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PREFACE 


TO 


THE    SECOND   EDITION. 


This  edition  will  be  found  to  embody  all  alterations  in 
and  additions  to  the  law  as  formerly  presented,  which  have 
been  made  by  decision  and  by  statute,  down  to  the  present 
week. 

In  the  Law  of  Copyright,  since  the  publication  of  the 
first  edition,  many  new  points  of  interest  have  been 
decided  with  respect  to  maps,  newspapers,  photographs 
lectures,  and  the  right  of  dramatic  and  musical  repre- 
sentation. The  Legislature  has  modified  the  law  as  to 
musical  compositions,  and  has  substituted  the  Act  of 
1883  for  all  previous  enactments  relating  to  copyright  in 
designs.  In  the  Law  of  Libel  considerable  changes  have 
been  introduced  by  the  Newspaper  Libel  and  Eegistra- 
tion  Act  of  1881 ;  important  principles  have  been  laid 
down  as  to  the  granting  of  criminal  informations ;  whilst 
the  Law  relating  to  Blasphemous  Publications  has  received 
judicial  interpretations  so  discordant  as  to  necessitate  a 
searching  examination  of  the  subject.  Some  points  which 
have  arisen  since  the  body  of  the  work  was  passed  through 
the  press  will  be  found  discussed  in  the  Addenda. 

2,  Essex  Coubt,  Temfije; 
Ma/jf  21,  1884. 


PREFACE 


TO 


THE   FIEST    EDITION. 


About  four  years  ago  it  was  proposed  to  the  Author  that 
he  should  collect  in  one  book  the  various  branches  of  law 
relating  to  works  of  literature  and  art,  with  a  view  of 
supplying  not  only  the  legal  profession  with  such  a  work, 
but  also  those  engaged  in  literary  and  artistic  pursuits, 
whether  as  authors,  editors,  or  publishers,  with  a  complete 
statement  of  the  law  bearing  on  the  subjects  of  their 
important  labours.  The  work  then  begun  has  from  time 
to  time  occupied  the  Author's  attention  ever  since,  and  the 
present  volume  is  the  result  of  labours  which  other  business 
has  frequently  interrupted. 

It  was  originally  not  the  intention  of  the  Author  to  deal 
with  the  subject  of  Copyright  in  Designs ;  but,  in  order  that 
the  book  might  contain  a  complete  treatise  on  the  Law  of 
Copyright,  a  chapter  has  been  added  in  which  this  department 
of  law  13  fully  treated. 

EssKx  CouBT,  Temflb, 
7«2y  i8,  1871. 
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ADDENDA. 


LECTURES. 

In  the  case  of  Nicoh  v.  PUman  (50  L.  T.  K  S.  254),  heard 
before  Kay,  J.,  on  the  20th  of  March  of  this  year,  and 
only  recently  reported,  an  injunction  was  granted  to 
restrain  the  defendant  from  publishing  in  the  "  Phonographic 
Lecturer,"  a  report  in  shorthand  of  a  lecture  delivered  by  the 
plaintiff  at  the  Working  Men's  College,  Great  Ormond  Street, 
to  which  admission  was  given  by  tickets  gratuitously  issued 
by  the  committee  of  the  College.  The  plaintiff  had  the 
manuscript  of  his  lecture  with  him  at  the  time  of  delivering 
it,  but  as  he  knew  it  by  heart,  it  was  seldom  necessary  to 
refer  to  it. 

After  quoting  Lord  Eldon's  decision  in  Ahemethy  v. 
StUchinson  (vide  pages  39,  40,  post),  Kay,  J.,  observed: 
*'  It  is  quite  true  that  the  learned  judge  seems  at  one  moment 
to  refer  to  the  ground  of  property  and  at  another  to  that  of 
implied  contract.  But  I  take  his  meaning  to  be  that,  when 
there  is  a  lecture  of  this  kind  delivered  to  an  audience,  espe- 
cially where  that  audience  is  a  limited  one  admitted  by 
tickets,  the  understanding  between  the  lecturer  and  the 
audience  must  be  that,  whether  the  lecture  has  been 
committed  to  writing  beforehand  or  not,  the  audience  are 
quite  at  liberty  to  take  the  fullest  notes  they  like  for  their 
own  personal  convenience ;  but  they  are  not  at  liberty,  having 
taken  these  notes,  to  use  them  afterwards  for  the  purpose  of  pub- 
lishing the  lecture  for  profit.  That  is  the  ground  on  which  I 
am  going  to  decide  this  case.  The  case  does  not  come  within 
the  statute  of  5  &  6*1^111.  4,  c.  65,  because  notice  in  writing 
was  not  given  to  two  justices  under  sect  5  of  that  Act.  I  do 
not  know  whether  it  is  a  case  in  which  notice  could  properly 
have  been  given,  because  it  was  a  lecture  delivered  at  a  public 
Goll^ — for  I  think  it  is  suflBdently  proved  before  me  that 
the  place  where  it  was  delivered  answers  the  description  of  a 
public  college — ^and  that  is  one  of  the  cases  in  which  it  is  not 
necessary  to  give  notice.  But  if  the  notice  be  not  given,  or 
if  the  place  be  a  public  school  or  college,  or  any  public 
foundation^  then  the  law  relating  thereto  is  to  remain  the 
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same  as  if  the  Act  had  not  passed.  l%at  will  be  the  law  as 
laid  down  by  Lord  Eldon,  which  is  the  law  I  am  bound  to 
administer  in  this  particular  case.  ....  I  cannot  regard  the 
publication  of  the  lecture  in  a  system  of  shorthand — ^the  key 
to  which  is  in  everybody's  hands  who  chooses  to  buy  it — as 
being  different  in  any  material  sense  from  any  other  kind  of 
publication." 

The  learned  judge,  it  is  submitted,  read  the  enactment  as 
to  public  schools,  colleges,  or  public  foundations  in  a  sense 
different  from  that  which  the  Legislature  intended.  There 
can  be  little  doubt  that  the  object  of  that  enactment  (whether 
its  words  suflBciently  indicate  it  or  not)  was  to  give  un- 
restricted liberty  of  publishing  any  of  the  lectures  delivered 
at  the  places  enumerated.  When  the  original  Bill  came 
down  from  the  House  of  Lords  (where  it  passed  without 
discussion)  it  had  no  such  provision  in  it.  In  the  debate  on 
the  second  reading  in  the  House  of  Commons,  Mr.  Wakley 
said  that  "  if  the  Bill  were  intended  to  apply  only  to  private 
lectures  it  would  be  a  proper  protection ;  but  if  it  were  meant 
to  shield  public  as  well  as  private  from  publication,  he 
should  consider  that  it  ought  not  to  receive  the  sanction  of 
the  House.  In  the  present  state  of  the  law  [i,e,,  in  1835]  no 
such  protection  is  needed ;  for  it  was  laid  down  by  Lord  Eldon 
[in  1825]  that  private  lectures  could  be  protected,  if  it  were 
proved  there  was  a  breach  of  implied  contract  between  the 

lecturer  and  the  individual  hearer It  was  preposterous 

to  see  such  a  Bill  as  this  passing  the  Lords  without  a  word  of 
discussion,  and  unless  the  Lord  Advocate  assured  him  that 
public  lectures  were  not  to  be  shielded  from  public  notice,  he 
should  divide  the  House  against  the  Bill."  (30  Hans.  253.) 
In  committee  the  same  member  urged  the  same  views,  and 
denied  that  lecturers  at  such  plaices  as  St.  Bartholomew's 
Hospital,  who,  he  said,  derived  large  incomes  from  it,  were 
entitled  to  any  such  protection  as  was  given  to  authors. 
(30  Hans.  977.)  It  was  to  meet  these  objections  that  the  words 
"  or  to  any  lecture  or  lectures  delivered  in  any  university  or 
public  school  or  college,  &c.,"  were  inserted  before  the  Bill 
was  read  a.  third  time  (90  Com.  Joum.  605),  and  the  amend- 
ment was  accepted  by  the  House  of  Lords. 

How  stands  the  Act  now  ?  Sect,  i  confers,  for  the  first 
time,  on  the  author  or  his  assignee,  "  the  sole  right  and  liberty 
of  printing  and  publishing"  his  lecture,  and  prohibits  every 
one  else  from  doing  so;  even  those  who  pay  for  leave  to 
attend  (sect.  3).  But  this  right  is  (by  sect.  5)  dependent — in 
the  case  of  all  lectures,  wheresoever  delivered^-on  the  requisite 
notice  to  justices  being  given ;  and  the  right  is  not  conferred 
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at  all  in  the  case  of  lectures  delivered  "in  any  university 
or  public  school  or  college,  or  on  any  public  foundation,  or  by 
any  individual  in  virtue  of  or  according  to  any  gift,  endow- 
ment, or  foundation :"  the  law  as  to  lectures  of  which  notice  has 
not  been  given,  and  as  to  lectures  delivered  in  any  university, 
&c.,  remaining  "  the  same  as  if  this  Act  had  not  been  passed." 
If  by  these  last  words  is  meant  that  Lord  Eldon's  doctrine  of 
implied  contract  remtdns  applicable  to  such  lectures,  the 
result  is  this :  every  member  of  the  limited  audience  which 
is  admitted  to  a  lecture  delivered  at  *  any  university  or  public 
school,'  &a,  is  under  an  implied  contract  not  to  publish  the 
lecture;  equity  will  not  permit  any  other  person  than  the  author 
to  publish  it;  in  other  words,  the  author  has  *the  sole  right 
and  liberty  of  printing  and  publishing*  it — the  very  thing 
which  the  statute  distinctly  refuses  to  give  him  in  such  a  case. 

It  is  submitted  that,  notwithstanding  the  concluding  words 
of  sect.  5,  the  doctrine  of  implied  contract  was  intended  to 
be  done  away  with  in  the  case  of  lectures  delivered  at  public 
institutions  of  the  kind  mentioned,  and,  consequently,  that  if 
the  Working  Men's  College  in  Great  Ormond  Street  was  an 
institution  of  such  a  kind,  it  was  the  intention  of  the  Legis- 
lature that  the  author  of  a  lecture  delivered  there  should  not 
have  the  right  to  restrain  the  publication  of  it. 

A  very  strict  interpretation  of  the  words  of  the  Act  may 
lead  to  the  conclusion  drawn  by  the  learned  judge ;  but  it 
wiU  also  make  the  provision  as  to  lectures  delivered  at  public 
schools,  &c.,  a  nullity. 


BLASPHEMOUS  LIBELS. 

Since  the  chapter  on  Blasphemous  Libels  passed  through  the 
press,  my  attention  has  been  directed(a)  to  the  opinions  given 
in  1842  by  the  Judges  to  the  House  of  Lords  in  the  matter 
of  Lady  Hawley's  Charities,(6)  opinions  which  confirm  in  the 
strongest  manner  the  view  of  the  law  set  forth  in  that  chapter. 

The  litigation  in  this  case  was  begun  in  1830  by  an  infor- 
mation filed  by  the  Attorney-General,  for  the  purpose  of 
administering  certain  charities  founded  in  1704  and  1707  by 
Lady  Hawley,  by  distinct  sets  of  deeds,  and  placed  under 

(a)  By  a  pamphlet  on  the  Law  of  Blasphemy,  written  by  my  friend 
Mr.  L.  M.  Aspland. 

[h)  Shore  v.  WiUon,  9  OL  &  Mn.  355.  A  verbatim  report  of  the 
jadgment  in  the  Courts  below,  and  of  the  armaments  in  the  House  of 
LtaraB,  was  also  published,  from  the  shorthand  notes  of  Messrs.  Gurney 
k  Son,  in  1839,  by  SmaMeld  &  Son,  Newgate  Street. 
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the  direction  of  distinct  sets  of  trustees.  At  the  dates  of 
the  deeds  all  religious  sects  tolerated  by  law  believed  in  the 
doctrine  of  the  Trinity;  but  in  process  of  time  the  estates 
became  vested  in  trustees,  of  whom  the  majority  were 
Unitarians,  and  they  applied  the  rents  for  the  benefit  of 
Unitarians.  We  are  only  concerned  with  one  of  the  points 
in  the  case.  It  having  been  contended,  inter  alia,  on  behalf 
of  those  who  were  attacking  the  trustees,  that  the  teaching  of 
Unitarians  was  still  an  offence  at  common  law — ^it  being 
agreed  that  Unitarians  did  not  believe  the  doctrine  of  the 
Trinity,  original  sin,  or  the  atonement — ^the  House  of  Lords, 
in  1839,  P^^  3^^  questions  to  the  Judges,  of  which  the  last 
was  in  this  form,  viz. :  "  Whether,  upon  the  true  construction 
of  the  deed  of  1704,  ministers  or  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  and  persons  of 
what  are  commonly  called  Unitarian  belief  and  doctrine,  are 
excluded  from  being  objects  of  the  charities  of  that  deed?" 

As  to  the  effect  of  this  question.  Lord  Brougham  said :  "  I 
at  one  time  had  a  little  doubt  upon  the  question  which  has 
been  discussed  by  the  learned  Attorney -General  in  his  reply, 
as  to  the  criminality  or  non-criminality  in  the  eye  of  the  law 
of  denying  decently  and  decorously  the  doctrine  of  the 
Trinity;  for  as  to  any  ribaldry,  nobody  can  doubt  the  law 
upon  that,  and  the  Attorney-General  has  not  himself  disputed 
it ;  but  upon  the  whole  I  think  that  it  is  unnecessary  to  be 
put  as  a  separate  question,  and  if  unnecessary,  it  is  better  to 
avoid  putting  it."  The  Lord  Chancellor :  "  The  last  question 
embraces  it :  whether  such  ministers,  &c.,  are  in  the  present 
state  of  the  law  incapable  of  partaking  of  such  charities." 
Lord  Brougham :  "  I  think  that  covers  it,  and  it  is  better 
than  putting  it  separately."(a) 

To  this  question,  involving,  as  it  was  thus  admitted  to  do, 
the  criminality  or  non-criminality  at  common  law  of  denying 
such  doctrines  of  Christianity  as  Unitarians  do  not  admit, 
seven  judges  (in  1842)  gave  the  same  reply. 

Maule,  J.,  said :  "  There  is  no  statute  now  in  force  prohi- 
biting the  profession  or  preaching  of  Unitarian  doctrines,  and 
I  have  not  found  any  authority  to  show  that  it  is  prohibited 
at  common  law" 

Erskine,  J.,  said :  "  It  is  indeed  still  blasphemy,  punishable 
at  common  law,  scoffingly  or  irreverently  to  ridicule  or  im- 
pugn the  doctrines  of  the  Christian  faith,  and  no  one  would 
be  allowed  to  give  or  to  claim  any  pecuniary  encouragement 
for  such  purpose ;  yet  any  man  may,  without  subjecting  him- 

(a)  Beport  published  in  1839,  pp.  262,  263. 
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Bdf  to  amy  penal  eonsequeneeSf  soberly  and  reverently  eocamine 
and  qiustion  the  truth  of  tfiose  doctrines  which  have  been 
assumed  as  essential  to  it,  and  I  am  not  aware  of  any  impedi- 
ment to  the  application  of  any  charitable  fimd  for  the 
encouragement  of  such  inquiries." 

Coleridge^  J.,  said :  "  I  apprehend  that  there  is  nothing  un- 
lawful  at  common  law  in  reverently  dovbting  or  denying  doc- 
trines, parcel  of  Christianity,  hoioever  fundamental.  It  would 
be  difficult  to  draw  a  line  in  such  matters  according  to  perfect 
orthodoxy,  or  to  define  how  far  one  might  depart  from  it  in 
believing  or  teaching  without  offending  the  law.  The  only 
safe  and,  as  it  seems  to  me,  practical  rule  is  that  which  I 
have  pointed  at,  and  which  depends  on  the  sobriety  and  rever- 
ence amd  seriousness  with  which  the  teadiimg  and  believing,  how- 
ever erroneous^  a/re  maintained^ 

Williams,  J.,  and  Gumey,  B.,  having  expressed  themselves 
as  of  the  same  opinion,  Parke,  B.,  added :  "  I  agree  entirely 
with  all  my  brethren,  that  if  Unitarians  are  not  excluded  by 
the  true  construction  of  the  terms  of  the  deeds,  the  present 
state  of  the  law  does  not  exclude  them ;  that  is,  the  preeuJvmg 
of  doctrine  called  Unitarian  is  not,  on  that  account,  illegal  at 
common  law;  and  all  the  statutory  penalties  have  been 
repealed."    Tindal,  C.  J.,  concurred. 
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The  judgment  of  the  Court  of  Appeal  (Brett,  M.R.,  and 
Bowen,  L.J.,  dissentiente  Fry,  L.J.),  affirming  the  judgment  of 
the  Divisional  Court  in  Buck  v.  Bates,  was  delivered  on  the 
1 2th  of  May.  See  the  facts  of  the  case,  and  the  judgment  of 
the  Divisional  Court,  post  pp.  239,  240. 

Brett,  M.R :  *'  In  this  case,  there  being  no  doubt  that  what 
took  place  was  a  dramatic  entertainment,  inasmuch  as  it  was 
the  acting  of  a  well-known  play,  the  question  is  whether  those 
who  acted  in  the  play,  particularly  the  defendant/  who  seems 
to  have  been  the  person  who  instigated  and  managed  it,  are 
liable  under  3  &  4  Will.  4,  c.  1 5.  I  do  not  think  that  in  this 
case  we  have  anything  to  do  with  the  Act  of  Victoria ;  I  do 
not  think  that  anything  ia  the  Act  of  Victoria  can  assist  us  in 
constructing  the  Act  of  3  &  4  Will.  4.  The  defendant  has 
been  a  party  to  the  acting  of  a  dramatic  piece  in  which  the 
plaintiff  had  the  right  given  him  by  the  Act  of  William  IV, 
The  only  question  is  whether  there  has  been  such  a  breach  of 
his  rights  as  entitles  him  to  sue  under  the  Act.  In  order  to 
construe  the  Act  according  to  the  mode  in  which  I  think 
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Acts  of  Parliament  ought  to  be  construed,  I  must  apply 
myself  to  consider  the  phraseology  used  in  it  according  to  its 
ordinary  meaning  in  the  English  language  as  used  by  people 
speaking  of  the  subject-matter  of  the  Act.  The  subject- 
matter  of  the  Act  is  the  right  of  the  author  of  a  dramatic 
entertainment  to  the  exclusive  property  in  that  which  he  has 
himself  invented  and  written.  Besides  that,  which  I  always, 
think  is  the  primary  rule  for  construing  Acts  of  Parliament, 
I  think  one  has  a  right  .to  avail  oneself,  if  one  can,  of  other 
assistance  also. 

"  Now,  I  agree  with  the  defendant's  contention,  that  what 
.  was  intended  to  be  protected  by  the  Act  was  the  value,  from 
a  commercial  point  of  view,  of  the  property  in  a  dramatic 
invention.  The  author  does  not  want  a  sentimental  protec- 
tion :  he  wants  a  business  protection — ^a  protection  which 
secures  to  him  the  value  of  his  invention.  What  is  that  ?  It 
is  the  right  of  himself  representing  or  causing  it  to  be  repre- 
sented ;  and  the  right  of  giving  licences  to  other  persons  to 
represent  it  for  value.  That  is  the  right  to  be  protected. 
We  must  look,  then,  to  see  what  would  injure  such  a 
right,  and  interfere  with  such  a  value.  This  may  furnish  a 
help  and  a  key  to  the  construction  of  the  different  parts  of 
the  Act 

"  If  in  the  case  of  a  play  which  the  author  himself  has  the 
right  to  have  acted,  and  has  had  acted,  any  other  person  per- 
forms it  under  similar  conditions,  that  would  be  an  injury,  and 
is  probably  the  first  that  occurs  to  one's  mind.  This  would 
lead  the  Legislature  to  protect  the  author  against  other 
persons  acting  his  play  for  profit.  But  it  is  obvious  that 
other  modes  of  acting  his  play  than  acting  it  for  profit  may 
injure  the  author.  If  a  rival  company  desiring  to  injure 
him,  and  to  obtain  an  audience  which  would  otherwise  go 
to  him  for  profit,  allows  the  public  to  witness  a  perform- 
ance of  it  gratis,  that  would  be  an  even  greater  injury  to 
the  author  than  if  the  rival  company  acted  it  for  profit. 
I  should  therefore  expect  to  find  in  the  Act  a  protection 
against  persons  acting  the  play,  though  not  for  profit  On 
this  point  the  Act  has  already  received  a  construction.  It  is 
not  necessary,  in  order  to  constitute  an  infringement  of 
the  author's  rights,  that  the  rival  performance  should  be  for 
profit. 

"  The  next  point  is,  whether,  in  respect  of  such  a  commercial 
value  in  the  author's  production  as  I  have  referred  to,  it 
would  be  a  sufficient  protection  to  him  to  enact  that  other 
persons  should  not  act  his  play  in  any  place  where  plays  are 
usually  or  habitually  acted.    If  that  were  so,  his  right  would 
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be  infringed  only  by  a  performance  in  a  regular  theatre ;  for 
that  is  almost  the  only  place  where  dramatic  pieces  are 
habitually  performed.  If  that  had  been  the  intention  of  the 
Legislature  it  could  have  said  so.  But  the  author  himself 
does  not  always  have  his  play  acted  in  a  licensed  theatre ; 
and  supposing  he  did,  other  persons,. by  taking  a  room,  per- 
forming the  play  there,  and  admitting  the  same  audience 
which  would  otherwise  go  to  the  theatre  where  the  author 
himself  is  acting  it,  though  from  time  to  time  they  changed 
their  place  of  performance — might  injure  him  to  a  serious 
extent.  I  should  not  expect,  therefore,  that  the  places  where 
the  L^islature  prohibited  the  acting  of  the  author's  play 
should  be  only  places  habitually  used  for  siich  entertainments. 
I  do  not  know  whether  this  has  actually  been  held,  but  I  know 
it  has  been  said ;  but  whether  it  has  been  so  held  or  said  I 
cannot  think  that  a  right  construction  of  the  Act  which 
would  confine  the  prohibition  to  places  habitually  used  for 
such  a  purpose. 

"  It  has  been  supposed  that  I  have  said(a)  that  the  mere 
fact  of  an  entertainment  being  a  dramatic  one  makes  the 
place  where  it  is  given  a  place  of  dramatic  entertainment 
within  the  meaning  of  the  Act.  I  do  not  think  I  ever  did 
say  so  ...  .  but  if  I  did,  I  am  of  opinion  that  what  I  said 
was  wrong. 

"  I  come  now  to  consider  what,  to  the  best  of  my  under- 
standing, is  the  meaning  of  the  Act  as  to  the  place  in  which 
a  dramatic  piece  must  be  repiresented  in  order  to  make  the 
representation  an  infringement  of  the  author's  rights.  From 
the  words  '  any  place  or  places  of  dramatic  entertainment,' 
it  seems  to  me  that  there  must  be  some  places  where  a  per- 
formance may  take  place  which  does  not  infringe  the  author's 
rights,  otherwise  the  words  'at  any  place  or  places  of 
dramatic  entertainment'  would  not  have  been  put  into  the 
section  at  all.  If  the  performance  is  given  at  a  place  which 
is  not  *  a  place  of  dramatic  entertainment,'  there  is  no  in- 
fringement. The  statute  requires  that  not  only  should  there 
be  a  dramatic  entertainment,  but  that  it  should  be  given  in 
*a  place  of  dramatic  entertainment.'  ....  What  is  the 
meaning  of  those  words,  as  used  by  people  ordinarily  when 
talking  of  such  a  subject-matter  ?  Did  the  Legislature  mean 
to  include  the  acting  of  a  play  by  children  in  a  drawing-room 

(a)  Beferring  doubtless  to  the  language  reported  to  have  been 
used  by  the  learned  jndge  in  Wall  v.  Taylor,  L.  B.  1 1  Q.  B.  D.  io8, 
tiiat  the  words  "  dramatic  entertainment  are  "  words  of  supereroga- 
tion ;  for  performing  a  dramatic  piece  makes  the  place  where  it  is 
performed  a  place  ofdramatic  entertainment." 
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or  in  a  nursery  ?  It  is  impossible  to  think  it  could.  No  man 
using  ordinary  English  language  would  call  a  nursery  or  a 
drawing-room  a  place  of  dramatic  entertainment.  Yet  the 
Legislature  meant  something  more  than  a  theatre.  A  place 
of  dramatic  entertainment  must  therefore  be  something 
between  the  two.  It  is  not  necessarily  a  place  where  dramatic 
entertainments  habitually  take  place ;  neither  is  it  necessarily 
a  place  for  admission  to  which  people  must  pay.  Why  would 
nobody  call  a  nursery  or  a  drawing-room  a  place  of  dramatic 
entertainment?      Because    each    is   obviously  private  and 

domestic Suppose  you  get  some  friends  to  act  for 

some  persons  in  your  drawing-room,  and  admit  your  servants 
also,  would  your  drawing-room  be  a  place  of  dramatic  enter- 
tainment? Everybody  would  say  no,  because  it  is  still 
private  and  dcmiestic. 

"  Now,  let  us  see  whether  we  can  get  any  light  from  the 
nature  of  the  protection  which  is  given  by  the  Act.  What 
does  the  author  want  protection  for  ?    For  his  right — ^his  right 

to  act  his  play  for  value We  must  see  then  what 

would  injure  such  a  right.  -A  representation  not  for  money 
might  injure  him,  but  it  must  be  such  a  representation  as 
would  interfere  with  the  same  people  as  would  otherwise 
go  to  his  theatre  for  money.  It  seems  to  me,  therefore,  that 
a  mere  domestic  representation  in  a  man's  house  could  not 
have  been  intended.  If,  instead  of  acting  it  in  his  own 
drawing-room,  a  man  took  for  the  purpose  a  house  that 
happened  to  be  unfurnished,  could  that  make  a  difference  ? 
Obviously  not.  ....  I  come  to  the  conclusion,  therefore, 
that  the  place  intended  by  the  Act  must  be  one  where  a 
dramatic  entertainment  is  given  otherwise  than  as  a  mere 
domestic  or  internal  representation.  It  need  not  be  paid  for ; 
but  it  must  be  public  in  this  sense,  that  a  sufficient  part  of 
the  public  is  entertained  there  who  would  otherwise  be  enter- 
tained at  the  place  where  the  author  is  acting  his  play  as  a 

commercial  transaction It  does  not  follow,  because  you 

confine  the  audience  to  something  less  than  the  entire  public, 
that  the  representation  would  not  be  public  in  the  sense  in 
which  I  use  the  word.  If  you  were  to  give  a  representation, 
say  in  a  country  town,  and  expressed  a  desire  that  all  the 
people  in  the  neighbourhood  or  in  the  county — or,  if  you 
Uke,  the  people  of  a  certain  class — should  come,  they  would 
not  come  simply  as  your  friends  or  acquaintances,  or  as 
part  of  an  audience  which  would  constitute  the  entertainment 
a  domestic  one ;  they  would  really  come  as  part  of  the  public 
— a  limited  part  no  doubt ;  but  just  the  class  of  people  who 
would  go  to  the  author's  own  entertainment  if  he  gave  one 
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there.  If  a  gentleman  organized  an  entertainment  for  the 
amusement  of  all  the  voters  in  his  constituency,  ....  the 
entertainment  would  be  a  public  one.  Were  a  number  of 
ladies  and  gentlemen  to  go  round  the  country  and  act  a 
protected  play  in  a  town-hall  or  schoolroom,  charging  a  price 
for  admission,  to  be  given  to  a  charity,  there  can  be  no  doubt 
about  such  a  case,  the  payment  of  money  being  an  important 
though  not  a  necessary  test  of  the  public  character  of  the 
entertainment.  But  if  they  were  to  go  in  the  same  way  and 
issue  tickets  to  the  library  of  the  town,  saying  that  they 
might  be  given  for  nothing  to  any  of  the  people  round  who 
wished  to  come  and  see  the  performance,  this  would  not  be 
an  invitation  to  friends,  but  to  a  considerable  portion  of  the 

public The  question  is  one  of  fact,  then,  in  each 

particular  case ;  and  I  would  not  advise  anybody  to  try  by 
manipulation  to  make  that  appear  private  and  domestic  which 
in  truth  is  public  in  the  sense  which  I  have  now  described, 
though  not  open  to  all  the  public.  The  moment  you  have 
got  at  the  fact  that  the  entertainment  is  not  private,  domestic, 
or  internal,  but  that  it  is  practically  public,  in  the  ordinary 
sense  of  that  word,  then  the  place  where  it  is  given  is  *  a 
place  of  dramatic  entertainment,'  although  it  is  used  once 
only  for  the  purpose,  and  although  nothing  is  paid  for  admis- 
sion." 

[His  Lordship,  having  referred  to  the  remedies  for  the 
infringement  of  his  right  given  by  the  Act  to  the  author, 
then  proceeded  to  apply  the  principles  above  enunciated  to 
the  facts  of  the  particular  case,  and  concluded  by  holding 
that  the  entertainment  at  Guy's  Hospital  was  not  a  public  one 
in  the  sense  described,  and  that  the  place  where  it  was  given 
was  not '  a  place  of  dramatic  entertainment'  within  the  mean- 
ing of  the  Act.] 

Bowen,  L.J.,  after  some  preliminary  observations,  said : 
"  The  author  is  not  to  have  the  sole  liberty  of  representing 
everywhere,  but  only  '  at  any  place  of  dramatic  entertain- 
ment.' Now  these  words  must  mean  something.  If  the 
L^slature  meant  to  protect  him  against  all  representations 
of  his  piece,  those  words  would  mean  nothing,  and  would 
not  have  been  added.  It  is  not  the  representation  before 
audiences  that  is  forbidden,  but  the  representation  before 
audiences  at  particular  places.  Now,  what,  in  the  ordinary 
and  natural  meaning  of  the  words  in  the  year  1833,  would 
be  intended  by  the  expression  'place  of  dramatic  enter- 
tainment ^  ?  What  would  be  meant  by '  place  of  worship '  ? 
The  two  expressions  seem  to  me  to  be  framed  in  very  much 
the  same  tone  and  key.     I  think,  primd  facie,  the  Legislature 
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must  have  meant  localities  appropriated  or  assigned,  more  or 
^  less  habitually,  to  dramatic  entertainments — ^places  which,  if 
not  licensed  theatres,  were  at  all  events  public  or  quasi 
places  of  amusement — ^places  where  the  public  was  admitted 
and  profit  made,  or,  if  not  that,  at  all  events  where  such 
publicity  was  given  to  the  performances  as  would  interfere 
with  the  representation  at  similar  places  on  behalf  of  the 
author,  and  with  the  emoluments  which  naturally  and 
properly  are  his  due.  But  the  language  of  the  Act,  as  has 
been  pointed  out  by  the  Master  of  the  EoUs,  is  framed  more 
widely  than  to  admit  of  its  being  confined  to  places  which 
are  habitually  used  or  ordinarily  recognized  as  places  of 
amusement.  It  is  obvious  that  the  Act  might  be  easily 
evaded  if  persons  were  permitted,  merely  by  changing  the 
spot  in  which  the  representation  is  given,  to  attract  the 
public  to  witness  the  performance  of  a  protected  piece.  I 
daresay  there  are  still  travelling  booths,  as  there  were  at  the 
time  the  Act  was  passed,  where  dramatic  representations  are 
given.  One  can  also  imagine  a  place  selected  for  the  night's 
performance  in  some  provincial  town,  which,  by  the  very  fact 
that  it  is  so  selected,  contains  every  element  which  belongs 
to  places  of  habitual  entertainment,  except  the  one  element 
that  it  is  not  habitually  so  used.  I  think  the  person  who 
makes  a  place  for  the  nonce  a  place  of  dramatic  entertain- 
ment cannot  say,  because  it  ia  not  so  used  by  others  or  not 
habitually  so  used,  that  it  does  not  by  his  own  action 
become  for  the  occasion  such  a  place.  I  think  the  true 
definition  of  '  a  place  of  dramatic  entertainment '  is  something 
like  this :  it  must  be  a  place  appropriated  for  the  nonce  to 
dramatic  entertainments  in  somewhat  of  the  same  way  as 
places  which  are  habitually  used  for  the  purpose  ;  it  must 
be  appropriated  for  the  nonce  to  dramatic  entertainments  of 
more  than  a  domestic  kind,  appropriated  for  the  entertain- 
ment of  the  public,  or  a  limited  portion  of  the  public,  or  a 
species  of  the  public.  If  that  is  so,  it  really  comes  in  each 
case  to  be  a  question  of  fact  whether  the  place  selected  is 
not  for  the  time  converted  into  a  place  of  dramatic  enter- 
tainment, though  not  so  used  before,  and  never  perhaps  to 
be  so  used  again.  Now  what  are  the  elements  from  which 
you  have  to  judge  ?    The  element  of  profit  would  be  a  very 

important  one :  I  do  not  say  that  it  is  an  essential  one 

Then  as  to  numbers,  that  is  a  very  important  matter,  because 
I  do  not  doubt  that  if,  by  whatever  circuitous  device,  a  per- 
formance substantially  public  was  given — ^that  is  to  say,  a 
performance  given  to  such  a  number  of  spectators  as  passed 
the  reasonable  limits  of  privacy  or  domesticity — the  number 
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of  the  audience  would  be  an  important  element  to  take  into 
consideration  in  determining  whether  the  place  was  used  as* 
a  place  of  dramatic  entertainment.  The  view  which  I  have 
taken  of  the  Act,  and  which  the  Master  of  the  Bolls  has 
taken,  seems  to  me  to  be  consistent  with,  and  in  a  sense  may 
be  said  to  be  the  only  view  consistent  with,  the  decision 
in  JRusseU  v.  Smith.  It  is  quite  true  that  all  the  Court  there 
held  was,  that  where  a  place  was  open  for  profit  and  to  a 
limited  portion  of  the  public,  it  became  a  place  of  dramatic 
entertainment,  and  that  the  Court  did  not  hold  that  nothing 
less  than  this  would  do.  But  if  the  Court  thought  that  any- 
thing would  do,  and  that  it  was  immaterial  whether  there 
was  any  audience  beyond  the  mere  family  and  salaried 
servants  of  the  household,  there  would  have  been  a  short  cut 
to  the  decision  which  was  not  taken."  [His  Lordship  then 
noticed  the  particular  facts  of  the  case,  and  concluded  that, 
though  approaching  very  near  the  line,  what  took  place  at 
Guy's  Hospital  fell  short  of  passing  it.] 

Fry,  L.J.,  who  dissented  from  the  judgment  of  the  other 
members  of  the  Court,  agreed  with  the  Master  of  the  Eolls 
that  the  question  turned  wholly  on  the  interpretation  of 
3  &  4  Will.  4,  c.  15.  Having  referred  to  the  words  of  great 
generality  used  by  the  Legislature  as  to  the  productions  pro- 
tected, "any  tragedy,  comedy, play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment,"  his  Lordship  proceeded  to 
consider  the  words  "  at  any  place  or  places  of  dramatic  enter- 
tainment whatsoever"  as  follows :  "  In  the  first  i)Mce,  it  is  to 
be  borne  in  mind  that  nothing  is  said  as  to  its  being  an  ordinary 
or  habitual  place  of  entertainment.  Nothing  could  have 
been  easier  than  for  the  Legislature  to  have  so  spoken  of  it 
if  that  had  been  its  mind  and  intention.  Again,  nothing  is 
expressly  said  as  to  its  being  a  public  place  of  entertainment. 
Lastly,  nothing  is  expressly  said  as  to  the  performance  being 
for  gain  or  profit.  It  has  been  said  that  we  must  have 
regard  to  the  state  of  things  in  1833,  when  the  Act  was 
passed;  and  that  as  plays  were,  for  the  most  part,  then 
acted  in  playhouses,  we  should  conclude  that  the  Legislature 
referred  to  playhouses  only.  That,  it  appears  to  me,  would 
be  misinterpreting  the  words  of  the  Legislature.  The  Legis- 
lature must  have  known  that  great  changes  had  taken  place 
in  the  mode  of  acting  dramatic  pieces,  and  that,  comparing 
the  modes  of  dramatic  performance  in  the  reigns  of  Elizabeth 
or  James  I.  with  those  in  the  reign  of  William  IV.,  very 
considerable  alterations  had  occurred.  It  is  probable  there 
were  far  more  strolling  players  in  the  former  reigns  than  in 
the  latter.     It  is  certain  that  in  the  Elizabethan  period  plays 
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were  acted  in  many  other  places  than  regular  theatres,  and 
that  masks  prevailed  which  had  fallen  into  desuetude  in 
the  reign  of  William  IV.  It  seems  to  me,  further,  to  be 
plain  that  the  Legislature  must  have  contemplated  the  proba- 
bility of  changes  taking  place  also  in  the  future.  Therefore 
it  is  that  such  general  words  are  used.  Finally,  I  must 
observe  that  two  words  in  the  phrase  used  by  the  Act  appear 
to  me  extremely  important ;  they  are  the  words  '  any '  and 
'  whatsoever.'  What  is  the  force  of  these  words  ?  In  my 
judgment  it  is  to  exclude  any  limitation  or  qualification  of 
the  other  words  used,  and  to  declare  affirmatively  that 
the  genus  of  place  described  by  the  Legislature  shall  be 
taken  in  its  utmost  generality.  In  my  opinion  the 
words  used  negative  qualification  and  affirm  generality. 
I  have  come,  therefore,  to  the  conclusion  that  the  place  need 
not  be  a  place  habitually  used  for  the  performance  of  dramatic 
pieces,  and  I  come  to  this  conclusion  for  the  reasons  already 

given  by  my  learned  brethren In  the  next,  place,  I  am 

unable  to  find  any  words  which  import  that  the  performance 
must  necessarily  be  for  reward  or  hire.  If  such  words  were 
introduced,  a  distinguished  body  of  amateurs  who  were  willing 
to  act  for  the  mere  pleasure  of  acting  might  rival  a  body  who 
are  endeavouring  to  earn  their  livelihood  by  acting  for  reward, 
and  might  defeat  the  right  of  the  author  of  the  dramatic 
piece.  I  therefore  agree  with  my  learned  brethren  in  think- 
ing that  'hire,'  though  an  important,  is  not  an  essential 
element.  But  it  has  been  said;  and  truly  said,  that  the 
words  '  any  place  or  places  of  dramatic  entertainment '  import 
something  different  from  a  place  where  a  dramatic  piece 
happens  to  be  represented  ;  for  they  are  added  in  the  Act  by 
way  of  qualification.  I  entirely  agree  in  this,  and  I  will 
inquire  what  are  the  notions  involved  in  a  dramatic  enter- 
tainment. In  the  first  place,  I  think  there  is  no  dramatic 
entertainment  unless  somebody  is  entertained  or  amused. 
I  think,  therefore,  that  the  studies  of  the  actors  and 
the  rehearsal— even  before  an  audience  where  the  main 
object  is  that  of  improving  the  performers  in  their  parts, 
and  not  the  amusement  of  the  spectators — do  not  con- 
stitute a  dramatic  entertainment.  I  am  therefore  of  opinion 
that  the  author  of  the  piece  could  not  interfere  to  prevent 
these  preliminary  studies  or  rehearsals,  although  they  took 
place  without  his  license,  possibly  in  the  expectation  that  a 
license  for  a  public  performance  might  be  obtained  from  him. 
I  think,  further,  that  the  notion  of  a  dramatic  entertainment 
involves  to  some  extent  the  gathering  of  a  meeting,  assembly, 
at  concourse  of  people  for  their  amusement.    If  during  the 
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rehearsal  in  a  bam  some  persons  who  were  casually  outside 
looked  through  the  door,  and  saw  what  was  going  on,  I  should 
say  there  was  no  dramatic  entertainment,  because  the  amuse- 
ment given  would  be  accidental  merely In  the  next 

place,  I  think  the  notion  of  a  dramatic  entertainment  involves 
this,  that  the  performance  is  the  result  of  a  plan^  design,  or 
scheme ;  that  the  actors  desire  and  design  to  amuse  the  spec- 
tators, and  that  the  spectators  come  togetlier  for  the  purpose 
of  being  amused  by  the  actors.  Does  it  also  involve  the 
notion  of  publicity^  or  any  particular  mode  of  selecting  the 
audience  ?  I. think  not.  According  to  my  view  of  the  usage  of 
the  English  language,  the  performance  of  a  dramatic  piece  in 
a  large  drawing-room,  or  in  the  hall  of  a  large  mansion,  or  at 
a  castle  in  the  country,  although  the  public  may  not  be  invited 
to  it,  would  be  a  dramatic  entertainment.  A  lady  who  invites 
a  number  of  musical  performers,  whether  amateur  or  profes- 
sional, to  her  drawing-room,  and  invites  a  number  of  her  friends 
to  come  and  listen  to  the  music^  in  my  opinion  gives  a  musical 
entertainment.  If  you  were  asked  what  was  going  on  there, 
you  would  say  a  musical  entertainment.  If  you  were  asked 
whether  it  was  a  public  or  a  private  one,  you  might  well  say 
it  was  a  private  musical  entertainment.  In  like  manner,  I 
cannot  find  a  better  illustration  of  a  dramatic  entertainment 
than  that  which  is  afforded  by  what  took  place  in  the  board- 
room of  Guy's  Hospital  on  the  evenings  in  question.  If  one 
nurse  had  asked  another  what  amusement  they  were  going  to 
have  that  Christmas,  and  the  other  replied,  'We  are  going 
to  have  a  dramatic  entertainment,'  I  think  the  answer  would 
have  been  in  accordance  with  the  ordinary  usage  of  the  English 
language.  I  differ,  therefore,  unfortunately  from  my  learned 
brethren  in  their  view  that  publicity  is  necessary. 

*'  It  has  been  said  that  it  is  absurd  to  extend  the  words  of 
the  Act  to  internal  and  domestic  representations.  It  is  quite 
\rue  that  there  may  be  some  internal  and  domestic  repre- 
sentations which  it  would  be  absurd  to  suppose  that  the 
Legislature  had  in  its  mind.  It  is  difficult  to  suppose  that 
the  acting  of  some  children  before  their  parents  in  the  nursery 
or  drawing-room  would  be  a  dramatic  entertainment  within 
the  meaning  of  the  Act.  If  my  definition  is  right,  such 
would  not  be  a  dramatic  representation  within  the  meaning 
of  the  Act.  But,  on  the  other  hand,  it  seems  to  me  that  there 
may  be  internal  and  domestic  representations  which  are  well 
within  the  purview  of  the  Act.  Suppose,  for  instance,  a 
nobleman  possessed  of  a  large  mansion  in  the  country,  having 
his  house  full  of  distinguished  guests,  invites  them,  his  servants 
and  such  of  the  residents  in  the  county  as  are  in  the  habit  of 
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visiting  him,  to  witness  the  representation  of  a  dramatic  piece, 
i^  not  such  a  performance  domestic  and  internal  ?  But  is  it  not 
at  the  same  time  a  performance  which  it  would  be  very  reason- 
able to  say  interferes  with  the  proprietary  rights  of  the 
owner  of  .the  piece  ?  What  would  be  the  chance  of  the  next 
company  which  came  to  the  adjoining  town  to  perform 
the  same  piece,  getting  together  so  good  an  audience  as  they 
would  get  had  the  piece  not  been  performed  in  the  neigh- 
bouring mansion  of  the  nobleman  ?  It  appears  to  me  that 
|he  rights  of  the  proprietor  of  the  piece  would  have  been 

seriously  interfered  with Does  the  second  section  of 

the  Act,  which  gives  the  author  the  right  of  receiving  money 
from  the  ofifender,  throw  any  light  upon  the  nature  of  the 
right  given,  or  show  that  it  is  of  a  more  limited  kind  than 
that  which  I  have  described  ?  What  is  the  pecuniary  benefit 
which  the  pecond  section  gives  to  the  author  ?  It  is  such  a 
one  of  three  as  he  may  choose ;  either  (i)  40s;  for  every  repre- 
sentation, or  (2)  the  amount  of  benefit  derived  by  the 
offenders,  or  (3)  the  amount  of  injury  sustained  by  himself. 
The  Legislature  has  provided,  therefore,  for  the  case  where 
there  is  neither  benefit  to  the  actor  nor  injury  to  the  author. 
What  can  that  be  except  such  a  case  as  I  have  mentioned, 
the  cajse  in  which  the  proprietary  right  has  been  infringed  by 
persons  who  derived  no  benefit  from  the  infringement,  and  in 
such  a  degree  as  not  to  injure  the  author.  In  that  case,  the 
Legislature  says  that  the  author  may  still  have  40s." 
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In  re  Patdtan,  reported  in  The  Weekly  Reporter  of  the  17th 
May  (vol.  xxxii.  p.  648),  a  Divisional  Court  (consisting  of 
Denman,  Manisty  and  Watkin  Williams,  J.J,),  held  that  an 
order  could  be  made  under  sect.  14  of  5  &  6  Vict.  45,  on  the 
application  of  the  proprietor  of  copyright,  to  correct  a  mistake 
made  by  himself  in  the  registration  of  his  work  at  Stationers' 
Hall ;  in  other  words,  that  a  person  may  be  ^'  aggrieved," 
within  the  meaning  of  the  Act,  by  his  own  mistake. 
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In  Chappdl  V.  Boosey  (L.  R  21,  C.  D.  232 ;  51  L  J.  Chy. 
625)  the  point  was  raised  that  the  publication,  as  a  book,  of 
a  dramatic  or  musical  composition  previously  to  any  public 
representation  or  performance  of  it,  deprived  the  author  or 
his  assignee  of  the  sole  right  of  representation  or  performance ; 
but  North,  J.,  over-ruled  it,  sec.  i  of  3  &  4  Will.  4,  c.  1 5, 
expressly  including  compositions  "printed  and  published," 
as  well  as  those  "  composed  and  not  printed  and  published."' 

As  to  the  efifect,  in  an  action  for  specific  performance  oif  a 
false  representation  as  to  the  authorship  of  a  literary  work 
see  Post  V.  Marsh  (L.  E.  16,  C.  D.  395  ;  29  W.  R.  198)     .      ' 


the  advantages  which  the^  possessor  of  literary  as  well  as 
other  property  enjoys,  and  which  the  law  of  the  land 
secures  to  him.  The  sole  right  of  originally  givin^  to  the 
world  the  results  of  his  mental  labours,  and  the  power  to 
hinder  the  infringement  by  others  of  his  property  therein 
are  guaranteed  to  every  British  subject  by  law,  so  far  as  law 
can  accomplish  that  object ;  for  the  mental  experiences  of 
all  of  us  have  so  much  in  common,  the  thoughts  of  most 
men  resemble  each  other  to  so  large  an  extent,  that  to  de- 
termine and  guard  specific  property  in  ideas  merely— ideas 

which  have  not  embodied  themselves  in  a  material  form 

is  a  task  which  no  law-makers  not  pretending  to  omniscience 

(a)  *•  Trait^s  de  Legislation,"  par  Dumont,  p.  95. 
(6)  Austin  Jnr.  iii.  19. 
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visitiog  him,  to  witness  the  representation  of  a  dramatic  piece, 
ig  not  such  a  performance  domestic  and  internal  ?  But  is  it  not 
at  the  same  time  a  performance  which  it  would  be  very  reason- 
able to  say  interferes  with  the  proprietary  rights  of  the 
owner  of  .the  piece  ?  What  would  be  the  chaace  of  the  next 
company  which  came  to  the  adjoining  town  to  perform 
the  same  piece,  getting  t<^ether  so  good  an  audience  as  they 
would  get  had  the  piece  not  been  performed  in  the  ne^h- 
bouring  mansion  of  the  nobleman  ?  It  appears  to  me  that 
Jhe  ri^ts  of  the  proprietor  of  the  piece  would  have  been 
seriou^y  interfered  with.  ....  Does  the  second  section  of 
t.hn  Aft,  whif.h  pivftfl  the  author  the  richt  of  r 


In  re  Poulton,  reported  in  The  Weekly  Reporter  of  the  17th 
May  (vol  xxxii.  p.  648),  a  Divisional  Court  (consisting  of  * 
Denman,  Maniaty  and  Watkin  Williams,  J.J.),  held  that  an 
order  could  be  m^de  under  sect.  14  of  5  &  6  Yict,  45,  on  the 
a]>phcation  of  the  proprietor  of  copyright,  to  correct  a  mistake 
made  by  himself  in  the  registration  of  his  work  at  Stationers' 
Hall ;  in  other  words,  that  a  person  may  be  "  a^rieved," 
within  the  meaning  of  the  Act,  by  hia  own  mistake. 
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CHAPTER  I. 
LITERAEY  PROPERTY. 

The  foundation  of  Literary  property  is  the  same  as  that  of  FoundaUon  or 
all  other  property.  "  La  propri^te/'  says  Bentham,(a)  i-iterMypropertj, 
"n'est  qu'une  base  d'attente;  Pattente  de  retirer  certains 
avantagesde  la  chose  qu'on  dit  poss^der,  en  consequence  des 
rapports  oil  Ton  est  d^jA  place  visra-vis  d'elle;"  and  this 
expectation  of  advantages  to  be  derived  is  altogether  the 
work  of  law. 

In  the  right  of  property  two  elements  are  involved,  first,  its  constituent 
the  power  of  using  indefinitely  the  subject  of  the  right,  or  ^^®"®°^- 
of  applying  it  to  uses  or  purposes  which  are  not  positively 
and  exactly  circumscribe'd ;  and,  secondly,  a  power  of  ex- 
cluding others  from  using  the  same  subject.  (6)  These  are 
the  advant€iges  which  the  possessor  of  literary  as  well  as 
other  property  enjoys,  and  which  the  law  of  the  land 
secures  to  him.  The  sole  fight  of  originally  giving  to  the 
world  the  results  of  his  mental  labours,  and  the  power  to 
hinder  the  infringement  by  others  of  his  property  therein, 
are  guaranteed  to  every  British  subject  by  law,  so  far  as  law 
can  accomplish  that  object ;  for  the  mental  experiences  of 
all  of  us  have  so  much  in  common,  the  thoughts  of  most 
men  resemble  each  other  to  so  large  an  extent,  that  to  de- 
termine and  guard  specific  property  in  ideas  merely — ideas 
which  have  not  embodied  themselves  in  a  material  form- 
is  a  task  which  no  law-makers  not  pretending  to  omniscience 

(a)  **  Trait^s  de  Legislation,*'  par  Dumont,  p.  95. 
(h)  Austin  Jur.  iii.  19. 
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vmi.  could  undertake  to  perform.  Ifence  our  law  takes  no  cogni- 
Chaptbr  I.  sance  of  any  claim  to  the  ownership  of  ideas  which  have 
not  found  a  material  clothing,  and  refuses  to  preserve  the 
most  original  of  men  from  the  annoyance  of  having  pub- 
lished abroad,  either  by  writing  or  by  word  of  mouth,  his 
most  original  ideas,  which  have  been  communicated  to 
another  in  the  course  of  conversation.  The  original  ideas 
of  a  man  on  any  subject,  though  they  exist  not  out 
of  relation  to  his  mijid,  in  one  sense  really  belong  as 
entirely  to  him  as  if  they  were  reduced  by  him  to  writing, 
and  hence  it  might  be  thought  that  he  ought  to  be  enabled 
to  assert  an  equal  claim  to  them  in  the  one  case  as 
in  the  other.  But  the  practical  impossibility  re- 
ferred to,  of  dealing  by  means  of  legal  proof  with  the 
former  case,  has  rendered  necessary  the  distinction  which 
the  law  makes  between  the  two.  The  intangible  and  incor- 
poreal products  of  his  mind,  so  long  as  they  remain  in  that 
condition,  are  beyond  the  protection  of  law ;  when  reduced 
into  any  material  form,  which  can  be  produced  in  a  court  of 
justice,  or  be  identified  by  proofs  of  a  satisfactory  kind,  the 
author's  right  to  them  (called  copyright)  becomes  enforceable 
by  law.(«)  And  that  right  is  two-fold :  first,  he  has  a 
right  to  them,  and  a  property  in  them  whilst  the  materials 
embodying  them  remain  unpublished  in  his  possession ;  and, 
secondly,  after  they  are  published  he  has  a  statutory  ex- 
clusive property  in  them  limited  in  point  of  duration.(6) 
This  obvious  division  of  the  subject  will  be  followed  in 
dealing  with  the  copyright  belonging  to  individuals,  and  we 
shall  treat  separately  of  the  property  in  unpublished  works, 
or  (as  it  is  sometimes  called)  copyright  before  publication, 
and  in  published  works,  or  copyright  after  publication. 
Before  doing  so,  however,  it  will  be  advisable  to  determine 
the  answers  to  the  following  two  questions :  first,  in  what 
kind  of  -works  this  property  exists  ?  and,  secondly,  what 
class  of  persons  are  entitled  to  claim  and  enjoy  the  right  ? 
With  these  we  shall  now  proceed  to  deal  in  order. 

(a)  "  It  is  a  well-known  and  established  marim  (which,  I  appre- 
hend holds  as  tme  now  as  it  did  2000  years  ago)  '  tiiat  nothing  can 
be  the  object  of  property  which  has  not  a  corporeal  substance'  :*' 
(Yates,  J.,  in  Millar  v.  Taylor,  4  Bnrr.  2361.) 

(&)  "  Copyright  is  not  of  a  simple  but  a  complex  nature,  involving 
two  conditions,  one  of  publication  and  the  other  of  exclusion.  An 
author  claims  the  right  of  mxdtiplying  the  copies  of  his  work,  and  of 
thus  securinfi^  to  himself  present  reputetion  and  distant  fame ;  and  he 
aJso  claims  tne  advantage  of  excluding  by  statute  law,  other  persons 
from  multiplying  copies  of  the  same  work :"  {Arguendo  in  Pnnce  Albert 
v.  Strange,  2  De.  G.  &  Sm.  674.) 
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CHAPTER  II.  ~ 

CHARACTER  OF  THE  WORKS    IN  WHICH  COPYRIGHT 

EXISTS. 

The  author  of  every  original  work  of  literature,  science,  whomaypoescet. 

or  art,  which  is  innocent  in  its  nature,  has  a  copyright 

therein. 

Copyright  exists  in  the  case  of  books,  periodicals,  inaga-  in  what  works. 
zines,  or  prints,  dramatic  and  musical  compositions,  paint- 
ings, drawings,  and  photographs,  and  sculptures,  models, 
casts,  or  busts.  The-  writer  of  letters  and  the  author  of 
lecturea  have  also  exclusive  rights,  which  will  be  considered 
separately. 

If  the  work  be  not  innocent  in  its  nature,  there  is  iio  Sn^" °'' **** 
property  in  it  which  the  law  will  enforce  or  protect.  Lord 
Eldon,  in  the  case  of  Southey  v.  Sherwood,(a)  observed, 
"If  this  publication  is  an  innocent  one,  I  apprehend 
that  I  am  authorised  by  decided  cases  to  say  that, 
whether  the  author  did  or  did  not  intend  to  make  a  profit  by 
its  publication,  he  has  a  right  to  an  injunction  to  prevent 
any  other  person  from  publishing  it.  If,  on  the  other  hand, 
this  is  not  an  innocent  publication,  in  such  a  sense  as  that 
an  action  would  not  lie  in  case  of  its  having  been  published 
by  the  author  and  subsequently  pirated,  I  apprehend  that 
this  Court  will  not  grant  an  injunction." 

It  is  a  fundamental  principle  of  our  common  law  that 
no  action  can  be  maintained  on  any  contract,  expressed  or 
implied,  parol  or  under  seal,  which  is  in  direct  violation  of  law 
— ^whether  statutory  or  unwritten — which  is  of  an  immoral 
tendency  or  contrary  to  sound  policy. 

When  a  contract  is  said  to  be  void  and  incapable  of  being 
enforced  as  "  opposed  to  sound  or  public  policy,"  this  is  in 
accordance  with  the  principle  of  law  that  "  no  subject  can 
lawfully  do  that  which  has  a  tendency  to  be  injurious  to  the 
public  or  against  the  public  good — which  may  be  termed,  as 
it  sometimes  has  been,  the  policy  of  the  law,  or  *  public 
policy'  in  relation  to  the  administration  of  the  law."(6)  The 
legal  maxim  on  the  subject  is,  Nihil  quod  est  inconveniens  est 
licitum.{c) 

A  work,  then,  may  lack  the  character  of  innocence  by 

(a)  2  Meriv.  437.    See  also  Lawrence  v.  Smith  (Jac.  471). 
(h)  Per  Lord  Tmro  in  Egerton  v.  Brownlow  (4  H.  L,  Cas.  196). 

(tf)  Co.  Litt.  66a. 
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pam^i.  being  opposed  to  any  law,  either  unwritten  or  statutory,  by 
chaftm  II.  being  of  an  immoral  tendency  (a  test,  as  applied,  of  a  very 
comprehensive  character)  or  by  being  contrary  to  what  is 
called  sound  or  public  policy.  If  it  offends  against  innocence 
in  any  of  these  respects,  no  action  will  lie  to  enforce  any 
alleged  right  with  reference  to  it. 

Dr.  Priestley  brought  an  action  against  a  hundred  to 
recover  damages  sustained  by  him  in  consequence  of  the 
riotous  proceedings  of  a  mob  at  Birmingham.  Amongst 
other  property  alleged  to  have  been  destroyed,  and  for  the 
loss  of  which  he  claimed  compensation,  were  certain  unpub- 
lished MSS.  It  was  alleged,  by  way  of  defence,  on  behalf 
of  the  hundred,  that  the  plaintiff  was  in  the  habit  of  pub- 
lishing works  injurious  to  the  government  of  the  State,  but 
no  evidence  was  produced  in  support  of  that  allegation.  The 
Lord  Chief  Justice  observed  that  if  such  evidence  had  been 
produced,  he  should  have  held  it  was  fit  to  be  received  as 
against  the  claim  made  by  the  plaintiff,  (a) 

Where  the  work  was  of  a  criminal  character  the  Court  of 
Chancery,  not  being  a  court  of  criminal  jurisdiction,  would 
simply  refuse  to  interfere  in  any  way.  It  punished  the 
author  of  a  criminal,  libellous,  or  immoral  production  no 
otherwise  than  by  denying  him  any  assistance  in  the  asser- 
tion of  a  rights  of  property  in  his  work,  or  in  the  attempt  to 
hinder  the  piracy  of  it.  It  stood  quite  neutral.  **  The 
Court  does  not  interfere  in  the  way  of  injunction  to  punish  or 
to  prevent  injury  done  to  the  character  of  individuals ;  but  it 
leaves  the  party  to  his  remedy  at  law."  (6) 

One  Lord  Chancellor  (Macclesfield),  indeed,  seems  to  have 
taken  a  different  and  much  more  lofty  view  of  the  province 
of  courts  of  equity  in  dealing  with  books  of  the  character 
above  mentioned,  being  of  opinion  "  that  the  Court  of  Chan- 
cery had  a  superintendency  over  all  books,  and  might  in 
a  summary  way  restrain  the  printing  or  publishing  any 
that  contained  reflections  on  religion  or  morality  ;"(c)  and 
his  lordship  granted  an  injunction  to  restrain  the  publi- 

(a)  Cited  2  Meriv.  437.  See  also  per  Lord  Eldon  ia  Walcot  v. 
Walker,  7  Vic.  i. 

(6)  Per  Lord  Eldon  (Southey  v.  Sherwood,  2  Meriv.  438);  see  also 
the  opinion  of  Lord  Langdale,  M.B.,  in  Clark  v.  Freemart  (11  Beav. 
117,  119),  but  as  to  the  decision  in  the  latter  case,  see  the  remarks  of 
Lord  Cairns  in  Maxwell  v.  Hogg  (L.  Rep.  2  Ch.  App.  310;  16  L.  T. 
N.  S.  130;  36  L.  J.  433»  Ch.). 

(e)  Burnett  v.  Chetwood,  cited  from  a  manuscript  volume  of  cases, 
in  a  note>  by  the  learned  reporter  to  Soutliey  v.  Sherwood  (ubi  siipra). 
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cation  of  a  translation  of  two  Latin  works  ('^  Archseologia  pami. 
Philosophica"  and  "  De  Statu  Mortuorum  et  Eesurgentium")  chapt*e  ir. 
written  by  Dr.  Burnett,  on  the  sole  ground  that  "  inasmuch 
as  the  book  contained  to  his  (the  Chancellor's)  knowledge  (he 
having  read  it  in  his  study)  strange  notions  intended  to  be 
hid  from  the  vulgar  in  the  Latin  language,  in  which  language 
it  could  not  do  much  hurt,  the  learned  being  better  able  to 
judge  of  it — it  was  proper  to  grant  an  injunction  to  the 
printing  and  publishing  it  in  English."  And  Lord  Ellen- 
borough,  in  dealing  with  the  case  of  a  libellous  picture  said, 
that  "  upon  an  application  to  the  Lord  Chancellor,  he  would 
have  granted  an  injunction  against  its  exhibition/' (a)  These 
opinions  with  regard  to  the  extent  of  the  jurisdiction  of 
courts  of  equity  in  dealing  with  non-innocent  publications 
have,  as  the  cases  already  cited  show,  been  long  since 
abandoned,  and  our  civil  courts  will  now  simply  refuse  to 
interfere  in  the  matter  at  all.  Lord  Eldon,  in  Laiurence  v. 
Smith,(b)  in  express  words  repudiates  the  jurisdiction  asserted 
by  Lord  Macclesfield.  In  the  judgment  pronounced  by  him 
in  that  case,  he  says :  "  As  this  Cgurt  has  no  jurisdiction  in 
matters  of  crime,(c)  it  has  been  said  that  if  the  injunction 
be  refused  it  has  the  effect  of  increasing  the  number  of 
copies.  The  answer  to  that  is,  I  have  nothing  to  do  with  it 
as  a  crime.  The  question  relates  only  to  a  civil  right  of 
property.  If  the  one  party  has  that  right,  the  other  must 
not  invade  it ;  if  he  has  not  that  right,  the  Court  cannot  give 
him  the  consequences  that  belong  to  it." 

(a)  Du  Bo9t  Y.  Beresford  (2  Camp.  511).  Beferring  to  this  dictum  of 
Lord  Ellenborough,  the  editor  of  Howeirs  State  Trials  says  (vol.  xz. 
p.  799) :  '*  I  have  been  informed  by  very  high  authority,  that  the  pro- 
molgation  of  this  doctrine  relating  to  the  Lord  Chancellor's  injunction 
excited  great  astonishment  in  the  minds  of  all  the  practitioners  in  the 
Courts  of  Equity,  and  I  had  apprehended  that  this  must  have  hap- 
pened ;  since  I  believe  there  is  not  to  be  found  in  the  books  any  de- 
cision or  any  dictum,  posterior  to  the  days  of  the  Star  Chamber,  from 
which  such  docrine  can  be  deduced,  either  directly,  or  by  inference,  or 
analogy ;  unless,  indeed,  we  are  to  except  the  proceedings  of  Lord 
EUenborough's  predecessor  Scroggs  and  his  associates,  in  Sie  case  of 
Henry  Clare,  in  which  case  'Ordinatum  est  quod  liber  intitulat.' 
The  Weeldy  I'acket  of  Advice  from  Rome,  or  the  History  of  Popery, 
non  ulterius  imprimatur  vel  publicetur  per  aliquam  personam  quam- 
cunque.' "  The  learned  editor  does  not  appear  to  have  known  of  the 
dedsicm  of  Lord  Macclesfield  in  Burnett  v.  Chetwood,  above  cited. 

(6)  Jac.  471.     Vide  poet,  pj).  7,  8. 

(e)  If  a  publication,  which  is  criminal,  tends  also  to  the  destruction 
or  deterioration  of  property,  the  High  Court  of  Justice  has,  since  the 
Judicature  Acts,  jurisoiction  to  restrain  the  publication  by  injunction. 
This  will  be  dealt  with  hereafter  in  treating  of  Libel. 
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pami.  There  are  other  means  of  punishing  the  authors  of  criminal 

chaptkb  II.  and  libellous  works,  which  will  be  treated  of  in  a  subsequent 
portion  of  this  work,  (a) 

In  SoiUhey  v.  Sherwood{h)  a  motion  was  made  on  the  part 
of  the  poet  Southey  to  restrain  the  defendants  from  printing 
or  publishing  a  poem  called  "  Wat  Tyler/'  which  had  been 
composed  by  the  plaintiff  about  twenty-three  years  pre\iously, 
and  had  lain  unpublished  during  the  wiole  of  that  period  in 
the  hands  of  the  bookseller  to  whom  Southey  had  first  sent 
it  for  his  perusal  and  consideration  as  to  the  advisability  of 
publishing  it.  On  the  part  of  the  defendant  it  was  contended 
that  the  poem  in  question,  from  its  libellous  tendency,  was  of 
such  a  nature  that  there  could  be  no  copyright  in  it ;  and  the 
case  of  Ih\  Priestley  and  that  of  Walcot  v.  Walker  were 
referred  to.  Lord  Eldon,  in  refusing  the  injunction,  stated 
that  he  remained  of  the  same  opinion  as  that  which  he  enter- 
tained in  deciding  the  case  of  Walcot  v.  Walker.  "  It  is  very 
true/'  he  proceeded,  "  that  in  some  cases  it  may  operate  so 
as  to  multiply  copies  of  mischievous  publications  by  the 
refusal  of  the  Court  to  interfere  by  restraining  them  ;  but  to 
this  my  answer  is,  that,  sitting  here  as  a  judge  upon  a  mere 
question  of  property,  I  have  nothing  to  do  with  the  nature  of 
the  property,  nor  with  the  conduct  of  the  parties,  except 
as  relates  to  their  civil  interests ;  and  if  the  publication  be 
mischievous,  either  on  the  part  of  the  author  or  of  the  book- 
seller, it  is  not  my  business  to  interfere  with  it.'*(c) 

One  of  the  most  important  cases  decided  on  this  subject 

(a)  See  the  chapters  on  "  Libel,**  pott. 

(d)  2  Meriv.  435. 

{c)  An  American  writer  (Curtis)  on  Copyright  nr^es  some  weighty 
objections  to  the  doctrine  laid  down  by  Lord  Eldon  in  the  above  case. 
In  the  case  of  Dr.  Priestley  the  owner  of  the  manuscript  was  seeking 
damages  for  the  destruction  of  what  might  have  been  the  source  of 
pecuniary  profit,  and  the  case  goes  only  to  this,  that  a  work  existing 
in  manuscript  may  be  of  such  a  character  that  the  author  cannot 
make  lawful  profits  by  its  publication ;  and  in  this  sense  it  may  be 
said  that  there  can  be  no  property  in  such  a  work.  But  this  cannot 
justify  the  very  difierent  doctrine  that  the  author  of  an  unpublished 
manuscript  of  a  character  not  innocent  or  doubtful  cannot  nave  the 
interposition  of  a  court  of  equity  to  restrain  its  publication  by  a 
person  who  is  about  to  publish  it  against  his  will.  There  is  a  wide 
difierence  between  seeking  protection  for  a  published  work  of  a  non- 
innocent  character  and  the  mere  assertion  of  a  right  to  possess  and 
control,  to  publish  or  not  to  i)ublish  one's  own  manuscript.  There 
are  two  kinds  or  degrees  of  property  in  a  literary  work,  one  consisting 
in  the  right  to  take  the  profits  of  a  book  when  published,  the  other  in 
the  right  to  the  exclusive  possession  and  control  of  a  manuscript,  or 
the  right  to  publish  or  withhold  from  publication  altogether.  In  no 
case  has  it  been  considered  that  the  author's  right  depends  on  his 
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came  before  Lord  Eldon  in  1822.  In  Lawrence  v.  8t)iithj{a)  pami. 
the  Lord  Chancellor  dissolved  an  injunction  which  had  been  chawm  ii. 
obtained  upon  an  ex  parte  motion,  to  hinder  the  publication 
of  a  pirated  edition  of  certain  "  Lectures  on  Physiology, 
Zoology,  and  the  Natural  History  of  Man/'  which  had  been 
delivered  by  the  plaintiff  at  the  College  of  Surgeons,  and 
afterwards  published  by  him."  In  support  of  the  motion 
to  dissolve  the  injunction,  it  was  urged  that  the  nature  and 
general  tendency  of  the  work  were  such,  that  it  could  not 
be  the  subject  of  copyright,  as  it  contained  several  passages 
hostile  to  natural  and  revealed  religion,  impugning  the  doc- 
trines of  the  immateriality  and  immortality  of  the  soul. 
And  on  this  ground  Lord  Eldon  refused  to  continue  the 
injunction,  and  left  the  plaintiff  to  bring  his  action  at  law,  if 
he  considered  that  he  had  any  chance  of  succeeding  there. 
"  Looking,'^  said  his  lordship,  "  at  the  general  tenor  of  the 
work,  and  at  many  particular  parts  of  it,  recollecting  that 
the  immortality  of  the  soul  is  one  of  the  doctrines  of  the 
Scriptures,  considering  that  the  law  does  not  give  protec- 
tion to  those  who  contradict  the  Scriptures,  and  entertaining 
a  doubt — I  think  a  rational  doubt — whether  this  book  does 
not  violate  that  law,  I  cannot  continue  the  injunction.  The 
plaintiff  may  bring  an  action,  and  when  that  is  decided  he 
may  apply  again.''  As  to  the  injunction  originally  granted, 
€x  parte,  Lord  Eldon  said,  "  I  take  it  for  granted  that  when 
the  motion  for  the  injunction  was  made,  it  was  opened  as 
quite  of  course :  nothing  probably  was  said  as  to  the  gerieral 
nature  of  the  work,  or  of  any  part  of  it ;  for  we  must  lookTw?^ 
OTdif  at  the  general  tenor,  hut  at  the  different  parts ;  and  the 
question  is  to  be  decided,  not  merely  by  seeing  what  is  said  of 
materialism,  of  the  immortality  of  the  soul,  and  of  the  Scrip- 
tures, but  by  looking  at  the  different  parts  and  inquiring 
whether  there  be  any  which  deny,  or  which  appear  to  deny, 
the  truth  of  Scripture,  or  which  raises  a  fair  question  for  a 
court  of  law  to  determine  whether  they  do  or  do  not  deny  it." 
Two  later  instances  of  the  application  of  the  same  doctrine 

intention  to  publish  and  to  make  a  profit ;  but  the  cases  proceed  upon 
the  ground  of  a  rigid  of  property,  by  which  seems  to  be  intended  a 
right  to  the  possession  and  control  of  the  manuscript,  and  to  publish 
'  or  to  withhold  it  from  publicalion ;  and  this  holds  equally  in  the  case 
of  a  non-innocent  and  an  innocent  work.  When,  therefore,  an  author 
has  not  published,  or  does  not  intend  to  publish,  a  work  existing  in 
manuscript,  but,  on  the  contrary,  desires  and  intends  to  withhold  it 
from  publication,  the  question  as  to  its  innocence  does  not  arise, 
because  tiiat  question  anects  only  so  much  of  his  ri^ht  of  property 
as  consists  in  the  right  to  take  the  profits  of  the  pubhcation. 
(p)  Jac.  471. 
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pam^i.  are  mentioned  in  Mr.  Jacob's  note  to  the  case  last  cited.  In 
chaftibii.  Murray  v.  Benbovj  (February,  1822),  the  Lord  Chancellor 
'  (Eldon)  refused  an  injunction  to  restrain  the  defendant  from 
piiblishing  a  pirated  edition  of  Lord  Byron's  poem  "  Cain,"  on 
the  ground  of  a  doubt  whether  the  poem  was  not  intended 
to  bring  into  discredit  that  portion  of  Scripture  history  to 
which  it  Telates.  And  in  1823  Vice-Chancellor  Sir  John 
Leach,  on  similar  principles,  dissolved  an  injunction  which 
had  been  obtained  to  restrain  the  publication  of  a  pirated 
edition  of  a  portion  of  the  poem  of  "  Don  Juan."  In  this 
case,  however,  the  Vice-Chancellor  ordered  that  the  defendant 
should  keep  an  account,  (a) 

A  doubt  has  been  expressed  (6)  whether  the  doctrines 
laid  down  in  these  cases  would  be  strictly  adhered  to  in  the 
present  day;  but,  notwithstanding  the  more  enlarged  and 
tolerant  views  which  are  now  generally  entertained  on  sub- 
jects of  a  theological  as  well  as  of  a  political  nature,  there 
seems  to  be  no  disposition  on  the  part  of  our  courts  of 
common  law  to  relax  the  strict  rules  of  former  times  as  to 
contracts  of  an  irreligious  nature.(c)  And  it  would  seem 
that  the  author's  title  to  relief  against  the  infringement  of 
his  copyright,  is  still  dependent  on  his  work  being  iuTWcent 
in  the  sense  already  described. 

In  Stockdale  v.  Onwhyn,{d)  the  Court  of  King's  Bench,  in 
.  1826,  held  that  no  action  could  be  brought  for  the  infringe- 

(a)  See  also  Hime  v.  Dale  referred  to  2  Camp.  27. 

(6)  Phillips  on  Copyright,  p.  25. 

(c)  In  the  modem  case  of  Cowan  v.  MUbourn  (L.  Rep.  2  Ex.  230 ; 
16  L.  T.  N.  S.  290;  36  L.  J.  124,  Ex.),  where  an  action  had  been  brought 
for  breach  of  a  contract  to  let  rooms  to  the  plaintiff,  the  defendant  set 
np  as  a  defence,  that  after  contracting  to  let  the  rooms  he  discovered 
that  the  plaintiff  intended  to  use  them  for  the  purpose  of  delivering 
lectures  of  an  irreligious,  blasphemous,  and  illegal  cnaracter — lectures 
maintaining,  amongst  other  things,  that  the  character  of  Christ  is 
defective  and  His  teaching  misleading,  and  that  the  Bible  is  no  more 
inspired  than  any  other  book.  The  Court  of  Exchequer  held  the 
defence  to  be  a  sumcient  one,  that  the  publication  of  such  doctrines  was 
blasphemy,  •  and  that  therefore  the  purpose  for  which  the  plaintiff 
intended  to  use  the  room  was  illegal,  and  the  contract  one  which 
could  not  be  enforced  at  law.  The  remarks  of  Bramwell,  B.,  in  giving 
his  judgment,  are  deserving  of  attention.  "  It  is  strange,"  he  says, 
"  that  there  should  be  so  much  difficulty  in  making  it  understood  that 
a  thing  may  be  unlawful,  in  the  sense  that  the  law  will  not  aid  it,  and 
yet  that  the  law  will  not  immediately  punish  it.  If  that  only  were 
unlawful  to  which  a  penalty  is  attached,  the  consequence  would  be 
that,  inasmuch  as  no  penalty  is  provided  by  the  law  for  prostitution, 
a  contract  having  prostitution  for  its  object  would  be  vahd  in  a  court 
of  law." 

{d)  5  B.  &  C.  173;  7  D.  &  R.  625 ;  2  C.  &  P.  163. 
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ment  of  an  asserted  copyright  in  a  book  entitled  "  Memoirs  p^»*  J- 
of  Harriett  Wilson/'  the  book  on  examination  appearing  to  chafibr  ii. 
be  the  history  of  the  life  and  amours  of  a  courtesan,  and  con- 
taining  anecdotes  either  libelling  or  ridiculing  the  various 
persons  with  whom  she  professed  to  have  had  communication. 
Holroyd,  J.,  succinctly  states  the  principle  on  which  the 
courts  procieed  in  dealing  with  works  of  this  character  :(a) 
"  The  ground  of  this  action,  if  any,  must  be  that  the  defend- 
ant has  worked  an  injury  to  the  plaintiff's  exclusive  right  of 
publishing  the  book  in  question  ;  now  it  is  criminal  in  him 
to  publish  such  a  book :  then  he  has  no/ight  to  publish  it, 
and  having  no  right,  he  has  sustained  no  injury,  and  has  no 
ground  of  action." 

The  analogy  of  the  cases,  where  it  has  been  held  that  no  PnbUcation  in 
copyright  exists  in  a  work  subversive  of  good  order,  mora-  JSS*intenrto  ** 
lity,  or  religion,  has  been  extended  to  the  case  of  an^®^^^®- 
author  publishing  a  book  in  the  name  of  another,  with  a 
deliberate  design  to  deceive  the  public,  by  inducing  them 
to  believe  that  the  work  is  the  original  work  of  the  author 
named,  and  thereby  to  obtain  from  the  purchaser  a  greater 
price  than  he  would  otherwise  pay.  "  The  publisher,"  said 
Tindal,  C. J.,  with  reference  to  such  a  case,  "  seeks  to  obtain 
money  under  false  pretences ;  and  as  not  only  the  original 
act  of  publishing  the  work,  but  the  sale  of  copies  to  each 
individual  purchaser  falls  within  the  reach  of  the  same 
objection,  we  think  the  plaintiff  cannot  be  considered  as  having 
a  valid  and  subsisting  copyright  in  the  work,  the  sale  of 
which  produces  such  consequences,  or  that  he  is  capable  of 
maintaining  an  action  in  respect  of  its  infringement."  (&) 

The  book  in  which  the  plaintiff  claimed  copyright  in 
that  case  was  entitled  "Evening  Devotions,  or  the  Worship 
of  God  in  Spirit  and  in  Truth,  for  Every  Day  in  the  Year ; 
from  the  German  of  C.  C.  Sturm."  The  defendant  set  up 
as  a  defence  that  several  of  the  works  of  Sturm  had  been 
translated  into  English,  and  were  much  valued,  and  that 
plaintiff  knowing  that,  and  intending  to  defraud  and  deceive 
the  public,  caused  the  book  in  question  to  be  written,  and 
had  falsely,  fraudulently,  and  deceitfully  published  the  same 
to  the  public,  as  and  for  a  translation  of  an  original  work 
written  in  German  by  C.  C.  Sturm.  On  demurrer  it  was 
held  that  the  facts  stated  in  the  defendant's  plea  were  suffi- 
cient to  negative  the  existence  of  a  valid  copyright  in  the 
plaintiff,  and  consequently  to  preclude  him  from  maintaining 

(a)  7  D.  &  E.  629;  see  also  Popleit  v.  Stochdcde  (Ry.  &  M.  337). 
(h)  Wright  v.  TaUU  (x  C.  B.  Rep.  893). 
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PiM  I.  any  action  for  piracy.  "  The  cases/'  said  the  Chief  Justice, 
chaptkr  II.  "  in  which  a  copyright  has  been  held  not  to  subsist,  where 
the  work  is  subversive  of  good  order,  morality,  or  religion, 
do  not,  indeed,  bear  directly  on  the  case  before  us ;  but  they 
have  this  analogy  with  the  present  inquiry,  that  they  prove 
that  the  rule  which  denies  the  existence  of  copyright  in 
those  cases,  is  a  rule  established  for  the  benefit  and  pro- 
tection of  the  public.  And  we  think  the  best  protection 
tliat  the  law  can  afibrd  to  the  public  against  such  a  fraud  as 
that  laid  open  by  this  plea,  is  to  make  die  practice  of  it 
unprofitable  to  its  author  ?" 

The  case  is  different,  however,  where  the  misrepresenta- 
tion as  to  authorship  is  harmless  and  innocent,  as  in  the  case 
of  many  books  of  instruction  and  amusement  {e,g,  Walpole's 
"  Castle  of  Otranto  ")  which  have  been  published  as  trans- 
lations, although  in  reality  original  works,  or  which  have 
been  published  under  an  assumed  instead  of  a  true  name, 
as  has  been  done  in  the  case  of  many  books  of  voyages, 
travels,  biography,  works  of  fiction  or  romance,  and  even  of 
science  and  instruction.(a)  "  There  is  not  found  in  any  one 
of  those  cases  any  serious  design  on  the  part  of  the  author 
to  deceive  the  purchaser,  or  to  make  gain  and  profit  from 
him  by  the  false  representation  ;  the  purchaser,  for  anything 
that  appears  to  the  contrary,  would  have  purchased  at  the 
same  prices  if  he  had  known  that  the  name  of  the  author 
was  an  assumed  and  not  a  genuine  name;  or  had  known 
that  the  work  was  original  and  not  translated." 

A  musical  writer  and  composer,  well  known  under  the 
nom  deplume  of  Claribel,  sought  to  restrain  the  publication 
of  certain  songs,  with  the  words  "  Song  written  by  Claribel'' 
after  the  title  of  each,  on  the  groimd  that  the  words  only  of 
the  songs  and  not  the  music  were  written  by  him,  whereas 
the  expression  "song  written  by"  conveyed  that  both 
were.  Lord  Eomilly  refused  an  injunction,  drawing  the 
inference  of  fact  (a  very  doubtful  inference,  it  is  sub- 
mitted) that  ordinary  purchasers  using  ordinary  caution 
could  not  be  deceived  into  thinking  that  the  music  was 
composed  by  Claribel.  This  decision  appears  to  have  been 
accepted,  as  the  only  report  of  the  case  {Barnard  v.  Pillow) 
is  in  the  Weekly  Notes  for  the  28th  of  March,  1868. 
Immoral  pic-  The  Same  principle  of  law  which  applies  to  writings  of  a 
aSdph^to^JS^.  libellous,  immoral,  or  irreligious  kind  would,  of  course,  apply 
equally  to  pictures,  drawings,  and  photographs  of  a  similar 
character.     Pictures  and  drawings  may  be  libellous  as  well 

(a)  I  C.  B.  Rep.  906. 
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as  writings,  and  the  same  may  be  said  of  photographs,  p^wt. 
which  are  a  species  of  pictures.  And  it  is  to  be  observed  Chaftbb  ir. 
that  the  term  libel  includes,  besides  libels  defamatory  of 
individuals,  such  writings  as  are  of  a  blasphemous,  tre*ason- 
able",  seditious,  or  iminoral  kind,  the  publication,  of  any  of 
which  is  now  a  misdemeanor,  and  subjects  the  person  by 
whom  it  was  composed,  written,  printed,  or  published, 
to  fine  and  imprisonment.(a)  There  cannot,  of  course, 
be  copyright  in  pictures,  drawings,  or  photographs  which  are 
libellous  in  any  of  the  senses  above  mentioned.  And  the  same 
doctrine  is  applicable  to  obscene  pictures,  prints,  drawings, 
or  other  representations,  the  public  selling  or  exposing  for 
public  sale  or  to  public  view  of  these  being  punishable  with 
tine  or  imprisonment,  or  both,  with  hard  labour  at  the  dis- 
cretion of  the  court.  (6)  It  was  long  since  determined(c) 
that  an  action  would  not  lie  to  recover  the  value  of  prints  of 
an  obscene,  immoral,  or  libellous  tendency.  Aid  Lord 
Ellenborough,  in  Du  Bost  v.  Beresfordy{d)  held  that  if  a 
picture  destroyed  by  the  defendant  was  a  libel  upon  the 
individuals  introduced  into  it,  the  owner  of  the  picture  was 
at  most  entitled  to  recover  only  the  value  of  the  canvas  and 
paint  which  formed  its  component  parts. 


CHAPTER  III. 

WHO  MAY  POSSESS  COPYRIGHT. 

Lkwing  out  of  consideration  at  present  the  question  of  General  rule. 
international  copyright,  there  is  no  doubt  that  every  person 
(whether  he  be  a  foreigner  or  a  British  subject)  who  owes 
^legiance,  either  natural  and  perpetual  or  temporary,  to  the 
sovereign  of  this  countr}'-,  is  capable  of  possessing  the  copy- 
right in  any  innocent  work  which  he  publishes  in  this  country 
during  the  time  that  he  owes  such  allegiance. 

A  natuiul  born  British  subject  before  the  Naturalization  SSKj^gSS™  t« 
Act    of    1870    (33    Vict.    c.    14)    was  held  to    carry  his         "^jec?. 
allegiance  with  him  throughout  the  world,  and  no  change 
of    circumstance,  time,  or  place  could  free  him  from  it.(e) 
An  English  author,  therefore,  might  reside  abroad,  and  yet 
have  his  right  as  an  English  author  upon  publication  h^re. 

(a)  4  Steph.  Black.  345. 

(h)  14  <&  15  Yict.  c.  100,  8.  29 ;   see  also  20  &  21  Yict.  c.  83. 

(c)  Fores  v.  Johiies  (4  Esp.  97),  (d)  2  Gamp.  511. 

(e)  See  Calvin's  Case  (7  Rep.  6  b.). 
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Foreigner!. 


Coek$  ▼.  Purdav, 
since  0Ter*ralea. 


Pami.  Kesidence  abroad  could  not  release  him  from  his  natural 
chapt«»iii.  allegiance,  and  therefore  he  carried  with  him  also  the  natural 
rights.of  a  subject  of  England  wherever  he  went,  (a) 

Besides  this  natural  and  perpetual  allegiance,  our  law  also 
recognizes  a  local  or  temporary  allegiance  which  is  due  from 
every  alien  or  stranger  born  for  so  long  a  time  as  he  con- 
tinues within  the  sovereign's  dominion  and  protection,(5) 
and  which  he  ceases^  to  owe  as  soon  as  he  transfers  himself 
frosLtb^kingSom  to  another. (c)  An  alien"  friend  tempora- 
rily residing  in  the' British  "dolhinions,  and  consequently  owing 
a  temporary  allegiance,  is  entitled  to  copyright  in  any  work 
which  he  publishes  here  whilst  so  residing,  however  short 
his  period  of  restdence  may  be.  But  if  the  alien  does  not 
reside  in  the  British  dominions  at  the  time  of  publishing  his 
work  here,  is  he  entitled  to  copyright  in  it?{d)  The  answer 
to  be  given  is  not  quite  free  from  doubt. 

In  Cocks  V.  Purday(e)  the  Court  of  Common  Pleas,  follow- 
ing out  the  general  principle  that  an  alien  may  acquire 
personal  jights  and  maintain  personal  actions  in  respect 
of  injuries  done  to  him,  though  he  cannot  maintain  real 
actions,  held  that  a  foreigner  resident  abroad  could  acquire 
the  copyright  in  a  work  first  published  by  him  as  author 
or  as  author's  assignee  in  this  country  though  residing 
abroad  at  the  time  that  the  work  was  first  published  here.(/) 
And  in  support  of  this  opinion  the  following  considerations 
were  urged: — that  by  the  5  &  6  Vict.  c.  45,  copyright  is  to 
be  deemed  personal  property,  and  to  be  transmissible  by 
bequest,  or,  in  case  of  intestacy,  to  be  subject  to  the  same 
laws  of  distribution  as  other  personal  property,  and  in 
Scotland  is  to  be  deemed  personal  and  movable  estate,  and 
even  before  that  statute  it  was  always  treated  as  personal 
property,  and  aliens  can  acquire  personal  property;  and 
the  opinion  expressed  by  Shadwell,  V.C.,  in  Bentlcy  v. 
Foster Ig)  was  referred  to,  that  "if  an  alien  friend  wrote  a 
book,  whether  abroad  or  in  this  country,  and  gave  the 
British  public  the  advantage  of  his  industry  and  knowledge, 

(a)  Vide  judgment  of  Lord  St.  Leonards  in  Jeffreys  v.  Booeey  (4  H. 
L.  Cas.  977).  The  Naturalization  Act  of  33  Yict.  c.  14,  enables  natural 
bom  British  subjects  under  certain  circumstances  to  free  themselves 
from  their  allegiance  (ss.  4,  6)  and  to  resume  it  again  (s.  8). 

(h)  Calvin's  Case,  uhi  supi'a,  (c)  2  Steph.  Black.  418. 

(d)  See  the  judgments  in  Jeffreys  y.  Boosey,  uhi  supra, 

(e)  5  C.  B.  860. 
(/)  See  also  in  connection  with  this  opinion  D'Almaine  v.  Boosey 

(i  x.  AC.  288),  and  Bentley  v.  Foster  (10  Sim.  329),  and  the  opinion  of 
Bayly,  J.,  in  CHemenii  v.  Walker  (2  B.  &  Cr.  861). 
(g)  lo  Sim.  329. 
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by  first  publishing  the  work  here  .he  was  entitled  to  tlie  pa»t  i. 
protection  of  the  laws  relating  to  copyright  in  this  country."  CRi^nss  ui. 
And  in  Cliappdl  v.  Purday(a)  Lord  Abinger,  C.B.,  had 
declared  himself  of  opinion  that  a  foreigner,  who  is  the 
author  of  a  work  unpublished  abroad,  might  communicate 
his  right  of  property  therein  to  a  British  subject,  at  least 
for  the  period  prescribed  by  the  statute  of  Anne.  Another 
decision  in  favour  of  the  doctrine  that  a  foreigner,  though 
resident  abroad  at  the  time  of  publication,  may  have  copy- 
right in  this  country  if  the  first  publication  takes  place  here, 
was  pronounced  by  the  Court  of  Queen's  Bench  in  Boosey  v. 
Davidson,{b)  where  an  action  was  brought  for  infringement 
of  copyright  in  certain  operatic  airs  composed  by  a  foreigner 
and  alleged  to  have  been  first  printed  and  published  in 
England.  The  court  stated  no  other  ground  for  their  de- 
cision than  the  judgment  of  the  Court  of  Conmion  Pleas  in 
Cocks  V.  Purday, 

The  Court  of  Exchequer  in  Boosey  v.  Purday{c)  (decided 
in  the  same  year  as  Boosey  v.  Davidson),  refused  to  follow  the 
decision  in  that  case  and  in  Cocks  v.  Purday.  The  plaintiff 
in  Boosey  v.  Purday  was  the  assignee  of  certain  airs  of  an 
opera  which  Signer  Ricordi  had  purchased  from  the  com- 
poser Bellini,  a  foreigner,  and  the  action  was  brought  for 
an  infringement  by  the  defendant  of  the  plaintiffs  copy- 
right in  the  dramatic  airs.  The  court  held  that  a  foreign 
author  residing  abroad,  who  composes  a  work  abroafl;  and* 
sends  it  to  fEis  country,  where  it  is  first  published  under  hia 
auEBortty7"'acqTiTres~ lio  copyright  therein;  neither  does  a 
TBritish' subject  to  whom' such  work  is  assigned  by  the 
'foreign  author  'gain  ffiy  such  "right.  Pollock,  C.B.,  in 
delivering  the  judgment  of  the  court,  said,  "We  perfectly 
concur  with  the  Court  of  Common  Pleas,  that  a  foreigner 
in  amity  with  this  country  may  sue  for  the  infringement 
of  any  of  his  rights,  a  point  which  we  never  doubted ;  but 
we  thought  it  clear  that  a  foreigner  had  no  copyright .  in 
England  by  the  j?ommon  Ig^w,  and  that  his  right  must  depend 
wholly^  upon  the  construction  of  the  statutes,  an3"rf  they  did 
not  give  it  to^him  he  could  ha\^  no  figEf'at  all.  And,  with 
respect  to  the  construction  of  the  statutes,  we  thought,  if 
there  were  no  binding  authorities  to  the  contrary,  that  the* 
Legislature  did  not  mean  to  confer  a  copyright  on  any  but 

British  subjects Our  opinion  is  that  the  Legislature 

must  be  considered  prima  fizcie  to  mean  to  legislate  for  its 

(a)  4  Y.  &  Ool.  495.  (t)  13  Q.  B.  257. 

(c)  4  Exch.  145. 
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TxmtJ.      own  subjects  only,  in  some  sense  of  that  term,  which  would 

CHJLPns  111.    include  subjects  by  birth  or  residence,  being  authors,  and  the 

context  or  subject  matter  of  the  statutes  does  not  call  upon 

us  to  put  a  dififerent  construction  upon  them/'    And  even 

before  the  decision  in  Cocks  v.  Furday,  Shadwell,  V.C.,  in 

Delondre  v.  Sfuiw,{a)  though  not  dealing  in  that  case  with 

the  question  of  copyright,  remarked  that  "  The  court  does 

not  protect  the  copyright  of  a  foreigner,  (b) 

jDediionofHoQBo     The  law  ou  the  subject  of  the  copyright  of  foreigners, 

Jefrtyay?        which  thcsc  couflicting  decisions  had  left  in  considerable 

■Boo*^.  doubt,  appeared  to  be  finally  determined  by  the  House  of 

{^dt  ^^^iuo-       Lords  in  the  case  of  Boosey  yrJe^ei/s,' aiter  all  the  judges 

J^vuiuu^  <«u»  u^  ^^^  \y^^Ti  called  on  to  deliver  their  opinions.     The  facts  of 

a^Z2!iu^  mJU^  that  case  were  as  follow  :(c)  Bellini,  the  celebrated  musical 

inLjbui^  "^^        composer,  an  alien  friend,  composed,  while  living  at  Milan, 

Cn^^j^  ^  t^^  an  operatic  work,  "La  Sonnambula,"  in  which  by  the  laws 

^^^^^MuJLl^vj  there  in  force,  he  had  a  certain  copyright.    He  there,  on  the 

AiUuJiU  T^6i^*^   igth  of  February,  183 1,  by  an  instrument  in  writing,  bear- 

^''^  ing  date  on  that  day,  made  an  assignment  of  that  copyright 

to  Giovanni  Kicordi,  which  assignment  was  valid  by  the  laws 
there  in  force.  Eicordi  afterwards  came  to  this  country, 
and  on  the  9th  of  June,  1831,  by  deed  assigned,  for  valuable 
consideration,  the  copyright  in  the  said  work  to  Boosey,  his 
executors,  administrators,  and  assigns,  but  for  publication  in 
the  United  Kingdom  only.  Boosey  printed  and  published 
the  work  in  this  country  before  any  publication  abroad.  Then 
Jefifreys,  without  any  license  from  Boosey,  printed  and  pub- 
lished the  same  work  in  this  country.  Boosey  brought  an 
action  against  Jefifreys  for  the  infringement  of  his  copyright, 
and  the  action  was  tried  before  Eolfe,  B.  (subsequently  Lord 
Cranworth),  who  directed  the  jury,  in  accordance  with  the 
decision  in  Boosey  v.  Purday,  to  find  a  verdict  for  the  de- 
fendant Jefifreys.  The  matter  came,  on  bill  of  exceptions, 
before  the  Court  of  Exchequer  Chamber.  That  tribunal 
pronounced  the  direction  given  by  the  judge  at  the  trial  to 
be  wrong.  A  writ  of  error  was  then  brought  in  the  House 
of  Lords,  where  the  question  was  argued  at  great  length, 
and  the  judges  were  asked  to  deliver  their  opinions,  which 
ten  of  them  did  in  an  elaborate  and  exhaustive  manner  and 
at  considerable  length.  Several  questions  were  submitted 
to  them  by  the  House  of  Lords,  but  we  have  only  to  deal  at 
present  with  one  of  the  topics  that  engaged  their  attention, 
i.e.,  whether  a  foreigner  who  is  not  resident  here  at  the  time 

(a)  2  Sim.  240.        (5)  See  OUendorf  v.  Black  (4  De  G.  &  S.  209). 
(c)  See  the  statement  submitted  to  the  judges  (4  H.  L.  Cas.  843). 
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of  the  publication  here  of  a  work  composed  by  him  has  any       Paet  r. 
copyright  in  such  work.     On  this  subject  the  judges  were    CHAWMnr. 
divided  in  opinion,  as  might  have  been  expected  from  the 
opposite  decisions  which  their  respective  courts  had  already  ^  ,  , 

^^  J        o  •       •    J  £  •    •  J    £  £  OplnioM  of  the 

pronounced.  Six  judges  were  of  one  opinion  and  four  of  judges, 
another.  Williams,  Erie,  Wightman,  Maule,  Coleridge,  and 
Crompton,  J.  J.,  pronounced  in  favour  of  the  proposition  that  a 
foreign  author  might  gain  an  English  copyright  by  publish- 
ing in  England  before  any  publication  abroad,  though  resi- 
dent abroad  at  the  time  of  publication,  on  the  grounds  that 
there  were  no  words  in  the  Act,  8  Anne,  c.  19  (the  first 
Copyright  Act),  which  confines  its  benefits  to  British  sub- 
jects, by  birth  or  residence,  though  the  context  and  other 
provisions  of  the  Act  showed  that  the  publication  must  be 
British ;  that  the  title  of  the  Act  ("  An  Act  for  the  Encou- 
ragement of  Learning,  &c.")  did  not  require  such  a  con- 
struction of  its  provisions,  and  Parliament  might  legislate 
for  foreigners  in  respect  of  the  legal  consequences  in  Great 
Britain  of  an  act  done,  there  ;  that  the  nature  of  the  property 
was  analogous  to  property  in  other  personalty,  and  that  an 
alien's  copyright  was  analogous  to  the  right  which  he 
possessed  while  residing  abroad  to  prohibit  the  publication 
here  of  words  defamatory  of  his  character  ;{a)  that  to  limit  the 
Act  of  Anne  to  native  authors  would  be  to  lessen  its  bene- 
ficial operation  ;  that  first  publication  in  England  of  a  work 
by  a  foreign  author  was  not  a  matter  vltra  vires,  therefore, 
the  municipal  law  might  deal  with  it ;  that  the  gift  by  Par- 
liament of  copyright  to  a  foreign  author  publishing  in  this 
country  was  within  the  province  of  Parliament,  it  was  a 
dealing  with  British  interests  and  a  legislation  for  British 
persons ;  that  it  would  be  absurd  to  lay  down  the  doctrine 
that  a  foreign  author  should  have  no  copyright  if  he  remained 
at  Calais  whilst  his  work  was  being  published  in  England, 
but  that  he  should  gain  that  copyright  if  he  crossed  over  to 
Dover,  and  there  gave  directions  for  and  awaited  the  publi- 
cation of  his  work;  and  the  following  harsh  consequence 
would  also  result  from  the  doctrine  of  the  necessary  presence 
in  the  United  Kingdom  of  the  foreign  author  at  the  time  of 
the  publication  of  his  works, — that  a  bookseller  might  pur- 
chase a  literary  work  in  manuscript  from  a  foreign  author 
resident  here,  yet  might  lose  the  copyright  if  the  author 
should  choose  to  leave  this  country  and  be  absent  from  it, 
even  without  the  knowledge  of  the  bookseller,  at  the  time  of 
publication ;  nay,  if  the  bookseller  should  think  it  best  to 

(a)  PUani  y.  Lawson  (6  Bing.  N.  G.  90). 
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Decision  of  the 
House  of  Lords. 


6^f^'  /c 
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Taw  I.  publish  the  works,  in  several  volumes  at  several  times,  he 
chaptkb  III.  might  have  copyright  in  some  of  the  volumes  and  not  in 
others — because  the  existence  or  non-existence  of  the  right 
would  vary  with  the  accident  of  the  author's  being  or  not 
being  in  this  country  at  the  dates  of  the  respective  pub- 
lications of  the  volumes. 

Notwithstanding  the  foregoing  very  weighty  reasons,  the 
law  lords,  Lords  Cran worth,  C,   Brougham,  and  St.  Leo- 
nards, agreed  with  the  views  expressed  on  this  point  by  the 
minority  of  the  judges,  Alderson  and  Parke,  B.B.,  Pollock, 
C.B.,  and  Jervis,  C.J. ;   and  the  House  of  Lords,  reversing 
the  decision  of  the  Exchequer  Chamber,  upheld  the  direc- 
tion given  by  Eolfe,  B.,  to  the  jury  at  the  original  trial  of 
the  case,  and  thus  decided(a)  that  to  entitle  a  foreigner  to 
j  the  copyright  in  any  work  first  published  by  Tiim  in~Tliis 
:,   (ft'-'*'   ,,^^/ 1  country,  Ae  7?i2^  6e  oc^iAaZ^y  resident  here  at  the  time  ofjthe 
/    '.,  f\  '\)'     y  '  publicoiioii  of  such  worJc,  and  consequently  that  no  assign- 
*  ^        ment  by  a  foreigner,  not  resident  here  at  the  time  of  publi- 
cation, can  vest  in  a  British  subject  a  copyright  in  the  work 
of  the  foreigner  published  here  by  that  British  subject. 

The  grounds  on  which  the  judgment  of  the  House  of  Lords 
in  this  important  case  rested,  will  appear  from  the  following 
extracts  from  the  judgments  delivered.  Lord  Cranworth,  C, 
after  recapitulating  the  facts,  said :  **  It  may  be  assumed 
that  on  the  facts  thus  proved,  the  rights  of  Bellini,  the 
author  (if  any),  had  been  effectually  trapsferred  to  Boosey, 
the  defendant  in  error;  and  thus  the  important  question 
arose,  whether  Bellini  had  by  our  law  a  copyright  which  he 
could  transfer  through  Eicordi  to  Boosey,  so  as  to  entitle 
the  latter  to  the  protection  of  our  laws  ?  ....  In  the  first 
place,  it  is  proper  to  bear  in  mind  that  the  right  now  in 
question — ^namely,  the  copyright  claimed  by  the  defendant  in 
error  (Boosey) — ^is  not  the  right  to  publish  or  to  abstain  from 
publishing  a  work  not  yet  published  at  all,  but  the  exclusive 
right  of  multiplying  copies  of  a  work  already  published,  and 
first  published  by  the  defendant  in  error  (Boosey)  in  this 
country.  Copyright  thvis  defined,  if  not  the  creature,  as  I 
believe  it  to  be,  of  our  statute  law,  is  now  entirely  regulated 
by  it,  and,  therefore,  in  determining  its  limits,  we  must  look 

exclusively  to  the  statutes  on  which  it  depends The 

substantial  question  is  whether  under  the  term  '  author* 
[in  8  Anne,  c.  19]  we  are  to  understand  the  Legislature  as 
referring  to  British  authors  only,  or  to  have  contemplated 
all  authors  of  every  nation.    My  opinion  is  that  the  statute 


•( 


(a)  But  see  Eoutledge  v.  1/ow  (post,  p.  19), 
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must  be  construed  as  referring-  to  British  authors  only.  v^xs\. 
Frimd  facie,  the  Legislature  of  this  country  must  be  taken  ckambbiu. 
to  make  laws  for  its  own  subjects  exclusively,  and  where,  as 
in  the  statute  now  under  consideration,  an  exclusive  privi- 
lege is  given  to  a  particular  class  at  the  expense  of  the  rest 
of  Her  Majesty's  subjects,  the  object  of  giving  that  privi- 
lege must  be  taken  to  have  been  a  national  object,  and  the 
privileged  class  to  be  confined  to  a  portion  of  that  commu- 
nity, for  the  general  advantage  of  which  the  enactment  was 
made.  When  I  say  that  the  Legislature  must,  priind  fade, 
be  taken  to  legislate  only  for  its  own  subjects,  I  must  be 
taken  to  include  under  the  word  "  subjects,"  all  persons 
who  are  within  the  Queen's  dominions,  and  who  thus  owe 
to  her  a  temporary  allegiance.  I  do  not  doubt  but  that  a 
foreigner  resident  here,  and  composing  and  publishing  a 
book  here,  is  an  author  within  the  meaning  of  the  statute — 

he  is  witliin  its  words  and  spirit Copyright,  defined  to 

mean  the  exclusive  right  of  multiplying  copies,  commences 
at  the  instant  of  publication ;  and  if  the  author  is  at  that 
time  in  England,  and  while  here  he  first  prints  and  publishes 
his  work,  he  is,  I  apprehend,  an  author  within  the  meaning 
of  the  statute,  even  though  he  should  have  come  here  solely 

with  a  view  to  the  publication But  if  at  the  time  when 

copyright  commences  by.  publication  the  foreign  author  is 
not  in  this  country,  he  is  not,  in  my  opinion,  a  person  whose 
interests  the  statute  meant  to  protect.  I  do  not  forget  the 
argument  that  from  this  view  of  the  law  the  apparent 
absurdity  results,  that  a  foreigner  having  composed  a  work 
at  Calais,  gains  a  British  copyright  if  he  crosses  to  Dover, 
and  there  first  publishes  it,  whereas  he  would  have  no  copy- 
right if  he  should  send  it  to  an  agent  to  publish  for  him.  I 
own  that  this  does  not  appear  to  me  to  involve  any  absur- 
dity. It  is  only  one  among  the  thousand  instances  that 
happen,  not  only  in  law,  but  in  all  the  daily  occurrences  of 
life,  showing  that  whenever  it  is  necessary  to  draw  a  line, 
cases  bordering  closely  on  either  side  of  it  are  so  near  to 
each  other,  that  it  is  difficult  to  imagine  them  as  belonging 
to  separate  classes;  and  yet  our  reason  tells  us  they  are  as 
completely  distinct  as  if  th^y  were  immeasurably  removed 

from  each  other If  the  object  of  the  enactment  was  to 

give,  at  the  expense  of  British  subjects,  a  premium  to  those 
who  laboured,  no  matter  where,  in  the  cause  of  literature,  I 
see  no  adequate  reason  for  the  exception,  which  it  is  admitted 
on  all  hands  we  must  introduce,  against  those  who  not  only 
compose,  but  first  publish  abroad.     If  we  are  to  read  the 

(J 
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P^i*  statute  (a)  as  meaning  by  the  word  '  author'  to  include 
Chaptbb  III.  *  foreign  authors  living  and  composing  abroad/  why  are  we 
not  to  put  a  similar  extended  construction  on  the  words  '  first 
published  V  And  yet  no  one  contends  for  such  an  extended 
use  of  these  latter  words.  Some  stress  was  laid  on  the  sup- 
posed analogy  between  copyright  and  the  right  of  a  patentee 
for  a  new  invention ;  but  the  distinction  is  obvious.  The 
Crown,  at  common  law  had,  or  assumed  to  have,  a  right  of 
granting  to  any  one,  whether  native  or  foreigner,  a  monopoly 
for  any  particular  manufacture.  This  was  claimed  as  a 
branch  of  the  royal  prerogative,  and  all  which  the  statute, 
21  Jac.  I,  c.  3,  s.  6,  did  was  to  confine  its  exercise  within 
certain  prescribed  limits ;  but  it  left  the  persons  to  whom  it 
might  extend  untouched.  The  analogy,  if  pursued  to  its  full 
extent,  would  tend  to  show  that  first  publication  abroad 
ought  not  to  interfere  with  an  author's  rights  in  this  country. 
For  certainly  it  is  no  objection  to  a  patent  that  the  subject 

of  it  has  been  in  public  use  in  a  foreign  country My 

opinion  is  founded  on  the  general  doctrine,  that  a  British 
statute  must  p7H?nd  facie  be  understood  to  legislate  for  British 
subjects  only,  and  that  there  are  no  special  circumstances  in 
the  statute  of  Anne,(a)  relating  to  authors,  leading  to  the 
notion  that  a  more  extended  range  was  meant  to  be  given  to 
its  enactments."  The  reasons  assigned  by  Lord  Brougham  ' 
were  of  a  similar  nature.  Lord  St.  Leonards,  in  the  course 
of  his  judgment  said,  "  If  there  is  no  common  law  right, 
which  in  my  opinion  there  clearly  is  not,  (6)  and  if  the 
statute  does  not  apply  to  foreigners,  qud  foreigners  (although 
I  entirely,  of  course,  admit,  that  when  a  man  owes  a  tempo- 
rary allegiance,  he  is  entitled  to  the  benefit  of  it),  then  there 
being  no  common  law  right,  it  would  be  a  new  right  given 
by  Act  of  Parliament,  and  the  foreigner  must  bring  himself 
within  the  terms  of  that  Act  of  Parliament  in  order  to  enjoy 
it ;  and  to  do  so,  in  my  apprehension,  he  must  be  able  to 
predicate  of  himself  that  he  is  a  subject  of  these  realms,  at 
least  for  the  time  being." 
vowhrjej-regs      The  authorfty  of  Jeffreys  y,  Boosey  as  a  decision  binding 

T.  JBoo0fy  Ik  n 

binding  autho-  .        ^  . 

rity.  (a)  The  part  of  the  statute  8  Anne,  c.  19,  referred  to  w  tnia : 

"'i'ho  anthor  of    any  book  or   books  already   composed  and  not 

Erinted  and  published,  or  that  shall  hereafter  be  composed,  and 
is  assignee  or  assigns,  shall  have  the  sole  liberty  of  printing  and 
reprinting  such  book  and  books  for  the  term  of  fourteen  years, 
to  commence  from  the  day  of  the  first  publishing  the  same,  and  no 
longer." 

(0)  It  must  be  remembered  that  the  common  law  right  of  which 
the  existence  is  denied  here  and  elsewhere  in  the  judgments  in  this 
case,  is  a  common  law  copyright  after  puhliadion. 
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at  the  present  day  has  been  much  shaken  by  the  opinions  pam^i. 
expressed  by  Lords  Cairns  and  Westbury  in  Boutledgc  chapter  iir. 
V.  Low  (a)  to  the  effect  that  no  matter  where  the  author 
resided  at  the  time  of  publication,  he  was  entitled  to 
copyright  if  he  first  published  in  the  United  Kingdom. 
It  was  not  necessary,  however,  expressly  to  decide  the 
point  in  that  case,  as  the  authoress  of  the  book  in  ques- 
tion resided  in  Canada  at  the  time  of  the  publication  here ; 
and  two  other  law  lords  (Lords  Cranworth  and  Chelms- 
ford) adhered  to  the  view  of  the  law  laid  down  in  Jeffreys  v. 
Boosey, 

Lord  Cairns  stated  the  reasons  for  his  opinion  thus  :  opinion  of  Lora 
"  The  intention  of  the  Act  is  to  obtain  a  benefit  for  the  ^*^'' 
people  of  this  country  by  the  publication  to  them  of  works 
of  learning,  of  utility,  of  amusement.  This  benefit  is  obtained, 
in  the  opinion  of  the  Legislature,  by  oflfering  a  certain  amount 
of  protection  to  the  author,  thereby  inducing  him  to  publish 
his  work  here.  This  is,  or  may  be,  a  benefit  to  the  author, 
but  it  is  a  benefit  given,  not  for  the  sake  of  the  author  of  the 
work,  but  for  the  sake  of  those  to  whom  the  work  is  commu- 
nicated. The  aim  of  the  Legislature  is  to  increase  the 
common  stock  of  the  literature  of  the  country ;  and  if  that 
stock  can  be  increased  by  the  publication  for  the  first  time 
here  of  ft  new  and  valuable  work  composed  by  an  alien  who 
never  has  been  in  the  country,  I  see  nothing  in  the  wording 
of  the  Act  which  prevents,  nothing  in  the  policy  of  the  Act 
which  should  prevent,  and  everything  in  the  professed  object 
of  the  Act,  and  in  its  wide  and  general  provisions  which 
should  entitle  such  a  person  to  the  protection  of  the  Act,  in 
return  and  compensation  for*  the  addition  he  has  made  to  the 
literature  of  the  opuntry."  Lord  Westbury  said,  "  The  case  opinion  of  Lord 
of  Jeffreys  v.  Boosey  is  a  decision  which  is  attached  to  and  ^*****"'y- 
depends  on  the  parti^-"lftT*  .qhftf.ii|.^.  of  which  it  was  the  expo- 
nent; and  as  that  statute  has  been  repealed,  and  is  now 
replaced  by  another  Act,  with  diflferent  enactments  expressed 
in  different  language,  the  case  Jeffreys  v.  Boosey  is  not  a 
binding  authority^n^the^ej^PQSfiJQn  ■i:^>tEIs-  Jaifii:.  statute* ' 
The  Act  appears  to  have  been  dictated  by  a  wise  and  liberal 
spirit,  and  in  the  same  spirit  it  should  be  interpreted, 
adhering,  of  course,  to  the  settled  rules  of  legal  construction. 
The  preamble  is,  in  my  opinion,  quite  inconsistent  with  the 
conclusion  that  the  protection  given  by  the  statute  was 
intended  to  be  confined  to  the  works  of  British  authors.  On 
the  contrary,  it  seems  to  contain,  an  invitation  to  men  of 

« 

(a)  L.  Eep.  3  H.  L.  Caa.  100;  18  L.  T.  N.  S.  874;  37  L.  J.  454,  Ch. 

C  2 


1 


20  LAW    OF   COPYRIGHT. 

PiBT^i.  learning  in  every  country  to  make  the  United  Kingdom  the 
CflijrriB  III.  place  of  first  publication  of  their  works ;  and  an  extended 
term  of  copyright  throughout  the  whole  of  the  British 
dominions  is  the  reward  of  their  so  doing.  So  interpreted 
and  applied,  the  Act  is  auxiliary  to  the  advancement  of 
learning  in  this  country.  The  real  condition  of  obtaining  its 
advantages  is  the^t  publication  by  thejjithor^o£Jiia-JEQrk 
in  the    United  K^ingdom,     Nothing"'renders  necessary   his 

T^odily  prftSftTineTrpre^ai.liHetJT^^^  ami  T  Tifirl  it  impnasihle  to 
discover  any  reason  why  it  should  be  required,  or  what  it 
can  add  to  the  merit  of  the  first  publication.  It  was  asked, 
in  Jeffreys  v.  JBoosey^  why  should  the  Act  (meaning  the 
statute  of  Anne)  be  supposed  to  have  been  passed  for  the 
benelit  of  foreign  authors?  But  if  the  like  question  be 
repeated  with  reference  to  the  present  Act,  the  answer  is,  in 
the  language  of  the  preamble,  that  TEeTTct  is  intended  *  to 
afi'ord  greater  encouragement  to  the  production  of  literary 
works  of  lasting  benefit  to  the  world  ;*  a  purpose  which  has 
no  limitation  of  person  or  place.  But  the  Act  secures  a  special 
benefit  to  British  subjects,  by  promoting  the  advancement  of 
learning  in  this  country,  which  the  Act  contemplates  as 
the  result  of  encouraging  all  authors  to  resort  to  the  United 
Kingdom  for  the  first  publication  of  their  work.  The  benefit 
of  the  foreign  author  is  incidental  only  to  the  benefit  of  the 
British  public.  Certainly  the  obligation  lies  on  those  who 
would  give  the  term  *  author'  a  restricted  signification  to  find 
in  the  statute  the  reason  for  so  doing.  If  the  intrinsic  merits 
of  the  reasoning  on  which  Jeffreys  v.  Boosey  was  decided  be 
considered  (and  which  we  are  at  liberty  to  do,  for  it  does  not 
apply  to  this  case  as  a  binding  authority),  I  must  frankly 
admit  that  it  by  no  means  commands  my  assent." 
33  Vict. c.  14.  Sect.  2  of  the  Naturalization  Act,  1870  (33  Vict  c.  14), 
enacts  that  '*  real  and  personal  property  of  every  description 
may  be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in 
the  same  manner  in  all  respects  as  a  TuUural-born  British 
subject ;  and  a  title  to  real  and  personal  property  of  every 
description  may  be  derived  through,  from,  or  in  succession 
to  an  alien,  in  the  same  manner  in  all  respects  as  through, 
from,  or  in  succession  to  a  natural-born  British  subject." 
This  enactment,  unless  its  very  general  words  are  in  some 
manner  explained  away  as  not  intended  to  apply  to  the  case 
U4Le/t^^  (S^v^.*^  ^^  copyright,  would  appear  tO-do  away  wholly  with  the  effect 
ii^ULj^  ii2u!  ^^  ^^®  decision  in  Jeffreys  v.  Boosey  as  to  all  future  c^gg. 
^^  Tor  all'copyright  is  ''personal  property"  by  5  and  6" VicJ. 

c.  45,  s.  25  :  it  can  be  acquired  by  any  natural-bom  British 
aubject  by  first  publishing  his  work  in  this  country  wherever 
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heisatthe  time  of  its  publication :  by  the  enactment  above       paw  r. 

set  out,  real  and  personal  property  of  every  description  may  be    Chapmb  in. 

*'  acquired"  by  an  alien  "  in  the  same  manner  in  all  respects 

as  a  natural- bom  British  subject;"  from  which  it  would  seem 

to  follow  that  an  alien  may  acquirecopyright  in  a  work  J    ,^-i^ 

Vhicix  lie  first  publishes  here,  wherever  he  is  at  "the  Tmie  jgf  _  "  ^^^ 

us  publication. (g)     Though   the   questron~Ts"'not  quite  free 

ffom  doubt,  m  all  probability  the  ultimate  court  of  appeal, 

should  it  ever  come  before  that  tribunal  for  determination,  will 

decide  it  in  favour  of  the  alien,  in  accordance  with  the 

opinions  of  Lords  Westbury  and  Cairns  above  referred  to. 

It  is  (;iuite-.,s^lfid  that  it  is  not  necessary  in  order  toj^jj^^^ 
entitle  a  foreign  author  to  copyright  in  his  work,  that  he  Brituk 
should  be  resident  within  the  United  Kingdom  at  tte  time  *'»*''^"* 
of  Its  tirsTpuBIication  here.  It  is  sufBcient  that  he  should 
at  that  time  be  resident  in  any  part  of  the  British  dominions. 
And  the  words  "  British  dominions"  are  defined  by  5  and  6 
Vict.  c.  45,  s.  2,  to  mean  and  include  all  parts  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  the  islands  of  Jersey 
and  Guernsey,  all  parts  of  the  East  and  West  Indies,  and 
all  the  colonies,  settlements,  and  possessions  of  the  Crown, 
which  now  are  or  hereafter  may  be  acquired.  In  conformity 
with  this  it  was  determined  by  the  Court  of  Appeal  in 
Chancery,  in  the  case  of  Low  v.  JRoutledge,{b)  that  an  alien 
friend  (a  native  of  the  United  States  of  America)  could,  by 
a  temporary  residence  in  Canada  at  the  time  of  publication 
in  England,  acquire  a  British  copyright  in  the  work  J3>ub^ 
lished  here.  In  that  case  it  was  agreed  between  the 
plaluiifts  and  an  American  authoress,  from  whom  they  had 
purchased  the  manuscript  of  a  book  written  by  her,  that 
she  should  go  to  Montreal  and  reside  there  till  after  the 
publication  of  the  work  in  England  by  the  plaintiffs.  She 
resided  at  Montreal  from  the  19th  of  May,  1864,  till  after 
the  4th  of  June,  1864,  when  the  book  was  published  for 
the  first  time  by  the  Messrs.  Low,  in  London.    An  injunc- 

(a)  An  argiunent  in  favour  of  the  applicability  of  the  above  section 
to  cases  of  copyright  is  furnished  by  the  fact  that  certain  exceptions 
are  ezpreealy  made,  of  which  copyright  is  not  one.  It  is  provided 
[sect,  i]  that  this  enactment  "  shall  not  confer  any  right  on  an  alien 
to  hold  real  property  situate  out  of  the  United  Kin^om,  and  shall 
not  qualiiV  an  alien  for  any  office  or  for  any  municipal,  parliamen- 
tary, or  other  franchise ;  and  shall  not  entitle  an  alien  to  any  right  or 
privilege  as  a  British  subiect,  except  such  rights  and  privileges  in 
respect  of  property  as  are  hereby  expressly  ffiven  to  him/'  and  also 
[sect  14]  tiiat  nothing  in  the  Act  contained  **  shall  qualify  an  alien 
to  be  the  owner  of  a  British  ship.'* 

(h)  35  L.  J.  114,  Ch. ;  13  L.  T.  N.  S.  421. 
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pam^i.  tion  was  granted  by  Vice-Chanceilor  Kindersley  to  restrain 
chaptxb  III.  Messrs.  Koutledge  from  publishing  an  edition  of  the  same 
work  ;  and  on  appeal  the  Lords  Justices  upheld  his  decision. 
Lord  Justice  Turner  observed :  "  It  was  said  for  the  defen- 
dants that  the  same  word  *  author/  which  is  contained  in 
this  statute,  was  also  contained  in  the  statute  of  Anne,  the 
first  Copyright  Act,  and  that  strong  opinions  were  expressed 
by  the  judges,  and  by  the  law  lords  in  the  House  of  Lords, 
in  the  case  of  Jeffreys  v.  Boosey,  that  the  word  *  author '  in 
the  statute  of  Anne  means  an  author  resident  in  England  at 
the  time  of  publication,  and  that  the  same  construction 
ought  to  be  given  to  the  word  '  author '  in  the  stat.  5  &  6 
Vict.  c.  45,  now  under  our  consideration.  But  there  is  no 
provision  in  the  statute  of  Anne  that  the  statute  shall  extend 
to  the  colonies,  and  in  the  statute  we  are  now  considering 
it  is  expressly  so  provided."  It  was  also  urged  on  behalf  of 
the  defendants  that  5  &  6  Vict,  c.  4g^  did  not  extend  to 
colonies  having  legislOTfes'^"'£Iieir  own,  as  Canada  ;  but 
the  Lord  Justice  held  that  the  word  "colonies,"  in  the 
absence  of  a  context  to  control  it,  must  extend  to  all  colonies. 
This  decision  was  afl&rmed  by  the  House  of  Lords,  (a) 

Even  if  a  statute  of  the  colony  in  which  the  alien  resides 

at  the  time  of  the  publication  of  his  work  here,  prevents  an 

alien  acquiring  a  copyright  in  a  work  published  by  him  in 

the  colony  during  his  residence  there,  that  would  make  no 

difference  as  to  his  title  to  copyright  here.    An  alien  has 

rights  as  a  subject  of  the  Crown  whilst  residing  in  one  of  its 

colonies,  as  well  as  rights  as  a  subject  of  the  colony ;  and 

though  his  civil  rights  within  the  colony  depend  upon  the 

colonial  laws,  his  civil  rights  beyond  the  limit  of  the  colony 

r>6  i/tt  r  nr       are  independent  of  those  laws.    "  Every  alien,"  said  Turner, 

.  ^  .  L. J.,  in  the  case  last  referred  to,  "  coming  into  a  British 

^M^^Xm^  t**  Um^    colony  becomes  temporarily  a  subject  of  the  Crown,  bound 

^^l/T^  cy^Qj^  \yj^  subject  to,  and  entitled  to  the  benefit  of,  the  laws  which 

^A^/it^^r^  affect  all  British  subjects.     He  has  obligations  both  within 

and  beyond  the  colony  into  which  he  comes.      As  to  his 

rights  within  the  colony,  he  may  well  be  bound  by  its  laws  ; 

but  as  to  his  rights  beyond  the  colony  he  cannot  be  affected 

by  those  laws,  for  the  laws  of  a  colony  cannot  extend  beyond 

its  territorial  limits." 

uS!te?K?n<rdl)m     ^blicatiou  in  the  United  Kingdom  is  indispensable   to. 

siidiapensab^.     copvright.     That  tliis  was  the  intention  of  the  Legislature 

..  ^       is  snown  by  various  provisions  of  the  statute  ;  besides  which 

(a)  See  L.  Rep.  3  Eng.  &  Ir.  App.  100 ;  18  L.  T.  N.  S.  874;  37  L.  J. 
454,  Ch. 
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*'it  would  be  very  inconsistent  with  the  usual  practice  of  p^l 
the  Imperial  Parliament  to  create  a  system  of  copyright  law  cillptkbiii. 
for  all  the  colonies  and  dependencies  in  the  Empire,  many  of 
which  have  representative  institutions  of  their  own,  without 
any  consultation  with  those  colonies  or  dependencies,  and 
without  any  consideration  whether  a  uniform  and  arbitrary 
system,  such  as  that  introduced  by  this  Act,  would  be  suit- 
able to  the  varied  circumstances,  states  of  civilisation,  and 
systems  of  jurisprudence  and  judicature  in  these  different 

colonies  and  possessions."(^) 

But  when  copyright  once  exists,  the  area  over  whicli  it 
extends  is  the  whole  of  the  British  dominions.  (6) 

It  is  important  to  observe  that  by  the  International  Copy-  firit^ubuSS* 
right  Act  (7  &  8  Vict.  c.  12,  s.   19)  a  JSritish  subj.§ct  who  abroad. 
firsL  puBIishes  abroad  is,  equally  with  aToreigner,  deprived 
of  any  copynght  ^a^ie^ch  as  he  may.  acquire  under  that 
Act;  and  if  there  is  no  treaty  giving  effect  to  the  "Act  in  his 
particular  Case,  lie  Has  no'  copyright  in  this  country.     This2f*f****P  i^  ^  - 
wag  SO  decided  byT;rood,"T:C.,  in  Soudcault  v. Delafidd,{c) Z!j^ ^jfe' '^ • 
in  which  case  the  plain  tifi'  prayed   for   an    injunction   to  tit  icL^-Jz^^ 
restrain   the   defendant  from   producing   a    drama   ("  The       ^t^y^ 
CoUeen  Bawn")  written  by  the  plaintiff,  and,  as  it  appeared 
on  the  hearing  of  the  case,   represented  by  the  plaintiff* 
at  New  York  prior  to  its   being  represented  in  England. 
The  Vice-Chancellor  refused  to  grant  the  injunction,  and 
dismissed   the   bill  with   costs,  being  of   opinion   that   the  fl^tuuuy^ffult^^Jt:^ 
words  of  the  19th  section  of  7  &  8  Vict.  c.  12  took  awayN^  Cu^^^^m^^ju 
whatever  rights  the   plaintiff  might   otherwise  have    had.'*^'*^,<«^^A*y'iN.%^ 
If  he  had   first    represented    his    drama    here,  he   would  ^^^^y^  o4Cm^»^ 
have  been  entitled  to  the  provisions  of  the  Dramatic  Copy-Jv/y*^^ 
nglitJLCt,  TTieii  7  h  8'Vict  c.  12  was  passed,  enabling  "Her*^^"       *'*^''^ 
Majesty  to  make  arrangements  conferring  on  other  nations  ^'^^j^^  ^7*1 '  . , 
the  privileges  accorded  to  all  people  who  first  publish  ^^^^^^sfiT^  ^-^^ 
works  here.     If  the  plaintiff*  had  this  sort  of  double  right^'^'**^^^ 
it  was  the  very  thing  which  the  7  &  8  Vict.  c.   12  was 
intended  to  extinguish.    The  statute  says  in  efffect  (sect.  19) 
that  "  if  any  person,  British  subject  or  not,  chooses  to  deprive 
this  country  of  the  advantage  of  the  first  representation  of 
his  work,  then  he  may  get  the  benefit  of  copyright,  if  he 
can,  under  the  arrangement  which  may  have  been  come  to 
pursuant  to  7  &  8  Vict.  c.  12,  between  tliis  country  and 

(a)  V^r  Lord  Cairns,  C,  Boutledge  v.  Loto  (L.  Rep.  3  Eng.  &  Ir. 
Apn.  108;  18  L.  T.  N.  S.  874;  37  L.  J.  454,  Ch.). 

(0)  Rouiledge  v.  Low,  uJri  supra. 

(c)  1  H.  &  M.  597 ;  9  L.  T.  N .  S.  709 ;  33  L.  J.  38,  Ch.  See  also 
Boucicault  v.  Chattertonj  L.  B.  5  C.  D.  267. 


24 


LAW   OF   COPYRIGHT. 


Part  I. 


Simnltaneoas 
publication  hen 
and  abroad. 


the  country  which  he  so  favours  with  his  representation ; 
cbaptbb  IV.  but  if  he  chooses  to  publish  his  performance  in  a  country 
which  has  not  entered  into  any  treaty  or  made  any  such 
arrangement  with  regard  to  copyright,  then  this  country  has 
nothing  more  to  say  to  him  ;  he  must  be  taken  to  have  elected 
under  which  of  the  two  statutes  with  respect  to  copyright 
he  wishes  to  come,  by  performing  his  work  in  one  country 
instead  of  the  other,  and  he  is  thereby  excluded  from  aU 
advantage  of  publishing  in  the  other."(a) 

The  publication  abroad  of  the  work  on  the  same  day  that 
it  ]S  published  here'  will  not  disentitle  to  copyriglit  in  this 
country X^)  ■        •  -    -   • 

TTKe  property  which  an  author  has  in  his  unpublished 
ideas  embodied  in  a  tangible  shape  being  independent  of 
statute  (c)  it  should  seem  that  an  alien  friend  might  prevent 
the  unauthorised  publication  here  of  any  of  his  unpublished 
works.(rf) 

Besides  the  copyright  which  may  be  possessed  by  indi- 
vidual authors  and  proprietors,  there  is  also  a  copyright  en- 
joyed in  certain  works  by  the  Crown,  and  in  others  by 
the  Universities,  to  which  attention  will  subsequently.be 
directed. 


AlJen'8  rights  i 

unpabliahed 

works. 


CHAPTER  IV. 


PBOPBETY  IN  UNPUBLISHED  WORKS. 


Unpubllihed 
manuscripts. 


It  has  already  been  stated  that  every  new,  and  it  should 
be  added  innocent,  product  of  mental  labour  which  has 
been  embodied  in  writing  or  some  other  material  form 
becomes  the  exclusive  property  of  its  author ;  and,  with- 
out his  express  permission,  the  law  will  not  allow  any 
other  person  to    publish  it.     Whether  the  ideas  thus  un- 

(a)  Per  Wood,  V.C.  (i  H.  &  M.  597 ;  9  L.  T.  N.  S.  709;  33  L.  J. 

38,  Ch.). 
(h)  See  Buxton  v.  James,  5  De  Gr.  &  S.  80. 

(c)  See  Prince  Albert  v.  btrange  (2  De  G.  &  S.  652 ;  i  Mac  &  G. 

25). 

(d)  It  has  been  held  in  America  that  the  sect.  (9)  of  the  Act  of 

Congress  (Act  of  1831,  c.  16)  which  gave  redress  for  the  nnauthorised 
printing  or  publishing  of  manuscripts,  operated  in  favonr  of  a  resident 
of  the  United  States  who  had  acquired  the  proprietorship  of  an 
unprinted  literary  composition  from  a  non-resident  alien  author: 
(Keene  v.  Wheatlei/y  9  Amer.  Law  Eeg.  33). 
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published  take  the  shape  of  written  manuscripts  of  literary,       pam  i. 
dramatic,  or  musical  compositions,  or  whether  they  are  the    chaptmIv. 
designs  for  works  of  ornament  or  utility  planned  by  the 
mind  of  an  artist,  they  are  equally  inviolable  while  they 
remain  unpublished,  and  the  author  possesses  an  absolute 
ngtit  to  puDlish  them  or  not  as  he  thinks  fit,  and  (if  he  does 
not  desire  to  publish  them)  to  hinder  their  publication  either 
in  whole  or  in  part  by  any  one  else.    "  It  is  certain  every 
man  has  a  right  to  keep  his  own  sentiments  if  he  pleases. 
He  has  certainly  a  right  to  judge  whether  he  will  make  them 
public  or  commit  them  only  to  the  sight  of  his  friends ;  in 
that  state  a  manuscript  is  in  every  sense  his  peculiar  pro- 
perty, and  no  man  can  take  it  from  him,  or  make  any  use  of^ 
It  which*  he  nas  not  autnorised,  without  being  guilty  oT'a' 
"violation   of  his  property.    And   as  every  author  or  pro- 
prietor of  a  manuscript  has  a  right  to  determine  whether  he 
will  publish  it  or  not,  he  has- a  right  to  the  first  publication, 
and  whoever  deprives  him  of  that  privilege  is  guilty  of  a 
manifest  wrong,  and  the  court  have  a  right  to  stop  it.'^(a) 

The  ideas  of  an  author  have  been  quaintly  compared  to 
"  birds  in  a  cage,  which  none  but  he  can  have  a  right  to  let 
fly,  for  till  he  thinks  proper  to  emancipate  them  they  are 
under  his  own  dominion."(6)  "The  property,'^  says  Lord 
Cottenham,(c)  "of  an  author  or  composer  of  any  work, 
whether  of  literature,  art,  or  science,  in  such  work  un- 
published, and  kept  for  his  private  use  or  pleasure,  cannot 
be  disputed  after  the  many  decisions  in  which  that  pro- 
position has  been  affirmed  or  assumed.  I  say  '  assumed,' 
because  in  most  of  the  cases  which  have  been  decided,  the 
question  was  not  as  to  the  original  right  of  the  author,  but 
whether  what  had  taken  place  did  not  amount  to  a  waiver 
of  such  right If  then  such  right  and  property  exist 

(a)  Fer  Yates,  J.  (4  Burr.  2378).  (6)  Ibid» 

(c)  Pritice  Albert  y.  Strange  (13  Jur.  112 ;  i  Mac.  &  G.  42  ;  18  L.  J. 
126,  Ch.);  see  Bartlett  v.  Crittenden  (4  M*Clean,  301);  Hoyt  v. 
M'Kenzie  (3  Barb.  Ch.  323) ;  Wheaton  v.  Fetere  (8  Pet.  657).  "  No 
length  of  time,  where  the  inventioa  does  not  go  into  public  nse,  can 
invalidate  the  right  of  the  inventor.  He  may  take  his  own  time  to 
perfect  his  discovery,  and  apply  for  a  patent.  And  the  same  principle 
applies  to  the  manuscript  of  an  author.  If  he  permit  copies  to  be 
ta£finJf(S.the.  jgratifigatJOBL  of ^ia  Jriends,  he  does  not  authorise  those 
jriends  to  print  thein^ir  gftnftral  use.  This  is  the  author's  right,  from 
which  arise  the  high  motive  of  pecuniary  profit  and  literary  reputa- 
tion. When  the  inventor  consents  to  the  construction  and  use  of  his 
machine  he  yields  the  whole  value  of  his  invention.  But  an  author's 
manuscripts  are  very  different  from  a  machine.  As  manuscripts  in 
modern  times,  they  are  not  and  cannot  be  of  general  use"  (M*Lean,  J., 
Bartlett  v.  Crittenden,  uhi  supra). 
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PiOT^i.       in  the  author  of  such  works,  it  must  so  exist  exclusively  of 
chaptb»  IV.   all  other  persons." 
This  property         For  thls  exclusivc  property  in  the  unpublished  products  of 
ofitotS^^*"*    his  mental  labours  the  author,  it  must  be  remembered,  is 
not  indebted  to  any  Copyright  Acts/    His  right  is  indepen- 
dent of  statute,  and,  as  observed  by  Lord  Cottenham  in  the 
judgment    from    wliich    the    preceding  extract  is    taken, 
depends  entirely   on  the  common  law  right  of  property. 
To  the  same  effect  Knight  Bruce,  V.C,  on  the  final  hearing  of 
Prince  Albert  y.  Strange  (a)  in  the  court  below,  remarks — 
"  Upon  the  principle,  therefore,  of  protecting  property  it  is 
that  the  common  law,  in  cases  not  aided  nor  prejudiced  by 
statute,  shelters  the  privacy  and  seclusion  of  thoughts  and 
sentiments  committed  to  writing,  and  desired  by  the  author 

to  remain  not  generally  known Such  then  being,  as 

I  believe,  the  nature  and  foundation  of  the  common  law  as 
to  manuscripts,  independently  of  Parliamentary  additions 
and  subtractions,  its  operation  cannot  of  necessity  be  con- 
fined to  literary  subjects.  That  would  be  to  limit  the  rule 
by  its  example.  Wherever  the  produce  of  labour  is  liable 
to  invasion  in  an  analogous  manner,  there  must,  I  suppose, 
be  a  title  to  analogous  protection  or  redress." 

The  ^protection  afibrded  by  the  common  law  to  unpublished 
compositions  cannot  be  evaded  by  translation,  abridgment, 
summary,  or  even  review.(6) 
^^f^^^'  '^'"IBfeWcomplete  thV right  of  the  author  is  to  prevent everj% 
""^'*  even   the   slightest,  infringement   of     the   property   in   his 

unpublished  productions  is  forcibly  shown  by  the  facts  of 
the  case  in  which  the  preceding  opinions  have  been  judicially 
expressed — a  case  which  is  in  fact  the  leading  one  on  the 
subject  now  treated  of.  In  Prince  Albert  v.  Strangc{c)  it 
appeared  that  Her  Majesty  the  Queen  and  the  Prince  her 
husband  had  occasionally  for  their  amusement  made  draw- 
ings and  etchings,  principally  of  subjects  of  private  and 
domestic  interest  to  themselves,  and  had  some  lithographic 
impressions  struck  off  by  means  of  a  private  press  kept  for 
that  purpose,  for  their  own  iise,  and  not  for  publication. 
Some  few  impressions  had  indeed  been  given  to  private 

(a)  2  De  G.  &  Sm.  695. 

(6)  Per  Knight  Brace,  V.O.,  in  Trvrice  Albert  v.  Strange  (2  De  G.  & 
Sm.  693). 

(c)  2  De  G.  &  S.  652;  I  Mac.  &  G.  25  ;  13  Jur.  45,  109,  507.  There 
was  also  an  information  filed  bj  the  Attoiviey-Genercd  v.  Strange^  for 
the  parpose  of  protecting  the  interests  of  Her  Majesty  in  those 
portions  of  the  etchings  which  were  the  property  of  Her  Majesty,  and 
praying  relief  as  to  tnem  similar  to  that  prayed  in  the  bill  of  Prince 
Albert. 
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friends  of  Her  Majesty  and  the  Prince,  but  no  further  pub-  ^t^' 
lication  was  intended  or  desired.  Some  further  copies  being  Ckawbb  iv. 
required,  the  plates  for  the  purpose  of  printing  them  were 
sent  to  Mr.  Brown,  a  printer  at  Windsor,  and  whilst  they 
remained  in  his  pos«ession  one  of  his  workmen  surrep- 
titiously made  some  impressions  of  the  etchings  for  himself. 
These  surreptitiously  procured  impressions  were  subsequently 
obtained  by  a  Mr.  Judge,  and  from  his  possession  they 
passed  into  that  of  the  defendant  Strange,  a  London  pub- 
lisher. Strange  printed  a  catalogue  of  the  etchings,  in 
which  was  expressed  an  intention  of  publicly  exhibiting 
the  impressions  of  them,  which  had  come  into  his  possession 
by  means  of  Judge.  The  catalogue  was  entitled  "A  De- 
scriptive Catalogue  of  the  Eoyal  Victoria  and  Albert  Gallery 
of  Etchings/'  and  contained,  after  a  long  introduction 
stating  the  general  nature  of  the  subjects,  a  detailed  list  of 
sixty-three  etchings,  with  observations  upon  them,  chiefly 
of  a  commendatory  character.  The  bill  prayed  that  the 
defendants  might  be  ordered  to  deliver  up  to  the  plain- 
tiff all  impressions  and  copies  of  the  said  several  etchings 
made  by  the  plaintiff;  and  that  they,  their  servants,  &c., 
might  be  restrained  by  injunction  from  exhibiting  the  said 
gallery  or  collection  of  etchings,  and  from  selling  or  in  any 
manner  publishing,  and  from  printing  the  said  descriptive 
catalogue,  or  any  work  being  or  purporting  to  be  a  catalogue 
of  the  said  etchings,  and  that  all  the  copies  of  the  said 
catalogue  in  the  possession  or  power  of  the  said  defendants 
might  be  given  up  to  be  destroyed.  An  interim  injunction 
having  been  granted  by  Knight  Bruce,  V.C.,  extending  to 
Judge  as  well  as  Strange,  the  defendant  Strange  put  in  his 
answer,  stating,  amongst  other  things,  his  original  belief 
that  the  impressions  had  come  honestly  into  Judge's  handg, 
that  Judge  wrote  the  descriptive  catalogue,  which  he 
(Strange)  then  printed,  striking  off  only  fifty-one  copies, 
after  which  the  type  was  broken  up,  that  the  catalogue  had 
never  been  published,  or  sold,  or  exposed  for  sale,  and  that 
on  receiving  the  first  information  that  the  contemplated 
exhibition  was  disapproved  of  by  Her  Majesty  and  the 
Prince,  he  had  abandoned  the  whole  scheme;  and  he 
expressly  denied  that  he  ever  threatened  or  intended  to  make 
such  exhibition,  or  to  make  any  copies  or  engravings  of  the 
etchings.  After  this  answer  had  been  put  in,  a  motion  was 
made  on  behalf  of  Strange  to  dissolve  the  injunction 
granted  against  him,  so  far  only  as  it  sought  to  restrain  him 
from  selling  or  in  any  manner  publishing  or  printing  the 
descriptive  catalogue  of  the  etchings,  leaving  unquestioned 
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paot  I.  the  remaining  portion  of  the  injunction  against  exhibiting, 
chaptmiv.  publishing,  or  parting  with  the  etchings  described  in  the 
catalogue.  It  was  contended  in  support  of  the  motion  and 
of  the  defendant's  asserted  right  to  print  and  publish  the 
catalogue,  that  although  the  owner  of  •a  print  might  prevent 
another  from  publishing  a  copy  of  it,  it  was  impossible  to 
prevent  the  other  from  describing^  it,  ^d  printing  and  pub- 
lishing such  descripiiflu;  that  the  law  omnglancTcouId 
not^  prevent  a  party  obtaining  knowledge  through  the 
medium  of  perceiving  these  etchings,  from  using  that 
knowledge,  and  from  conveying  that  information  to  others, 
and  a  Court  of  Equity,  in  the  absence  of  contract,  could 
not  interfere  with  the  use  of  that  knowledge;  it  was  diffi- 
cult to  understand  how.  the  rights  of  any  one  could  be 
interfered  with  by  the  making  of  a  catalogue  describing 
the  articles  and  making  remarks  upon  them  in  the  shape  of 
friendly,  if  not  flattering  .criticism ;  that  if  a  spectator  had 
a  right  to  contemplate  any  of  the  productions  of  so  exalted 
a  personage,  whicli  he  might  do  without  any  invasion  of 
domestic  privacy,  he  had  a  right  to  conjmunicate  full  infor- 
mation connected  with  those  productions;  and  this,  sub- 
stantially, was  all  that  had  been  done  by  the  descriptive 
catalogue ;  that  it  was  a  fallacy  to  say,  as  had  been  said  on 
the  part  of  the  plaintiff,  that  privacy  is  essential  to  the  right 
of  property,  for  though  the  owner"  of  anything  may  use  every 
means  in  his  power  to  prevent  that  thing  being  seen  by 
another,  yet  if  that  other  person  sees  it,  the  owner  can  have 
no  right  of  property  in  the  notion  or  idea  created  in  the 
mind  of  the  person  who  has  seen  it ;  that  there  is  no  pro- 
perty in  the  ideas  created  by  seeing  the  etchings — the 
property  is  confined  to  the  etchings ;  and  no  regard  could 
be  paid  to  a  mere  injury  to  private  feelings,  and  that  in 
substance  the  complaint  is  of  an  offence  not  against  law 
but  against  manners. 

Notwithstanding,  however,  the  ingenious  arguments  by 
which  a  distinction  between  the  publication  of  copies  of  the 
(unpublished)  etchings  themselves  and  that  of  a  mere  descrip- 
tive catalogue  of  them  was  endeavoured  to  be  maintained, 
the  Vice-Chancellor  (Knight  Bruce),  and  on  appeal  the  Lord 
Chancellor  (Cottenham),  refused  to  admit  the  distinction, 
and  held  that  the  plaintiff  was  entitled  to  restrain  the 
publication  of  the  one  as  well  as  the  other.  Though  the 
fraudulent  manner  in  which  the  impressions  of  the  etch- 
ings had  been  originally  acquired  formed  one  of  the 
grounds  on  which  the  decision  rested,  the  right  of  the 
plaintiff  to  restrain  the  publication  of  the  catalogue  on  the 


PROPERTY   IN   UNPUBLISHED   WORKS.  2C) 

sole  ground  of  his  property  in  the  things  described  was  ^^ti. 
unmistakably  asserted  by  both  the  learned  judges.  "Pro-  cnxmniv. 
perty  in  mechanical  works  or  works  of  art,"  said  Knight 
Bruce,  V.C.,(a)  "  executed  by  a  man  for  his  own  amusement, 
instruction,  or  use,  is  allowed  to  subsist  certainly,  and  may, 
before  publication  by  him,  be  invaded,  not  merely  by  copying, 
but  by  description  or  by  catalogue,  as  it  appears  to  me. 
A  catalogue  of  such  works  may  in  itself  be  valuable.  It 
may  also  as  effectually  show  the  bent  and  turn  of  the  mind, 
feelings,  and  taste  of  the  artist,  especially  if  not  profes- 
sional, as  a  list  of  his  papers.  The  portfolio  or  the  studio 
may  declare  as  much  as  the  writing-table.  A  man  may 
employ  himself  in  private  in  a  manner  very  harmless,  but 
which  disclosed  to  society  may  destroy  the  comfort  of  his 
life,  or  even  his.  success  in  it.  Every  one,  however,  has  a 
right,  I  apprehend,  to  say  that  the  produce  of  his  private 
hours  is  not  more  liable  to  publication  without  his  consent, 
because  the  publication  must  be  creditable  or  advantageous 
to  him,  than  it  would  be  in  opposite  circumstances.  Address- 
ing the  attention  specifically  to  the  particular  instance 
before  the  court,  we  cannot  but  see  that  the  etchings, 
executed  by  the  plaintiff  and  his  consort  for  their  private 
use,  the  produce  of  their -labour,  and  belonging  to  them- 
selves, they  were  entitled  to  retain  in  a  state  of  privacy, 
to  withhold  from  publication.  The  right,  I  think  it  equally 
clear,  was  not  lost  by  the  limited  communication  which 
they  appear  to  have  made,  nor. confined  to  prohibiting  the 
talang  of  impressions  without  or  beyond  their  consent, 
from  the  plates  their  undoubted  property.  It  extended 
also,  I  conceive,  to  the  prevention  of  persons  unduly- 
obtaining  a  knowledge  of  the  subjects  of  the  plates,  from 
publishing  (at  least  by  printing  or  writing,  though  not  by 
copy  or  resemblance)  a  description  of  them,  whether  more 
or  less  limited  or  summary,  whether  in  the  form  of  a  cata- 
logue or  otherwise."  And  similarly  Lord  Cottenham:(6) 
**  It  being  admitted  that  the  defendant  could  not  publish  a 
copy — that  is  an  impression — of  the  etchings,  how  in  prin- 
ciple does  a  catalogue,  Ust,  or  description  differ  ?  A  copy 
or  impression  of  the  etching  would  only  be  a  means  of 
communicating  knowledge  and  information  of  the  original, 
and  does  not  a  list  and  description  do  the  same?  The 
means  are  different,  but  the  object  and  effect  are  similar ; 
for  in  both,  the  object  and  effect  is  to  make  known  to 
the  public    more  or  less  of    the   unpublished  work    and 

(a)  2  De  G.  &  S.  696 ;  13  Jur.  58. 
(6)  I  Mac.  &  G.  43;  18  L.  J.  126,  Ch.j  13  Jur.  112. 
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composition  of  the  author,  which  he  is  entitled  to  keep 
wholly  for  his  private  use  and  pleasure,  and  to  withhold 
altogether,  or  so  far  as  he  may  please,  from  the  knowledge 

of  others Upon   the   first   question,  therefore — that 

of  property — I  am  clearly  of  opinion  that  the  exclusive 
right  and  interest  of  the  plaintiff  in  the  composition  or 
work  in  question  being  established,  and  there  being  no 
right  or  interest  whatever  in  the  defendant,  the  plaintiff* 
is  entitled  to  the  injunction  of  this  court  to  protect  him 
against  the  invasion  of  such  right  and  interest  by  the 
defendant,  which  the  publication  of  any  catalogue  would 
undoubtedly  be." 

The  elaborate  judgments  in  this  important  case  have 
x!sir!!ngef^l^  established  the  following  points: — That  the  right  of  pro- 
per^of  the  author  or  composer  of  anyjvorks^  oiniterature, 
art,  or  science  "m  sucir~works,  so  long  as  tHey  remStti 
unpublished,  1s  so  complete  and  absolute  that  no  one  "else, 
without  his  permission,  may  publish  even  a  list  or  decep- 
tive catalogue  of  them ; '  that  tEe  circulation  amongst  a 
few  private  fnencTs  oT'Tmpressions  of  etchings  not  otherwise 
published  is  not  such  a  publication  of  them  as  disentitles 
the  owner  to  the  protection  of  the  aforesaid  right,  and 
that  this  right  is  but  part  of  the  general  common  law  right 
of  property. 

The  earliest  case  on  the  subject  of  copyright  before  publi- 
cation that  we  find  in  the  books  is  that  of  Webb  v.  Ilose,(a) 
in  wliich  Sir  Joseph  Jekyll,  M.E.,  in  1732,  granted  an 
injunction  to  restrain  the  clerk  of  a  deceased  conveyancer 
from  printing  unauthorised  the  conveyancing  drafts  of  his 
late  master.  The  bill  in  that  case  was  filed  by  the  son  and 
devisee  of  the  conveyancer.  In  Forrester  v.  Waller, (b)  in 
1 74 1,  an  injunction  was  granted  to  hinder  the  printing  of 
the  plaintiff's  notes  obtained  surreptitiously  without  his^ 
consent.  In  Manley  v.  Oiven,(c)  in  1755,  a  bill  was  filed 
by  some  printers  who  had  bought  from  the  Lord  Mayor  the 
copy  of  the  sessions  paper  of  trials,  to  enjoin  the  defendants 
from  printing  it.  The  Lord  Chancellor  considered  that  the 
right  to  print  purchased  from  the  Lord  Mayor  gave  the 
plaintiffs  the  property,  and  the  injunction  prayed  for  was 
granted,  (rf) 

In  Morris  v.  Kelly{e)  Lord  Eldon  granted  an  injunction 
to  restrain  the  performance  at  the  English  Opera  House  of 

(a)  Cited  4  Burr.  2330.  (6)  Ibid.  {c\  Cited  4  Burr.  2329. 

{d)  See  also  Buke  of  Queensherry  v.  Shebheare  (2  E*d.  329),  citod.  post ^ 
p.  46 ;  and  as  to  letters  Pope  y.  Curl,  2  Atk.  342. 
(e)  I  Jac.  &W-48I. 
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the  comedy  of  the  "Young  Quaker,"  of  which  the  plaintifiFs,  ^^^^' 
the  proprietors  of  the  Haymarket  Theatre,  had  purchased  Ckaptkeiv. 
the  copyright  in  the  inanuscript.(a)  This  was  in  1820, 
several  years  before  the  Act  of  3  &  4  Will.  4,  c.  15,  gave  to 
authors  of  plays  the  sole  right  of  representing  them,  and 
it  is  not  easy  to  see  on  what  ground  the  injunction  was 
granted. 

Of  innocent  productions  there  is  also  a  species  of  property  Letters, 
on  the  part  of  the  writer  in  the  private  letters  which 
one  person  sends  to  another  The  earliest  assertion  of 
this  doctrine  in  our  law  books  is  to  be  found  in  the  judg- 
ment of  Lord  Hardwicke  in  Fope  v.  Curl,(b)  in  which  case 
his  lordship  refused  to  dissolve  an  injunction  which  Pope 
had  obtained  to  restrain  the  defendant  from  publishing  a 
collection  of  letters  written  by  the  poet.  "  The  first  ques- 
tion," said  Lord  Hardwicke,  "  is  whether  letters  are  within 
the  grounds  and  intention  of  the  statute  made  in  the  8th 
year  of  Queen  Anne,  c.  19,  entitled,  'An  Act  for  the  En- 
couragement of  Learning,  by  vesting  the  Copies  of  Printed 
Books  in  the  Authors  or  Purchasers  of  such  Copies.'  I  think 
it  would  be  exceedingly  mischievous  to  make  a  distinction 
between  a  book  of  letters  which  comes  out  into  the  world, 
eitherby  permission  of  the  writer,  or  the  receiver  of  them, 

and  any  other  learned  work Another  objection   has 

been  made  by  the  defendant's  counsel,  that  where  a  man 
TOtes  a  letter  it  is  in  the  nature  of  a  gift  to  the  receiver." 
liut  1  am  of  opinion  that  it  is  only  a  special  property  in  the 
receiver ;  possibly  the  property  of  the  paper  may  belong  to 
him,  but  this  does  not  giye  a  licence  to  any  peisoja  whatsp;^ 
ever  to  pttbTisti  ibenTto  theworTj,  for  at  most  the  receive? 
Eas^only  a  joint  property  with  the  writer."  And  to  the  ob- 
jection insisted  on  by  the  defendant's  counsel  that  this  was  a 
sort  of  work  which  did  not  come  within  the  meaning  of  the 
Act  of  Parliament,  because  it  contained  only  letters  on 
familiar  subjects,  and  inquiries  after  the  health  of  friends, 
and  therefore  could  not  properly  be  called  a  learned  work, 
his  lordship  replied :  "  It  is  certain  that  no  works  have  done 
more  service  to  mankind  than  those  which  have  appeared  in 
this  shape,  upon  familiar  subjects,  and  which,  perhaps, 
were  never  intended  to  be  published,  and  it  is  this  makes 
them  so  valuable  ;  for  I  must  confess,  for  my  own  part,  that 
letters  which  are  very  elaborately  written,  and  originally 
intended  for  the  press,  are  generally  the  most  insignificant, 

(a)  See  the  prior  case  of  MaclcUn  y.  JUchardson  ( Amb.  694),  referred 
to  poW,  p.  44. 
(&)  2  Atk.  342. 
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pa»t  I.       and  very  little  worth  any  person's  reading/'(a)    The  injunc- 
chaptbbiv.    tion  was  continued  by  the  Lord  Chancellor  only  as  to  those 
letters  in  the  book  which  were  written  by  Pope,  and  not  as 
to  those  which  were  written  to  him. 

In  Thompson  v.  Stanhope(b)  (a  case  respecting  the  letters 
written  by  Lord  Chesterfield  to  his  son)  Lord  Apsley,  C,  took 
the  same  view  of  the  law  as  that  expressed  in  the  preceding 
case  by  Lord  Hardwicke.  In  the  later  case  of  Perdval  v, 
Phipps{c)  Sir  Thomas  Plumer,  V.C,  adhering  to  the  same 
doctrine,  observed:  ''An  injunction  restraining  the  publi- 
cation of  private  letters  must  stand  upon  this  foundation: 
that  letters,  whether  of  a  private  nature  or  upon  general 
subjects,  may  be  considered  as  the  subject  of  literary  pro- 
perty ;  and  it  is  difficult  to  conceive  in  the  abstract  that 

they  may  not  be  so The  question  then  arose,  whether 

letters  having  that  character  of  literary  composition,  the 
transmission  of  them  to  the  person  to  whom  they  were 
addressed  deprived  the  author  of  his  power  over  them  as 
his  composition,  so  far  as  to  authorise  a  publication  without 
his  consent;  and  it  has  been  decided  that  by  sending  a 
letter  the  writer  does  not  give  the  receiver  the  power  of 
publishing  it ;  that,  whether  he  is  to  be  considered  as  a  joint 
proprietor  or  not,  letters  have  the  character  of  literary  com- 
position stamped  upon  them,  so  that  they  are  within  the 
spirit  of  the  Act  of  Parliament  protecting  literary  property  ; 
and  a  violation  of  the  right  in  that  instance  is  attended 
with  the  same  consequences  as  in  the  case  of  an  unpub- 
lished manuscript  of  an  original  composition  of  any  other 
description." 

An  important  qualification  of  the  right  of  property  in 
private  letters  was  stated  by  the  Vice-Chancellor  in  the  case 
last  referred  to.  "  Though  the  form  of  familiar  letters  might 
not  prevent  their  approaching  the  character  of  a  literary 
work,  every  private  letter  upon  any  subject  to  any  person  is 
not  to  be  described  as  a  literary  work,  to  be  protected  upon 
the  principle  of  copyright.  The  ordinary  use  of  correspon- 
dence by  letters  is  to  carry  on  the  intercourse  of  life  between 
persons  at  a  distance  from  each  other,  in  the  prosecution  of 
commercial  or  other  business ;  which  it  would  be  very  extra- 
ordinary to  describe  as  a  literary  work  in  which  the  writers 
have  a  copyright." 

Lord  Eldon  followed  the  previous  decisions  in  Oee  v. 
JPritchard,(d)  though    expressing  his  doubts  relative  to  the 

(a)  2  Atk.  343.     See  Eyre  v.  Highee  (22  How.  Pr.  200). 

(6)  Amb.  737.  (c)  2  V.  &  B.  19. 

(d)  2  SwanB.  402.    See  Brandreth  v.  Lance  (8  Paige  s  Bep.  24). 
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jurisdiction  assumed  by  the  Court  of  Chancery  over  the  pub-       pam  i. 
lication  of  letters,(a)  and  hinting  his  determination  to  give    csAprn  iv. 
effect  to  those  doubts  should  the  question  ever  be  brought  on 
appeal  before  the  House  of  Lords.  An  injunction  was  granted 
to  the  plaintiff  in  this  case  to  restrain  the  publication  of 
private  letters  written  by  her  to  the  defendant. 

In  Gaddl  v.  Stewarty{b)  the  Scotch  Court  of  Session 
restrained  the  publication  of  certain  letters  written  by  the 
poet  Burns  to  Clarinda.  The  interdict  was  granted  after  the 
death  of  Bums  on  the  application  of  the  publishers  of  his 
works,  concurred  in  by  the  brother  of  the  poet  and  the 
curator  of  his  children.  The  report  of  the  case  says,  "  There 
was  little  difference  of  opinion  upon  the  bench.  The  ground 
upon  which  the  court  seemed  to  pronounce  .the  decision  was, 
that  the  communication  in  letters  is  always  made  under  the 
implied  confidence  that  they  shall  not  be  published  without 
the  consent  of  the  writer,  and  that  the  representatives  of 
Bums  had  a  sufficient  interest  for  the  vindication  of  his 
literary  character  to  restrain  this  publication." 

In  a  bill  filed  by  the  executor  and  residuary  legatee  of 
Lady  Tyrawly,  the  Irish  Court  of  Chancery  restrained  a 
connection  of  her  ladyship,  who  resided  in  her  house,  from 
publishing  after  her  de^^th  a  collection  of  letters  addressed  to 
her.(c) 

There  seems  to  be  no  distinction  with  reference  to  the 
writer's  title  to  restrain  the  publication  of  letters  written 
to  another,  between  merely  private  letters  not  intended 
as  literary  compositions,  and  those  which  are  written 
with  a  view  to  their  literary  character,  although  Sir  T. 
Plumer  in  Percival  v.  Phipps,  appears  to  consider  such  a 
distinction  material  Notwithstanding  the  doubts  expressed 
by  Lord  Eldon(cQ  as  to  the  existence  of  what  Lord  Hard- 
wicke(e)  called  a  '*  joint  property"  in  a  letter  in  the  writer 
and  receiver,   the   Court   of    Chancery  has  restrained   the 

(a)  "  My  predecessors,"  said  his  lordship,  "  did  not  inquire  whether 
the  intention  of  the  writer  was  or  was  not  directed  to  publication. 
The  difficulty  which  I  have  felt  in  all  these  cases  is  this :  if  I  had 
written  a  letter  on  the  subject  of  an  individual  for  whom  both  the 
person  to  whom  t  wrote  and  myself  had  a  common  regard,  and  the 
question  arose  for  the  first  time,  I  should  have  found  it  difficult  to 
satisfy  my  mind  that  there  is  a  property  in  the  letter ;  but  it  is  my 
dnty  to  submit  my  judgment  to  the  authority  of  those  who  have  gone 
before  me ;  and  it  will  not  be  easy  to  remove  the  weight  of  the  deci- 
sions of  Lord  Hardwicke  and  Lord  Apsley." 

(6)  13  Fac.  Dec.  375,  June  i,  1834. 

(c)  Earl  of  Qranard  v.  Dunkin  (i  Ball  &  B.  207). 

(d)  Gee  v.  Priiehard  (2  Swans.  402).       (e)  Pope  v.  Curl  (2  Atk.  342). 
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PiM^i.  publication  of  letters  on  the  sole  ground  of  the  property  (of 
Chaptbb  IV.  whatever  nature  it  be)  which  the  writer  has  in  the  letters 
written  by  him.  Whether  the  right  to  control  the  act  of 
publication  and  to  decide  whether  there  shall  be  any  publi- 
cation at  all  be  correctly  termed  a  right  of  property  or  no, 
it  is  on  the  ground  of  this  right  that  equity  interferes  to  aid 
the  writer  of  letters.  And,  if  so,  there  can  be  no  valid 
distinction  between  the  writer's  property  in  private  and 
familiar  letters,  and  those  of  a  more  elaborate  and  literary 
character.  Indeed  it  would  be  completely  impossible  to 
draw  a  line  of  distinction  between  the  two ;  and  were  the 
case  otherwise  it  is  difficult  to  resist  the  conclusion  that  "  if 
the  mere  sending  of  letters  to  third  persons  is  not  to  be 
deemed,  in  cases,  of  literary  composition,  a  total  abandon- 
ment of  the  right  of  property  therein  by  the  sender,  a  fortiori 
the  act  of  sending  them  cannot  be  presumed  to  be  an 
abandonment  thereof  in  cases  where  the  very  nature  of  the 
letters  imports,  as  matter  of  business  or  friendship,  or  advice, 
or  family  or  personal  confidence,  the  implied  or  necessary 
intention  and  duty  of  privacy  and  secrecy."  (a) 

The  decided  cases,  however,  have  placed  certain  restric- 
tions on  the  title  of  the  writer  of  private  letters  to  insist  on 
his  special  property  in  them,  and  to  hinder  their  publication 
by  others.  The  writer  may  by  his  own  acts  disentitle  him- 
self to  prevent  the  publication  of  his  letters  to  another 
person,  and  justify  that  other  person  in  giving  them  to  the 
world ; — e.g.,  a  false  accusation  brought  by  the  writer 
against  the  recipient  of  the  letters  which  may  be  disproved 
by  their  publication,  will  justify  such  publication,  and 
courts  of  equity  have  refused  to  aid  by  injunction  the 
writer  of  the  letters  in  such  a  case.  Sir  Thomas  Plumer, 
V.C.,  whose  dicta  in  favour  of  the  abstract  right  of  property 
in  private  letters  have  been  quoted  above,  refused  an  injunc- 
tion to  prevent  the  publication  of  the  letters  under  the  par- 
ticular circumstances  of  the  case  before  him,  (6)  which  are 
briefly  these.  The  defendant  Phipps  was  the  proprietor  of  a 
newspaper  called  Tlie  Nexvs,  in  which  were  published  from 
time  to  time  articles  and  paragraphs  on  a  subject  which  then 
engrossed  the  public  attention,  which  articles  and  paragraphs 
were  supplied  to  Phipps  by  a  Mr.  Mitford,  but  were  wTitten, 
as  Mitford  informed  Phipps,  by  Lady  Percival,  and  in  her 
handwriting.  A  piece  of  intelligence  in  one  of  these  pub- 
lished articles  being  found  to  be  false,  Phipps  applied  to 
Lady  Percival  on  the  subject,  who  denied  that  the  intelli- 


Limltations  of 
property  in 
letters. 


(a)  St.  Eq.  Jur.  947.    (5)  Percival  v.  Phi2^8  (2  V.  &  B.  19). 
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gence  had  ever  been  sent,  and  stated  that  the  papers  con-  pam  i. 
taining  it  were  forgeries.  Mitford  positively  asserted  the  CHARniv. 
•contrary,  and  to  enable  Phipps  to  justify  himself  to  the 
public  delivered  to  him  several  letters  written  by  Lady 
Percival  to  IVIitford  upon  similar  subjects,  materially  tending 
to  show  that  the  false  intelligence  published  in  ITie  News 
had  come  from  Lady  Percival  through  Mitford.  Phipps 
published  in  The  News  one  of  the  letters  given  to  him  by 
Mitford,  and  announced  an  intention  of  publishing  the  others. 
A  bill  was  filed  on  the  part  of  Lady  Percival  to  restrain  the 
publication  of  those  letters  written  by  her  to  Mitford,  as 
being  of  a  private  nature,  and  having  been  sent  to  him  in 
<x)nfidence  that  he  would  not  part  with  them  or  communicate 
their  contents  to  any  other  person.  The  answer  denied  that 
the  letters  had  been  sent  in  any  such  confidence.  It  was 
urged  on  behalf  of  Phipps  that  a  gross  imputation  had  been 
-cast  upon  him,  and  that  though  he  might  derive  a  profit  from 
publishing  the  letters  in  his  own  paper,  his  object  was  not 
profit,  but  the  vindication  of  his  character  from  the  imputa- 
tion thrown  upon  it,  and  to  effect  that  object  he  was  entitled 
to  use  the  letters.  And  the  Vice-Chancellor  held  that  he 
was  entitled  to  make  this  use  of  the  letters.  "Whatever 
degree  of  confidence,"  he  said, (a)  "or  reservation  of  property 
may  be  implied  from  the  transmission  of  a  private  letter,  it 
would  be  too  much  to  hold  that  the  individual  who  receives  I 
it  can  in  no  casg^nsgllTof  the_purpoae"  oE^prptectingTiiiiisolf 
from  an  unfounded  Imputation ;  stating  that  to  be  the  sole 
and  bona  fide  object  ofthe  piiBIication ;  and  upon  the  answer 
in  this  case  it  must  be  taken  that  the  defendant  has  no 
purpose  of  gain,  or  to  deprive  another  of  the  benefit  derived 
from  a  literary  composition ;  but  that  his  only  object  is  by 
proving  agency  to  answer  the  imputation  cast  upon  him.'' 

The  distinction,  to  which  Sir  T.  Plumer  seems  to  attach 
importance,  between  the  publication  of  private  letters  with- 
out the  writer's  consent, /a/*  the  purpose  of  profit  or  gain,  and 
publication  for  a  different  purpose  is  treated  by  Lord  Eldon,  in 
Gee  V.  PrUchard,{h)  as  of  no  moment.  His  lordship  con- 
sidered the  previous  cases  to  have  decided  that,  idtra  the 
purposes  for  which  the  letter  was  sent,  the  property  was  in  the 
sender.  If  "  that  is  the  principle,"  he  observes,  "  it  is  imma- 
terial whether  the  publication  is  for  the  purpose  of  profit  or  not. 
If  for  profit,  the  party  is  then  selling,  if  not  for  profit,  he  is 
giving  that  a  portion  of  which  belongs  to  the  writer."  In 
the  case  before  him,  an  attempt  was  made  on  the  part  of  the 

(a)  2  V.  &  B.  25.  (5)  See  2  Swans.,  415. 
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Paw  I       defendant  to   avail  himself  of  the  decision  in  FercivcU  v, 
CHimiiiv.   Fhipps;    but    Lord    Eldon    distinguished    the  cases,  and 
'  granted  the  injunction  asked  for  by  the  plaintiff.    The  de- 

fendant in  the  case  before  Lord  Eldon  was  the  illegitimate 
son  of  the  plaintiff's  deceased  husband,  and  had  received 
many  letters  from  the  plaintiff  during  her  husband's  lifetime. 
After  her  husband's  death,  the  plaintiff  ceased  to  be  on  terms 
of  friendship  with  the  defendant,  and  denied  the  truth  of 
statements  made  by  him  as  to  the  expectations  which  he  had 
been  led  to  entertain  from  the  plaintiff  and  her  husband.  The 
defendant  returned  to  the  plaintiff  the  original  letters  which 
she  had  written  to  him,  but  took  copies  of  the  letters  before 
returning  them,  without  the  plaintiff's  knowledge,  and  adver- 
tised his  intention  to  publish  the  letters,  but,  as  he  stated  in 
his  answer,  for  private  circulation  only.  This  he  did,  as  he 
alleged,  in  order  to  clear  his  character  from  the  charge  of 
want  of  veracity  which  the  plaintiff  had  brought  against  it. 
In  this  case  the  defendant,  by  returning  the  originals,  had 
abandoned  whatever  property  he  had — for  if  he  had  any  right 
of  property  it  was  in  the  originals,(a)  and  Lord  Eldon 
restrained  the  threatened  publication.  In  giving  judgment 
he  observed,  "  I  do  not  say  there  may  not  be  a  case,  such  as 
the  Vice-Chancellor  (Sir  T.  Plumer)  thought  the  case  before 
him,  where  the  acts  of  the  parties  supply  reasons  for  not 
interfering ;  but  that  differs  most  materially  from  this  case. 
In  April  last,  the  defendant  having  so  much  of  property  in 
these  letters  as  belongs  to  the  receiver,  and  of  interest  in 
them  as  possessor,  thinks  proper  to  return  them  to  the  per- 
son who  has  in  them,  as  Lord  Hardwicke  says,  a  joint  pro- 
perty, keeping  copies  of  them  without  apprising  her,  and 
assigning  such  a  reason  as  he  assigns  for  the  return  [his 
'  being  unworthy  of  the  sentiments  and  expressions  of 
kindness  contained  in  them '],  Xow  I  say,  that  if,  in  the 
case  before  the  Vice-Chancellor,  Lady  Percival  had  given  to 
Phipps  a  right  to  publish  her  letters,  this  case  is  the  converse 
of  that;  and  that  the  defendant,  if  he  previously  had  it,, 
has  renounced  the  right  of  publication.^' 

Lord  Eldon  was  careful  to  rest  his  decision  in  this  case  on 
the  ground  of  the  plaintiff's  property  in  the  letters  (as  deter- 
mined bj  previous  cases)  and  not  on  any  considerations  as 
to  wounded  feelings.  When  reference  was  made  to  such 
considerations  by  the  defendant's  counsel,  his  lordship  inter- 
posed :  "  I  will  relieve  you  from  that  argument.  The 
question  will  be,  whether  the  bill  has  stated  facts  of  which 

(a)  2  Swans..  418. 
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the  court  can  take  notice,  as  a  case  of  dvU  property,  which       pj^"  i« 
it  is  bound  to  protect    The  injunction  cannot  be  maintained    chxpto  iv. 
on  any  principle  of  this  sort,  that  if  a  letter  has  been  written 
in  the  way  of  friendship,  either  the  continuance  or  the  discon- 
tinuance of  that  friendship  affords  a  reason  for  the  inter- 
ference of  the  court"(a) 

The  Scotch  Court  of  Session  held  that  the  proprietors  of  a 
newspaper  to  which  a  person  wrote  a  letter  with  a  request 
that  it  might  be  inserted  in  reply  to  a  previous  article,  did  not 
acquire  the  property  in  the  letters,  and  were  not  entitled  to 
publish  it  after  the  writer  had  expressed  his  wish  to  withdraw 
it.(6) 

If  the  agent  or  servant  of  a  company  write  a  letter, 
apparently  on  behalf  of  the  company,  to  a  shareholder,  it  is 
the  property  of  the  company,  and  the  agent  or  servant 
cannot  prevent  the  company  from  publishing  the  letter,  (c) 

Where  the  solicitor  of  an  insurance  company  established 
in  London,  wrote  a  letter  not  marked  "  private"  or  "confi- 
dential," to  one  of  the  shareholders  in  the  country,  by  which 
he  appeared  to  negotiate  a  new  arrangement  as  to  certain 
shares  allotted  to  the  country  shareholder,  he  was  held  not 
entitled  to  restrain  the  publication  of  this  letter  in  a 
pamphlet,  published  after  the  winding  up  of  the  company  by 
its  late  manager,  to  whom  a  copy  of  it  had  been  sent  by  the 
shareholder  the  day  after  he  received  it.(d)  "  If  the  solicitor 
of  an  insurance  company  established  in  London,"  said  the 
Master  of  the  EoUs  in  this  case,  '*  by  the  direction  of  the 
directors,  wrote  a  letter  to  one  of  the  shareholders  in  the 
country,  it  is  clear  that  such  letter  is  not  the  property  of 
the  solicitor,  and  that  he  cannot  say  that  the  company  have 
not  a  right  to  publish  it.  Take  it  a  step  further,  and 
assume  that  the  solicitor  wrote  a  letter,  but  not  by  the  direc- 
tion or  on  behalf  of  the  directors,  though  it  had  all  the 
appearance  of  being  written  on  their  behalf,  and  by  their 
direction.  Thus,  if  it  were  written  to  a  person  who  pro- 
posed to  take  shares  in  the  company,  and  it  related  to  the 
affairs  of  the  company,  and  contained  authoritative  informa- 
tion on  behalf  of  the  company,  in  answer  to  an  application 
for  shares,  and  the  person  who  receives  it  treats  it  as  such, 
and  sends  back  to  the  company  objecting  to  its  contents,  shall 
the  solicitor  be  allowed  to  complain  of  its  publication,  and 

(a)  5  T.  B.  245 ;  see  also  the  American  cases  Wetmore  v.  ScoviHa 
(3  Ed.  527,  Ch.) ;  and  Woolsey  v.  JvM  (4  Duer,  382). 

{!))  Hams  V.  MULer  Sf  Fairly,  17  Scotch  Sess.  Cas.  2nd  Ser.  11 66. 

(c)  Per  Lord  Bomilly,  M.B.,  Howard  v.  Qann  (32  Beav.  465). 

(d)  Ibid. 


.  38  LAW  OF   COPYEIGHT. 

pam^i,  to  insist  that  it  is  a  private  letter,  though  it  appears  to  be 
CKAmB  IV.  written  on  behalf  of  the  directors  ?  The  answer  is,  if  that 
be  so,  it  ought  not  to  have  been  written.  It  has  all  the 
appearance  of  having  been  written  by  the  plaintiff  on  their 
behalf,  and  Jamieson  [the  shareholder  to  whom  it  was 
addressed]  so  treats  it,  for  he  writes  to  the  manager  in  answer 
to  it.  Can  the  plaintiff  be  allowed  to  say  that  the  company 
have  no  right  to  publish  it  ?  and  if  they  have,  is  not  the  de- 
fendant  entitled,  as  regards  the  plaintiff,  to  bring  it  forward  ? 
It  is  obvious  that  this  was  not  a  private  letter,  and  was  not 
intended  to  be  a  private  letter/' 

Summary  of  the       An  excellent  Summary  of  the  whole  law  on  this  subject  is. 

law  as  to  letters,  contained  in  the  judgment  of  the  American  judge  Story,  in 
the  case  of  Folsom  v.  Marsh(a),  "  The  author  of  any  letter 
or  letters,  and  his  representatives,  whether  they  are  literary 
compositions  or  familiar  letters  or  letters  of  business,  possess 
the  sole  and  exclusive  copyright  therein ;  and  no  person,  nei- 
ther those  to  whom  they  are  addressed,  nor  other  persons,  have 
any  right  or  authority  to  publish  the  same  upon  thpir  own 
account,  or  for  their  own  benefit.  But,  consistently  with 
this  right,  the  persons  to  whom  theY_are  addressed  may 
have,  nay,  must  bjr  impUcation  possess,  the  right  fccTpublish. 
any  letter  or  letters  addressed  to  them,  upqn^uch  occasions 
as  require  or  justify  the  publication  or  public  ifse  ofThem^; 
Put  this  right  IS  strictly  linjiteii  to  such . pccasions^(5)  Thus^ 
a  person  may  justifiably  use  and  publish  in  a  suit  at  law 
or  in  equity  such  letter  or  letters  as  are  necessary  and 
proper  to  establish  his  right  to  maintain  the  suit,  or  defend 
the  same.  So,  if  he  be  aspersed  or  misrepresented  by 
the  writer,  or  accused  of  improper  conduct  in  a  pubL'c 
manner,  he  may  publish  such  parts  of  such  letter  or  letters, 
but  no  more,  as^  may  be  necessary  to  vindicate  his  cha- 
racter and  reputation,  or  free  him  from  unjust  obloquy 
"arid"  reproach. '  If  he  attempt  to  publish  such  letter  or 
letters  on  other  occasions,  not  justifiable,  a  court  of  equity 
will  prevent  the  publication  by  an  injunction,  as  a  breach  of 
private  confidence  or  contract,  or  of  the  rights  of  the  author,, 
and  d  fortiori  if  he  attempt  to  publish  them  for  profit ;  for 
then  it  is  not  a  mere  breach  of  confidence  or  contract,  but  it 
is  a  violation  of  the  exclusive  copyright  of  the  writer.  In 
short,  the  person  to  whom  the  letters  are  addressed  has  but  a 
limitecT  fight  or  special  property  (if  I  may  so  call  ilj  in'  such 
Ielters,"as  a  trustee  OT  "bailee  for  particular  purposesT^either 
oTmformation  or  protection,  or  of  support  of  his  own  rights* 

(a)  2  Story's  Eep.  iii. 
(b)  See  2  Swans.  415,  419,  and  PaMn  v.  Gathercole  (i  CoU.  565). 
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and  character.  The  general  property,  and  the  general  rights  p^»»  ^* 
incident  to  property,  belong  to  the  writer,  whether  the  Chapth»iv. 
letters  are  literary  compositions,  or  familiar  letters,  or  details 
of  facts,  or  letters  of  business.  The  general  property  in 
the  manuscripts  remains  in  the  writer  and  his  representatives 
as  well  as  the  general  copyright.  A  fortiori^  third  persons 
standing  in  no  privity  with  either  party  are  not  entitled  to 
publish  them,  to  subserve  their  own  private  purposes  of  in- 
terest, or  curiosity,  or  passion." 

The  right  of  an  oral  lecturer,  before  the  Stat.  5  &  6  Will.  4,  Lectures. 
c.  65,  to  restrain  the  publication  for  profit  of  lectures  deli- 
vered by  him  stood  on  a  somewhat  peculiar  footing.  In 
the  year  1824,  Mr.  Abernethy,  the  distinguished  surgeon, 
delivered  a  series  of  lectures  on  the  principles  and  practice 
of  surgery  to  the  medical  students  of  St.  Bartholomew's 
Hospital.  The  Laivcd  newspaper  proceeded  to  publish  these 
lectures  ;  and,  besides  publishing  some,  it  contained  an 
announcement  that  the  remaining  lectures  would  also  be 
published  as  they  were  delivered.  A  bill  was  filed  by  Mr. 
Abernethy  against  the  proprietors  of  the  Lancet  to  restrain 
the  publication. (a)  It  was  contended  on  behalf  of  the 
defendants  that  no  man  could  have  any  right  of  property  in 
ideas  and  language  not  reduced  into  writing ;  and  it  was 
acknowledged  by  Mr.  Abernethy,  that  although  a  good  deal 
of  the  materials  for  his  lectures  had  been  reduced  by  him 
to  writing,  yet  at  the  time  of  delivering  the  lectures  he  did 
not  read  or  refer  to  any  writing  before  him,  but  that  he 
delivered  them  orally.  As  the  written  notes  were  not  pro- 
duced, the  Lord  Chancellor  (Eldon),  when  the  case  first  came 
before  him,  refused  to  grant  an  injunction  grounded  on  an 
infringement  of  the  plaintift*s  copyright,  because  no  case 
had  determined  that  there  was  such  copyright  in  unpub- 
lished productions  not  reduced  into  writing.  The  case  was 
postponed  to  enable  Mr.  Abernethy  to  produce  his  manu- 
scripts if  he  wished  to  do  so.  The  manuscripts  were  not 
produced,  and  Lord  Eldon,  treating  the  lectures  as  orally 
delivered,  refused  to  grant  an  injunction  on  the  ground  of  a 
right  of  property  in  sentiments  and  language  not  deposited 
on  paper ;  though  he  did  grant  the  injunction  on  another 
ground,  namely,  the  existence  of  an  implied  contract 
between  the  lecturer  and  his  hearers  that  the  latter  would 
make  use  of  the  lectures  only  for  their  own  information,  and 
not  publish  for  profit  that  which  they  had  not  the  right  of 
selling.    The  Lord  Chancellor  is  reported  to  have  stated 

(a)  Abernethy  v.  Hutehinson  (i  H.  A  T.  39 ;  3  L.  J.  209,  Ch). 
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Paw  I.  that  where  the  lecture  was  orally  delivered,  it  was  difl&cult 
chiptbb  iy.  to  say  that  an  injunction  could  be  granted  upon  the  same 
principle  upon  which  literary  composition  was  protected; 
because  the  court  must  be  satisfied  that  the  publication 
complained  of  was  an  invasion  of  the  written  work,  and 
this  could  only  be  done  by  comparing  the  composition 
with  the  piracy.  But  it  did  not  follow  that  because  the 
information  communicated  by  the  lecturer  was  not  com- 
mitted to  writing  but  orally  delivered,  it  was  therefore 
within  the  power  of  the  person  who  heard  it  to  publish  it. 
On  the  contrary,  he  was  clearly  of  opinion  that  whatever 
else  might  be  done  with  it,  the  lecture  could  not  be  pub- 
lished for  profit.  He  had  no  doubt  whatever  that  an  action 
would  lie  against  a  pupil  who  published  these  lectures ;  and 
whether  an  action  would  or  would  not  lie  against  a  third 
person  obtaining  the  lectures  from  a  pupil,  an  injunction 
undoubtedly  might  be  granted ;  because  if  there  had  been 
a  breach  of  contract  on  the  part  of  the  pupil  who  heard 
the  lectures,  and  if  the  pupil  could  not  publish  for  profit, 
to  do  so  would  be  regarded  by  the  court  as  a  fraud  in  a 
third  party.(a) 
i  A  6  Will.  4,  A  distinct  property  in  lectures  delivered  fafter  notice  given^ 

sec.  5)  13  now  givetii  t5''X!ie  lecturer  by  5  fe'^Wifi.  4,  c.  65. 
After  stating  that  "printers,  publishers,  and  "otEer  persons 
have  frequently  taken  the  liberty  of  printing  and  publishing 
lectures  delivered  upon  divers  subjects  without  the  con- 
sent of  tlie  authors  of  such  lectures,  sect,  i  enacts,  "  that 
from  and  after  the  first  day  of  September,  one  thousand 
eight  hundred  and  thirty-five,  the  author  of  any  lecture 
or  lectures,  or  the  person  to  whom  he  hath  sold  or 
otherwise  conveyed  the  copy(5)  thereof,  in  order  to  deliver 
the  same  in  any  school,  seminary,  institution,  or  other 
place,  or  for  any  other  purpose,  shall  have  the  sole 
right  and  liberty  of  printing  and  publishing  such  lecture  or 
lectures ;  and  that  if  any  person  shall,  by  taking  down  the 
same  in  shorthand  or  otherwise  in  writing,  or  in  any  other 
way,  obtain  or  make  a  copy  of  such  lecture  or  lectures,  and 
shall  print  or  lithograph  or  otherwise  copy  and  publish  the 

(a)  3  L.J.  219,  Ch, 

{b)  **I  use  the  word  *copy,'"  said  Lord  Mansfield,  in  Miliar  v. 
Taylor  (4  Burr.  2396),  "  in  the  technical  sense  in  which  that  name  or 
term  has  been  used  for  ages,  to  signify  an  incorporeal  right  to  the 
sole  printing  and  publishing  of  somewhat  intellectual  communicated 
by  letters."  "  The  copy  of  a  book,'*  said  Aston,  J.,  in  the  same  case 
(Ibid,  2346),  "  seems  to  nave  been  not  familiarly  only,  but  legally  used 
as  a  technical  expression  of  the  author's  sole  right  of  printing  and 
pviblishing  that  work."    See  also  per  Willes,  J.  {Ibid,  231 1). 
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samCj  or  cause  the  same  to  be  printed,  lithographed,  or  ^^xrh 
otherwise  copied  and  published,  without  leave  of  the  author  cuAmn  iv. 
thereof,  or  of  the  person  to  whom  the  author  thereof  hath 
sold  or  otherwise  conveyed  the  same,  and  every  person  who, 
knowing  the  same  to  have  been  printed  or  copied  and  pub- 
lished without  such  consent,  shall  sell,  publish,  or  expose  to 
sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  lecture  or  lectures,  shall  forfeit  such  printed  or  other- 
wise copied  lecture  or  lectures,  or  parts  thereof,  together 
with  one  penny  for  every  sheet  thereof  which  shall  be  found 
in  his  custody,  either  printed,  lithographed,  or  copied,  or 
printing,  lithographing,  or  copying,  published  or  exposed 
to  sale,  contrary  to  the  true  intent  and  meaning  of  this  Act, 
the  one  moiety  thereof  to  His  Majesty,  his  heirs  or  succes- 
sors, and  the  other  moiety  thereof  to  any  person  who  shall 
sue  for  the  same,  to  be  recovered  in  any  of  His  Majesty's 
Courts  of  Record  in  Westminster,  by  action  of  debt." 

Sect.  2  enacts,  "  that  any  printer  or  publisher  of  any  news- 
paper who  shall,  without  such  leave  as  aforesaid,  print  and 
publish  in  such  newspaper  any  lecture  or  lectures,  shall  be 
deemed  and  taken  to  be  a  person  printing  and  publishing 
without  leave  within  the  provisions  of  this  Act,  and  liable 
to  the  aforesaid  forfeitures  and  penalties  in  respect  of  such 
printing  and  publishing." 

And  sect.  3  provides,  "  that  no  person  allowed  for  certain 
fee  and  reward,  or  otherwise  to  attend  and  be  present  at 
any  lecture  delivered  in  any  place,  shall  be  deemed  and  taken 
to  be  licensed  or  to  have  leave  to  print,  copy,  and  publish 
such  lectures  only  because  of  having  leave  to  attend  such 
lecture  or  lectures." 

Sect.  4  makes  an  exception  in  the  case  of  lectures  published  Eioeptionsto 
with  leave  of  the  authors  or  their  assignees,  and  of  which  iSi£!2j)*^^ 
the  statutory  term  of  copyright  had  expired,  and  also  in  the 
case  of  lectures  published  before  the  passing  of  the  Act  (9th 
September,  1835). 

Sect.  5  makes  some  further  exceptions.  It  enacts  "  that  no- 
thing in  the  Act  shall  extend  to  any  lecture  or  lectures,  or  the 
printing,  copying,  or  publishing  any  lecture  or  lectures,  or  /J. 

parts  thereof,  of  the  delivering  of  which_^notice  in  writing^  />  .^  ^  ..  <  f^  / 
shall  not  have  beenTgiven  tio'"ffie  justices  livmg  mthin  five  ^  ,?^^t^*4'^  A*i 
miles  trom  the  place  where  such  lecture  or  lectures  shall  be  ^^    v 

delivered  two  days  at  the  least  before  delivering  'the  same, 
or  to  any  lecture  or  lectures  delivered  in  any  university 
or  public  school  or  college,  or  on  any  public  foundation, 
or  by  any  individual  in  virtue  of  or  according  to  any  gift, 
^endowment,    or    foundation,    and    that    the*   law    relating 
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thereto  shall  remain  the  same  as  if  this  Act  had  not  been 
passed." 

It  matters  not  how  the  unpublished  work  of  any  one  wha 
does  not  intend  to  publish  it  may  Jiave  come  into  the  hands 
of  another  person  than  the  author,  that  other  person  cannot 
publish  it  without  the  author's  consent.  "  If  any  person 
takes  it  to  the  press  without  his  consent,  he  is  certainly  a 
trespasser,  though  he  came  by  it  by  legal  means,  as  by  a 
loan  or  by  devolution ;  for  he  transgresses  the  bounds  of  his 
trust,  and  therefore  is  a  trespasser."(a)  And  the  law  is  the 
same  whether  the  case  be  mechanical  or  literary;  whether  it 
be  an  epic  poem  or  an  orrery.  The  inventor  of  the  one  as 
well  as  the  author  of  the  other  has  a  right  to  determine 
"  whether  the  world  shall  see  it  or  not  "(b) 

It  being  essential  to  the  right  of  which  we  now  treat  that 
no  previous  publication  should  have  taken  place,  it  becomes- 
important  to  determine  what  constitutes  a  previous  publica- 
tion in  the  eye  of  the  law. 

Jhe  publication  of  a  work  in  a  foreign  country  disentitles 
the  author  to  a  copyright  in  it  here.  This,  before  the  Legis-> 
Tature  interfered  in  the  matter,  ha3  been  judicially  deter- 
mmeJ  in  several  ceises,  Tn  Clcmenti  v,  Walker{c)  it  was 
decided  that  if  an  author  first  published  abroad,  and  then 
instead  of  using  due  diligence  to  publish  here,  forebore  to 
publish  until  some  other  person  had  honestly  published 
here,  the  author  could  not  insist  upon  his  privilege,  and  at 
a  distance  of  time  stop  a  publication  which  in  the  interim 
had  taken  place  here,  or  treat  the  continuance  of  that  publi- 
cation as  a  piracy.  "  Whether  the  act  of  printing  and  pub- 
lishing abroad,"  said  the  learned  judge  who  delivered  the 
judgment  of  the  court  in  that  case,  "  makes  the  work  at 
once  publici  juris,  it  is  not  necessary  now  to  decide ;  but 
we  have  no  doubt  that  it  becomes  publici  juris  if  the  author 
does  not  take  prompt  measures  to  publish  here."(c?)  And 
in  Ouiclmrd  v.  Mori,{e)  an  injunction  was  refused  on  the 
ground  that  there  had  been  a  publication  abroad  before  there 
was  any  publication  in  this  country. 

But  where    there   was    a    contemporaneous   publication 
hereand abroad?  abroad  and  in  this  country  it  was  held  that  the  copyright 
of  the    author    here  was    not   infringed    by    the    foreign 
publication.(/) 

(a)  Per  Yates,  J.,  in  Taylor  v.  Millar  (4  Burr.  2379). 
(h)  Ihid,,  p.  2386.       (c)  dementi  v.  Walker  (2  Bam.  &  Cress.  861). 
*       {d)  See  Page  v.  Tovmsend  (5  Sim.  395)  as  to  publication  abroad  of 
prints  engraved. 

(e)  9  L.  J.  (183 1 )  227,  Ch. ;  see  also  Hedderwich  v.  Qriffin  (3  Sess. 
Gas.,  2nd  Ser.,  383). 

(/)  By  Erie,  J.,  Cocks  v.  Purday  (2  Car.  &  K.  269,  Nisi  Prius). 
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The  langui^e  of  Bayley,  J.,  in  Clementi  v.  Walker,  waa  in       ^'"  ^- 
favour  of  the  author's  title  to  copyright,  provided  lie  print    cbi?™»iv. 
and  publish  here  "  promptly"  and  with  due  "  diligence"  after 
the  publication  abroad.{a)     But  sect.   19  of  7  Vict.  c.  i2,7Virt.'i-i'.»''9- 
now  enacts  that  "  neither  the  author  of  any  book,  nor  the 
author  or  composer  of  any  dramatic  piece  or  musical  com- 
position, nor  the  inventor,  designer,  or  engraver  of  any  print, 
nor  the  maker  of  any  article  of  sculpture,  or     * 

work  of  art  as  aforesaid,  which  shall,  after  the  ? 

Act,  be  first  published  out  of  Her  Maiesty's  d 
liave~any  copyright  therein  respectively, , or 
rl||ht  to  the  public  representation  or  perfon 
StbfiQV'ise  than  such^f  _^aiiy)  as  he  may  beco 
under  this  Act,"  ,         * 

f n  the  case  of  dramatic  representation,  first  representation 
abroad  is  a  first  publication  abroad  within  the  meaning  of 
this  section.  (^) 

Of  course  a  publication  at  home  equally  disentitles  the  PowiMUon  at 
author  to  any  property  in  his  work  other  than  that  copyright  '"""*' 
after  publication,  which  is  secured  to  him  by  statute,  and  of 
which  we  shall  afterwards  treat  at  length. 

An  author  may  lend  or  let  his  manuscript  to  others,  oi;  may  Prinam.  *-.,  fer 
print  for  private  circulation  only,  mthout  foregoing  the  right  iSn''*  °''™'*' 
which  henas  in  tlie  work  before  puBlicalion?^^         -    -  -  - 
^^~Thniigh  the  public  exhibition  of  a  picture  at  the  Royal  J^tuc  oihi-     ■ 
Academy  and  in  picture  galleries  is,  in  one  sense,  a  publica-  pictM°  ' 
tion  of  it,  yet  it  is  a  publication  which  may  be  restricted  by  tmet^  -^a^  C^^ 
the  rules  of  the  place  of  exhibition,  by  which  the  managers  *  il'tU.^  JjtJimj 
may  preclude  any  use  being  made  of  their  rooms  for  the  pur- //"•'^^^f*^ 
pose  of  copying;  and  an  exhibition  under  such  circumstances  /** 

would  not  disentitle  the  proprietor  to  an  injunction  to  restrain 
the  piracy  of  the  picture.((?) 

The  publication  of  an  engraving  of  a  picture  in  a  magazine,  Pobiie«uon<  by 
with  an  articre'3escrrbing  the  picture,  is  not  a  publication  of  ™*"  '"'*' 
tte  picture  iEseir(?J 

TJor  would  the  distribution  by  a  sculptor  amongst  his 
friends  of  copies  of  a-  plaster  cast  taken  from  the  bust  of 
a  statue  be  a  publication  of  the  statue  itself.{/)  The 
exhibition  of  the  picture  itself  for  the  purpose  of  obtaining 
subscribers  to  an  engraving  of  it  is  not  a  publication  of  the 

(a)  2  Bum.  &.  Creea.  870. 

(i)  BouwMiMtt  V.  DeiarteU  (I.  H.  A  M-  597  ;  9  L,  T.  N.  S.  709;  33 
L.  J.  38,  Ch.),  and  BoucvMiuii  v.  Ckatlerton,  L.  R.  5  0.  D.  267. 

{e]  See  the  opinion  of  Erie,  J.,  in  Jeffreys  v.  Boosey  (4  H.  L.  867), 
and  BarlUu  t.  Crittenden  (s  M'Clean,  37). 

(it  Turner  t.  RoUnam  (10  Ir.  Ch.  R(^.  121,  516).  (e)  Ibid. 

if)  lolr.  Ch.ilep.  134- 
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Fabliootion  of 
ainidgment. 

Performance 
of  ft  play. 


P^i-      picture.(a)     Nor,  as  already  stated,  is  the  private  circulation 
chaptbkiv.   among  friends  of  lithographic  impressions  of   drawings   a 
■""        publication  of  the  drawings  themselves.  (J) 

It  is  by  publication  of  the  thing  itself  that  the  common 
law  right  is  lost,  and  not  by  the  pijjjlication  of  something 
else  that  resembles  it ;  so  that  the  author  of  a  literary  work 
does  not  lose  his  common  law  right  of  property  in  it  before 
its  publication  by  previously  publishing  an  abridgment  of 
it.(c) 

The  public  performance  of  a  play  by  the  author's  per- 
mission is  not  such  a  publication  of  it  by  him  as  disentitles 
him  to  restrain  the  unauthorised  printing  or  publishing  of 
it  by  any  other  person.  This  was  decided  in  Macklin  v. 
Richardson,{d)  The  plaintiff*  in  that  case  was  the  author  of 
the  farce  called  "  Love  a  la  Mode,"  which  was  performed,  by 
his  special  permission,  at  the  different  theatres  several  times 
in  1760,  and  the  following  years,  but  never  printed  or  pub- 
lished by  him  ;  and  it  appeared  that  when  the  play  was  over 
the  plaintiff"  used  to  take  the  copy  away  from  the  prompter. 
The  defendants  employed  a  shorthand-writer  to  go  to  the 
playhouse  and  take  down  the  words  of  the  farce  from  the 
mouths  of  the  actors.  These  notes  having  been  corrected 
by  one  of  the  defendants  from  his  own  memory,  the  first  act 
of  the  farce  was  published  by  them  in  a  magazine  called 
the  Court  Miscellany ^  of  which  they  were  the  proprietors, 
and  notice  was  given  that  the  second  act  would  be  published 
in  the  next  month's  Miscellany.  The  plaintiff"  filed  a  bill 
to  restrain  this  publication ;  and  the  Lord  Commissioner 
(Smythe)  granted  an  injunction.  He  said,  "  It  has  been 
argued  to  be  a  publication  by  being  acted,  and  therefore  the 
printing  is  no  injury  to  the  plaintiff;  but  that  is  a  mistake, 
for  besides  the  advantage  from  the  performance,  the  author 
has  another  means  of  profit  from  the  printing  and  publish- 
ing ;  and  there  is  as  much  reason  that  he  should  be  protected 
in  that  right  as  any  other  author." 

The  acting  of  a  piece  is  in  no  case  a  publication  of  it, 
considered  as  a  book.  In  Coleman  v.  Wathen{e)  the 
defendant  acted  on  the  stetge  a  piece  of  which  the  plaintiff 
had  purchased  the  copyright,  and  it  was  sought  to  make 
the  defendant  liable  for  the  penalty  under  the  statute  8 
Anne,  c.  19,  as  for  an  unauthorised  publication  of  the  piece. 
Buller,  J.,  said,  "  reporting  anything  from  memory  can  never 


(a)  lolr.  Gh.  Eep.  134. 

(6)  Prince  Albert  v.  Strange,  ante,  p.  26,  aeq, 

(c)  Ibid,  133.  (d)  AmbL  694.  (e)  5  T.  B.  245. 
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be  a  publication  within  the  statute.      Some    instances    of      p^wt. 
strength  of  memory  are  very  surprising ;  but  the  mere  act  of    chawkb  iv. 
repeating  such  a  performance  cannot  be  left  as  evidence  to 
the  jury  that  the  defendant  had  pirated  the  work  itself ."(<*) 

In  connection  with  the  author's  property  in  unpublished  what  conduct 
works  an  important  question  arises  as  to  what  conduct  on  aathoSw  pSb- 
his  part  may  be  deemed  to  have  authorised  their  publication,  lication. 

In  the  case  of  letters  written  and  sent  to  another  person 
we  have  already  seen  that  the  writer  does  not  lose  his  right 
to  prevent  their  publication.(6)  We  have  seen  also  that  a 
licence  to  act  an  unpublished  play  is  not  a  licence  to  print 
or  publish  the  play .(c)  Nor  does  the  mere  gift  of  copies  of 
the  author's  work  to  a  few  friends  amount  to  an  abandon- 
ment of  his  copyright  before  publication  in  the  work.((£) 

Where  the  author  of  a  musical  composition  had  sold 
several  thousand  copies  of  it  in  manuscript,  a  year  before  it 
was  printed,  it  was  held  that  he  had  not  thereby  lost  the 
copyright.(e)  Abbot,  C.J.,  in  that  case,  was  of  opinion 
that  it  was  not  the  intention  of  the  Legislature,  in  confer- 
ring a  copyright  upon  authors,  to  impose  on  them  as  a 
condition  precedent,  that  they  should  not  sell  their  com-  • 
positions  in  manuscript  before  they  were  printed. 

Nor  does  the  mere  parting^ with  the  possession  of  a  manu-  \ 
script,  or  entrusting  its  possession  to  another  person,  or  a 
permission  to  that  person  to  take  and  hold  a  copy  of  the 
manuscript  amount  to  ^an^  authorisation  of  its  publication 
"by  that  other  person.  Such  acts  must  be  deemed  strictly 
limited  m  point  of  effect  to  the  very  occasions  expressed  or 
implied,  and  ought  not  to  be  construed  as  a  general  gift  or 
authority  for  any  purposes  of  profit  or  publication  to  which 
the  receiver  may  choose  to  devote  them.(/).  "  Suppose/'  says 
Willes,  J.,  in  Millar  v.  Taylor,{(j)  "  the  original  or  a  tran- 
script was  given  or  lent  to  a  man  to  read,  for  his  own 
use ;  and  he  publishes  it ;  it  would  be  a  violation  of  the 
author's  common  law  right  to  the  copy.  This  never  was 
doubted,  and  has  often  been  determined." 

Where    the    son    of   the  great  Earl  of  Clarendon  gave 

(a)  See  also  Murray  v.  EUiston,  5  B.  &  Aid.  657. 

(b)  Ante,  p.  31,  seq.  (c)  AntOf  p.  44. 
{d)  Prince  Albert  v.  Strange,  ante,  p.  26,  seq. 

(c)  White  V.  Qeroch  (2  B.  &  Aid.  298). 
if)  St.  Eq.  Jar.  943 ;  see  Bartlett  v.  Crittenden  (4  M'Glean,  303 ;  5 

M'Glean,  41),  where  the  Court  says,  "  To  make  a  gift  of  a  copy  of  the 
manuscript  is  no  more  a  transfer  of  the  right  or  abandonment  of  it 
than  it  would  be  a  transfer  or  an  abandonment  of  an  exclusive  right 
to  republish,  to  give  the  copy  of  a  printed  work," 
(g)  4  Burr.  2330. 
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Abandonment 
of  Tight. 


Pam  I.  permission  to  a  Mr.  Gwynne  to  take  a  copy  of  the  manu- 
chaptebIv.  script  of  his  deceased  father's  "History  of  the  Eeign  of 
Charles  11./'  and  Mr.  Gwynne's  son  and  administrator 
sold  it  to  a  Dr.  Shebbeare,  the  Court  of  Chancery,  at  the 
suit  of  the  Duke  of  Queensberry  (the  personal  representa- 
tive of  the  Earl  of  Clarendon  and  his  Bon),  restrained 
Dr.  Shebbeare  from  printing  and  publishing  the  copy  of 
the  manuscript.(a)  The  Lord  Keeper  Henley  said  it  was 
not  to  be  presumed  that  Lord  Clarendon  (the  younger), 
when  he  gave  a  copy  of  his  work  to  Mr.  Gwynne, 
intended  that  he  should  have  the  profit  of  multiplying  it 
in  print ;  that  Mr,  Gwynne  might  make  every  use  of  it, 
except  that.(&)  •       . 

Where,  however,  the  author  of  a  poem  had  sent  it  to 
a  bookseller,  and  had  allowed  it  to  remain  in  his  hands  un- 
published for  twenty -three  years,  Lord  Eldon  was  of  opinion 
that  the  writer  had  abandoned  his  right  as  an  author,  and 
refused  to  grant  an  injunction  to  prevent  the  publication  of 
the  poem  by  the  bookseller.(c)  Notwithstanding  this  de- 
cision, the  decided  cases  seem  to  warrant  the  rule  laid  down 
by  Willes,  J.,  in  Millar  v.  Taylor, {d)  that  "  when  express 
consent  is  not  proved,  the  negative  is  implied  as  a  tacit 
condition." 

A  teacher  of  the  art  of  book-keeping,  who  had  reduced 
to  writing  the  system  he  taught,  on  separate  cards  for  the 
convenience  of  imparting  instruction  to  his  pupils,  and  per- 
mitted his  students  to  copy  these  cards,  with  a  view  to  their 
own  instruction,  and  to  enable  them  to  instruct  others,  was 
held  in  an  American  case(e)  not  to  have  thereby  aban- 
doned these  manuscripts  to  the  public,  or  authorised  their 
publication.  "  The  students,'^  said  the  court,  "  who  made 
these  copies,  have  a  right  to  them,  and  to  their  use  as 
originally  intended.  But  they  have  no  right  to  a  use  which 
was  not  in  the  contemplation  of  the  complainant  and  of 
themselves  when  the  consent  was  first  given.  Nor  can 
they,  by  sufFering  others  .to  copy  the  manuscripts,  give  a 
greater  licence  than  was  vested  in  themselves.*' 

Where  a  person  contracts  for  reward  to  write  a  certain 
poition  of  a  book  to  be  published  by  another,  equity  will  not 
aid  him  by  injunction  to  prevent  his  portion  of  the  work 


Alteration  of 
sold  mocuscript 
before  pabll 
cation.    • 


(a)  2  Eden.  329. 

(6)  We  learn  from  a  note  to  this  case  that  Dr.  Shebbeare  afterwards 
recovered  before  Lord  Mansfield,  a  lar^e  sum  against  Mr.  Gwynne 
for  having  represented  that  he  had  a  right  to  print  the  mannscript. 

(c)  Southey  v.  SJierwood  (2  Meriv.  435).  (d)  4  Burr.  2330. 

(e)  Bartlett  v.  Crittenden  (4  M*Clean,  300). 
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Part  I. 


tn^ 


being  printed  and  published  in  an  altered  or  mutilatedf  orm.(a)         

Wood,  V.C.,  intimated  an  opinion,  thougb  tbe  point  dU  not    chaptbb  iv. 
arise  in  the  case  before  him,  that  unless  there  be  a  special  con-i  ^^J^        ^ 
tract,  either  expressed  or  implied",  reserving  to"  the  author  a  ^^^..^^^  J^ 
"^^alified  copyright,  the  purchaser  of  a  manuscript  is  at  liberty;  JjU^^^ 
to  alter  and  deal  with  it  as~  he  thinks  proper.     Tlie  court  is  k4  a^,*,**^ 
not  moved  in  such  a  case  by  the  possible  eflfects  of  the 
iterations    as    affecting    the  writer's    reputation.      "The 
possible  effect  on  reputation,'^  said  Wood,  V.C,  "unless 
connected  with  property,  is  not  a  ground  for  coming  to  this 
court,  though  it  may  be  an  ingredient  for  the  court  to  con- 
sider when  the  question  of  a  right  of  property  also  arises.'* 

To  sum  up,  then,  the  law  relating  to  the  property  in  un-  summary  of  the 
published  works: — ' 

The  author  or  owner  of  unpublished  manuscripts  has  a  Manuscripts. 
right  independenToT  statute  to  the  exclusive  use  of  them^ 
and  to  prevent  their  publication  by  any  one  else. 

TEe~writer  of  letters  "has  a  special  property  iii  them,  and  Letters, 
has  a  right  to  prevent  their  publication  by  the  receiver,  unless 
by  his  own  misconduct  (for  the  decided  cases  go  no  further 
than  this)  he  has  rendered  their  publication  necessary  to  the 
vindication  of  the  receiver's  character  from  some  unfounded 
imputation.  And,  with  respect  to  this  right,  there  would 
seem  to  be  no  distinction  between  private  letters,  or  letters 
of  friendship,  and  letters  intended  as  literary  compositions. 

The  author,  or  his  assignee,  of  lectures,  has  now  by  Lectures. 
statute(6)  the  sole  right  to  publish  them^provided  notice  of 
the  delivering  of  the  lectures  shall  be  gi^CTTIwo  days  at  least 
before  the  delivery  to  two  justices  living  within  five  miles 
of  the  place  where  they  are  to  be  delivered.  But  the  right 
does  not  extend  to  lectures  delivered  in  a  university,  public 
school,  or  college,  or  on  any  public  foundation,  or  by  any 
onein  virtue  of  any  gift,  endowment,  or  foundation. 

The  author,  or  his  assignee,  of  a  dramatic  composition  Dramatic  com- 
has  a  right  similar  to  the  foregoing  to  prevent  the  printing  ^''"^  °°** 
and  publishing  of  his  composition.  And  he  does  not  lose 
his  exclusive  right  of  printing  and  pubfishing  it  by  allowing 
it  to  be'  represented  on  the  stage.  He  has  now,  also,  by 
Stat.  3  &  4  Will.  4,  c.  15,  s.  I,  the  sole  right  of  having 
it  represented  in  any  part  of  the  British  dominions. 

Musical  compositions,  when  in  manuscript,  stand  on  the  Musical  com- 
same  footing   as  other  unpublished  compositions,  and   by  p^^^'^^^^^*- 
sect.  20  of  5  &  6  Vict.  c.  45,  the  provisions  of  3  &  4  Will.  4, 

(a)  Cox  v.  Cox  (II  Hare,  118).        (6)  5  &  6  Will.  4,  c.  65. 
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s.  15^  as  to  the  sole  right  of  representing  dramatic  works,  are 
Chaptbb  IV.    extended  also  to  musical  compositions. 

~  Engravings,  maps,  and  charts  also,  whilst  unpublished,  are 

mapTimd^harts.  ou  the  Same  footiug  as  the  foregoing. 


CHAPTER  V. 


CROWN  AND  COLLEGE   COPYRIGHT  IN  BOOKS. 
Works  in  which  The  copvriffht  claimed  by  the  Crown  extended  to  the  English 

Crown  copy-  ^n  i    t •  r    i-i,      d'ui      '4.1,       T>      i         c    n  ti  a.\^ 


right  exists. 


The  Enfflish 
translation  of 
the  Bible. 


Translation  of  the  Bible,  the  Book  of  Common  Prayer,  the 
Statutes,  Orders  of  the  Privy  Council,  and  State  Proclama- 
tions ;  also  to  Almanacs,  Lilley*s  Latin  Grammar,  the  Year- 
books  and  reports  of  judicial  proceedings.  The  exclusive 
right  of  printing  these  was  held  to  be  vested  in  the  King ;  and 
he  granted  letters  patent  authorizing  others  to  print  and  pub- 
lish them.  Some  part  of  this  claim  has  now  become  obsolete, 
but  a  large  part  still  remains  unquestioned,  and  has  been 
recognized  in  various  decisions  of  our  courts. 

The  claim  of  the  Crown  to  this  copyright  has  by  some 
been  based  upon  a  right  of  property  similar  to  the  right  of  a 
private  author  or  his  assigns  ;{a)  by  others  it  has  been  treated 
as  grounded  on  naked  prerogative  and  reasons  of  state  policy. 
It  is  impossible  to  decide  the  point  satisfactorily,  nor  is  the 
matter  one  of  importance. 

Blackstone(&)  rests  the  claim  of  the  Crown  to  copyright 
in  English  translations  of  the  Bible  on  two  grounds,  that 
the  translation  was  made  at  the  expense  of  the  i  Crown,  and 
that  the  Sovereign  is  the  head  of  the  Cliurch.  Lord  Mans- 
field (c)  regarded  it  as  a  mere  right  of  property  founded  on 
the  purchase  of  the  translation  by  the  King  in  the  time  of 
James  I.  Lord  Lyndhurst(6Q  refers  it  to  another  considera- 
tion, namely,  the  character  of  the  duty  (carrying  with  it  a 
corresponding  prerogative)  imposed  on  the  Sovereign  as  the 
chief  executive  officer  of  the  government  to  superintend  the 
publication  of  the  works  upon  which  the  established  doc- 
trines of  religion  are  founded,  a  duty  extending  to  Scotland 

(a)  E.g.,  Lord  Mansfield  in  Millar'  v.  Taylor  (4  Burr.  2401). 
(h)  2  Steph.  Black.  39 ;  see  also  the  remarks  of  Yates,  J.,  in  Millar 
V.  Taylor  (4  Burr.  2382). 

(c)  4  Burr.  2405. 

(d)  Manners  v.  Blair  (3  Bligh,  K.  S.  402) ;  see  also  the  opinions  of 
Lord  Camden  in  Donaldson  v.  Becket  (4  Burr.  2408),  and  of  Skinner, 
C.B.,  in  Eyre  v.  Caman  (6  Bac.  Abr.  Prer.  F.  p.  509). 
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as  well  as  England.  On  whatever  ground  the  claim  rests,  ^t^Z}- 
ita  validity  seems  now  beyond  dispute,  though  the  reported  Cha.fti«  v. 
cases  on  the  subject  are  between  rival  patentees,  of  whom 
neither  would  raise  the  question  of  the  validity  of  their 
patents  as  against  the  public  in  general.  An  Irish  Lord 
Chancellor,  indeed,  in  1794,  doubted  the  right  of  the  Crown 
to  grant  a  monopoly  of  this  kind,  and  held  that  a  patentee 
claiming  an  exclusive  right  of  printing  Bibles  must  establish 
his  patent  at  law  before  he  could  have  an  injunction  in 
equity,  (a)  But  Lord  Eldon,  in  1802,  granted  an  injunction 
to  restrain  the  King's  printer  in  Scotland,  who  had  a  patent 
for  the  sale  of  Bibles  there,  from  printing  or  selling  Bibles 
in  England.(&)  And  in  1828,  the  House  of  Lords  held  that 
the  King's  printers  in  Scotland  had,  by  virtue  of  their  patent. 
a  right  to  prevent  the  importation  from  England  of  Bibles 
and  other  works  contained  in  their  patent,  (c) 

The  exclusive  right  of  printing  and  publishing  and  selling  of  uSrSritS^' 
copies  of  the  Bible,  New  Testament,  and  Book  of  Common 
Prayer,  is  vested  by  letters  patent  of  the  13  Eliz.  in  the 
Universities  of  Oxford  and  Cambridge,  concurrently  with  the 
Queen's  printer,  and  no  one  else  may  print  or  publish  in 
England  any  such  copies,  or  sell  in  England  any  other  copies 
of  the  said  books  than  such  as  have  been  printed  and  pub- 
lished by  or  for  the  Universities  and  the  Queen's  printer, 
or  one  of  them.(d) 

It  seems  to  be  agreed  that  the  Bible  Jiyai  be  .printed  ^hy  sondjidemtM. 
^thers  than  those  having  the  patent  right,  if  it  be  accom- 
"^nied  by  bdnSJideiiotes.{e)'  ••    ' 

rhere  isno'Crown  copyright  in  the  Hebrew  Bible,  the  Greek  Hebrew,  Greek, 
Testament,  or  the  Septuagint.    They  are  all  common,  accord-  ^p*"****^- 
ing  to  Lord  Mansfield ;(/)    and,  said  that  learned  judge,  "  if 
any  man  should  turn  the  Psalms,  or  the  writings  of  Solomon 
or  Job  into  verse,  the  King  could  not  stop  the  printing  or 
the  sale  of  snch  a  work.     It  would  be  the  author's  work." 

Nor  has  any  attempt  ever  been   made   to   prevent  any  ^^^^^^^^^^^^ 
person  from   publishing  a  translation  of  one  book,  or   of  pan  ftrom 
a  part  of  the  Bible,  from  the  original  text,   and  enjoying  a  ®"^*°*^- 
copyright  in  his  production.(5r) 

The  Bible  patent  of   the   Queen's  printer  for    Scotland 
expired  in   1839.      The  patent  of  the  Queen's  printer   for 

(a)  Qrierson  v.  Jackson  (Bidg.  Ir.  T.  R-  304). 

(6)  TJnvoersUies  of  Oxford  and  Cambridge  v.  Richa/rdson  (6  Yes.  689). 

(c)  Manners  v.  Bl(^  (3  Bligh,  N.  S.  391). 

(d)  Universities  of  Oxford  and  Gamhridge  y.  Richardson  (uhi  supra)» 
(s)  2  Er.  Stat.  p.  19,  note  11.  (/)  4  Burr,  2405. 

{g)  GK>d80zi  on  Patents  and  Copjrigrht,  442. 
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paot^i.       England  has  lately  been  renewed  during  pleasure,  notwith- 

chai>tkb  v.    standing  the  recommendation  of  a  committee  of  the  House 

of  Commons  that  the  exclusive  privilege  of  printing  and 

publishing  English  translations  of  the  Bible  should  not  be 

renewed. 

commonV^  er  "^^^  claim  of  the  Crowu  to  the  exclusive  publication  of  the 
Book  of  Common  Prayer  is  put  upon  similar  grounds — the 
duty  and  prerogative  of  the  Sovereign  as  head  of  the  Church 
and  as  chief  executive  magistrate,  to  superintend  the  pub- 
lication of  books  of  divine  .service.(a)  It  seems  that  down 
to  the  34th  year  of  Henry  VIII.  the  different  books  used  in 
divine  service  were  not  printed  here,  but  were  imported 
from  abroad.  A  patent  was  granted  in  that  year  for  the 
sole  printing  of  such  books,  and  in  the  first  year  of  Elizabeth 
the  exclusive  right  of  printing  books  of  divine  service  was 
inserted  in  the  same  patent  with  the  right  of  printing  the 
Acts  of  Parliament,  which  had  some  time  before  been 
granted,  and  from  that  time  they  were  regularly  enjoyed 
together  by  the  King's  patentee.  In  178 1,  in  the  case  of 
El/re  V.  Carnan,{b)  an  injunction  was  granted  to  restrain 
the  defendant  from  printing  and  publishing  a  form  of  prayer 
which  had  been  ordered  to  be  read  in  all  churches.  And  in 
Manners  y,  Blair, (c)  before  the  House  of  Lords  in  1828,  the 
copyright  of  the  Crown  was  fully  recognised. 

Griraaiwr!"*  ^'^^  claim  of  the  Crown,  now  obsolete,  to  the  copyright 

in  Lilly's  Latin  Grammar  was  founded  on  tlie  alleged  original 
compilation  and  publication  of  the  grammar  at  the  king's 
expense,  independently  of  any  idea  of  prerogative. (rf) 

Various  grounds  for  the  claim  of  the  Crown,  at  one  time 
asserted,  to  copyright  in  almanacs  have  been  alleged.  In 
the  Stationers'  Company  v.  Seyniotcr(e)  (temp.  Charles  11. ), 
the  right  to  grant  the  exclusive  privilege  of  printing  almanacs 
was  held  to  vest  in  the  king  ;  first,  because  an  almanac  has 
no  certain  author,  and  therefore,  by  the  rule  of  our  law,  the 

(a)  In  Manners  v.  Blair  (3  Bligh,  N.  S.  391),  it  was  contended  that 
as  to  the  Book  of  Common  Prayer  the  King  conld  not  in  Scotland 
confer  the  exclusive  right  of  printing  it  on  his  printer  there,  as  the 
King  was  not  the  supreme  head  of  the  Scotch  Church  as  he  was  of 
the  English ;  and  the  Scotch  court  from  which  the  appeal  was  brought 
to  the  House  of  Lords  seems  to  have  been  of  that  opinion.  Lord 
Ljndhurst,  however,  in  moving  the  judgment  of  the  House  of  Lords, 
based  the  claim  of  the  Crown  to  copyright  in  the  Prayer  Book  as  well 
as  the  Bible  on  the  executive  character  of  the  Sovereign — a  character 
which  he  has  equally  in  Scotland  and  England ;  and  the  patent  of 
the  King's  printer  m  Scotland  was  held  valid  as  to  the  Book  of 
Common  Prayer  as  well  as  the  translation  of  the  Bible. 

(h)  Cited  6  Bac.  Abr.  509  (c)  3  BUgh,  N.  S.  391. 

(d)  4  Burr.  2329.  (e)  i  Mod.  256. 


Almanacs. 
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Sovereign  had  the  property  in  it;  secondly,  because  the  pami. 
almanacs  made  yearly  are  but  applications  of  the  general  Chaptbb  v. 
rules  laid  down  in  the  almanac  prefixed  to  the  Book  of 
Common  Prayer  which  regulates  the  movable  feasts  of  the 
Church.  And  the  addition  of  prognostications  and  other 
things  that  are  common  in  almanacs  was  held  not  to  alter 
the  case,  *'any  more  than  if  a  man  should  claim  a  property 
in  another  man*s  copy,  by  reason  of  some  inconsiderable 
additions  of  his  own."  Notwithstanding  the  decision  in 
this  case,  the  Court  of  King's  Bench  in  the  case  of  the 
Stationers*  CoTrvpany  v.  Partrid-ge,{a)  strongly  inclined 
against  the  prerogative  right  to  the  printing  of  almanacs. 
No  judgment,  indeed,  was  given  in  that  case,  but  it  stood 
over,  that  the  court  might  see  if  they  could  make  it  like  the 
case  of  the  Book  of  Common  Prayer,  and  show  that  the 
right  of  the  Crown  had  any  foundation  in  property ;  and  it 
was  never  moved  afterwards. 

The  subject,  however,  received  a  positive  decision  adverse 
to  the  claim  of  the  Crown  in  the  Stationer^  Company  v.  Car- 
nan,(b)  That  was  a  case  sent  from  the  Court  of  Exchequer 
for  the  opinion  of  the  Court  of  Common  Pleas,  and  that  court, 
after  hearing  counsel  on  both  sides  of  the  question,  certified 
their  opinion  "^  that  the  Crown  had  not  a  prerogative  or  power 
to  make  such  grant  [of  almanacs]  to  the  plaintiffs  exclusive 
of  any  other  or  others."  In  consequence  of  this  it  was 
enacted  by  21  Geo.  3,  c.  56,  s.  10,  that  ;£'50O  a-year  should 
be  paid  to  the  Universities  of  Oxford  and  Cambridge  severally 
out  of  the  duty  upon  almanacs,  as  a  compensation  for  the 
annual  sum  of  ;^iooo,  for  which  they  had  demised  to  the 
Stationers'  Company  the  privilege  of  printing  almanacs.  In 
1799, Lord  North  brought  in  a  Bill  to  revest  in  the  Universities 
and  the  Stationers'  Company  the  exclusive  right  of  printing 
almanacs,  but  the  Bill  was  thrown  out  in  the  House  of 
Commons  after  Erskine  had  been  heard  at  the  bar  of  the 
House  against  it.  No  further  assertion  of  the  right  of  the 
Crown  appears  to  have  been  made  sinca 

With  regard  to  nautical  almanacs,  sect.  2  of  9  Geo.  4,  NauUcai 
c.  66,  enacts  that  "  It  shall  and  may  be  lawful  to  and  for  *^"'*°^*- 
the  Lord  High  Admiral,  or  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  for  the  time  being,  to  cause  such 
nautical  almanacs  or  other  useful  table  or  tables  which  he 
or  they  shall  from  time  to  time  judge  necessary  and  useful, 

(a)  10  Mod.  105 ;  4  Burr.  2402 ;  6  Bac  Abr.  508. 

(h)  2  W.  BL  1004. 
£  2 
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patbi^i.       in  order  to  facilitate  the  method  of  discovering  the  longitude 
chaptebv.    at  sea,  to  be  constructed,   printed,  published,  and  vended 

and  that  every   person  who,  without  the   special 

license  and  authority  of  the  Lord  High  Admiral  or  Com- 
missioners for  executing  the  office  of  Lord  High  Admiral 
aforesaid,  for  the  time  being,  to  be  signified  under  the  hand 
of  the  Secretary  of  the  Admiralty,  for  the  time  being,  shall 
print,  publish,  or  vend,  or  cause  to  be  printed,  published,, 
or  vended,  any  such  almanac  or  almanacs,  or  other  table  or 
tables,  shall  for  every  copy  of  such  almanac  or  table  so 
printed,  published,  or  vended,  forfeit  and  pay  the  sum  of 
twenty  pounds,  to  be  recovered  with  costs  of  suit,  by  any 
person  to  be  authorised  for  that  purpose  by  the  Lord 
High  Admiral  or  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  aforesaid  (such  authority  to  be  signified 
under  the  hand  of  the  Secretary  of  the  Admiralty  as  afore- 
said), by  action  of  debt,  bill,  plaint,  or  information,  in  any 
of  His  Majesty's  Courts  of  Record  at  Westminster ;  and 
that  the  proceeds  of  the  said  penalty,  when  recovered,  shall 
be  paid  and  applied  to  the  use  of  the  Eoyal  Hospital  for 
Seamen  at  Greenwich." 

A  narrative  of  a  voyage  of  discovery  prepared  under  the 
orders  of  the  Crown  is  the  property  of  the  Crown ;  but  a 
publisher  authorised  to  publish  it  by  the  Secretary  to  the 
Admiralty,  the  profits  remaining  at  their  disposition,  was- 
held  by  Lord  Chancellor  Thurlow  not  entitled  to  restrain  a 
stranger  from  publishing  it.(a) 
ActiofPariia-  The  Crowu  Still  posscsscs  the  exclusive  right  of  grinting 
SSeScumentP.  anS"  publishing  Acts  of  Parliament.  BTactstone  rests  tEe 
right  on  grounds  of  poHtical  and  public  convenience ;  the 
king,  as  executive  magistrate,  possessing  the  right  of  pro- 
mulgating to  the  people  all  acts  of  State  and  Government (6) 
Lord  Clare(c)  recognised  the  right,  because  it  is  neces- 
sarv  that  there  should  be  a  responsibility  for  correct  printing, 
and  because  copy  can  only  be  had  from  the  Eolls  of  Parlia- 
ment, which  are  within  the  authority  of  the  Crown.  In 
olden  times  the  king's  officers  transmitted  authentic  copies 
of  all  State  ordinances  to  the  sheriffs,  who  proclaimed  them 
in  their  county  courts :  when  the  demand  for  authentic  copies 
began  to  increase,  and  when  the  introduction  of  printing 
facilitated  the  multiplication  of  copies,  the  king's  patentee, 
by  command  of  the  king,  supplied  copies  to  the  people, 
this    seeming    an    obvious   and  reasonable  extent  of  that 

(a)  Nicol  V.  Stocledcde  (3  Swans.  687.) 
(h)  2  BL  Com.  410.         (c)  Qriereon  v.  Jackson  (Ridg.  Rep.  511). 
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duty  which  lay  upon  the  Crown  to  furnish  the  people  with       pawi. 
the  authentic  texts  of  their  ordinances.(a)  ciu^k  v. 

The  right  of  the  Crown  was  recognised  in  repeated  deci- 
sions,(ft)  some  of  which,  however,  proceeded  upon  notions 
which  are  now  exploded.  The  right  of  the  patentees  of  the 
Crown  to  the  sole  printing  of  the  statutes,  as  now  recognised, 
must  depend  upon  usage,  and  the  force  of  the  decision  of  the 
Court  of  King's  Bench,  in  Basket  v.  The  University  of  Cam- 
hridge,{c)  in  1758,  and  upon  the  recognition  of  the  doctrine  of 
prerogative  copies  by  the  House  of  Lords  in  the  case  of 
Man/UTS  v.  Blair, {d)  in  1 828.(6)  The  former  case  did  not 
present  for  direct  decision  the  question  of  the  validity  of 
patents  for  the  exclusive  printing  of  the  statutes,  as  between 
the  Crown  and  the  public,  the  dispute  being  there  between 
rival  patentees  under  patents  from  dififerent  Sovereigns,  each 
party,  therefore,  being  interested  in  upholding  the  general 
prerogative.  The  Court  of  Chancery  sent  the  case  into  the 
King's  Bench  for  the  opinion  of  that  court,  and  after  argu- 
ment the  validity  of  the  patents  given  to  both  the  parties 
litigant  was  upheld.  This  of  course  assumes  the  validity  of 
the  claim  of  the  Crown. 

If  bond  fide  notes  accompany  statutes  printed  by  others  sututet  with 
than  those  having  the  jjatent  "right/ the  copyright  of  ^|ie  *<'»^"^"^***** 
latter,  it  seeins^  is  not  infringed  ](/)  but  there  is  no  express 
decision  on'lhis  subject.  The  notes  must,  however,  be  bond 
JidCy  and  not  merely  colourable  or  collusive.  In  Ba£cett  v. 
Cunniiigham{g)  the  defendant,  in  conjunction  vrith  several 
booksellers,  was  publishing,  in  weekly  numbers,  a  digest  of 
the  statute  law,  methodised  under  alphabetical  heads,  with 
large  notes  from  Coke  and  other  writers  on  the  Taw.  He 
had  contracted  with  Strahan  and  Woodfall,  the  proprietors 
of  the  patent  for  printing  law  books,  to  print  this  work, 
and  it  was  printed  at' their  press.  Baskett,  the  king's  printer 
(whose  patent  extended  to  all  statutes),  filed  a  bill  for  an 
injimction.  It  was  urged  for  the  defendant  that  the  work 
was  not  within  the  meaning  of  the  letters  patent,  being  a 
work  of  labour  and  industry,  and  the  method  entirely  new. 
The  Lord  Chancellor,  however,  was  of  opinion  that  the  work 

(a)  See  judgment  of  Skinner,  G.B.,  in  Tlyre  v.  Gaman  (6  Bac.  Abr. 
ill). 

(h)  Aikina'a  case  (Carter,  89,  Bac.  Abr.  Prer.  F.  4  Bnrr.   2315), 
Boper  V.  Streater  (Skin.  234),  Stationers*  Co^npany  v.  Parker  (Skin. 
233),  Eyre  v.  Cainian  (6  Bac.  Abr.  509),  Basket  v.  UniversUu  of  Cam-. 
Lridge  (i  W.  BL  105),  Baskett  v.  Cunningham  {Id,  370 ;  2  Eden.  137). 

(c)  I  W.  BL  105.  (d)  3  Bligh,  N.  S.  391. 

(e)  Cnrtis  on  Copyright,  126. 

{/)  Maugham,  106 ;  2  Evans's  Statutes,  19.        (j)  i  W.  BL  370. 
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Reporta  of  i 
oial  proceeo 


proceeding. 


pabt  I.  was  within  the  patent  of  the  king's  printer,  and  that  the  notes 
CKirm  V.  were  merely  collusive ;  but  he  would  not  interfere  between 
the  two  contending  patents  in  the  summary  method  of  injunc- 
tion, but  left  them  to  adjust  their  respective  rights  at  law. 
He  therefore  ordered  an  injunction  to  issue  to  restrain  the 
proprietors  from  printing  at  any  other  than  at  a  patent 
press ;  which,  as  Woodfall  and  Strahan  were  strictly  in  league 
with  Baskett,  and  were  at  that  time  jointly  concerned  in  a  new 
edition  of  the  statutes,  was  equivalent  to  a  total  injunction. 

Except,  then,  in  the  case  of  editions  of  the  statutes  pub- 
lished with  bond, fide  notes,  the  right  to  print  and  publish  the 
statuteaTs"veste3  in 'tlietJrown  patentees  concurrently  with 
the  Universities  of  Oxford  and  Cambridge. 

It  seems  that  the  concurrent  authority  which  the  two 
Universities  have  with  the  patentees  of  the  Crown  to  print 
Acts  of  Parliament  and  abridgments  of  them,  has  not  been 
extended  to  the  Sovereign's  proclamations,  Orders  in  Council  ^ 
and  other  State  Papers,  which  would  accordingly  appear  to 
be  vested  in  the  king's  printer  solely,  (a) 
Reporta  of  judi-  Besides  the  reasons  of  State  already  mentioned,  a  further 
ground  has  been  alleged  for  the  claim  of  the  Crown  to  the 
exclusive  right  to  print  and  publish  all  reports  of  judicial 
proceedings,  namely,  the  payment  by  the  king  of  the  salaries 
of  the  judges  who  pronounce  the  law,  and  the  payment  also,, 
in  former  times,  of  the  costs  of  compiling  and  publishing  the 
volumes  of  reports.  The  right  was  twice  affirmed  by  the 
House  of  Lords  in  the  reign  of  Charles  II. — ^with  respect 
to  EoUe's  Abridgment  (6)  and  Croke's  Reports,  (c)  Shortly 
after  the  Restoration,  an  Act  of  Parliament  having  pro- 
hibited the  printing  of  law  books  without  the  licence  of 
the  Lord  Chancellor,  the  two  Chief  Justices,  and  the 
Chief  Baron  of  the  Exchequer,  it  became  the  practice  to- 
prefix  such  a  licence  to  all  reports  published  after  that 
period,  in  which  it  was  usual  for  the  rest  of  the  judges  to- 
concur,  and  to  add  to  the  imjprimaiur  a  testimonial  of  the 
great  jvdgment  and  learning  of  the  author.  The  Act  was 
renewed  from  time  to  time,  but  finally  expired  in  the 
reign  of  William  III.  The  same  form  of  licence  and  testi- 
monial, however,  continued  in  use  for  a  long  time  after,, 
until  the  judges  refused  to  grant  them  any  longer,  which 
they  did  some  time  before  the  appearance  of  "Douglas'a 
Reports."  (c?)     The  Reports  since  then  have  appeared  without 

(a)  Mangham,  io6. 
(6)  Carter,  89;  Bac.  Abr.  Prer,  F.  5  ;  4  Burr.  2315. 
(c)  Skin.  234;  I  Mod.  217;  4  Burr.  2316. 
(d)  See  preface  to  Doag.,  p.  vii.    With  reference  to  these  licenses- 
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them.  The  court,  it  seems,  regarded  as  a  contempt  the  pub-  ^^»*  ^- 
lication  of  their  proceedings  without  their  authority,  and  Sir  chatteb  v. 
James  Burrow,  in  the  preface  to  his  **  Reports  of  Cases  decided 
in  the  King's  Bench,''  apologises  for  publishing  them  without 
an  imprimatur,  and  states  that  if  he  gives  offence  in  doing  so, 
he  will  stop  and  suppress  his  work,  (a)  Since  the  "  Year  Books," 
it  seems,  no  judical  proceedings  have  been  published  under 
authoritative  care  and  inspection,  either  by  the  House  of  Lords 
or  by  any  court  in  Westminster  Hall,  except  State  trials.  (6) 

The  court**,  in  treating  as  a  contempt  the  unauthorized 
publication  of  their  reports,  appear  not  to  have  proceeded 
so  much  on  the  ground  of  a  sole  right  of  property  in  them, 
as  on  the  expediency,  with  a  view  to  the  due  administration 
of  justice,  of  having  careful  and  accurate  reports  of  the  deci- 
sions which  serve  as  precedents  for  future  cases.  This,  at  any 
rate,  is  the  ground  on  which  the  House  of  Lords  claims  the 
right  of  prohibiting  the  publication,  otherwise  than  as  it 
directs,  of  the  report  of  any  trial  on  impeachment  or 
indictment  that  takes  place  before  it.  In  Gurney  v.  Long- 
'tnan,{c)  where  an  injunction  was  granted  until  the  hearing, 
restraining  the  publication  by  the  defendant  of  an  unautho- 
rised report  of  Lord  Melville's  trial,  Lord  Erskine,  C,  said : 
"  Upon  the  case  of  Bathurst  v.  Kearsley,{d)  and  the  practice 
of  the  House  of  Lords,  I  may  grant  the  injunction  ;  which 
I  do,  not  upon  anything  like  literary  property,  but  upon  this 
only,  that  these  plaintiffs  are  in  the  same  situation  as  to  this 
particular  subject,  as  the  king's  printer  exercising  the  right 
of  the  Crown  as  to  the  prerogative  copies.  I  shall  not  state 
anything  as  to  other  courts,  but  shall  act  upon  this  prece- 
dent." His  Lordship  desired  that  it  should  be  understood 
that  he  had  not  delivered  any  judgment  of  this  case  further 
than  by  granting  the  injunction  imtil  the  hearing,  upon  the 
precedent  of  Bathurst  v.  Kearsley ;  and  that  he  should  there- 
fore consider  the  questions  as  open  in  any  future  stage.  The 
case  was  ultimately  compromised. 

The  practice  of  the  House  of  Lords  has  been  to  make  an  praetite  of 
order  that  the  Lord  Chancellor  or  Lord  Speaker  do  cause  **o?«e  of  Lords 
the  tnal  to  be  published :  and  that  no  other  person  do  pre-  menu  and 

^  '  r  X         Indictments. 

Sir  Jas.  Burrow  says,  (Preface,  p.  v.)  "  I  have  been  assured  that  some 
now  possessed  of  judicial  offices  have  declared  they  never  would  sifpi 
one,  because  it  hangs  out  false  colours,  and  misleads  those  that  think 
it  gires  the  least  approbation  or  authority  to  the  work." 

(a)  Preface,  p.  v.  (h)  Ibid,  (c)  13  Ves.  493,  507. 

(c2)  This  was  a  case  in  Chancery,  in  1 776.  The  claim  of  the  plaintiff, 
who  had  obtained  the  order  of  the  House  for  the  publication  of  the 
trial  of  the  Duchess  of  Kingston,  was  acquiesced  in  by  the  defendant, 
and  the  case  passed  without  discussion :  (13  Yes.  494). 
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pabt^i.       sume  to  prints  or  publish  the  same;  and,  with  the  exception 
chaptbbv.    of  Lord  Oxford's  case  and  a  few  others,  such  an  order 
appears  to   have  been  made  in  ahnost  every  instance  of  a 
trial  before   them,  whether  upon   impeachment   or   indict- 
ment.   The  Lord  Chancellor   or   Lord   Speaker,  upon  this 
order,  appoints  a  publisher  of  the  trial,  (a) 
fteeent  state  of       The  courts  have  not  for  a  long  time  asserted  a  claim  to 
ja^ciairqwrts.!!  the  exclusivc  publication  of  their  own  reports,  and  m  two 
i  modern    cases,    ButtenoortTi  v.   Hobinson,^)'  and    Sunders 
j  V.  Sviith,(c)  the  plaintiffs  _were   treated   by  the    Court  of 
Chancery  as  "possessing  a  copyright  in  certain  law  reports 
ptiblished  by  them.   "  In  "the  former  case  "an  injunction  was 
gratited  to' restrain  the  defendant  from  publishing  a  colour- 
able abridgment  of  the  Term  Eeports,  of  which  the  plaintiff 
was  proprietor ;  and  in  the  second  case  an  injunction  was 
refused  only  because  the  plaintiff's  conduct  was  such  as  misled 
the  defendant  into  publishing  the  book  complained  of.     The 
existence  of  the  plaintiffs*  property  in   the  reports  was  not 
questioned  in  either  case. 
«porto  dSling         ^^^  courts  havc  uot,  liowevcr,  abandoned  their  right  to 
propreflsofa      restrain  the  publication  of  their  proceedings  in  cases  whSfe 
such  publication  would  be  likely  to  hinder  an  impartial  trial, 
or  otTierwise  defeat  the  ends  of  justice.    Thus,  oti  the  trial 
'oTTKTstlewood  and  others  for  treason  In*  1820,  Abbot,  C.J., 
prohibited,  by  a  public  statement  in  court,  the  publication 
of  any  of  the  proceedings  until  the  trial  of  all  the  prisoners 
should  be  concluded.     Nothwithstanding  this  prohibition,  a 
report  of  the   trial    of   the    first   two    prisoners  tried  was 
published  in  the  Observer  newspaper.     Its  proprietor  was 
.    fined  £500  for  the  offence,  on  failing  to  appear  to  answer  for 
contemptuously  publishing  such  proceedings.     On  the  argu- 
ment of  the  case  before  the  Court  in  Banc,(d)   Bayley,  J., 
after  stating  the  circumstances  which   rendered   it  advis- 
able that  the  publication  of  the  trial  should  be  delayed  in 
the  present  case,  observed :  "  It  is  argued  that  if  the  court 
have  this  power  of  prohibiting  publication,  there  is  no  limit 
to  it,  and  that  they  may  prohibit  altogether  any  publication 
of  the  trial.     I  think  that  that  does  not  follow.    All  that 
has  been  done  in  this  case  is  very  different,  for  the  prohibi- 
tion here  has  only  been  till  the  whole  trial  was  completed.'' 

(a)  See  the  case  of  the  Earl  of  Cardigan,  tried  before  the  Hoase  of 
Peers  in  1841,  and  the  order  made  by  the  House  on  the  19th  February 
of  that  year  (Lord's  Journals,  vol.  Ixxiii.,  p.  46).  Messrs.  Gumey  were 
appointed  by  the  Lord  Speaker  ^  Shaftesbury)  to  publish  a  report  of 
the  trial. 

(b)  5  Ves.  709.  (c)  3  My.  &  Or.  711. 
(d)  The  King  v.  Clement  (4  B.  &  Aid.  218). 
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And  Holroyd,  J.,  added :  "  I  take  it  to  be  clear  .that  a  court       ^^mi. 

of  record  has  a  right  to  make  orders  for  regulating  their     chaptbev. 

proceedings,  and  for  the  furtherance  of  justice  in  the  pro- 

ceedings  before  them,  which  are  to  continue  in  force  during 

the  time  that  such  proceedings  are  pending.     It  appears  to 

me  that  the  arguments  as  to  a  further  power  of  continuing 

such  orders  in  force  for  a  longer  period,  do  not  apply.     It  is 

sufficient  for  the  present  case  that  the  court  have  that  power 

during  the  pendency  of  the  proceedings.    This  order  was 

made  to  delay  publication  only  so  long  as  it  was  necessary 

for  the  purposes  of  justice,  leaving  every  person  at  liberty 

to  publish  the  report  of  the   proceedings  subsequently  to 

their  termination.     I  am,  therefore,  of  opinion  that  this  was 

an  order  which  the  court  had  the  power  to  make." 

We  find  a  recent  assertion  of  the  right  in  the  case  of 
Tidibome  v,  Tichbome,(a)  where  the  reasons  for  exercising  it 
are  fully  stated.  In  this  case  a  motion  was  made  on  the 
part  of  the  plaintiff  that  the  publisher  of  the  Fall  Mall 
Gazette  might  be  committed  to  the  Queen's  prison,  for  a 
contempt  of  the  court  in  having  published  in  that  paper  an 
article  containing  comments  on  certain  affidavits  which  had 
been  filed  in  support  of  the  plaintiff's  case,  but  had  not  yet 
been  brought  before  the  court.  Similar  applications  were  at 
the  same  time  made  to  commit  the  publishers  of  certain  other 
newspapers,  for  having  published  the  same  article.  The 
Vice-Chancellor  (Wood)  said:  "I  have  no  hesitation  in 
saying  that  a  gross  contempt  of  court  has  been  committed 
in  this  case.  The  first  observation  I  would  make  is,  that, 
from  the  time  of  Lord  Hardwicke  downwards,  the  rule 
which  that  great  judge  laid  down  in  Roach  v.  Garvan,{b) 
has  been  the  rule  which  the  court  has  adopted  for  its 
guidance,  namely,  the  determination  on  the  part  of  the 
court  to  discountenance  any  attempt  to  prejudice  mankind 
against  the  merits  of  a  case  before  it  has  been  heard.''  In 
reply  to  an  argument  made  use  of  on  behalf  of  the  publisher, 
that  the  comments  did  not  transgress  the  rules  which  have 
been  laid  down  as  to  fair  comments  on  matters  of  public  in- 
terest and  public  notoriety,  the  Vice-Chancellor  said  :  "  In  the 
first  place,  let  me  observe,  that  rule  does  not  extend  to  com- 
ments of  any  description  on  a  matter  that  is  pending,  waiting 
for  argument,  and  waiting  for  decision  ;  and  I  think  this 
court  would  be  failing  extremely  in  the  administration  of 
justice,  if  it.  alio  wed  comments  of  such  a  description  as  are 
here  contained  to  be   made   on    any  documents   whatever, 

(a)  17  L,  T.  N.  S.  5 ;  15  W.  E.  1072 ;  L.  Rep.  7  Eq.  55,  note, 

(6)  2  Atk.  469. 
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which  are  before  the  writer  and  not  before  the  court,  but 
which  are  afterwards  to  come  before  the  court,  and  which 
comments  have  a  clear  and  distinct  tendency  towards  direct- 
ing and  swaying  the  mind  of  the  court  or  jury,  or  whoever 
may  have  to  determine  the  cause."  The  proprietor  of  the 
Pall  Mall  Gazette  having  made  a  humble  submission  and 
apology,  the  Vice-Chancellor  thought  it  sufficient  for  the 
purposes  of  justice  to  order  him  to  pay  the  costs  of  the 
motion.  A  similar  order  was  made  with  respect  to  the 
printer  of  another  paper  which  had  gone  beyond  a  mere 
insertion  of  the  article  from  the  Pall  Mall  Gazette,  and  the 
motions  against  the  other  papers  were  abandoned.(a) 

By  15  Geo.  3,  c  53,  the  Universities  of  Oxford  and 
Cambridge,  the  four  Universities  in  Scotland,  and  the 
colleges  of  Eton,  Westminster,  and  Winchester  have 
granted  to  them  for  ever  the  sole  liberty  of  printing  and 
reprinting  at  their  respective  presses,  all  such  books  as 
had  been  before  the  year  1775,  or  should  thereafter  at  any 
time  "  be  bequeathed  or  otherwise  given  by  the  author  or 
authors  of  the  same  respectively,  or  the  representatives  of 
such  author  or  authors,  to  or  in  trust  for  the  said  universities^ 
or  to  or  in  trust  for  any  college  or  house  of  learning  within 
the  same,  or  to  or  in  trust  for  the  said  four  universities  in 
Scotland,  or  to  or  in  trust  for  the  said  colleges  of  Eton, West- 
minster, and  Winchester,  or  any  ot  them,  for  the  purposes 
mentioned, (&)  unless  the  same  should  have  been  bequeathed 
or  given,  or  should  thereafter  be  bequeathed  or  given,  for 
any  term  of  years,  or  other  limited  term."(c) 

Copyright  is  given  only  so  long  as  the  books  or*  copies 
belonging  to  the  universities  or  colleges  are  printed  at 
their  own  printing  presses  within  the  said  universities  or 
colleges  respectively,  and  for  their  sole  benefit  and  advantage. 
If  they  delegate,  grant,  lease,  or  sell  their  copyrights  or 
exclusive  rights  of  printing  the  books  or  any  part  thereof^ 
or  allow,  permit,  or  authorise  any  person  or  persons  or 
body  corporate  to  print  or  reprint  the  same,  then  the  privi- 
leges granted  by  the  Act  are  to  become  void  and  of  no 
efiect.  They  may,  however,  sell  such  copies  so  bequeathed 
or  given  in  like  manner  as  any  author  or  authors  may  do.(rf) 

In  order  that  the  penalties  for  piracy  may  be  enforced,  it 
is  necessary  that  every  book  be  entered  in  the  re^ster  book 

(a)  See  further  on  this  subject,  the  chapter  on  '^Libellona  Con- 
tempts of  Courts  of  Justice,"  'poet^  and  the  cases  cited  there. 

(6)  i.e.,  *'for  the  advancement  of  learning,  and  other  beneficial 
purposes  of  education  within  the  said  universities  and  colleges." 

(c)  Sect.  I.  (d)  Sect.  3. 
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atStationers'  Hall  within  two  montlis  after  the  bequest  or  ^  p^»*  ^^ 
mft  ont~shair  haVe~come  totKe  Tcnowledge  of  the  vitje-  chaptbevi. 
chancellors  of  the  said  universities^  or  heads  of  houses 
and  UuUeges  uf  learning,  or  of  the  principal  of  any  of  the 
said  four  universities  respectively.  The  register  book  may  be 
inspected  without  a  fee,  and  the  clerk  is  to  give  a  certificate  of 
any  entry  on  payment  of  a  fee  not  exceeding  sixpence,  (a) 

If  the  clerk  refuse  to  make  entry  or  give  certificates  of 
entries^  the  university  or  college  which  owns  the  copyright 
(notice  being  first  given  of  such  refusal  by  an  advertisement 
in  the  Gazette)  is  to  have  the  like  benefit  as  if  such  entry  or 
certificates  had  been  duly  made  and  givQn,  and  the  clerk  who 
refuses  is  for  every  offence  to  forfeit  ;f  20  to  the  proprietors 
of  the  copyright.  (6) 

If  any  one  prints,  reprints,  or  imports,  or  causes  to  be  Hracy. 
printed,  reprinted,  or  imported,  any  such  book  or  books, 
or,  knowing  the  same  to  be  so  printed  or  reprinted,  sells, 
publishes,  or  exposes  to  sale,  or  causes  to  be  sold,  published, 
or  exposed  to  sale,  any  such  book  or  books,  he  is  to  forfeit 
the  books  and  every  sheet  of  them,  to  the  proprietor  of  the 
copyright,  and  one  penny  for  every  sheet  found  in  his  custody 
either  printed  or  printing,  published  or  exposed  to  sale  con- 
trary to  the  true  intent  and  meaning  of  the  Act,  one-half  to 
go  to  the  Crown,  the  other  half  to  the  prosecutor,  (c) 

The  Act  of  41  Geo.  3,  c.  107,  s.  3,  confers  on  Trinity  College,  Trinity  coue^ 
Dublin,  a  similar  copyright  and  under  similar  conditions  in  ^*^^*"' 
all  books  given  or  bequeathed  to  it. 

S  &  6  Vict.  c.  45,  which  (s.  1)  repeals  the  Act  of  41  Geo.  3, 
c.  107,  provides  (s.  27)  that  nothing  contained  therein  shall 
affect  or  alter  the  rights  of  the  two  universities  of  Oxford  and 
Cambridge,  the  colleges  or  houses  of  learning  within  the 
same,  the  four  universities  in  Scotland,  Trinity  College, 
Dublin,  and  the  several  colleges  of  Eton,  Westminster,  and 
Winchester,  in  any  copyrights  theretofore  vested  or  there- 
after to  be  vested  in  them. 


CHAPTER  VI. 
COPYRIGHT  AFTER  PUBLICATION. 


On  the  subject  of  copyright  after  publication,  widely  different  older  views  as  to 
views  have  been  entertained  by  our  ablest  lawyers  living  at  ^^jOatowofthe 
different  times.     Some  have  considered  the  title  of  the  author 
to  the  property  in  the  creations  of  his  intellect  as  absolute  in 

(a)  Sect.  4.  (b)  Sect.  5.  (c)  Sect.  2. 
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its  nature  and  not  only  exclusive  but  also  perpetual,  giving 
him  the  sole  right  to  determine,  not  only  during  his  life,  but 
for  all  time  after  his  death,  who  should  enjoy  the  benefits  of 
his  literary  works.  There  have  been  others  who,  not  doubt- 
ing the  authors  title  to  the  property  in  the  products  of  his 
mind  befbre  he  has  published  them,  were  yet  of  opinion  that 
by  the  act  of  publication  his  composition  became  jpxMicijuriSy 
and  the  author's  right  to  a  property  in  them  ceased  thence- 
forth' for  ever.  Neither  of  these  two  opposite  opinions 
represents  the  law  on  the  subject  as  it  is  now  finally  deter- 
mined. The  first-mentioned  opinion  was  the  prevailing  one 
down  to  the  year  1744.  "  The  general  consent  of  the  kingdom 
for  ages,''  Lord  Mansfield  considered  to  be  in  favour  of  that 
view  of  the  question,  and  the  decisions  in  several  cases  pro- 
ceeded on  the  ground  of  its  correctness.  The  question  took 
this  form — whether  copyright  in  the  productions  of  an  author 
existed  at  common  law  previous  to  and  independently  of 
statutory  enactment,  and  if  it  had  an  existence  previous  to 
statutes,  whether  the  statutes  dealing  with  the  subject  and 
conferring  on  authors  a  copyright  for  a  certain  number  of 
years  took  away  from  them  all  copyright  in  their  works  after 
the  time  so  specified  had  expired.  In  other  words,  had  an 
author  copyright  in  his  published  works  indefinite  and  un- 
limited in  point  of  time,  or  was  his  right  strictly  confined  to 
the  period  marked  out  in  the  legislative  enactments  relating 
to  copyright  ? 

The  first  Act  of  Parliament  which  deals  with  the  question 
of  copyright  after  publication  is  the  8  Anne,  c.  19,  and  it 
conferred  on  authors  (or  their  assigns)  of  works  published 
Jiefore  the  year  17 10  a  copyright  of  twenty-one  years*  dura^ 
tion,  '^  and  no  longer,^'  and  on  the  authors  or  assignees  of 
works  published  after  that  date  a  copyright  of  fourteen  years 

Tbl 


"  and  no  longer,"  to  commence  from  the  day  of  first  publica- 
WiV/J^/V/fiic'tion.  Did  this  Act  deprive  authors  of  copyright  in  their 
c(4^  productions  after  the  expiration  of  the  period  of  twenty-one 

or  fourteen  years  ? 

Ilor  a  long  time  it  was  held  that  it  did  not;  that  the 
author  had  a  general  right  of  property  in  his  works  which  he 
did  not  lose  by  publication,  and  of  which  the  statute  did  not 
deprive  him.  In  1735  (more  than  twenty-one  years  after  the 
passing  of  8  Anne,  c.  19),  Sir  Joseph  Jekyll,  M.R.,  granted 
an  injunction  to  restrain  the  printing  of  "  The  Whole  Duty  of 
Man,"  which  had  first  appeared  in  1657.  (a)  As  the  statutory 
term  of  copyright  had  passed,  the  plaintiffs  title  to  an  injunc- 


(a)  Byre  v.  Walker  (cited  4  Burr.  2325^. 
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tion  could  only  rest  on  the  ground  of  his  general  common  paw^i. 
law  right  of  property  independent  of  and  outlasting  the  chaptbbvi. 
statutory  period  limited  by  the  Act  of  Anne.  In  the  same 
year  (1735)  Lord  Talbot  granted  an  injunction  to  restrain  the 
printing  of  Pope's  and  Swift's  "  Miscellanies,"  though  many 
of  the  pieces  were  published  before  the  statute  of  Anne  (a), 
and  the  injunction  was  submitted  to.  In  1736  Sir  Joseph 
Jekyll  restrained  the  publication  of  Nelson's  *^  Festivals  and 
Fasts,'*  though  the  book  was  first  published  in  1703.(6)'  In 
1739  Lord  Hardwicke  granted  an  injunction  against  the  pub- 
lication of  Milton's  "  Paradise  Lost,"  though  the  title  of  the 
plaintiffs  was  derived  from  an  assignment  from  the  author 
made  in  1667.(6)  In  1752  Lord  Hardwicke  granted  a 
similar  injunction  with  respect  to  the  publication  of  an 
annotated  edition  of  the  same  poem.(eQ  And  all  these 
decisions  were  acquiesced  in. 

In   1 76 1,  an  opportunity  occurred  for  the   first  time  of 
determining  the  question  by  a  Court  of  Error,  in  the  case  of 
Tonson  v.  Colliii${e),  an  action  relating  to  the  copyright  in 
the  Spectator,  which    had  been  purchased  from  Addison 
and  Steele.     But  the  action,  before  its  final  determination, 
was  discovered  to  be  a  collusive  one,  and   it   fell   to   the 
ground  in   consequence.    An  important  case  (/),  however,  ifiWar  v.  royzor 
soon  after  occurred  (in  1769)  in  which  the  subject  was  very  (o^«"^«^)- 
fully  discussed  by  the  Court  of  King's  Bench,  and  in. which 
the^rst  of  the  two  opinions  referred  to  at  the  beginning  of  ^f  •Xi^^fl, 
this  chapter  was  maintained  by  the  majority  of  the  court."^^'^  L^v*..^/ 
The  action  was  brought  to  recover  damages  for  t^e  publi-      ^*/^*f'yf 
cation  of    an    edition  of   Thomson's    "Seasons,"    a    work^'J^^'''^  ^  ^'• 
which  the  plain tiflF  had  purchased  from  its  author  in  1729,    ,**^^         v^ 
and  had  continued  to  publish  from  that  time  down  to  the  '<^^*tf*y«y^ 
year  1763,  when  the  defendant  Millar  published  the  edition  ^^^'^ ''^  *'^ 
complained  of  without  the  plaintiffs  license  or  consent.     The 
term  of  years  during  which  the  statute  of  Anne  secured 
the  copyright  to  the  author  had  long  since  expired,  and  the 
plaintiff's  claim  could  only  rest  upon  the  ground  of  a  per- 
petual property  at  common  law,  independent  of  statute,  in 
the  author  or  his  assignees.    The  jury  found  the  facts  of  the 
case  in  a  special  verdict,  and  also  that  before  the  reign  of 
Queen  Anne  it  was  usual  to  purchase  from  authors  the  per- 
petual copyright  of  their  books,  and  to  assign  the  same  from 

(a)  Motte  V.  Faulkner  (cited  lb,)        (6)  Walthoe  v.  Walker  (lb.). 

(ej)  Tonson  v.  Walker  (cited  4  Bnrr.  2326). 

(d)  Tonson  v.  Walker  (3  Swans.  672). 

(e)  I  W.  Black,  301,  321,  345. 
if)  MiUa/r  v.  Tanflor  (4  Burr.  2303). 
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^—^'  hand  to  hand  for  valuable  consideration,  and  to  make  the 
chaptb«  VI.  same  the  subject  of  family  settlements.  Lord  Mansfield,  C. J., 
and  Willes  and  Aston,  JJ.,  gave  judgment  in  favour  of  the 
plaintiff  and  his  right  at  common  law,  independently  of  and 
unaffected  by  the  statute  of  Anne,  Yates,  J.,  being  of  a  con- 
trary  opinionr  The  judgment  of  the  majonfcy  of  the  court  was 
based  not  only  on  the  decided  cases  already  referred  to,  but 
on  the  broad  ground  of  natural  justice  and  equity.  They 
considered  that  as  every  man  has  an  exclusive  property  in 
his  works  before  publication,  he  continues  to  possess  it  after 
publication,  publication  being  no  abandonment  of  his  right 
And  as  for  the  statute  of  Anne,  they  were  of  opinion  that 
it  -vms^jnerelx Jiitended  to^ve  ioZA.  term  of  years  a  mprft 
J  ^ffifiiftnt  protfipti^T^i  where  the  entry  and  the  other  provisions 
of  the  Act  had  been  complied  with,  and  not  to  abridge  the 
duration  of  the  author's  exclusive  property  in  his  work. 

But  thi§.jdid  not  long  continue  to  be  law.  The  subject 
came  atTast,  on  appeal,  before  the  House  of  Lords  in  1774, 
in  the  case  of  Donaldson  v.  Beck€tt,(a)  and  the  decision  in 
Millar  v.  Taylor  was  distinctly  overruled.  The  case  came 
on  appeal  from  the  Court  of  Chancery,  in  which  Lord 
Apsley  had  followed,  as  of  course,  the  ruling  of  the  King's 
Bench  in  Millar  v.  Taylor,  After  the  question  had  been 
fully  argued,  the  judges  were  called  on  to  deliver  their 
opinions  in  answer  to  certain  questions  put  to  them.  Ten 
of  them,  against  one,  were  of  opinion  that  at  common  law 
an  author  of  any  book  or  literary  composition  had  the  sole 
right  of  first  printing  and  publishing  it  for  sale.  Eight  were 
of  opinion  that  the  author  might  bring  an  action  against  any 
person  who  printed,  published,  or  sold  the  same  without 
his  consent ;  one  denied  the  author's  right  to  do  so,  and 
two  others  considered  the  action  would  lie  only  when  the 
invasion  was  coupled  with  fraud  or  violence.  Seven  judges 
against  foui*  were  of  opinion  that  the  law  did  not  take  away 
the  author's  right  after  publication,  and  that  no  person 
could  reprint  and  sell  for  his  own  benefit  the  author's  work 
without  his  consent.  Six  against  five  were  of  opinion  that 
the  statute  of  Anne  took  away  the  common  law  copyright 
after  publication,  and  .that  an  author  is  thereby  precluded 
from  every  remedy  except  upon  the  foundation  of  that 
statute,  and  on  the  terms  and  conditions  prescribed  by  it. 
Seven  judges  against  four  were  of  opinion  tliat  the  author 
of  any  literary  composition  and  his  assigns  had  the  sole 
right  of  printing  and  publishing  the  same  in  perpetuity,  by 


Opinions  of  the 
1udge«. 


(a)  4  Borr.  2408. 
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the  common  law.  And  six  judges  against  five  were  of  ^^1^* 
opinion  that  this  right  in  perpetuity  is  restrained  and  taken  chaptxbvi. 
^way  by  the^tatute  of  Anne7~Xord"Mansfield  did  not 
deliver  his  opinion,  but  it  was  known  that  he  adhered  to 
the  doctrines  laid  down  in  his  judgment  in  Millar  v.  Taylor, 
Lord  Camden  addressed  the  House  of  Lords  against  the 
doctrine  of  a  common  law  copyright,  and  especially 
denounced  as  odious  and  selfish  the  doctrine  of  a  perpetual 
copyright  after  publication.  He  was  followed  on  the  same 
side  by  Lord  Apsley,  C.  The  House  reversed  the  decree  Decwoa. 
pronounced  by  the  Court  of  Chancery,  and  thus  finally 
decided  that  whether  copyright  after  publication  did  or  did 
not  exist  at  common  law  before  the  statute  of  Anne,  that 
statute  had  abrogated  the  right,  ancTthat  no  author  nacT  a 
\^tly  in  Ma  W('>t'TrR^fnr''^iiy7nT\<^pT*  pprTof?  than  that  set  out 
le  statute. 

This  decision  appears  to  have  caused  great  alarm  amongst 
the  booksellers  of  London,  very  many  of  whom  had  pur- 
chased old  copyrights,  not  within  the  protection  of  the 
statute  of  Anne,  on  the  faith  of  the  previous  decisions  and 
the  general  opinion  that  the  common  law  right  of  property 
in  literary  works  had  not  been  interfered  with  by  that 
statute.  They  petitioned  Parliament  to  relieve  them  from' 
the  consequences  of  the  recent  decision  of  the  House  of 
Lords.  A  committee  was  appointed  by  the  House  of  Com- 
mons to  investigate  the  matter ;  evidence  was  taken,  and  a 
BiU  was  introduced  to  vest  in  the  purchasers  of  old  books,  not 
protected  by  the  Act  of  Anne,  the  sole  property  in  them 
for  a  limited  time.  After  debates  of  a  very  acrimonious 
character,  and  after  counsel  had  been  heard  at  the  bar  for 
and  against  the  Bill,  it  passed  the  House  of  Commons,  but 
was  thrown  out  in  the  House  of  Lords,  owing  chiefly  to  the 
opposition  of  Lord  Camden. 

The  universities  were  more  fortunate,  for  in  1775  they 
obtained  an  Act(a)  enabling  the  two  English  universities, 
and  the  Scotch,  together  with  the  colleges  of  Eton,  West- 
minster, and  Winchester  to  retain  the  perpetual  copyright 
in  books  given  or  bequeathed  to  them  for  the  advancement 
of  useful  learning,  and  other  purposes  of  education. 

On  whatever  basis  of  natural  right  the  title  of  an  author  Foundation  or 
to  the  sole  property  in  the  products  of  his  mental  faculties  publkftli^^' 
may  rest  in  the  last  resort,  it  is  now  clear  that  the  copyright 
after  publication  enjoyed  by  British  subjects  is  not  regarded 
as  a  property  derived  from  or  carved  out  of  any  general 

(a)  15  Geo.  3,  c.  53. 
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right  of  property,  but  it  is_^a  territorial  monopoly Jiifija^eaJtion 
of_our_miinicipal  law,  and  bounded  and  regulated  by  the 
Copyrighta.  Aoto.^)  An  author  has  no  fight  or  propeH^ 
Es  work  after  publication  other  than  that  whioh  is  con- 
ferred  onhim  by  tlio  different   statutes'  which  hi 


passed  from  time  to  time  with  reference  to  the  subject  oi 
^^SIBShU  To  these,  therefore,  we  must  look  in  order  to" 
3etermine  the  nature  and  extent  of  the  author's  right,  the 
conditions  on  the  performance  of  which  it  is  dependent,  and 
the  mode  in  which  infringements  of  his  statutory  rights  are 
to  be  dealt  with. 

Historical  Summary  of  the  Copyright  Acts. 

It  has  already  been  stated  that  down  to  the  year  171a 
whatever  rights  authors  had  in  their  works  were  left  un- 
defined by  any  statutory  enactments,  and  in  consequence, 
as  the  Act  of  Anne  (8  Anne,  c.  19)  passed  in  that  year  tells 
us  in  its  preamble,  "  printers,  booksellers,  and  other  persons' 
frequently  took  "  the  liberty  of  printing,  reprinting,  and 
publishing,  or  causing  to  be  printed,  reprinted,  and  pub- 
lished books  and  other  writings,  without  the  consent  of  the 
authors  or  proprietors  of  such  books  and  writings,  to  their 
very  great  detriment,  and  too  often  to  the  ruin  of  them  and 
their  families."  For  the  purpose  of  preventing  such  prac- 
tices in  future,  and  for  the  encouragement  of  learned  men  to 
compose  and  write  useful  books,  that  statute  enacted  that 
from  and  after  the  loth  day  of  April,  17 10,  "the  author  of 
any  book  or  books  already  printed,  who  hath  not  transferred  to 
any  other  the  copy  or  copies  (6)  of  such  book  or  books,  in 
order  to  print  or  reprint  the  same,  shall  have  sole  right  and 
liberty  of  printing  such  book  and  books  for  the  term  of  one 
and  twenty  years,  to  commence  from  the  said  lOth  day  of 
April,  and  no  longer ;  and  that  the  author  of  any  book  or 
books  already  composed,  and  not  printed  and  published,  or 
that  shall  hereafter  be  composed,  and  his  assignee  or  assignees 
shall  have  the  sole  liberty  of  printing  and  reprinting  such 
book  or  books  for  the  term  of  fourteen  years,  to  commence 
from  the  day  of  first  publishing  the  same,  and  no  longer.^' 
And  the  Act  inflicted  a  penalty  on  those  who  should,  within 

(a)  See  the  remarks  of  Crompton,  J.,  in  Jeffreys  v.  Boosey  (4  H.  L. 
847).  In  the  elaborate  opinions  given  by  the  judges  to  the  House  of 
Lords  in  this  case  the  arguments  for  and  against  the  existence  of 
copyright  at  common  law  are  fuller  stated. 

(6)  By  the  word  "  copy  "  in  this  statute  and  in  the  early  cases  on 
the  subject,  is  meant  wnat  we  now  call  copyright.  Vide  ante,  p.  40* 
note  (6). 
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the  time  specified  in  the  Act,  print,  reprint,  or  import,  or  ^^i- 
<5ause  to  be  printed,  &c.,  "  without  the  consent  of  the  pro-  caxmu  vi. 
prietor  or  proprietors  thereof  first  had  and  obtained  in 
writing,"  or  should  sell,  publish,  or  expose  to  sale  any  book 
or  books  so  printed,  &c.,  without  consent,  the  penalty  being 
a  forfeiture  of  the  book  or  books  to  the  proprietor  of  the 
copy,  and  one  penny  for  every  sheet  found  in  x  the  offender's 
possession,  one  moiety  to  go  to  the  Sovereign,  the  other  to 
any  person  suing  for  it. (a) 

The  benefit  of  the  preceding  enactment  was,  however, 
extended  only  to  those  books  published  after  the  passing  of 
the  Act,  whose  proprietor's  title  was  entered  in  the  register 
book  of  the  Stationers'  Company  in  the  manner  usual  before 
the  Act.(6) 

The  Act  furthermore  empowered  every  person  who  con- 
sidered the  price  of  a  book  too  liigh  to  bring  the  matter 
before  the  Archbishop  of  Canterbury,  the  Lord  Chancellor 
or  Lord  Keeper,  the  Bishop  of  London,  the  Chief  Judge  of 
the  King's  Bench,  the  Chief  Judge  of  the  Common  Pleas, 
the  Chief  Baron  of  the  Exchequer,  the  Vice-Chancellors  of 
the  two  English  Universities,  the  Lord  President  of  the 
Sessions,  the  Lord  Justice  General,  or  the  Rector  of  the 
College  of  Edinburgh,  one  or  more  of  whom  might  examine 
into  the  cause  of  complaint  and  settle  the  price  of  the  book 
as  seemed  just,  and  make  the  bookseller  or  printer  pay  all 
the  costs  of  the  person  making  the  complaint.(c) 

Provision  was  made  that  nine  copies  of  every  book  should 
be  given  to  different  libraries,  and  the  rights  of  the  universi- 
ties were  saved(rf).  With  respect  to  books  in  other  languages, 
the  Act  provided  that  nothing  contained  in  it  should  extend 
or  be  construed  to  extend  "to  prohibit  the  importation, 
vending,  or  selling  of  any  books  in  Greek,  Latin,  or  any 
other  foreign  language  printed  beyond  the  seas,  anything  in 
this  Act  contained  to  the  contrary  notwithstanding."(e) 

The  next  statute  dealing  with  the  subject  of  copyright  was  s  Geo.  j,  o.  15. 
the  8  George  2,  c.  13.    It  conferred  a  copyright  of  equal  copyrfffS? to 
duration  to  that  given  to  the  authors  of  books  by  the  statute  *>pg^y»°8«- 
of  Anne,  viz.,  fourteen  years,  on  every  person  who  should    " 
''invent  and  design,  engrave,  etch,  or  work  in  mezzo-tinto  or 
chiaro  oscuro,  or  from  his  own  works  and  invention  should 
cause  to  be  designed  and  engraved,  etched,  or  worked  in 
mezzotinto  or  chiaro  oscuro  any  historical  or  other  print  or 
prints  ....  which  shall  be  truly  engraved,  with  the  name 

(a)  Sect.  I.  (b)  Sect.  2.  (c)  Sect.  4.  W  Sect.  5. 

(e)  Sect.  8. 

F 


66 


LAW    OF   COPYRIGHT. 


Pabt  I. 


Cmarkb  VI. 


17  Geo.  3,  c.  57. 
Further  remedy 
hf  action. 


of  the  proprietor  on  each  plate,  and  printed  on  every  such 
print  or  prints ;"  and  it  inflicted  a  penalty  of  five  shillings 
for  every  pirated  print. 

The  preceding  Act  having  reference  only  to  those  who 
*'  invented  and  designed,"  or  "  from  their  own  works  and 
invention"  engraved,  &c.,  any  prints,  was  found  to  be 
7  Geo.  3,  c.  3?:_  ineflfectual  for  the  purposes  intended.  So  7  Geo.  3,  c.  38,  wa& 
passed,  extending  the  benefit  and  protection  of  the  former 
Act  to  every  person  who  should  "  engrave,  etch,  or  work  in 
mezzotinto  or  chiaro  oscuro,  or  cause  to  be  engraved,  etched, 
or  worked,  any  print  taken  from  any  picture,  drawing,  model, 
or  sculpture,  either  ancient  or  modern  ....  in  like  manner 
as  if  such  print  had  been  graved  or  drawn  from  the  original 
design  of  such  graver,  etcher,  or  draughtsman,"  and  the  pro- 
tection afforded  by  both  Acts  is  extended  to  the  proprietors 
for  twenty-eight  instead  of  fourteen  years. 

The^enalties  inflicted  on  pirates  "by  the  two  preceding 
Acts  being  found  insufficient  to  protect  the  property  of 
artists,  the  Legislature  added  an  additional  security  in  the 
Act  17  Geo.  3,  c.  S7>^by  giving  to  the  proprietor  of  historical 
and  "other'  prints,  maps,  charts,  plans,  &c.,  a  special  action 
upon  the  case  against  any  person  who  should  within  the 
time  limited  by  the  Acts  offend  against  any  of  the  provisions 
contained  therein,  to  recover  such  damages  as  a  jury  on  the 
trial  of  such  action,  or  on  the  execution  of  a  writ  of  inquiry 
thereon,  should  give  or  assess,  together  with  double  costs  of 
suit. 

38  Geo.^3,  c.  71,  vests  the  sole  right  and  property  of 
makuig"moaels  or  casts  in  the  original  proprietor,  for  the 
term  of  fourteen  years,  from  the  time  of  first  publishing  the 
same,  and  gives  to  the  proprietor  an  action  on  the  case 
against  all  persons  offending  against  his  rights  during  that 
term ;  an  exception  being  made  in  the  case  of  persons  who 
purchase  the  right  from  the  original  proprietors. 

The  41  Geo.  3,  c.  107(a)  aftbrded  further  protection  to 
the  pfoprietofS'of  books.  It  increased  the  penalty  in  ccusea 
of  infringement,  and  furthermore  gave  to  the  proprietor  an 
action  on  the  case  against  every  bookseller,  printer  or  other 
person  "  in  any  part  of  the  United  Kingdom,  or  in  any  part 
of  the  British  dominions  in  Europe,"  who  should,  after  the 
passing  of  the  Act,  print,  reprint,  or  import,  or  cause  to  be 
printed,  reprinted,  or  imported,  without  the  consent  of  the 
proprietor  first  had  in  writing,  signed  in  the  presence  of  two 

(a)  Bepealed  by  5  &  6  Yict.»  c.  45,  s.  i,  except  as  to  rights  existing 
or  proceedings  pending  at  the  time  of  passing  of  that  Act 


38  Geo.  3,  c.  71. 

llodels  and  casts 


41  Geo.  3,  c.  107. 
Kztonslun  of 
the  term  of 
copyright. 
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or  more  credible  witnesses,  any  book  or  books,  or  who,       p^*- 
knowing  them  to  be  printed,  reprinted,  &c.,  without  the    chamrVI. 
proprietor's  consent,  should  sell,  publish,  or  expose  them  to 
sale,  or  cause  them  to  be  sold,  &c. ;  the  proprietor  to  recover 
such  damages  as  the  jury  should  award  or  assess  with  double 
costs  of  suit 

Sect.  I  further  provided  that,  if  at  the  expiration  of  the 
term  of  fourteen  years  the  author  or  authors  should  still  be 
living,  he  or  they  should  have  the  sole  right  of  printing,  or 
disposing  of  copies  for  another  term  of  fourteen  years ;  but 
the  Act  did  not  extend  to  books  already  published,  nor 
indemnify  against  penalties  under  former  Acts  in  force  at 
the  date  of  the  union  of  Great  Britain  and  Ireland ;  and  (sec. 
7)  the  importation  of  pirated  copies  was  prohibited. 

Again  the  Legislature  interfered,  and  with  a  design  similar  54660.3,0. 156. 
to  that  of  the  preceding  statutes,  by  the  Act  54  Geo.  3,  c.  ex"teSiton  of 
I56.(a)     It  altered  the  term  of  copyright  in  Books,  enacting^^  ^"- 
that,  instead  of  a  copyright  for  fourteen  years  in  the  author 
and  his  assignee,  and  then,  if  the  author  were  alive  at  the 
expiration  of  that  term,  for  fourteen  years  more  in  the  author 
himself,  the  author  and  his  assignee  should  have  the  sole 
liberty  of  printing  and  reprinting  his  book  or  books  for  the 
full  term  of  twenty-eight  years  from  the  day  of  first  publica- 
tion, to  continue  during  the  remainder  of  the  author's  natural 
hfe,  should  he  outlive  the  twenty-eight  years. 

Dramatic  literary  property  which  had  hitherto  been  un- 3  &  4^111.4,0.  is. 
noticed  by  l^arliainenTwas  next  dealt  with.  3  &  4  Will.  4^  drfmatlc 
g  IS,  enacted  that,  after  the  passing  of  that  jSrci;iSe  author,  "prvscnteUon. 
or  his  assignee,  of  any  tragedy,  comedy,  play,  opera,  farce,  or 
any  other  dramatic  piece  or  entertainment,  composed,  and 
not  printed  and  published  by  the  author  or  his  assignee,  or 
which  should  thereafter  be  composed,  and  not  printed  or 
published  by  the  author  or  his  assignee,  should  have  as  his 
own  property  the  sole  liberty  of  representing,  or  causing 
to  be  represented,  at  any  place  of  dramatic  entertainment 
whatsoever,  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  in  the  isles  of  Man,  Jersey  and  Guernsey, 
or  in  any  part  of  the  British  dominions,  any  such  produc- 
tion as  aforesaid,  and  should  be  deemed  the  proprietor 
thereof ;  and  the  author  of  any  such  production,  printed  and 
published  by  him  or  his  assignee  within  ten  years  before  the 
passing  of  the  Act,  or  which  should  thereafter  be  so  pub- 
lished, should,  from  the  time  of  passing  the  Act,  or  from  the 

(a)  Repealed  by  $  <&  6  Yict.,  c.  45,  8.  i,  except  as  to  rights  ezistiiig, 
or  proceedings  pending  at  the  time  of  passing  of  that  Act. 
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time  of  such  publication,  respectively,  jmtil  the,  end  of 
twentj-elght  years  froiiTthe  publication,  or  if  tlie  author  of 
authors,  or  the  survivof'oTthe  authors,*  was  alive  at  the  end 
of  that  period,  during  the  residue  of  his  natural  life,  have, 
as  his  own  property,  the  sole  'liberty  of  representing  it,  or 
causing  it  to  be  represented  at  any  place  of  dramatic  enter- 
tainment, (a) 

The  next  subject  dealt  with  by  statutory  enactment  was 
the -publication  of  lectures  without  consent.  The  provisions 
of  5  <5t;  O  Will.  4,  c.  65,  on  this  subject  have  been  already 
refifred^o,  antep^.  40*,  41. 

6  &  y  Will.  4,  c.  59,  extended  to  Ireland  the  provisions  of 
17  Geo.  3,  c.  57,  relating  to  the  protection  of  copyright  in 
prints  and  engravings. 
x&aVicLc.s9.      The  International  Copyright  Act    of    I    &;   2   Vict. 

International,     ,       ^;,\  Jjf    ,  y>  ,—      ,     ~ 


<k6  wm.  4, 

c.  65. 
Lectures. 


6  &  7  wm.  4> 

c.  59. 
Ireland. 


C. 


f59,(&)  empowered  ffer  Majeslj^T'TSy^  Order   in    Council,  to 
'  gf'arit  a  copyright  in  England,  for  tl;^,  same  term  tTiatjEnglish 
t^'^        •  subjects  might  enjoy  it,  to  foreign  authors  whose  govern- 
xM^lf^^in  I    '  inents  should  engage  to  sedtffe'lhe  'same  privilege  to  Brttfasli  * 
y /^^^^^  I '1  Authors. 

j&6Vict.cj45." "Wext  came  the  comprehensive  statute  of  5  &  6  Vict,  c.  45, 

of  the^rm*of°   repealing  the  former  Acts  of  8  Anne,  c.  19;  41  Geo.  3,0.  107, 

copyright.       "and  54  Geo.  3,  c.  156,  except  as  to  proceedings  then  pending 

at  law  or  in  equity,  or  to  causes  of  action  or  suit,  or  rights 

of  contract  then  subsisting. 

This  Act  extends  the  term  of  copyright  in  every  book  pub-  . 
lished  in^thfijifetime  of  its  author  to  the  patural  life  of  the 
"author,  and  the  further'^ferm  of  seven  years,  commencing  at 
inie"Eime  of  his""death;  or  to  the  term  of  fortjj; two"  years 
altogether,  from  the  first  publication  o{  the  book,  should  thali 
Tltlilib^f  bf  y"ears  not  have  elapsed  at  the  end  of  seven  years 
^X^eejt^Lt^UM^  from  the  death  of  the  author  ;  or  if  the  book  be  published 

^^  ; ^  after  his  death,  to  the  term  of  Torty-two  years  fronijjifi  first 

P'  4e^X  i^-ZL-.^t^ii^PJ?^'^^^^^  thereof  Tn  cases  of  subsisting  copyright  the  Act 
cL^j^,^^  ^  ^  extended  the  term  of  enjoyment  to  that  last  mentioned,  except 
J^^^T^^^  1*  where  it  belonged  to  an  assignee  for  other  consideration  than 
/r//Zc^t>u*«,^!i^^^^hat  of  natural  love  and  affection. 

/      /^l!nli-.i.  Sect.  18  of  this  Act  first  deals  with  the  question  of  copy- 

right in  productions  appearing  in  encyclopaedias,  periodicals, 
and  works  published  in  a  series,  reviews,  or  magazines. 

The  provisions  of  3  &  4  Will.  4,  c.  15,  relating  to  dramatic 
literary  property,  are  by  this  Act  extendecTTo  musical  cpni^ 
positions,  and  the  extended  term  of  dufation_of  copyright  in 


^       '  ^  Periodicals.^ 


Mnsioal  compo- 
•itioDi. 


(a)  Sect  I. 
(Z>)  Eepealed  by  7  Vict  c.  12. 
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J)Ookg  provided  by  the  present  Actj^q  applied  also  to  the  liberty       ^^J- 
of  representing  dramatic  pieces  and  musical  compositions^  the    ciurm  vr. 
lirst  public  representation  or  p^formance  of  any  dramatic  piece 
or  migicial  composition  being  deemed  equivalehfi,  in  the  con- 
strucSon  <rf  the  Act,  to  the  nrst  publication  of  any  book.(a) 

The  Act  7  Vict.  c.  12,  was  passed  to  amend  the  law  relating  7  vict.  c.  la. 
to  International  Copyright.    It   repeals   the   International  fSSSS^l'*^ 
Copyright  Act  of  i  &  2  Vict.  c.  59,  and  enables  Her  Majesty,  copyright, 
by  Order  in  Council,  to  confer  more  extended  privileges  ^^  ^^^iLJUuUi^^^^ 
authors  of  books,  prints,  articles   of  sculpture,  and   otherc^^^j^^-n,^ 
works  of  art,  ^t  published  in  foreign  countries,  by  giving^  ^  ^    , 
them  a  copyright  rf  not  greater  duration  than  that  ^i^joy^d^^^jfjj^***  -^um*. 
in  works  of  a  similar  character  first  published  in  the  United  ^^^^L  Z***^****^^ 
Kingdom.     It  also  enables  Her  Majesty  to  direct  thatauthors^^ 
and  composers  of  dramatic^pieces  first  publicly  represented 
ana  pertormed  in  foreign  couhtfies  shall  have  similar  rights 
in  tlie  i3ritish  domii 


rne  law  relating  to  the  protection  in  the  colonies  of  books  lo&n  vict. 
entitled  to  copyright  in  the  United  Kingdom,  was  amended  cofoniai 

by  10  &  II  Vict  C.  95.  Copyright. 

International  copyright  was  again  dealt  with  by^  &  16  i5&i6Vict. 
Vict,  c.^2,  (amended  in  one  particular  by  38  Vict.  c.  12 ;  vide  Fwtiier 
posiy  cEap.  on  Dramatic  and  Musical  Compositions)  which  Jn^JJlonai* 
extends  and  explains  the  previous  Acts,  besides  enabling  Her  copyrigrht. 
Majesty  to  carry  into  effect  a  convention  with  France  on  the 
subject  ■ 

IhirAct  clears  up  a  previously  existing  doubt  as  to  prints  Litjiograpiw. 
taken  by  lithography,  by  applying  to  them  the  provSTonS 
contained  in  the  different  statutes  relating  to  other  prints  and 
engravings.  (6) 

The  legislature  came  in  the  last  place  to  the  aid  of  authors  as&a^vict. 
of  paintings,  drawings,   and   photographs.    In    1858   Lord  Paintiiigs. 
Lyndhurst  presented  a  petition  to  the  House  of  Lords  from  pSJUgSpSf.* 
the  Society  of  Arts,  the  Koyal  Institute  of  British  Architects, 
and  a  number  of  sculptors,  painters,  photographers,  and  others, 
asking  for  an  extension  of  the  law  of  copyright  to  works  of 
line  art.    A  committee  was  appointed  and  a  report  presented, 
and  a  Bill  was  introduced  to  give  effect  to  the  report.    A  dis- 
solution of  Parliament,  however,  delayed  the  matter  for  a  while, 
but  in  1862  the  Act  25  &  26  Vict.  c.  68.  was  passed  to  accom- 
plish  the  prayer  of  the  petition.    Previously  to  that  statute 
the  authors  of  paintings,  drawings^  and  photographs  had  no 
copyright  in  their  works.(r) 

(a)  Sect.  20.  (&)  Sect.  14, 

(c)  See  the  preamble  to  this  statute. 
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The  foregoing  is  but  a  rapid  summary  of  the  legislative 
enactments  on  the  subject  of  copyright,  in  their  chronological 
order.  The  chief  provisions  of  the  various  Acts  will  be  con- 
sidered in  detail  when  treating  in  succeeding  chapters  of  the 
different  subjects  in  which  copyright  exists. 


Definition  or 
copyright. 


Heiinine  of 
••book." 


Maps. 


CHAPTER  VIL 
COPYfilGHT  IN  BOOKS. 

The  Act  of  S  &  6  Vict.  c.  45,  s.  2,  defines  "  copyright"  to 
mean  tKe  sole  and  exclusive  liberty  of  prmtin^  <5f  Otherwise 


multiplying(a)  copies  of  any  subject  to  wKich'the  said  word 
IS  m  the'  "-^t  applied. 

The  same  section  provides  that  the  word  "book"  shall 
be  construed  to  mean  and  include  every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet  of  letter-press(6),  sheet 
of  music,  map,  chart,  or  plan  separately  published(c). 

In  the  opinion  of  James,  L.J.,  and  Slellish,  L. J.,  this  enact- 
ment alters  the  law  as  to  maps.  "  Formerly,"  said  James, 
L.J.,  "naags  had  been  considered  artistic  works,  now  they 
were  to  te  brought  into  their  proper  place  as  literary  works. 
And  rightly  so,  in  my  opinion,  for  maps  are  intended  to  give 
information  in  the  same  way  as  a  book  does.  A  chart,  for 
instance,  gives  similar  information  to  sailing  rules;  maps 
give  instruction  as  to  the  statistics  and  history  of  the  country 
portrayed ;  they  point  out  the  amount  of  population,  the  places 
where  battles  were  fought,  the  dates  when  provinces  were 
annexed,  as  in  maps  of  India,  and  give  other  geographical  and 
historical  details.  It  was  quite  reasonable,  therefore,  to  take 
them  out  of  the  law  of  artistic  works,  and  to  give  them 
greater  protection  by  bringing  them  under  the  law  of  copy- 
right of  literary  works."  Mellish,  L. J.,  added :  "  It  is  impos- 
sible to  read  the  Act  without  seeing  that,  for  some  purposes 
at  least,  there  was  to  be  a  change  in  the  copyright  of  maps, 

(a)  This  gives  a  wider  meaning  to  the  term  than  that  given  by  the 
Statute  of  Anne,  which  was  ** tne  sole  right  and  liberty  of  pi'iiiting** 
and  thus  protects  hterary  works  from  unauthorised  pubhcatiou  by 
other  means  than  the  press :  (see  jper  Talfourd,  J.,  Novello  v.  SudUno 
(12  C.  B.  189;  16  Jut.  671.) 

(h)  A  label  used  in  the  sale  of  any  article  is  said  by  an  American 
Judge  (M.'Clean)  not  to  be  a  book  withui  the  provisions  of  the  Copy- 
right Act:  (Goffeen  v.  Brunton,  4  M*Cleaii,  516.) 

(c)  See  Hime  Y.Dale  (2  Camp.  27  n.) ;  Clententi  v.  Ooidding  (2  Camp. 
25) ;  Bach  V.  Longman  (Cowp.  623). 
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und  that  some  maps  were  to  be  included  under  the  term       ^^i- 
"  books."     So  that  tor  some  purposes,  at  least,  that  Act  altered   ^'^^"»  ^^  ^ 
the  Acts  of  Geo.  2  and  Geo.  3."(tt) 

This  is  important  to  all  publishers  of  inaps,  in  viewof  the 
statutory  requirements  as  to  registration  and  deposit  of  copies 
mentioned  post. 

Malins,  Y,C.(b),  held  that  a  newspaper  is  not  a  book  within  Newspapers. 

this  section,  and  does  not  require  to  be  registered  under  sect. 

13,  in  order  to  entitle  the  proprietor  to  restrain  the  piracy  of 
it ;  but  the  late  Master  of  the  Eolls  (Sir  Geo.  Jessel)  refused 
to  follow  this  decision,  which  he  considered  "  opposed  to  the 
plain  reading  of  the  Act  of  Parliament."(c) 

If  prints  are  published  together  in  a  volume,  they  form  a  book,  Book  of  prinu. 
whether  there  is  letterpress  or  not :  there  may  be  such  things  ■ 
as  picture  books  for  those  who  cannot  read  letterpress,  (d) 

With  respect  to  the  duration  of  copyright  in  books,  sect.  3  Duration  of 
enacts  "  that  the  copyright  in  every  book  which  shall  after  ^^py*^***- 
the  passing  of  this  Act  be  published  in  the  lifetime  of  its 
nuthor  shall  endure  fur  the  natural  life  of  such  author,  and  ^Y^t^tCUal^^o 
for  the  further  term  of  seven  years,  commencing" at  £he  time^V  ^*^  *>^ 
of  his  death,  and  BhHlf'be  EEeproperty  of  such  author  and  his  ^  ^^<^*^ 
assigns  :  provided  always,  that  if  the  said  term  of  seven  years 
shall  expire  before  the  end  of  forty-two  years  from  the  first 
publication  of  such  book,  the  copyright  shall  in  that  case 
endure  for  such  geriod  of  forty-two  years ;  and  that  the  copy- 
right in  every  booE"  which  shall  be  published  after  the  death 
of  its  author  shall  endure  for  the  term  of  forty-two  years 
from  the  first  publication  thereof,  and  shall  be  the  property 
of  the  proprietor  of  the  author's  manuscript  from  which  such 
book  shall  be  first  published,  and  his  assigns." 

In  the  case  of  books  published  before  the  passing  of  the  ^p^^^^^j",^ 
Act  (ist  July,  1842),  and  in  which  copyright  then  subsisted,  before^  Act. 
sect.  4  enacts,  "that  the  copyright  which  at  the  time  of 
passing  this  Act  shall  subsist  in  any  book  theretofore  pub- 
lished (except  as  hereinafter  mentioned)  shall  be  extended 
and  endure  for  the  full  term  provided  by  this  Act  in  cases  of 
books  thereafter  published,  and  shall  be  the  property  of  the 

(a)  Stannard  v.  Lee,  L.B.  6  Ch.  App.  349.  The  map  in  this  case,  pub- 
lished in  1870,  was  a  "  Panoramiu  Bird's-eye  view  of  France  and 
Pmsna,  and  the  snrronnding  countries  likely  to  be  involved  in  the 
war ;  with  the  railways  and  strategic  positions  of  each  army,  and  the 
great  fortresses  of  the  Rhine  provinces,*' 

(b)  Cox  V.  La/nd  and  WcUer  Journal  Company  (L.  Bep.  9  Eq.  324 ; 
21  L.  T.  N.  S.  548.) 

(<?)  Walter  v.  Hoioe,  L.B.  17  C.  D.  708. 

\d)  Per  Jessel,  M.B.,  in  Maple  Sf  Co,  v.  Junior  Army  ^  Navy 
8tore9,  L.B.  21  CD.  377,  379. 
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p^i.  person  who  at  the  time  of  passing  of  this  Act  shall  he  the 
chaptkh VII.  proprietor  of  such  copyright:  Provided  always,  that  iit 
all  cases  in  which  such  copyright  shall  belong  in  whole 
or  in  part  to  a  publisher  or  other  person  who  shall  have 
acquired  it  for  other  consideration  than  that  of  natural 
love  and  affection,  such  copyright  shall  not  be  extended  by 
this  Act,  but  shall  endure  for  the  term  which  shall  subsist 
therein  at  the  time  of  passing  of  this  Act,  and  no  longer, 
unless  the  author  of  such  book,  if  he  shall  be  living,  or  the 
personal  representative  of  such  author,  if  he  shall  be  dead, 
and  the  proprietor  of  such  copyright  shall,  before  the 
expiration  of  such  term,  consent  and  agree  to  accept  the 
benefits  of  this  Act  in  respect  of  such  book,  and  shall  cause 
a  minute  of  such  consent  in  the  form  in  that  behalf  given  in 
the  schedule  to  this  Act  annexed  to  be  entered  in  the  book 
of  registry  hereinafter  directed  to  be  kept,  in  which  case 
such  copyright  shall  endure  for  the  full  term  by  this  Act 
provided  in  cases  of  books  to  be  published  after  the  passing 
of  this  Act,  and  shall  be  the  property  of  such  i^erson  or 
persons  as  in  such  minute  shall  be  expressed."(^) 

The  copyright,  then,  in  every  book  published  during  the 
author^s'litetime  is  to  Fast,  at  least,  for  forty-two  yearefrom 
the  time  of  its  first  puBIication,  and  may  last  for  uny  longer 
period  that  may  be  covered  by  the  duration  of  the  author's 
life,  with  seven  more  years  added.  If  the  book  is  published 
after  his  death,  the  copyright  lasts lorTorty-two  y ea][S*r?2S 
first  puBTTcationr'  Copyrights  subsisting  at  the  time  of  the 
passing  of  the  Act  are  extended  to  the  same  limits,  but  not 
in  the  case  of  assignees  of  the  copyright  for  other  considera- 
tion than  that  of  natural  love  and  aflection,  unless  with  the 
concurrence  of  the  proprietor  and  author  or  his  personal 
representative. 

The  Court  of  Queen's  Bench  (Cockburn,  C.J.,  and  Mellor,  J.) 
was  of  opinion  that  notwithstanding  the  above  enactment  as 
to  books  published  before  the  Act  and  sect.  20,  extending  the 
provisions  of  3  &  4  Will.  4,  c.  15,  to  musical  compositions, 
no  title  was  given  to  the  sole  right  of  representation  or  per- 
formance of  musical  compositions  published  before  the  Act ; 
but  this  opinion  was  overruled  by  the  Court  of  Appeal 
(Bramwell,  Brett  and  Cotton,  L. JJ.)(J) 
Whether  there  With  rcspcct  to  the  question  whether  there  must  be  a 
SSw*  *  ^^^^  known  author  by  whose  life  and  from  whose  death  the 
statutory  period  of  copyright  is  to  be  determined,  the 
observations  of  Lord  Deas  in  the  Scotch  case  of  Maclean 

(a)  See  Marzude  v.  Gibbons,  L.E.  9  Chy.  App.  518. 
{I)  Ex  pte.  HiUchins  and  Eomer,  L.E.  4  Q.  B.  D.  90,  483. 
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V.  Moody, {a)  in  the  year  1858,  are  deserving  of  attention.  p^^- 
In  that  case  an  argument  was  addressed  to  the  court  against  chxp™  vii. 
the  title  of  the  claimants  to  copyright  in  a  shipping  list 
called  "  The  Clyde  Bill  of  Entry,"  to  the  following  effect  :— 
that  the  object  of  the  statute  5  &  6  Vict.  c.  45,  was  to  encou-" 
rage  literary  merit;  that  intellectual  labour  constituting 
authorship  is  alone  thereby  protected ;  that  there  can  be  no 
authoi*ship  without  an  author ;  that  the  claimants  were  not 
the  authors  in  the  present  case,  nor  did  they  name  the 
authors ;  that  the  life  of  the  author  affords  the  only  criterion 
the  statute  gives  for  measuring  the  endurance  of  the  privi- 
lege ;  and  that  without  the  statutory  means  of  measuring  the 
privilege,  the  privilege  itself  cannot  exist.  Lord  Deas  said, 
"  I  am  humbly  of  opinion  that  this  argument,  although  in- 
genious, is  unsound.  The  Act  does  not  confine  the  privilege 
to  works  of  literary  merit Neither  does  the  Act  con- 
fine the  privilege  to  cases  in  which  there  is  a  known  author, 
whose  life  shall  afford  a  measure  for  the  endurance  of  the 
privilege.  A  person  may  find  a  manuscript  in  his  ancestor's 
repositories,  or  get  a  gift  of  it  and  publish  it,  and  he  may  be 
entitled  to  copyright,  although  he  cannot  tell  who  was  the 
author,  or  whether  the  author  is  living  or  dead.  The  Crown 
might,  I  presume,  get  up  a  publication  and  be  entitled  to 

copyright,  and  yet  the  Crown  never  dies That  the  first 

publisher  may  have  copyright  in  the  work,  although  he  cannot 
point  out  the  author,  appears  to  me  implied  in  sect,  16  of  the 
statute,  which  requires  the  defendant '  if  the  nature  of  his 
defence  be  that  the  plaintiff  in  such  action  was  not  the  author 
or  first  publisher  of  the  book '  to  give  notice  of  *  the  name  of 
the  person  whom  he  alleges  to  have  been  the  author  or  first 
publisher.'  I  think  it  is  here  assumed  that  there  may  be 
cases  in  which,  if  the  plaintiff  be  '  the  first  publisher*  he  may 
be  entitled  to  copyright,  although  no  author  has  been  or  can 
be  named  upon  either  side.  In  all  such  cases  it  is  obvious 
that  the  endurance  of  the  privilege  can  have  no  reference  to 
the  author's  life,  but  must  be  for  forty-two  years  after  the 
first  publication." 

An  author  may  be  described  as  one  who,  by  his  own  intel-  Author, 
lectual  labour  applied  to  the  materials  of  his  composition, 
produces  an  arrangement  or  compilation  new  in  itself.  (6) 

Where  the  incidents  of  a  person's  life  were  furnished  Jbyjiiip. 
to  another  wiio  prepared  theinTorpublication,  and  thecopy- 
right  was  taken  out.in  jtb^Jlftj^^e^pfthe^person  furnishingTnp 


ngut  was  taKen  out.in_tAQja§ime  or  tue  person  rurnisnm5.tne 

facts,  it  wasXelJ  in  America  that  he  was  not  the  author,  and 

(a)  Cases  in  Court  ofSeBsion,  vol.  xi.  p.  1163. 
(h)  Atmill  Y,  Ferrett  (2  Blatch.  40). 
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that  a  person  claiming  as  his  assignee  could  not  maintain  an 
action  for  infringement,  (a) 

Assistants  employed  by  the  publishers  of  a  shipping  list 
compUedjrorast^^  contained  in  custom-house  books  to 

winch  the  publisher  Eafl  sole  right  of  access  for  the  purpose 
of  publication,  were  said  by  Lord  Deas(6)  not  to  be  authors  in 
the  sense  of  sect.  1 8  of  5  &  6  Vict.  c.  45,  nor  in  any  reasonauio 
sense  whatever. 

The^  person  who  arranges  a  pianoforte  score  of  an  opera 
is  the  author  or  composer  of  such  arrangement,  and  inust'^ 

registered  "as  such.(c)    ~"  —  ~ 

'A  person  who  merely  procured  a  drawing  or  design  to  be 
made  "  of  the  busses  of  the  Society  of  British  Herring  Fishery" 
was  held  by  Lord  Hardwicke  not  entitled  to  relief  under 
8  Geo.  2,  c.  1 3,  apparently  on  the  ground  that  he  was  not  the 
author.(rf)  But  the  proprietor  of  a  periodical  containing  trans- 
lations made  from  foreign  works  by  persons  employed  and  paid 
by  him  and  from  works  imported  by  him  at  considerable 
expense,  obtained  an  injunction  (before  5  &  6  Vict.  c.  45,  s.  18) 
to  prevent  the  unauthorised  publication  of  these  translations ; 
whether,  however,  as  author  or  as  proprietor  of  the  copyright 
does  not  appear,  (g) 

Where  ^a  person,  employed  as  a  performer  and  stage- 
manager  of  a  theatre,  agreed  to  write  a  play  which  was  to  be 
perfoniied  in  the  enipToyer^s  theatre' gclblig'al  it  should  con- 
tinue to  draw  good  audiences,  it  was  held  in  America  that 
the  person  who  wrote  the  play  was  the  proper  person  to  take 
out  the  copyright.(/)  "^  '  "  ^ 

Two  or  more  persons  may  jointly  be  the  authors  of  a  play.f^) 
WEere,  however,  the  lessee  of  a  theatre  employed  one  W.  to 
write  for  him  a  drama  in  three  acts  on  a  subject  suggested 
by  the  lessee,  and  the  drama  when  completed  by  W.  was 
altered  in  various  ways  by  the  lessee  and  some  members  of 


(a)  De  Wyii  v.  Brooks  (cited  Law's  American  Digest  of  Patent  and 
Copyright  Cases,  p.  174). 

(6)  Maclean  v.  Moody  (20  Scotch  Sess.  Cas.  2nd  Ser.  1 164.) 

(c)  Wood  V.  Boosey  (L.  Rep.  3  Q.  B.  223 ;  18  L.  T.  N.  S.  105). 

(d)  Jeffreys  v.  Baldwin  (Amb.  163) ;  see  Pierpoint  v.  Fowle  (2  Wood 
<&  Min.  46)  and  Binns  v.  Woodruff  (4  Wash.  53),  and  as  to  alteratdons 
in  a  mnsical  composition  made  tor  another  person,  AtiffUl  v.  Ferret 
(2  Blatch.  46).  See  further  as  to  the  authorship  of  musical  composi- 
tions, Ueed  v.  Carusi  (8  Amer.  L.  Bep.  O.  S.  411)* 

(e)  WyaU  v.  Barnard  (3  Ves.  &  B.  77), 

if)  lioherts  v.  Myers  (13  Mo.  L.  Rep.  400,  cited  Law's  Digest  of 
Patent,  Copyright,  and  Trades  Mark  Cases,  p.  211). 

(g)  See  per  Keating,  J.,  in  Levy  v.  Uutley,  L,R.  6  C.  P.  529,  and  the 
language  of  3  Will.  4  c.  15,  s.  i. 
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his  company,  one  of  whom  wrote  an  additional  scene,  it  was       ^^'* 
held  that  the  lessee  was  not  joint  author  with  W.(a)  chxptkr  vir, 

"  Thel*e  may  be  a  difl&culty  in  some  cases,"  said  Montagu 
Smith,  J., "  in  determining  who  are  joint  authors.  But  I  take 
it  that  if  two  persons  agree  to  write  a  piece,  there  being  an 
original  joint  design,  there  can  be  no  difficulty  in  saying  that  JL^iuaC^t^ 
they  are  joint  authors  of  the  work,  though  one  may  do  a  ^^^'^^^ 
larger  share  of  it  than  the  other.  It  is  not  pretended  here 
that  there  was  any  original  joint  design.  W.  was  employed 
by  the  plaintiff  to  write  the  play.  W.  invented  the  plot  and 
wrote  tfie  whole  dialogue  complete.  The  plaintiff  and  some 
members  of  his  company  thought  the  play  might  be  improved. 
Accordingly  the  plaintiff,  either  himself  wiote  or  procured 
some  one  else  to  write  for  him  a  new  scene  and  made  several 
other  alterations  in  the  incidents  and  in  the  dialogue ;  and 
the  question  is  whether  that  constituted  the  plaintiff  a  joint 
author  of  the  play  with  W.  The  plot  remains ;  the  additions 
do  not  disturb  the  drama  composed  by  W. ;  they  were  made 
for  the  mere  purpose  of  improving  or  touching  up  some  of  its 
parts.  It  would  be  strange  indeed,  if  not  unjust,  if  the 
author's  rights  could  be  thus  merged  into  a  joint  authorship 
with  another.  There  are  probably  very  few  instances — at 
least  in  modern  times — of  a  play  being  put  upon  the  stage, 
without  some  alteration  by  the  manager.  ....  If  when  the 
piece  was  brought  to  the  plaintiff  he  had  said  to  W.,  *  This 
thing  requires  to  be  remodelled,  and  you  and  I  will  do  it 
together,'  and  W.  had  assented,  possibly  a  case  of  joint 
authorship  might  have  been  set  up.  But  the  evidence  here 
falls  very  short  of  that/'(i) 

A  Scotch  pulJisher  brought  out  an  edition  of  the  works  of 
Dr.  Channing,  the  American  author,  which  had  already  been 
published  in  America.  Various  slight  alterations  and  cor- 
rections were  made  with  the  assistance  of  Dr.  Channing  for 
this  edition,  and  the  publisher  sent  him  by  way  of  acknow- 
ledgment a  sum  of  money,  but  not  as  the  result  of  any 
contract  entered  into.  Another  publisher  having  published 
a  new  edition  reprinted  from  the  former, 'it  was  held  by  the 
Court  of  Session  that  the  former  publisher  had  no  copyright 
in  his  edition,  and  could  not  prevent  the  publication  of  a 
reprint  of  it.(c) 

On  the  question  who  is  the  "  author"  of  a  photograph,  see 
the  case  of  Noitagt  v.  Jdckson,  referred  to  post  in  the  chapter 
on  Paintings,  Drawings,  and  Photographs. 

If  an  author  have  composed  "  any  book  whatsoever"  for  Proprietor  of 

copyright, 
(a)  Levyy,  Ruiley,  tihi  supra,  (6)  L.  R.,  6  C.  P.  pp.  530,  531. 

(c)  Hedderwlek  v.  Griffin  (3  Scotch  Seas.  Cas.  2iid  ber.  383). 
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p^i.       g^jjy  publisher,  projector,  or  proprietor,  pn  the  tem^  that  the 
chaptkh  VII.   copyright  should  belong  to  such  publisher,  &c.,  and_theautEor 
\   isjp^^of^^'Gie  coj^^u^  is^the^prop6rty  of  suchHpuTilisher, 
I    £^^&  6  Vict.  c.  45,  s.  i8).  "  ^  "[      y 

Howfarbookf  How  far  a  book  must  be  orijginal  in  order  to  entitle  its 
must  be  original.  ^uQior  to'copyfight  iH*  ItTs'  a  questiou  to  which  only  a 
general  answer  can  be  given.  It  may  be  expressed  thus : 
the  law  will  secure  to  a- man  the  property  in  every  genuine 
product  of  his  own  mental  labour,  whether  that  product 
take  the_ fofm" "or'colnpilatibn, ' abridgment,  new  arrange- 
ment, or  wholly  original  work — if,  indeed,  there*75aB""tHi  au) 
sucTiTBing  as  a  wholly  original,  work.  On  this  subject  an 
eminent  American  Judge  (Story)  says,  with  great  pro- 
])riety,(a)  "In  truth,  in  literature,  in  science,  and  in  art, 
there  are  and  can  be  few,  if  any,  things  which,  in  an 
abstract  sense,  are  strictly  new  and  original  throughout. 
Every  book  in  literature,  science,  and  art  borrows,  and 
must  necessarily  borrow  and  use,  much  \^ch  was  well 
known  and  used  before.  No  man  creates  a  new  language  for 
himself,  at  least  if  he  be  a  wise  man,  in  writing  a  book.  He 
contents  himself  with  the  use  of  language  already  known, 
and  used  and  understood  by  others.  The  thoughts  of  every 
man  are  more  or  less  a  combination  of  what  other  men  have 
thought  and  expressed,  although  they  may  be  modified, 
exalted,  or  improved  by  his  own  genius  or  reflection.  If  no 
book  could  be  the  subject  of  copyright  which  was  not  new 
and  original  in  the  elements  of  which  it  is  composed,  there 
could  be  no  ground  for  any  copyright  in  modern  times  ;  and 
we  should  be  obliged  to  ascend  very  high  even  in  antiquity 
to  find  a  work  entitled  to  such  eminence." 

The  law  requires  no  such  impracticable  standard  of  origin- 
ality as  that  alluded  to  in  the  extract  just  ma^e.  It  requires 
only  that  the  work  should  contain  something  distinctively 
the  property  of  the  author,  which  gives  a  character  to  it. 
"  Something  he  must  show  to  have  been  produced  by  himself ; 
whether  it  be  a  purely  original  thought  or  principle,  unpub- 
/Lfc.Jjii^^^*-^^^lished  before,  or  a  new  combination  of  old  thpughts,  and  ideas, 
7  y    /    ^knd  sentiments,  or  a  new  application  or  use  of  known  and 

common  materialsTor  a  collection,  the  result  of  his  industry 
and  skill.  In  whate\^er'  way  he  claims  the  exclusive  privilege 
accorded  by  these  laws,  he  must  show  something  which  the 
law  can  fix  upon  as  the  product  of  his  own  and  not  another's 
labours.  But  in  order  that  the  law  should  do  this  ample  justice 
to  the  great  variety  of  claimants  it  is  necessary  that  its  rules 

(a)  Bmer9on  v.  Davies  (3  St.  779);  see  also  in  Gray  y.  Eiiaaell 
(i  St.  16). 
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shoald  be  capable  of  adaptation  to  the  objects  of  their  labour.  ^tfl'* 
They  must  include  in  their  range  everything  that  can  be  chapmbvii. 
justly  claimed  as  the  peculiar  product  of  individual  efforts  ; 
otherwise  they  would  exclude  from  the  benefits  of  literary 
property  objects  which  are  as  clearly  the  products  of  indi- 
vidual labour  as  the  most  original  thoughts  ever  written, 
namely,  new  and  important  combinations  and  arrangements, 
or  collections  of  materials  known  and  common  to  all  man- 

kind."(a) 

The  test    "whether    the    claimant's    book   contain    any Testoforigi- 
substantive  product  of  his  own  labour  V*  has  been  recog-  °****^' 
nised  and  applied  in  several  cases.     In  1797,  one  Gary  was 
employed   to  make    a    survey  of    the    different  roads   in 
Great  Britain.     Having  completed  his  survey  he  published 
a  l)ook  called  "  Gary's   New  Itinerary,"  which  followed  the 

called  "  Patterson's  Road,  Book,"  bat  c^aatemed  also  many 
corrections  of  and  additions  to  it.  A  person  named  Faden 
haviug  published  a  book  bearing  the  same  relation  to  Gary's 
that  Gary's  did  to  Patterson's,  Gary  filed  a  bill  in  Ghancery 
to  restrain  Faden  from  publishing  his  book,  on  the  ground 
that  it  was  not  original,  but  either  in  whole  or  part  a  copy 
of  Cory^s.  The  Lord  Ghancellor  (Loughborough)  refused  to 
grant  an  injunction,  thinking  the  two  books  very  different. 
He  said,  "  What  right  had  the  plaintiff  to  the  original  work  ? 
If  I  were  to  do  strict  justice  I  should  order  the  defendants  to 
take  out  of  their  book  all  that  they  have  taken  from  the  plain- 
tiff, and  reciprocally  the  plaintiff  to  take  out  of  his  all  he  has 
taken  from  Patterson.  I  think  the  plaintiff  maybe  contented 
that  a  bill  is  not  filed  against  him."(6) 

An  action  was  brought  in  180 1  by  the  same  plaintiff  against 
Messrs.  Longman  and  Eees  for  publishing  a  pirated  edition  of 
the  same  or  a  similar  work,  the  book  published  by  the  de- 
fendants being  professedly  a  twelfth  edition  of  the  original 
work  by  Patterson,  but  containing  nine-tenths  of  Gary's 
alterations  and  improvemeiifs.  The  plaintiff  was  held  en- 
"tftled  to  recover.  Lord  Kenyon,*'CJ'.,  said,  **  Certainly  the 
pfolntiff  had  no  title  on  which  he  could  found  an  action  to 
that  part  of  his  book  which  he  had  taken  from  Mr.  Patter- 
son's \  but  it  is  as  clear  that  he  had  a  right  to  lus  own  addi- 
tions and  alterations,  many  of  which  were  very  material  and 
valuable:    and  the  defendants  are  answerable  at  least  for 

copying  those  parts  in   their  book The  courts  of 

justice  have  been  long  labouring  under  an  error,  if  an  author 

(a)  Curtis  on  Copyright,  17 if  172. 
(6)  Qwry  v.  Faden  (5  Ves.  23). 
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^^'*       have  no  copyright  in  any  part  of  a  work  unless  he  have  an 
cbattilk  vii.  exclusive  right  to  the  whole  work/'(a) 

According  to  Lord  Eldon,(6)  if  a  person  collects  an  account 
of  natural  curiosities  and  such  articles,  and  employs  the  labour 
of  his  mind  by  giving  a  description  of  them,  that  is  as  much 
a  literary  work  as  many  others  that  are  protected  by  injunc- 
tion and  by  action.  It  is  equally  competent  to  any  other 
person  perceiving  the  success  of  such  a  work  to  set  about  a 
similar  work,  bond  fide  his  own ;  but  it  must  be  in  substance 
a  new  and  original  work,  and  must  be  handed  out  to  the 
world  as  such. 
Where  tabject  is  The  fact  that  the  subject  of  the  work  is  common  does  not 
common.  deprive  an  author  of  copyright  in  the  product  of  the  labour 

which  he  has  bond  fide  spent  on  it,  or  render  it  less  neces- 
sary for  any  subsequent  author  to  have  recourse  to  the 
original  sources;  as  we  learn  from  the  case  of  Pattersmi^s 
Hood  Book,  already  referred  to(c).  So  in  Longman  v.  Win- 
chester{d)  the  plaintifls  were  held  entitled  to  cop)Tight  in 
the  *'  Court  Calendar,"  a  work  consisting  of  lists  of  members 
of  the  Houses  of  Peei^s  and  Commons,  &:c.,  and  an  injunction 
was  granted  restraining  the  defendants  from  copying  and 
publishing  the  plaintiffs*  work.  "The  question  before  me,'* 
said  Lord  Eldon,  "  is  whether  it  is  not  perfectly  clear  that  in 
a  vast  proportion  of  the  work  of  these  defendants  no  other 
labour  has  been  applied  than  copying  the  plaintiffs'  work. 
From  the  identity  of  the  inaccuracies  it  is  impossible  to  deny 
that  the  one  was  copied  from  the  other  verbatim  et  literatim. 
To  the  extent,  therefore,  in  which  the  defendant's  publication 
has  been  supplied  from  the  other  work  the  injunction  must 
go ;  but  I  have  said  nothing  that  has  a  tendency  to  prevent 
any  person  from  giving  to  the  public  a.  work  of  tliis  kind 
if  it  is  the  fair  fruit  of  original  labour;  the  subject  being^ 
open  to  all  the  world ;  but  if  it  is  a  mere  copy  of  an  origind 
work  this  Court  will  interpose  against  that  invasion  of 
copyright."  (e) 

A  work  entitled  "  The  Guide  to  Science,"  which  laid  no- 

(a)  I  East  358. 

(h)  See  jadgment  in  ffogg  v.  Kirhy  (8  Ves.  221). 

(c)  "  Taie  the  instance  of  a  map  describing  a  particular  county ;. 
ana  a  map  of  the  same  county  afterwards  published  by  another  person ; 
if  the  description  is  accurate  in  both,  they  &ust  be  pretty  mnch  the- 
same ;  but  it  is  clear  the  latter  publisher  cannot  on  that  account  be 
justitied  in  sparing  himself  the  labour  and  expense  of  actual  survey, 
and  copying  the  map  previously  published  by  another :"  {per  Lord 
Eldon  m  Longman  v.  Winchester^  16  Ves.  269.)  (d)  16  Ves.  269, 

(e)  And  see  the  remarks  of  Wood.  V.O.,  in  Kelly  v.  MorrU  (L.  Bep^ 
I  Eq.  702 ;  14  L.  T.  N.  S.  222 ;  35  L.  J.  423,  Ch.;  14  W.  R.  496). 
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claim  to  any  originality  with  reference  to  the  scientific 
doctrines  treated  in  it,  but  contained  in  the  fomi  of  questions 
and  answers  a  scientific  exposition  of  some  of  the  ordinary 
phenomena  of  human  life,  in  parts  digested  from,  different 
works^was  held  to  constitute  an  original  wori^  ihwHich  the 
uEEor  was  entitled  to  copyright.(a)  Wood,  V.C,  said, 
"  That  an  author  has  a  copyright  in  a  work  of  this  descrip- 
tion is  l)eyond  all  doubt.  If  any  one  by  pains  and  labour 
collects  and  reduces  into  the  form  of  a  systematic  course 
of  instruction  those  questions  which  he  may  find  ordinary 
persons  asking  in  reference  to  the  common  phenomena  of 
life,  with  answers  to  those  questions  and  explanations  of 
those  phenomena,  whether  such  explanations  and  answers 
are  furnished  by  his  own  recollection  of  his  former  general 
reading,  or  out  of  works  consulted  by  him  for  the  express 
purpose,  the  reduction  of  questions  so  collected,  with  such 
answers  under  certain  heads  and  in  a  scientific  form,  is  amply 
sufficient  to  constitute  an  original  work  of  which  the  copy- 
right will  be  protected.  Therefore,  I  can  have  no  hesitation 
in  coming  to  the  conclusion  that  the  book  now  in  question 
is  in  that  sense  an  original  work,  and  entitled  to  protection." 
"  This  I  hold  to  be  clearly  settled,"  said  Lord  Jeffrey,  in 
Alexander  v.  Mackenzie,{b)  "  that  even  though  the  materials 
from  which  a  work  is  taken  be  in  medio,  as  it  is  called,  vfiLiL  ^ 
those  materials  l)e  arranged  in  a  new  form,  the  effect  oithat 
mlTbe  to  affoi?  the  author  the  protection  of  copyright  in  that 
tovrni  l5F"all  cases,  in  short,  although  the  materials  "are 
expressly  in  viedio,  and  open  to  everybody,  when  a  particular 
degree  of  judgment  in  the  selection  of  those  materials  has  been 
used,  and  when  the  subject  in  medio,  so  open  to  the  world  at 
large,  has  been  to  a  certain  extent  snatched  at  and  appro- 
priated, such  selection  is  in  itself  recognized  as  a  certain 
degree  of  mental  effort,  which  is  entitled  to  the  benefit  of 
copyright."  In  that  case  the  Court  of  Session  held  the 
pursuer  entitled  to  copyright  in  certain  practical  forms  or  styles 
of  the  writs  and  instruments  introduced  by  the  Heritable 
Securities  and  Inf eftment  Acts,  those  Acts  giving  only  general 
descriptions  of  the  forms  to  be  used. 

The  same  principle  was  applied  to  a  book  of  chronology  ;(c) 
to  the  case  of  maps  ;{d)  to  the  case  of  an  annotated  catalogue 
of  books  published  by  a  bookseller ;(«)  and,  in  America,  to  the 

(a)  Jarrold  v  HouUton  (3  K.  &  J.  708). 

(h)  9  Scotch  Ses8.  Cas.  2nd  Ser.  758,  27  Feb.  1847. 

(c)  TrwHer  v.  Muiraij  (cited  in  note  to  Caiij  v.  Longman,  1  East, 
363). 

(d)  See  17  Ves.  425.  (e)  Rotten  v.  Arthur  (11  W.  R.  934). 
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^1!!^*      case  of  an  elementary  book  of  arithmetic  containing  an  original 
CHAraEVii.  arrangement  and  combination  of  materials,(a)   and  a  new 
edition  of  a  Latin  grammar  containing  alterations,  additions, 
and  notes.  (&) 

The  Scotch  Court  of  Session  held,  in  the  case  of  Black  v. 
Murray, {c)  that  a  person  may,  by  publishing  a  reprint  of  a 
I  work  of  which  the  copyright  "has  explie3,^\villi  notes -mtd 
J  illustrations  from  other  works^  create  a-  new  copyiigliL  Which 
j  will  be  protected  &om  piracy;  and  tTiat  iTis  a  piraucal  use 
*  of  such  copyright  work  to  borrow  from  it  any  considerable 
number  of  those  illustrations. 

It  was  contended  on  behalf  of  the  defenders  in  this  case 
(an  action  for  infringing  the  pursuers*  copyright  in  the  works 
of  Sir  Walter  Scott  by  publishing  what  purported  to  be  a 
reprint  of  the  original  edition  of  the  "Minstrelsy  of  the 
Scottish  Border")  that  the  copyright  claimed  by  the  pursuers 
was  a  copyright  of  an  edition  of  a  work,  not  of  the  original 
text,  'the  copyright  in  which  had  admittedly  long  since 
expired;  that  the  pursuers'  claim  to  copyright  was  chiefly 
based  on  notes  contributed  to  their  alleged  copyright  edition  ; 
that  to  make  notes  the  subject  of  copyright,  they  must  in  a 
reasonable  sense  form  a  "book,"  and  must  constitute  the 
value  of  the  new  edition ;  that  that  was  not  the  case  with  the 
pursuers'  edition,  the  notes  added  by  their  edition  being  200 
in  all,  many  of  them  unimportant,  and  not  extending  to  25 
small  pages ;  that  only  40  were  taken  by  the  defenders,  10  of 
them  being  found  in  editions  not  copyright ;  and  finally,  that 
it  was  open  to  the  defenders  to  quote  even  from  copyright 
books  for  the  purpose  of  illustration ;  but  the  Court  of  Ses- 
sion, aflSrming  the  interlocutor  of  the  Lord  Ordinary,  held  the 
defenders  liable  for  piracy, 
^iuan*"  *  °^^  Some  valuable  observations  were  made  by  the  court,  in 
this  case,  on  the  question — what  constitutes  a  new  edition 
of  a  book  ?  "  Questions  of  great  nicety  and  difficulty/'  said 
the  Lord  President,  "  may  arise  as  to  how  far  a  new  edition 
of  a  work  is  a  proper  subject  of  copyright  at  all ;  but  that 
must  always  depend  upon  circumstances.  A  new  edition  of 
a  book  may  be  a  mere  reprint  of  an  old  edition,  and  plainly 
that  would  not  entitle  the  author  to  a  new  term  of  copyright 
running  from  the  date  of  the'hew  edition.  On  "the  other 
I       hand,   a   new  edition  of  a  book  may  be  so  enlajged  and 

t        improvetTas  Eo  constitute  in  reality  a  new  work,  and  that 
"— ■     ^.  -  .,."■'         -       .  - 

'v  (a)  Emerson  v.  Dav'^s  (3  St.  768).     See  Baily  v.  Taylor  (i  Tamlj'n, 

30 j),  and  Lennie  v.  Pillane  (5  Scotch  Sess.  Cas.  2iid  Ser.  416). 

(h)  Gray  v.  BMSsellii  Story,  17). 

(c)  9  Scotch  Sess.  Cas.  341,  3rd  Series. 
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just  as  clearly  will  entitle  the  author  to  a  copyright  running  ^t^Z.^' 
from  the  date  of  the  new  edition^  Take  for  example,  in  chapteu  vil 
illustration  of  that,  a~new  edition  of  a  scientific  work  which 
is  published  twenty  or  thirty  years  after  the  date  of  the  first 
edition.  The  progress  of  science  in  the  interval  necessarily 
leads  to  the  new  edition  being  a  very  different  book  from  the 
old  That  old  edition  will  probably,  in  the  course  of  these 
twenty  or  thirty  years,  have  become  comparatively  worthless, 
while  the  new  edition,  particularly  if  it  is  the  production  of 
the  original  author  himself,  will  be  as  valuable  at  the  later 
period  as  the  original  edition  of  the  book  was  at  the  time 
when  it  was  published.  But  there  are  many  cases  between 
these  two  extremes ;  and  the  difficulty  will  be  to  lay  down 
any  general  rule  as  to  what  amount  of  addition  or  alteration 
or  new  matter  will  entitle  a  second  or  a  new  edition  of  a 
book  to  the  privilege  of  copyright,  or  whether  tlie  copyright 
extends  to  the  book  as  amended  or  improved,  or  is  confined 
only  to  the  additions  or  improvements  themselves,  as  dis- 
tinguished from  the  rest  of  the  book.  I  think  in  the  present 
case  that  we  shall  not  find  that  we  are  in  reality  much 
troubled  with  such  difficulties." 

"  It  is  not  necessary,"  observed  Lord  Ardmillan,  "  that  a 
worFshairT)e  entirely  a  new  work  in  order  to  be  the  subject  ' 
ot   copyngfat.    A  new  edition  is  i^ot  necessarily  a  subject  wjJM^j^m^ 
ot  copyngnt,  but  it^may^  so._.  There  must  be  some  origi-  ^V^^J^      **^ 
nahty  m  it ;  it  may  Tie  m  new  thought  or  in  new  illustration,  ^  *  ^^^ 

or  in  new  explanatory  and  illustrative  annotation,  or  even,  in      ^  ^yUM^  f^^ 
some  peculiar  instances,  in  simply  new  arrangement.     If,  in  *^^  ^^^y^^^^ 
any  of  these  respects,  there  is  independent  mental  effort^  then  '   ^ 

in  the  result  of  that  menial  effort  there  may  be  copyright." 

Lord  Kinloch  said :  "  I  think  it"clear  that  it  will  not  create 
copyright  in  a  new  edition  of  a  work,  of  which  the  copyright 
has  expired,  merely  to  make  a  few  emendations  of  the  text, 
or  to  add  a  few  unimportant  notes.  To  create  a  copyright  by 
alterations  of  the  text,  these  must  be  extensive  and  substan- 
tial,  practically  making  a^new  book.  With  regard  to  notes, 
in  lie  inaiiner,  They  must  exhibit  an  addition  to  the  work 
which  is  not  superficial  or  colourable,  but  imparts  to  the 
book  a  true  and  real  value,  over  and  above  that  belonging  to 
the  text.  This  value  may,  perhaps,  be  rightly  expressed  by 
saying  that  the  book  will  procure  purchasers  in  the  market 
on  special  account  of  these  notes.  When  notes  to  this  ex- 
tent and  of  this  value  are  added,  I  cannot  doubt  that  they 
attach  to  the  edition  the  privilege  of  copyright.  The  prin- 
ciple of  the  law  of  copyright  directly  applies.  There  is 
involved  in  such  annotation,  and  often  in  a  very  eminent 
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paot  T.  degree,  an  exercise  of  intellect  and  an  application  of  learning, 
chapteb  vil  which  place  the  annotator  in  the  position  and  character  of 
author,  in  the  most  proper  sense  of  the  word.  The  skill 
and  labour  of  such  an  annotator  have  often  been  procured 
at  a  price  which  cries  shame  on  the  miserable  dole  which 
form^  to  the  author  of  the  text  his  only  remimeration. 
In  eveiy  view,  the  addition  of  such  notes  as  I  have  figured, 
puts  the  stamp  of  copyright  on  the  edition  to  which  they 
are  attached.  Itwill  still,  of  course,  remain  open  to  publish 
the  text,  which,  cTTlii/jyoiliesi,  is  the  same  as  in  the  orlginaJ 
^fffion^  TniTTo'take  and  publish  the  note£  will  be  a  clear 

infringement  of^copynghL*^^     

^'otM  need  not  ""'TT'is  not  neccssary  that  the  notes  should  be  original:  if 
***"^"*  skill  and  labour  are  bestowed  in  their  selection  and  appli- 
cationV the^arfnolafof  is  entitled  to  copyngEl  m  tlieiji^^^]**" — 
^"Of  the '256  notes,"  said  the  Lord  President,  in  the  case 
just  referred  to,  "  the  defenders'  counsel  tells  us  further  that 
1 5  only  consist  of  original  matter  and  are  the  composition  of 
Mr.  Loekhart  himself,  while  the  remaining  185  are  quota- 
tions from  other  books  and  authors.  Now  this  seems  to  be 
considered  also  to  be  a  sort  of  disparagement  of  the  value  of 
the  notes,  in  which  I  cannot  at  all  agree.  It  seems  to  me 
that  notes  of  this  kind  are  almost  chiefly  valuable  in  bringing 
together,  and  in  combination,  the  thoughts  of  the  same  author 
in  different  places,  or  the  thoughts  of  other  authors  or  of 
critics  bearing  upon  the  point  that  is  under  consideration  ; 
and  nothing  could  better  illustrate  it  than  a  number  of  the 
notes  which  we  see  in  these  very  volumes,  and  which  are  ex- 
ceedingly interesting  and  valuable  as  matter  of  literary  and 
critical  taste  and  judgment.  The  quotations  are  in  many 
places  most  apposite,  and  highly  illustrative  of  the  text,  and 
exceedingly  interesting  to  the  reader ;  and  certainly  the  se-* 
lection  and  application  of  such  quotations  from  other  books 
may  exercise  as  high  literary  faculties  as  the  composition  of 
original  matter.  They  may  be  the  result  both  of  skill  and 
of  labour,  and  of  great  literary  taste  ;  and,  therefore,  I  think 
the  circumstance  that  the  notes  consist  to  a  great  extent  of 
quotations  is  anything  but  a  disparagement  of  their  value." 
So  Lord  Kinloch :  "  It  was,  perhaps,  thought  that  to  ro.peat 
quotations  from  well-known  authors  was  not  piracy.  If  so, 
I  think  a  great  mistake  was  committed.  In  the  adaptation 
of  the  quotation  to  the  ballad  which  it  illustrates — ^the 
literary  research  which  discovered  it  —the  critical  skill  which 
applied  it — there  was,  I  think,  an  act  of  authorship  per- 
formed of  which  no  one  was  entitled  te  take  the  benefit  for 
his  own  publication,  and  thereby  to  save  the  labour,  the 
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learning,  and  the  expenditure  necessary  even  for  this  part  of       p^i* 
the  annotation."  *       chaptbb  vn* 

The  subject  of  a  work  may  not  in  general  be  a  subject  of  calendar, 
copyright,  but  still,  if  a  man  expends  time  and  labour  in 
producing  a  work  on  that  subject,  he  has  a  copyright  in  the 
individual  work.  Thus,  though  an  "  East  India  Calendar  " 
is  not  a  subject  of  copyright,  still,  if  a  man  from  his  situation 
having  access  to  the  repositories  in  the  India  House,  has  by 
considerable  expense  and  labour  procured  with  correctness 
all  the  names  and  appointments  on  the  Indian  Establishment, 
he  has  a  copyright  in  that  individual  work,  (a) 

Lord  Eomilly,  M.R.,  held  in  the  case  of  Cobhett  v.  Wood*  iiiiwtratod 
wardyQ})  that  there  was  no  copyright  in  the  illustrated  fur-  *'**^*^' 
nishing  guide  published  by  an  upholsterer,  containing  en- 
gravings of  the  articles  of  furniture  sold  and  descriptive  . 
remarks  thereon.    His  lordship  regarded  it  as  "little  more ^;vc;iiT*v/t^ 
than  an  illustrated  inventory  of  the  contents  of  a  warehouse/'^  e^  t,/^i  /« ^ 
and  said  :  "  I  know  of  no  law  which,  while  it  would  not  pre-       b^LCi^j- 
vent  the  second  advertiser  from  selling  the  same  articles, 
would  prevent  him  from  using  the  same  advertisement,  pro- 
vided he  did  not  in  such  advertisement  by  any  device  suggest 
that  he  was  selling  the  works  and  designs  of  the  first  adver- 
tiser."    This  was  not  followed  in  the  case  of  Ch^ace  v.  New- 
uian{c)  by  Vice-Chancellor  Hall  who  held  that  a  cemetery 
stonemason,  who  employed  and  paid  a  person    to    collect 
monumental  designs  (by  photographs  and   drawings    from 
different  tombstones  in  cemeteries),  and  who  published,  by 
way  of  advertisement,  a  book   containing  sketches  of  these 
designs,  with  scarcely  any  letterpress,  had  copyright  in  the 
volume,  and  might  restrain  the  publication  of  designs  copied 
from  it. 

The  Court  of  Appeal  in  the  case  of  Maple  &  Co,  v.  Junior 
Army  and  Navy  Stor€s{d)  distinctly  overruled  the  decision  of 
Lord  Romilly.  The  Court  of  Appeal  (affinning  the  decision  of 
Vice-Chancellor  Hall)  held  the  plaintiff's,  who  were  uphol- 
sterers, entitled  to  copyright  in  a  catalogue  of  articles  of  furni-  J 
ture,  contaniingTPttStrauons^ngT'av^  ironx  mTgmalTTrajyjnjys  ] 
fnaUeTjyTRTists  employed  Tiytliem,  though  the  work  con- 
tanied  no  Ititldfl'pr^s's.  Trfferrfng  to  a  phrase  of  Lord  Eo- 
inilly's,  that  "there  is  no  copyright  in  an  advertisement," 
Sir  George  Jessel,  M.R,  said :  "  I  think  that  this  is  not  the 
law.  I  am  not  aware  that  the  use  to  which  a  proprietor  puts 
liis  book  makes  any  difference  in  his  rights.     His  copyright 

(ct)  Matthewsoii  v.  Stoclcdale  (12  Ves.  276). 
ili)  L.  B.  14  Eq.  40.  (c)  L.  E.  19  Eq.  623. 

((?)  L.  R.  21  C.  D.  369. 
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^^^'      gives  him  the  exclusive  right  of  multiplying  copies,  and  he 
<^HA™vii.  iQg^  use  them  as  he  pleases." 

Bacon,  V.C.,  held  the  following  not  to  be  a  book  within 
the  meaning  of  the  Copyright  Act,  or  the  subject  matter  of 
copyright  at  all : — An  envelope  with  the  words  printed  on 
the  outside,  "  Entered  at  Stationers'  Hall.     Key  enclosed, 
5»  Ur>? /^^The  Christograph:  the  Christian's  Puzzle.     Suitable  for  all 
f  sects  and  denominations;''  and  containing  inside  (i)  a  piece 
of  cardboard  feo  cut  that  when  held  up  to  the  light  it  cast  a 
shadow  resembling  the  picture  "  Ecce  Homo/*  and  (2)  a  slip- 
of  paper  on  which  were  printed  some  lines  of  Longfellow. 
The  Vice-Chancellor  considered  it  merely  a  child's    trick 
having  no  pretence  to  be  a  literary  work  or  to  novelty,  (a) 
DeBTeeoforijri-       Whether  a  greater  degree  of  originality  is  necessary  to- 
of copyS^tMid  sustain  a  claim  to  copyright  than  that  which  would  be  suffi- 
^**'**'  cient  to  support  a  title  to  a  patent  does  not  distinctly  appear. 

In  the  case  of  patent  inventions,  suggestions  of  servants 
employed  in  perfecting  a  discovery,  tending  to  facilitate  its- 
practical  application,  may  be  adopted  by  the  employer  and 
incorporated  into  his  design  without  detracting  from  hi& 
claim  to  originality.  In  Barfidd  v.  Nicfiolsany(b)  Sir  John 
Leach  suggested  the  application  of  a  similar  principle  to 
copyright.      ^ 

Chief  Justice  Jervis,  however,  leaned  to  a  dififerent 
opinion  in  the  case  of  SJiepherd  v.  Conqucsty{c)  remark- 
ing that  the  enactments  upon  which  literary  property  and 
patents  for  inventions  are  respectively  founded,  differ  widely 
in  their  origin  and  details ;  and  that  in  order  to  show 
that  the  position  and  rights  of*  an  author  within  the  Copyright 
Acts  are  not  to  be  measured  by  those  of  an  inventor  within 
the  patent  laws,  it  is  only  necessary  to  bear  in  mind  that^ 
whilst  on  the  one  hand  a  person  who  imports  from  abroad 
the  invention  of  another  previously  unknown  here,  without 
any  further  originality  or  merit  in  himself,  is  an  inventor 
entitled  to  a  patent,  on  the  other  hand  a  person  who  merely 
reprints  for  the  first  time  in  this  country  a  valuable  foreign 
work,  without  bestowing  upon  it  auy  intellectual  labour  of 
his  own,  as  by  translation,  which  to  some  extent  must 
impress  a  new  character,  cannot  thereby  acquire  the  title  of 
an  author  within  the'  statutes  relating  to  copyright.  The 
Chief  Justice  proceeded :  "  We  do  not  think  it  necessary  in 
•  the  present, case  to  express  any  opinion  whether,  under  any 
circumstances,  the  copyright  in  a  literary  work,  or  the  right 

(a)  Gable  v.  Marks  (52  L.  J.  C.  D.  107 ;  47  L.  T.  N.  S.  432). 
(h)  2  Sim.  &  St.  I ;  2  L.  J.  90,  102,  Ch.  (c)  17  C.  *B.  444, 
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lof  Tepresentation  can  become  invested  ab  initio  in  an  employer  p^ht  i. 
other  than  the  person  who  has  actually  composed  or  adapted  Chaft k«  vii. 
ii  literary  work.  It  is  enough  to  say  in  the  present  case,  that 
no  such  effect  can  be  produced  where  the  employer  merely 
suggests  the  subject,  and  has  no  share  in  the  design  or  exe- 
cution of  the  work,  the  whole  of  which,  so  far  as  any 
character  of  originality  belongs  to  it,  flowed  from  the  mind 
of  the  person  employed.  It  appears  to  us  an  abuse  of  terms 
to  say  that  in  such  a  case  the  employer  is  the  author  of  a 
work  to  which  his  mind  has  not  contributed  an  idea ;  and  it 
is  upon  the  author  in  the  first  instance  that  the  right  is  con- 
ferred by  the  statute  which  creates  it." 

The  question  in  that  case  was  as  to  the  proprietorship 
rather  than  the  authorship,  the  plaintiffs'  counsel  not  insist- 
ing on  tlieir  being  authors,  but  only  on  their  being  proprietors 
(see  17  C.  B.  433)  of  the  copyright,  a  hopeless  contention 
in  a  case  where  the  only  agreement  relied  on  was  a  verbal 
one  that  the  plaintiffs  should  have  the  right  of  representing 
in  London  the  pieces  written  by  the  person  employed  by  them, 
he  retaining  the  sole  right  of  representation  out  of  London. 

The  addition  of  words,  grelude,  and  accompaniment  to  an^ Musical  compo- 
old  air  was  Tield'togrve'the  adapter  a  copyrfglit  inTTie  w^Iiole  "*^°"®- 
'3CDmptJStion";(rO  and  where  a  person  adapted  words  to  an  old' 
aTf  Bttd  procured  a  friend  to  compose  an  accompaniment,^ 
iiisjissigitee   was  held  entitled  to  describe  himself  in  an 
actioiTtof  piracy,  as  projjrielor  of  fEe  cojpright  in  the  entire    \ ! 
combOSltloiil  (^y ' 

le  author  of  a  pianoforte  score  of  an  opera,  arranged 
from  tlie  full  score,  is  the  person  who  makes  the'  arrange- 
ment, not  the  composer  of  the  6gera.(c) 

''Eflgftlviiiga  dlld-  prill Ly  VVt5re  aeliberately  excluded  from  Engravingra  in  a 
the  operation  of  5  &  6  Vict.  c.  45.  But  in  Bogue  v.  nouUiton{d)  ^  ' 
Sir  James  Parker,  V.C,  was  of  opinion  that  where  there 
are  designs  forming  portion  of  a  book  in  which  a  person 
has  copyright  under  that  act,  such  copyright  extends  to  the 
illustrations  and  designs  of  the  book  as  well  as  to  the  letter- 
press. The  plaintiff  had  published  a  book  containing  letter- 
press illustrated  by  wood-engravings,  the  engravings  being 
printed  on  the  same  paper  as  the  letter-press  itself.  The 
defendants  published  a  work  with  a  different  title  and 
different  letter-press,  but  containing  pirated  copies  of  the' 

(a)  Lover  v.  Davidson  (i  C.  B.  N.  S.  182). 
(6)  Leader  v.  Purday  (7  C.  B.  4). 

(c)  Wood  V.  Boosey  (7  B.  &  S.  869;  9  B.  &  S.  175  ;  L.  Rep.  2  Q.  B. 
340;  L.  Rep.  3  Q.  B.  223 ;  18  L.  T.  N.  S.  105;. 

(d)  5  De  G.  &  Sm.  275. 
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Paw  I.  wood  engiavings.  The  plaintiff  •  had  complied  with  th^ 
chaptebvii.  requisitions  of  5  &  6  Vict.  c.  45,  but  not  with  those  of  the 
act  for  the  protection  of  engravings  by  printing  thfc  date  of 
publication  and  the  name  of.  the  proprietor  on  each  copy. 
•  •  The  Vice- Chancellor  granted  an  injunction,  the  plaintiff 
undertaking  to  bring  an  action  to  try  the  right  at  law.  !*  It 
appears  to  me/'  said  Sir  James  Parker,  "  that  a  book  must 
include  every  part  of  the  book,  it  must  include  every  print, 
design,  or  engraving  which  forms  part  of  the  book,  as  well 
as  the  letter-press .  therein,  which  is  another  part  of  it. 
Prints  published  •  separately  do  not  appear  to  have  been 
within  that  act  by  that  express  definition. (a)  But  the  case 
now  before  theCourtis  not  the  case  of  separately  published 
prints,  but  tlie  case  of  designs  forming  part  of  a  book. 
There  is  no  decision  of  any  court  of  law,  or  of  this  court, 
either  way  upon  this  point." 

Sir  George  Jessel,  M.E.,  remarks(6)  of  this  case  as  follows : 
"  The  view  I  take  of  Bogue  v.  Hoidston  is  that  there  was  no 
copyright  in  the  letter-press.  The  plaintiff's  publication  con-  - 
tained  the  old  story  of  *  Eeynard  the  Fox/  and  other  stories  to 
which  it  was  not  necessary  to  refer,  as  the  defendant  had  only 
.  copied  that  one  and  the  illustrations  to  it.  I  do  not  think  that 
the  judgment  turned'on  the  fact  of  there  being  other  stories 
in  the  volume.  The  two  which  are  mentioned  in  the  report 
were  certainly  old,  and  there  is  nothing  to  show  that  there 
were  any  new  ones.  I  think  the  decision  turned  on  the 
meaning  of  the  word  *  book.*  ....  It  had  been  contended 
before  the  Vice-Chancellor  that  there  could  only  be  copyright 
where  there  was  letter-press,  and  I  think  that  what  he  meant  to 
say  was  that  prints  forming  a  book  were  within  the  act,  though 
prints  published  separately  were  not,  'and  that  if  published 
together  in  a  volume  they  formed  a  book  whether  there  was 
letter-press  or  not."  His  lordship  afterwards  added  that  he 
had  examined  the  record  in  Boguc  v.  Hovhton,  and  found 
that  the  bill  did  not  claim  copyright  in  any  letter-press,  and 
did  not  state  that  there  were  any  other  stories  than  '  Eeynard 
the  Fox'  in  the  plaintiff's  book. 
Abridffniontsand  How  far  abridgments  and  translations^  may  be  new  and 
traoAiatioDB.  .Qrjgfnal  wofEs^'and  the  authors  entitled  to  copyright  in 
them,  will  be  more  conveniently  treated  of  when  we  come  to 
deal  with  the  subject  of  piracy.(c) 
Copyright  may  In  Lovj  V.  Ward^3)  it  was  urged  in  argument  that  there 
work.^"*^*^*'     could  not  be  copyright  as  to  a  part  of  a  work  cnly,  but  the* 

(a)  Sect.  2  of  5  &  6  Vict.  c.  45. 

(h)  M^ple  8f  Go,  Junior  Army  Sf  Navy  Stores  (L.  E.  21  C.  D.  p.  380). 

(c)  See  the  chapter  on  "  Piracy,"  post         (d)  L.  Eep.  6  Eq.  418. 
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Court  o verriiled^the  argument.  "  There  are  numerous  cases,"      p^i. 
^d  iiiflard,  VC./'  showing  tSat  where  the  parts  of  a  work   chjlfter  vii. 
can  be  separated,  there  may  be  a  copyright  in  any  distinct  . 
part  of  it  I  may  instance  the  cases  of  the  last  canto  of  Lord 
Byron's  *  Childe  Harold/  Croker's  Notes  to  '  Boswell's  Life 
of  Johnson/  and  of  particular  articles  in  cyclopaedias.    There 
is  no  analogy  in  this  respect 'betweeiNa  patent  and  the  case 
of  copyright,  as  it  matters  not  whether  the  copyright  is  for 
the  entire  work  or  for  a  part  only/' 

•  •  • 

•  •     • 

SxATirroRY  Requisites  to  bi;  •  Observed. 

The  statutory  requirements  to  be  observed  by  the  pro- 
prietors of  copyright  are  the  registration  of  the  work  at 
Stationers'  Hall,  and  the  jeposit  and  delivery  o|  a_^certain 
DtlThber  of  copies  of  Jt.;  but  theexistence  of  copyright  is  not 
dependent  on  either  ofthese.  The  former  is  .necessary  only 
as  a  preliminary  to  bringing  an  action.         

I.  Registration, 

Sect.    II    of    5   &    6  Vict.   C.   45    provides    as   follows   with  Book  of  BcpiBlry 

respect  to  keeping  a  Book  of  Registry  at  Stationers'  Hall :  sutiouers'YuiL 

"that  a  book  of  registry,  wherein  may.be  registered,  as 

hereinafter  enacted,  the  proprietorship  in  the  copyright  of 

books,    and    assignments    thereof,  and    in    dramatic    and 

musical  pieces,  whether  in  manuscript  or  otherwise,  and 

licences  affecting  such  copyriglit,  shall  be  kept  at  the  hall  of 

the  Stationers'  Company,  by  the  officer  .appointed  by  the 

said  company  for  the  purposes,  of  this  Act,  and  shall  at 

all  convenient  times  be  open  to  the  inspection  of  any  person,  • 

on  payment  of  one  shilling  for  every  entry  which  shall  be 

searched  for  or  inspected  in  the  jsaid  book ;  and  that  such 

officer  shall,  whenever  thereunto  reasonably  required,  give  a 

copy  of  any  entry  in  such  book,  certified  under  his  hand,  and 

impressed  with  the  stamp  of  the  said  company,  to  be  provided 

by  them  for  that  purpose,  and  which  they  are  hereby  required 

to  provide,  to  any  person  requiring  the  same,  on  payment  to 

him  of  the  sum  of  live  shillings ;  and  such  copies  so  certified 

and  impressed  shall  b^  received  in  evidence  in  all  Courts  certified  rapiet 

and  in  all  summary  proceedings,  and  shall  be  ^wd /aciecvidenca!*^^^" 

Eroof  of  the  proprietorship  or  assignment  of  copyright  or 
cence  as  therein  expressed,  but  subject  to  be  rebutted  by 
other  evidence,  and  in  the  case  of  dramatic  or  musical  pieces 
shall  be  primd  facie  proof  of  the  right  of  representation  or 
performance,  subject  to  be  rebutted  as  aforesaid." 
Sect.  1 2  enacts,  "  that  if  any  person  shall  wilfully  make 
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•Chapter  VII. 


Making  a  faU o 
entry  in  the 
book  or  reiristry, 
a  misdemeanor. 

Entries  of  copy- 
right. 


Nnmc  or 
publisher  or 
proprietor. 


Effect  of  reeip- 
trntion  be  lore  • 
publication,    i 

/ 


or  cause  to  be  made  any  false  entry  in  the  registry  book  of 
the  Stationers*  Company*  or  shall  wilfully  produce  or  cause 
to  be  tendered  in  evidence  any  paper  falsely  purporting 
to  be  a  copy  of  any  entry  in  the  said  book,  he  shall  be  guilty 
of  an  indictable  misdemeanor,  and  shall  be  punished 
accordingly.*' 

And  sect.  13  provides,  "that  after  the  passing  of  this 
Act  it  shall  be  lawful  for  the  proprietor  of  copyright  in  any 
book  heretofore  published,  or  in  any  book  hereafter  to  be 
published,  to  make  entry  in*  the  registry  book  of  the  Sta- 
tioners' Company  of  (i)  the  title  of  such  book,  (2)  the  time  of 
the  first  publication  thereof,  (3)  the  name  and  place  of  abode  of 
the  publisher  thereof,  and  (4)  the  name  and  place  of  abode  of 
the  proprietor  of  the  copyright  of  the  said  book,  or  of  any 
portion  of  such  copyright,  in  the  form  in  that  behalf  given 
in  the  schedule  to  this  Act  annexed,  upon  payment  of  the 
sum  of  five  shillings  to  the  officer  of  the  said  Company." 

The  statute  authorises  any  person  to  make  an  entry  as 
proprietor.  It  does  not  say  what  such  person  may  have 
to  do  in  order  to  satisfy  the  keeper  of  the  register,  before  the 
keeper  will  make  such  registration,  (a) 

According  to  Kindersley,  V.C,  where  the  publishers  are  a 
firm,  it  is  optional  to  enter  the  name  of  the  firm,  or  the 
names  of  the  individuals  composing  it,(&)  and  the  same,  of 
course,  would  hold  as  to  the  name  of  the  proprietor.  It  has 
been  expressly  laid  down  that  the  name  of  the  proprietor  of 
engravings  is  sufficiently  declared  by  the  firm  name.(c) 

No  copyright  is  acquired  by  the  registration  of  a  book 
before'ils  actual  publication  ;  the  protection  afforded  by  the 
AclTibt  being  prospective,  but  dating  only  from  the  time  of 
tlTe'first  publication  of  the  work".(rf)  Nor  does  it  make  any 
ditt'erence  that  the  date  (registered  "before  publication)  is  the 
actual  date  on  which  publication  .subsequently  takes 
place,  (e) 

(a)  18  Scotch  Sess.  Cas.  915. 

(h)  Low  V.  Routledge,  cited,  post,  p.  92. 

(c)  Graves  j,  Ashford  (L.  B.  2  C.  P.  410;  Bock  v.  Lazarus  (L.  R. 
15  Eq.  104).  yUiji^Jl/t^  *>  L^UuMii^^  ^^<afl774 

(d)  The  Coirespondent  Newspaper  Uompany  (Limited)  v.  Saunders 
(13  W.  R.  804 ;  12  L.  T.  N.  S.  540;  II  Jur.  'N.  S.  540).  In  FUUt  y. 
Walter  (17  L.  T.  N.  S.  159)  Lord  Chelmsford  says,  **That  protection 
given  by  common  and  statute  law,  which  is  called  copyright,  is  only 
in  respect  of  some  pubfished  or  unpublished  Hterary  production,  and, 
therefore,  there  can  be  no  copyright  in  the  prospective  series  of  news- 
papers. The  copyright  may  attsuch  upon  each  successive  publication, 
but  that  which  has  no  present  existence  cannot  be  the  subject  of  this 
species  of  property." 

(e)  Hemlerson  v.  Maxwell  (L.  R  5  C.  D.  892). 
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The  following  is  the  form  requiring  entry  of  proprietorship       ^1^  '• 
given  in  the  schedule  to  5  &  6  Vict.  c.  45  : —  chapteb  vii. 

lA,B.ot  do  hereby  certify,  that  I  am  the  proprietor  Form  of  reqair- 

of  the  copyright  of  a  book,  intituled  Y.  Z.,  and  I  hereby  require  you  *"&  «'?\'T  ^l. 
to  make  entry  in  the  register  book  of  the  Stationers'  Company  of  my  p«>p™^o"*»*P- 
proprietorship  of  such  copyright,  according  to  the  particulars  under- 
writ^n. 


TIUeofBook. 


Name  of  Publisher 

and  Place  of 
•     Publication. 


Name  and  Place 

of  Abode  of  the 

Proprietor  of  the 

('opyright. 


Date  of  First 
Publication. 


Y,Z. 


Dated  this  day  of 

Witness,  C.  D. 


18 


(Signed)        A.  B. 


And  the  form  of  original  entry  of  proprietorship  of  copy-  Form  of  entry, 
right  of  a  book  (a)  given  in  the  same  schedule  is  as  follows : — 


Time  of 

making 

the  Entry. 


Title  of 
Book. 


Name  of  the 

Publisher,  aud 

Place  of  Publication . 


Name  and 

Place  of 

Abode  of  the 

Proprietor  of 

the  Copyright. 


Date  of 

First 

Publication. 


Y,Z, 


A,B. 


CD. 


An    author    may    associate   with    himself    by    registry  Entry  of  several 
under  the  Act,  any  person  or  persons  he  pleases,  and  such  prietorl."*  ^^^" 
persons  have  a  right  to  sue  jointly  with  him  for  any  infringe- 
ment of  copyright  in  the  work  so  registered.(6) 

The  "directors  of,  and  subscribers  to,  the  Customs 
Annuity  and  Benevolent  Fund"  having  published  the 
"Clyde  Bill  of  Entry  and  Shipping  List,'*  registered  their 
individual  names  as  proprietors.    Although  they  did  not 

(a)  As  to  the  mode  of  registering  in  the  cascfof  a  periodical  publica- 
tion, see  jpos^,  p.  102. 
(5)  Stevens  v.  Wildy  (\^  L.  J.  190,  Ch.). 
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pa»t^t-  state  on  the  register  who  was  the  author  of  the  work,  nor 
ckaptebvii.  whether  they  had  acquired  the  right  to  it  by  purchase  or 
assignment,  it  was  held  by  the  Scotch  Court  of  Session  that 
they  had  sufficiently  complied  with  the  provisions  of  the 
Act,  and  had  set  forth  a  sufficiently  primA  facie  title  to 
try  the  question  of  copyright  on  an  application  for  an 
interdict,  (a) 

It  must  be  remembered  that  registration  furnishes  only 
primd/acie  evidence  of  title,  andTthat  It  may  be  febutted.(6) 
Time  of  first  The  day  of  the  month,  as  well  as  the  month*  anc[  tlie  year 

pa   ca  ion.   .    j^ust  be  Stated  in  the  entry ;  it  is  not  enough  to  give  the 
^^        *  month  and  year  only,  (c) 

^  In  the  case  of  a  novel  published  in  successive  numbers  of 

a  weekly  periodical,  the  date  of  the  number  in  which  the  first 
part  appeared  was  given  as  the  time  of  first  publication  of  the 
novel,  and  this  was  held  good.(f?) 

And  where  the  first  No.  of  the  periodical  itself  had  been 

duly  registered  the  proprietor  was  held  entitled  to  restrain 

the  unauthorized  republication  of  a  serial  story  published  in 

it,  though  neither  the  serial  nor  the  first  No.  of  the  periodical 

in  which  it  appeared  had  been  registered,  (e) 

Place  of  abode.        Field,  J.,  had  no  doubt,  though  it  was  not  necessary  to 

decide  the  point,  that  the  "  place  of  abode"  was  sufficiently 

designated  by  the  place  where  the  publishing  firm  carried  on 

their  business,  and  that  it  was  not  necessary  to  give  the 

private  residences  of  the  members  of  the  firm.  (/) 

confcqucncc  of       The  conscquencc  of  non- registration  is  stated  in  sect.  24, 

noQ-rogisiraiioii.  ^^j^j^j^  enacts,   "  that    no   proprietor    of   copyright   in    any 

book  which  shall  be  first  published  after  the  passing  of 
this'Act  sliall  maintain  any  action  or  suit  at  law  or  in 
equity,  oiT  any  slimniaiy  'proceeiling,  in  respect^  of  any 
infringement  of  such  copyright,  unless  Te  shafl,^  heyorc  com-' 
mciicing  sucli  action,  sicit,  or  proceeding^  have  caused  aiT 
I  entry  to  be  made,  in  the  book  of  registry  of  the  Stafioners' 
'     TUompany,  of  such  book,  pursuant   to   this  Act:    Provided 

(a)  Maclean  Y,  Moody  (Scotch  Sess.  Oas.  2nd  Set.,  vol.  xx.  1 154, 
June  23,  1858). 

(h)  See  the  remarks  of  Fry,  J„  in  Lucas  v.  Coohe  (L.  E.  13  Ch,  D. 

875.  ^77Y 

(c)  Maihie^on  v.  Harrod  (L.  Rep.  7  Eq.  272 ;  38  L.  J.  129,  Ch. ; 

19  L.  T.  N.  S.  629) ;  and  see  Low  v.  Eoutledge  (L.  Rep.  i  Eq.  42 ;  3  H. 
L.  Oas.  ICO;  23  ^-  J-  7^7*  Ch.) ;  and  pet'  Blackburn,  J.,  in  Wood  v. 
Boosey  (L.  Rep.  2  Q.  B.  340)  a  case  decided  under  Beet.  6  of  the  Inter- 
national Copyright  Act  (7  Vict.  c.  12). 

(d)  Dicks  V.  Yates  (L.  R.  18  Ch.  D.  76) ;  see  per  Jessel,  M.R,  p.  88. 

(e)  Henderson  v.  Maxwell  (L.  R.  4  Ch.  D.  163). 
(/)  Notiage  v.  Jackson  (49  L.  T.  N.  S.  339). 
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Pa»t  I. 
Chaptks  Til. 


always,  that  the  omission  to  make^such  entry,  shall  not 
aflFect  the  copyrigMilLaPX-hQoki  hut  only  the  right  tb'sue  or 
proceed  in  respect  of  the  iT^fn'nrrfiyy^ftph  tliprpof  na  aforesaid: 
Provided"'  also,  T;hat  nothing  herein  contained  shall  pre- 
judice the  remedies  which  the  proprietor  of  the  sole  liberty 
of  representing  any  dramatic  piece  shall  have  by  virtue  of 
the  Act  passed  in  the  third  year  of  the  reign  of  His  late 
Majesty  King  William  the  Fourth,  to  amend  the  laws 
relating  to  dramatic  literary  property,  or  of  this  Act, 
although  no  entry  shall  be  made  in  the  book  of  registry 
aforesaid." 

Jl  separate  article  for  a  periodical  publication  is  not  a  separate  anicio 
book  Jivithm  the  meaninfr  of  the  AcT.  so"  as  to  require  regis- '^"^  p*^'^^^*^*^ 
tration  under  this  section;  and,  therefore,  non-registration 
does  not  by  force  of  sect.  24  disentitle    the    author    to 
proceed  for  any  infringement  of  his  right    with    respect 
to  it.  (a) 

According  to  Malins,   V.C.,(6)   a    newspaper   proprietor  Kewspapcrs. 
might  sue  for  a  piracy  of  its  contents,  without  registering 
it.(c)     But  Sir  George  Jessel,  M.R.,  declined  to  follow  this 
decision  and  held  registration  necessary.(f?) 

The  enactment  contained  in  sect.  24  of  5  &;  6  Vict.  c.  45  Alteration  made 
made  an  important  change  in  the  law  as  to  the  bringing  J^^^^^f^^^^- 
of  actions  in  cases  where  a  book  has  not  been  registered. 
Previously  to  this  enactment  it  was  not  necessary  in  order  to 
entitle  a  plaintiff  claiming  as  owner  of  copyright  to  sue,  that 
his  work  should  be  registered  at  Stationers'  Hall.  Although 
he  was  bound  to  register  for  ceruiin  purposes,  (e)  it  was  decided 
that  where  there  was  no  registration,  the  person  entitled  to 
copyright  might  protect  his  right  by  action  or  suit.(/)  But 
now,  as  to  books  first  published  after  the  Act,  although  the 
author  has  copyright  in  them,  he  cannot  sue,  either  at  Taw  ojf 
in  equity,  to  protect  himself  against  infringement  of  his  copy; 
fight,  unle53"te  lias  registered  his' book  at  Stationers*  Hall 
pursuant^ "the  statute. (j')  This,  however,  applies  only  to 
books  hrsl  published  after  the  Act ;  it  does  not  affect  an^' 
boolrpuTOshect  bef^rd. ' 

-        -     -  -    —  ^MHABI      *  * 

(a)  Murray  v.  Maxwell  (3  L.  T.  N.  S.  466) ;  Mayliew  v.  Maxwell 
(l  John.  &  H.  312). 
(6)  Cox  V.  Land  and  Water  Journal  Co.  (L.  R.  9  Eq.  324). 

(c)  See  the  remarks  on  this  case  in  the  chapter  on  '*  Newspapers," 
post. 

(d)  Walter  Y.Howe  (L.  R.  17  Ch.  D.  708). 
(c)  Registration  was  necessaixio  entitle  the  proprietor  to  recovex  —  \ 

the  penaRy  imposed  by  statute  for  the  violation  of  his  copyrignf. 

^X^f-f^tmckf(yrd  v.  Hood  (7  T.  R.  62c5)r-"    ^  '  1 

tor)  I  Drew.  353;  see  p.  364. 
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PAirr^i.  The  registmtion  of  a  book,  according  to  sect  13,  must  be 

€ifAVTKBVii.  strictly  accurate  in  all  the  particulars  mentioned  in  that 

section,  viz. :  "the  title  of  such  book,  the  ITTne  of  thc-first--- 
iefffa^Sii?  'pubUcation  thereof,  the  name  and  place  of  abode  of  the 
publisher  thereof,  and  the  name  and  place  of  abode  of  the 
proprietor  of  the  copyright/'  Errors^  as  to  these  will,  by  force 
of  sect.  24,  prevent  the  author  or  proprietor  from  proceeding 
\)^  action,  'STtlt,  or'"otherwrse,  until  such  errors  have  been 
\     amendecTT    They  will  also  invalidate  a  subsequent  assign- 

1     ^iSll!'  ^^4^^  P^^  Act.fa) 
As  to  time.   "    ^  Tlius,'  wIiere^T;¥etime  of  the  first  publication*'  of  a  book 

i.  .       ^     y.^  was  entered  on  the^^egisTry  "as~t!ie~25tli  May,"T864^  when,  in 

^^/*  aT^  tact,  it  was  first  publtsHed"  oh  the-^z^Ttl  "May  in  that  year,  tliis 

^^^^!!^  i)    was  of  itselTheld  fata^  to  the  facTbf  the  registry  of  pro- - 

prietorship  operating  bjT'way  of  assignment.  (J) 
>*  to  name.         -  _2tnd  wucre  the  entry  on  the  registry  of  the  name  of  the  pub- 
2^*'"'  '•-■'      '^     'hsher  was  "Sampson  Low,  Son,  and  Marston,'*  whereas  the 
7  ^7   '  '  ^  name  of  the  firm  was  "  Sampson  Low,  Son,  and'Co./  this  also 

was  held  of  itself  fatal  to  the  right  of  the  firm  to  sue.(c).  "  One 
almost  regrets,"  said  Kindersley,'V.C.,  in  the  case  in  which 
these  points  were  decided,  "  to  be  obliged  to  come  to  the 
consideration  of  points  which  are  so  very  technical  as  these 
which  I  am  obliged  to  consider ;  but,  at  the  same  time,  they 
are  points  not  only  which  a  defendant  or  plaintiff  has  a  right 
to  take,  but  which  are  of  importance  with  reference  to  the 
carrying  out  of  the  clearly  expressed  intention  of  the  Legis- 
lature, which  has  thought  fit  to  require,  in  order  to  produce 
certain  effects,  that  certain  strict  particulars  shall  be  complied 
with.  It  is,  in  point  of  fact,  a  concession  of  a  certain  means 
of  assignment  upon  condition ;  and,  in  order  to  acquire  the 
right  to  that  mode  of  assignment,  you  must  perform  the 
condition  which  the  Legislature  has  required.'' 
>'arae  of  firm.  With  rcspcct  to  the  mistake  in  the  entry  of  the  name  of  the 
finn,  the  Vice-Chancellor  said :  *'  Though  it  is  probably  op- 
tional either  to  enter  the  name  of  the  firm  of  publishers,  or  the 
names  of  the  individuals  composing  that  firm,  if  you  profess 

to  enter  the  real  name  of  the  firm  you  must  do  so I 

am  almost  ashamed  to  descend  to  these  minute  particulars,  but 
it  must  be  done ;  and  it  is  sufficient  for  me  to  say  that  in  my 
opinion,  either  of  these  inaccuracies  is  quite  sufficient  to  lead 
me  to  hold  that  the  entry  of  the  proprietorship  is  insufficient, 
and,  upon  that  ground,  that  there  is  no  valid  assignment 
effected  by  the  subsequent  entry  which  immediately  follows 

(a)  Low  V.  BotUledge  (33  L.  J.  717,  Ch.;  10  L.  T.  N.  S.  838  ;  10  Jur. 
N.  S.  922 ;  12  W.  E.  1069).  (h)  Ibid. 

(c)  Low  V.  EovMedge,  uhl  su'pra. 
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that  of  the  assignment/*     The  errors  in  the  entries  at  Sta-       ^^^' 
tioners'  Hall  were  correctecl  after  tliis  decision,  and  a  secflfld   chaptkr  nu 
Bill  was  filed  1oj  the  plamtilfs,  praying  for  an  injunction  to   ah/tot^  t^v^ 
lestfaTn  the  defendants  from  printing,  publishing,  &c.,  the  2^^<^*/^r*^/t*v»^ 
book  in  question,  and  the  injunction  was  wanted,  j^a).  '^  c^^wtv^ct^l^ 

In  Wddon  v.  Dicks^  it  was  argiied'ttiat  it  was  not  suffi- 
cient  to  register  "  Newby  &  Co.**  as  the  names  of  the  first 
publishers,  and  that  the  name  of  every  partner  in  the  firm 
should  be  inserted;  but  Malins,  V.C.,  held  that  this  was 
wholly  unnecessary. 

The  name  registered  under  this  head  must  be  the  name  of 
the  first  pubUsher.(c) 

Where,  however,  the  place  of  abode  of  the  proprietor  of  Kaoeofabodc* 
copyright  in  a  song  was  described  in  the  entry  at  Stationers' 
Hall  as  "  65,  Oxford-street,"  whereas  he  was  in  America  at 
the  time  of  publication,  and  haiTno  place  of  abode  in  Englandj^ 
'•t)5,  Oxford-street''  being  the  address  of  his  publishers,  the 
Cdu^  "of  Common"  Pleas  held  that  this  was  sufficient  to 
satisfy  the  requisites  of  the  Act.  (a?)       "■^'  •*  * 

As  to  the  mode  of  registering  the  place  of  abode  of  a  firm  A/e,,i  ^  «^v#.Uf  -w 
where  the  members  of  the  firm  do  not  live  at  the  place  where  \^  f  vVn.  #t-"ulixx  ♦ 
the  business  of  the  firm  is  carried  on,  see  the  opinion  of  / 
Pield,  J.,  in  the  case  of  Nottage  v.  Jackson  (relating  to  the 
piracy  of  photographs)-,  referred  to,  arUe,  p.  90. 

It  seems  that  non-registration,  when  intended  to  be  set  Pieid«nff.nor-' 
up  as  a  defence  to  an  acHon"  for  piracy,  should  be  distinctly  '®*'*^'*'^°"' 
pleaded,  (e) 

'    If  the  'first  edition  of  a  book  has  been  published  before  subsequeni 
5   &  6  Vict.   c.  45,    although    other    editions    have    been  ®  ^^°*' 
published  since   that   Act,  and  have   not   been  registered 
pursuant   to  its  provisions,  the  proprietor  is   entitled    to 
protect  by  action  or  suit  his  copyright  in  so  much  of  the 
work  as  appeared  in  the  first  edition.(/) 

But  where  a  second  edition  of  a  book  printed  after  July  i , 
1842,  is  not  a  mere  reprint  of  a  first  edition  published  before 
that  date,  but  contains  considerable  and  material  alterations 
and  additions,. as  to  those  it  is  a  new^ggrk ;  and  injorder  to^ 
enahle  the  proprietor  to  sue  in  respect^  of  any  infringement 
nf  his  rights  in  th096  portions  of  the 'Second'  ediKon  which' 
are  lid w,  if  those^^'Hly'are  mfrmged^^e  must  register  the 
book  ID  whliiE"  they  are'  contained^}     And  the  extent  of  '  I 

(a)  Low  Y  BouUedge,  uhi  supra,  p.  92. 
(h)  L.  E.  10  C.  D.  252.  (c)  Coote  v.  Judd  (L.  E.  23  Ch.  D.  727). 

{d)  Lover  v.  Davidson  (1  0.  B.  N.  S.  182). 
(e)  Ohapvelly,  Davidson  (18  C.  B.  194). 
(/)  Murray  T.  BogueXi  Drew.  365,  366).         (y)  Ibid.  365. 
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PAIT  I. 
CUAPTBB  VII. 


KfTect  ofneglect 
ttt  SUtionen' 
lloll. 


Action  for  doing 
anything  in  pur- 
fsuance  of  this 
Act. 


Remedy  to  pcr- 
Kons  aggriered 
by  entries  in 
register. 


the  alterations  contained  in  the  second  edition  is  im- 
material ;  to  whatever  extent  a  new  edition  is  made  a  new 
work,  the  new  part  cannot  be  protected  by  suit  until  registra- 
tion. TBut  that  effect  of  the  Act  of  Tictoria  has  no  operation 
"as  to  the  old  parts :  as  to  them  the  copyright  is  left  where  ^t 
was^} 

^"TUhe  object  of  registration  being  to  give  notice  to  all  other 
puHishers  that  the  publication  is  protected  by  the  stiatute,  it 
tKere  be  any  neglect  on  "the  part  of  the  officials  at  Stationers' 
Hall  as  to  the  registration,  the  public  is  not  bound,  and  the 
remedy  of  the  publisher  must  be  against  the  party  causing 
such  neglect.  It  cannot  aflfect  those  who  are  thereby  kept  in 
ignorance  of  the  existence  of  the  copyright.  (6) 

If  any  action  is  brought  against  any  person  or  persons 
for  doing  or  causing  to  be  done  anything  in  pursuance  of 
the  Act  5  &;  6  Vict.,  c.  45,  the  defendant  or  defendants  may 
plead  the  general  issue  and  give  the  special  matter  in 
evidence ;  and  in  case  of  a  non-suit  or  discontinuance  of  the 
action  or  of  a  verdict  for  the  defendant,  the  defendant 
is  to  have  his  full  costs,  for  which  he  is  to  have  the 
same  remedy  as  the  defendant  in  any  case  by  law  has. 
(sect.  26). 

Sect.  14  of  5  &  6  Vict.  c.  45,  enacts,  "that  if  an'' 
person,  shall  deem  hJTnself  agfirieved{c)  by  any  entry  EoaoJ 
under  colour  of  this  Act  in  the  saiT  book  of  registry,  it 
shall  be  lawful  for  such  person  to  apply  by  motion  to  the 
Court  of  Queen's  Bench,  Court  of  Common  fteas,  or  Court  of 
Exchequer,  in  term  time,  or  to  ap^ly  by  summons  to  any 
judge  of  either  of  such  courts  in  vacatiojiTior  an  order  that 
such  entry  may  be  expunged  or  varied ;  and  that  upon  any 
such  application  by  motion  or  summons  to  either  of  the  said 
courts,  or  to  a  judge  as  aforesaid,  such  court  or  judge  shall 
make  such  order  for  expunging,  varying,  or  confirming  such 
entry,  either  with  or  without* costs^  as  to  such  court  or  judge 
shall  seem  just ;  and  the  officer  appointed  by  the  Stationers' 
Company  for  the  purpose  of  this  Act  shall,  on  the  production 
to  him  of  any  such  order  for  expunging  or  varying  any  such 
entry,  expunge  or  vary  the  same  according  to  the  requisitions 
of  such  order.*' 

There  are  not  many  reported  cases  of  application  for  relief 

(a)  Mui'ray  v.  Bogue,  306.  The  case  of  Novello  v.  Sudlow  (16  Jar, 
689)  is  in  no  way  opposed  to  the  doctrine  above  laid  down,  as  in  that 
case  the  work  had  been  dnly  registered,  and  the  whole  argument  tamed 
on  the  constmction  of  sect.  15  of  5  &  6  Vict,  c  45. 

(b)  Per  Wood,  V.  C,  in  Cassell  v.  Stiff  (2  K  &  J.  287). 

(c)  As  to  the  interpretation  of  these  words,  vide  post,  p.  96. 
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under  this  section  of  the  Act.    A  rule  absolute  to  "  vary  or      ^^"^' 
€xpunge"  at  the  option  of  the  applicant  an  unauthorised  chaptbkvit. 
entry  in  the  register  at  Stationers'  Hall,  was  granted  by  the 
Court  of  Common  Pleas  in  expfl^rte  Bastow.{a) 

A  rather  wide  discretion  was  exercised  by  the  Court  of 
Queen's  Bench  in  ex  parte  Davids(m.{b)  Robert  Cocks 
brought  an  action  against  Davidson  for  publishing  three 
pieces  of  music,  in  which  Cocks  claimed  the  copyright. 
Two  of  the  pieces  were  registered  in  the  name  of  Cocks,  and 
the  third  in  the  name  of  a  person  who  had  assigned  the 
copyright  to  him.  A  rule  nisi  to  expunge  or  vary  the 
entries  was  obtained  upon  an  affidavit  of  Davidson,  not 
assorting  a  copyright  in  the  airs  in  himself,  but  deposing  to 
his  belief  that  the  three  airs  were  old,  and  that  the  persons 
who  on  the  entries  professed  to  be  the  authors  were  not 
really  the  authors.  The  ground  suggested  for  expunging  the 
entries  was  that^hey  would  be  prirndfacie  evidence  against 
Davidson  on  the  tnal  of  the  action  Drought  against  him.* 
TBie  court  declined  to  expunge  the  enWes;  but  on  the  refusal 
of  the  counsel  for  Cocks  to  consent  not  to  use  the  entries  on 
the  trial,  an  order  was  made  by  the  court,  propria  vigore, 
without  consent,  that  the  rule  should  be  enlarged  till  the 
trial  of  an  issue  to  determine  the  question  of  copyright,  in 
which  Cocks  should  be  plaintiff  and  Davidson  defendant,  and 
on  the  trial  of  which  the  entries  should  not  be  used. 

The  Court  of  Common  Pleas  in  a  subsequent  case(c)  in 
which  the  same  person  applied  for  assistance,  distinctly  dis- 
claimed the  power  exercised  by  the  Court  of  Queen's  Bench 
in  the  preceding  case.  The  Court  of  Common  Pleas  refused 
to  expunge  an  entry  of  proprietorship  unless  it  was  clearly 
and  unequiyocallysliotvii'^^  to'^Be^ false, "or  to  vary  it  unless"" 
satisfied  pv^affidavitTEat  in^so  dmng  they  would  make~a*" 
true  entry.  "  We  can  only  expunge  or  vary  or  confirm  the 
entry:  said  Crowder,  J.,  "  I  think  we  have  no  power  to  do 
that  which  was  done  by  the  Court  of  Queen's  Bench  in  Ex 
parte  Davidson"  The  circumstances  of  the  case  before  the 
Court  of  Common  Pleas  were  somewhat  peculiar.  Mr. 
Lover,  the  author  of  a  song  called  "  The  Low  Back'd  Car," 
being  in  America,  and  wishing  to  secure  to  himself  the  copy- 
right in  England  and  in  America  by  a  simultaneous  publi- 
cation in  both  countries,  instructed  his  publishers  here  to 
publish  it  in  London,  on  a  certain  day.  This  was  done,  and 
the  song  was  registered  at  Stationers^  Hall,  but  in  the  entry 

(a)  14  C.  B.  631.  (6)  2  El.  &  Bl.  577. 

{c)  Ex  parte  Davidson  (18  C.  B.  297). 
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paiit^i.  ^q  publishers  described  themselves  as  the  proprietors  of  the" 
Chapter  VII.  copyright.  The  song  having  been  published  in  this  country 
by  Davidson,  from  a  copy  sent  from  America,  where  the 
publication  was  alleged  to  have  taken  place  three  days 
before  the  publication  here,  Mr.  Lover  obtained  a  judge's 
order  to  vary  the  entry  by  substituting  his  name  as  pro- 
prietor, and  got  an  injunction  and  brought  an  action  for  the 
infringement  of  his  copyright.  A  rule  to  expunge  or  vary 
the  amended  entry  having  been  obtained  on  behalf  of 
Davidson,  the  Court  discharged  it  iwith  costs,  considering 
that  no  case  had  been  made  out  for  its  interference. 

Whether  under  the  circumstances  of  the  case  last  referred 
to  Davidson  was  a  person  "  aggrieved  "  within  the  meaning 
of  sect.  14  of  5  &  6  Vict,  c.  45,  it  was  not  necessary  to 
decide.  Jervis,  C.J.,  was  of  opinion  that  he  was ;  Crowder, 
J.,  was  doubtful,  and  the  language  of  Willes,  J.,  seems  to 
point  to  an  opposite  conclusion.  He  asks, "  Has  any  right  of 
the  applicant  been  interfered  with  or  injuriously  affected  ?  I 
do  not  see  that  it  has.  This  is  not  the  case  of  a  contested 
title :  the  applicant  does  not  suppose  himself  to  have  been 
the  original  author  of  the  composition  in  question :  he 
claims  to  publish  a  thing  to  which  he  has  no  right  what- 
ever, merely  because  the  person  who  is  the  author,  and  who 
therefore  ought  to  have  the  sole  right  of  publishing  it  here, 
has  happened  (it  may  be)  to  publish  it  in  America  a  little 
too  early,  or  has  made  an  unintentional  mistake  in  the  date 
on  the  title-page,  or  has  incorrectly  described  his  place  of 
abode  in  the  entry  in  the  book  at  Stationers'  Hall.  I  do 
not  think  it  is  a  case  in  which  we  ought  to  interfere."  In 
Graves'  case,(a)  Blackburn,  J.,  used  similar  language,  and 
Hannen,  J.,  said:  "A  person  to  be  ' aggrieved*  within  the 
meaning  of  the  statute  must  show  that  the  entry  is  inconsistent 
with  some  right  that  he  sets  up  in  himself  or  in  some  other 
person,  or  that  the  entry  would  really  interfere  with  some 
intended  action  on  the  part  of  the  person  making  the  appli- 
cation." 

An  order  to  expunge  a  wTongful  entry  by  the  defendant 
cannot,  according  to  Fry,  J.,  be  made  at  the  trial  of  an 
action  in  wliich  the  plaintiff  has  not  asked  for  it  in  his  state- 
ment of  claim.  A  separate  application  must  be  made  by 
motion  or  summons  under  sect.  I4.(&) 

(a)  L.  Hep.  4  Q.  B.  721,  724;  20  L.  T.  N.  S.  877;  17  W.  E.  1018. 
See  also  ex  parte  HntchiuB  v.  Bomer  (L.  K.  42  B.  D.  90,  483). 
(6)  Hole  V.  Bradhunj  (L.  E.  12  Ch.  D.  899). 


How  application 
to  expunge  mast 
be  made. 
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2.  DeposU  and  delivery  of  copies.  —  ' 

Sect.  6  of  5  &  6  Vict.  c.  45  enacts  "  that  a  printed  copy  of  to  British 
the  whole  of  every  book  which  shall  be  published  after  the  ^"*®"™' 
passing  of  this  Act,  together  with  all  maps,  prints,  or  other 
engravings  belonging  thereto,  finished  and  coloured  in  the 
same  manner  as  the  best  copies  of  the  same  shall  be  pub- 
lished, and  also  of  any  second  or  subsequent  edition  which  shall 
be  so  published  with  any  additions  or  alterations,  whether 
the  same  shall  be  in  letterpress^  or  in  the  maps,  prints,  or 
other  engravings  belonging  thereto,  and  whether  the  first 
edition  of  such  book  shall  have  been  published  before  or 
after  the  passing  of  this  Act,  and  also  of  any  second  or 
subsequent  edition  of  every  book  of  which  the  nrst  or  some 
preceding  edition  shall  not  have  been  delivered  for  the  use 
of  the  British  Museum,  bound,  sewed,  or  stitched  together, 
and  upon  the  best  paper  on  which  the  same  shall  be  printed, 
shall  within  one  calendsir  month  after  the  day  on  which  any  Time. 
such  book  shilll  flisL  be  yulilrpublisKe37  or  ofTered  for  sale" 
within  the  Wlls  oT  mortality,  or  withm  three  calendar  months 
if  the  same  shall  first  be  sold,  published,  or  offered  for  sale  in 
any  other  part  of  the  United  Kingdom,  or  within  twelve 
calendar  months  after  the  same  shall  first  be  sold^  published, 
or  ofiTered  for  sale  in  any  other  part  of  the  British  dominions, 
be  delivered  on  behalf  of  the  publisher  thereof,  at  the  British 
Museum/'  "** 

^  As  to  the  mode  of  delivering  at  the  British  Museum,  sect.  7  Modeofdeiiver- 
provides,  "  that  every  copy  of  any  book  which  under  the  MJaeum.*'  ^'^^^ 
provisions  of  this  Act  ought  to  be  delivered  as  aforesaid, 
shall  be  delivered  at  the  British  Museum  between  the  hours 
of  ten  in  the  forenoon  and  four  in  the  afternoon  on  any  day 
except  Sunday,  Ash  Wednesday,  Good  Friday,  and  Christmas 
Day,  to  one  of  the  officers  of  the  said  Museum,  or  to  some 
person  authorised  by  the  trustees  of  the  said  Museum  to 
receive  the  same,  and  such  officer  or  other  person  receiving 
such  copy  is  hereby  required  to  give  %  receipt  jn  .writing,  ior 
the  same,  and  such  delivery  shall  to  all  intents  and  purposes 
be  deemed  to  be  good  and  sufficient  delivery  under  the  pro- 
visions of  this  Act." 

Sect.  8  provides,  as  to  the  other  libraries,  "  that  a  copy  to  other 
of  the  whole  of  every  book,  and  of  any  second  or  subsequent  "b'»"e»- 
edition  of  every  book  containing  additions  and  alterations, 
together  with  all  maps  and  prints  beldnging  thereto,  which 

after  the  passing  of  this  Act  shall  be  published,  shall  on 

demand  thereof  in  writing,  left  at  the  place  of  abode  0?  the 
publisher  thereojt  at  any  time  within  twelve  months  next 

H 
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Pam^i.       j^f^gp  ^.j^g  publication  thereof,  under  the  hand  of  the  officer 
Chapter  VII.   of  the  Company .of  Statjonera^jgho  shall  from  time  to  time  be 
appointed  by  the  said  Company  for  the  purposes  of  this  Act, 
or  under  the  hand  of  any  other  person  thereto  authorised 
by  the  persons  or  bodies  politic  and  corporate,  proprietors 
and  managers   of  the    libraries    following,    (videlicet),  the 
'    Bodleian  library  at  Oxford,  the  public  library  at  Cambridge, 
the  library  of  the  faculty  of  advocates  at  Edinburgh,  the 
library  of  the  college  of  the  Holy  and  Undivided  Trinity  of 
Queen  Elizabeth  near  Dublin,  be  delivered,  upon  the  paper 
of  which  the  largest  number  of  copies   of    such   book   or 
edition  shall   be  printed   for  sale,  in  the  like  condition  as 
the  copies  prepared  for  sale   by  the  publisher  thereof  re- 
Time.  spectively,  within  one  month  after  demand   made   thereof 

in  writing  as  aforesaid  to  the  said  officer  of  the  said 
Company  of  Stationers  for  the  time  being,  which  copies 
the  said  officer  shall  and  he  is  hereby  required  to  receive 
at  the  hall  of  the  said  company,  for  the  use  of  the  library 
for  which  such  demand  shall  be  made  within  such  twelve 
months  as  aforesaid ;  and  the  said  officer  is  hereby  required 
to  give  a  receipt  in  writing  for  the  same,  and  within 
one  month  after  any  such  book  shall  be  so  delivered  to 
him  as  aforesaid  to  deliver  the  same  for  the  use  of  such 
library." 

of  Mvwyf  "^*  -^y  ^®^^*  9>  "  ^^  ^^y  publisher  shall  be  desirous  of  delivering 
the  copy  of  such  book  as  shall  be  demanded  on  behalf  of  any 
of  the  said  libraries  at  such  library,  it  shall  be  lawful  for  him 
to  deliver  the  same  at  such  library,  free  of  expense,  to  such 
librarian  or  other  person  authorised  to  receive  the  same 
(who  is  hereby  required  in  such  case  to  receive  and  give 
a  receipt  in  writing  for  the  same),  and  such  delivery 
shall  to  all  intents  and  purposes  of  this  Act  be  held  as 
equivalent  to  a  delivery  to  the  said  officer  of  the  Stationers* 
Company." 
Penalty  for  Scct.  lo  dcfiiies  the  penalty  for  non-compliance  with  the 

vering  wpiw^"  ^orcgoing  provisious.  It  enacts  "  that  if  any  publisher  of  any 
such  book  or  of  any  second  or  subsequent  edition  of  any  such 
book  shall  neglect  to  deliver  thB  same  pursuant  to  this  Act, 
he  shall  for  every  such  default  forfeit,  besides  the  value  of 
such  copy  of  such  book  or  edition  which  he  ought  to  have 
delivered,  a^um  not  exceeding  five  pounds,  to  be  recovered 
by  the  librarian  or  other  officer  (properly"  authorised)  of 
the  library  for  the  use  whereof  such  copy  should  have 
been  delivered,  in  a  summary  way,  on  conviction  before  two 
justices  of  the  peace  for  the  county  or  place  where  the  pub- 
lisher making  default  shall  reside,  or  by  action  of  debt  or 
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other  proceedin<T  of  the  like  nature,  at  the  suit  of  such  libra- 
rian or  other  officer,  in  any  court  of  record  in  the  United  chaptkk  vii. 
Kingdom,  in  which   action,  if  the  plaintiff  shall  obtain  a 
verdict,  he  shall  recover  his  costs  reasonably  incurred,  to  be 
taxed  as  between  attorney  and  client/' 

These  provisions  of  the  Act  require  the  delivery  of 
every  book  and  of  every  volume  thereof ;  they  do  not 
apply  to  a  part  of  a  volume,  and  the  publishers  of  such 
part  cannot,  therefore,  be  made  liable  for  non-delivery  of 
it.(a) 

It  is  to  be  observed  that  the  only  consequence  of  not  contequenco  of 
depositing  or  delivering  the  copies  is  the  liability  to  the  °®^"^^*^®^y- 
penalty  imposed  by  this  section.  Neglect  of  the  duty  does 
not  incapacitate  the  proprietor  of  the  copyright  from  pro- 
ceeding at  law  or  in  equity  for  an  infringement  of  it,  as 
omission  to  register,  so  long  as  it  continues,  does  by  force 
of  sect.  24. 

The  Judicial  Committee  of  the  Privy  Council  lias  power  Power  of  Privy 
to  license  the  publication  of  books  which  the  proprietor  HceSSeyubiica- 
refuses  to  republish  after  the  death  of  the  author.     Sect.  5  tionofbroks. 
of  5  &  6  Vict.  c.  45,  after  reciting  that  "it  is  expedient  to 
provide  against  the  suppression  of  books  of  importance  to 
the  public,"  enacts  "  that  it  shall  be  lawful  for  the  Judicial 
Committee  of  Her  Majesty's  Privy  Council,  on  complaint 
made  to  them  that  the  proprietor  of  the  copyright  in  any 
book  after  the  death  of  its  author  has  refused  to  republish 
or  to  allow  the  republication  of  the  same,  and  that  by  reason 
of  such  refusal  such  book  may  be  withheld  from  the  public, 
to  grant  a  license  to  such  complainant  to  publish  such  book, 
in  such  manner  and  subject  to  such  conditions  as  they  may 
think  fit.  and  that  it  shall  be  lawful  for  such  complainant  to 
publish  such  book  according  to  such  license.'^ 

For  the  law  relating  to  the  assignment  of  copyright  in  AgHipiment ani 
books,  see  the  chapter  on  the  "  Transfer  of  Copyright,"  post ;  iSjJjSghr"^  "^ 
and  with  reference  to  the  infringement  of  copyright,  and  the 
remedies  for  it,  see  the  chapters  on  "  Infringement  of  Copy- 
right," and  "  Remedies  for  Infringement,"  post. 


CHAPTER  VIIL 

COPYRIGHT  IN  PERIODICAL  PUBLICATIONS. 

The  property  in  reviews,  magazines,  and  other  periodicals 
is  in  general  of  the  same  nature  as  that  in  books,  commonly 

{a)  Britush  Museum  v.  Payne  (4  Bing.  548). 
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Pabt  I. 


Nature  of  the 
right. 


SO  called,  of  which  we  have  treated  in  the  preceding  chapter. 

chaptsm  yiii.  There  is,  however,  a  modification  in  the  term  of  enjoyment^ 
and  there  are  some  questions  which  occur  with  respect  ta 
these  productions  which  it  has  been  considered,  more  con- 
venient to  discuss  by  themselves. 

The  sections  of  the  Copyright  Act  (5  &  6  Vict.  c.  45) 
which  deal  with  the  subjects  of  our  present  consideration 
are  the  i8th  (concerning  the  nature  and  duration  of  the- 
right)   and  the  19th  (as  to  registration). 

Sect.    18    enacts,   "that   when   any  publisher  or  other 
person  shall,  before  or  at  the  time  of  the  passing  of  this 
Act,  have  projected,  conducted,  and  carried  on,  or  shall 
hereafter  project,  conduct,  and  carry  on,  or  be  the  proprietor 
of  any  encyclopaedia,  review,  magazine,  periodical  work,  or 
work  published  in  a  series  of  books  or  parts,  or  any  book 
whatsoever,  and  shall  have  employed  or  shall  employ  any 
persons  to  compose  the  same,  or  any  volumes,  parts,  essays^ 
articles,  or  portions  thereof,  for  publication  in  or  as  part  of 
the  same,  and  such  work,  volumes,  parts,  essays,  articles,  or 
portions  shall  have  been   or   shall  hereafter  be   composed 
under  such  employment,  on  the  terms  that  the   copyright 
therein  shall  belong  to  such  proprietor,  projector,  publisher,, 
or  conductor,  and  paid  for(a)  by  such  proprietor,  projector,, 
publisher,  or  conductor,  the  copyright  in  every  such  encyclo- 
paedia, review,  magazine,  periodical  work,  and  work  published 
in  a  series  of  books  or  parts,  and  in  every  volume,  part,  essay^ 
article,  and  portion  so  composed  and  paid  for,  shall  be  the 
property  of   such  proprietor,  projector,  publisher,  or  other 
conductor,  who  shall  enjoy  the  same  rights  as  if  he  were 
the  actual  author  thereof,  and  shall  have  such  term  of  copy- 
right therein  as  is  given  to  the  authors  of  books  by  this 
Act;(6)  except  only  that  in  the  case  of  essays,  articles,  or 
portions   forming  part  of   and    first   published  in    reviews, 
magazines,  or  other  periodical  works  of  a  like  nature,  after 
the  term  of  twenty-eight  years   from   the   first   publication 
thereof  respectively  the  right  of  publishing  the  same  in  a 
separate  form  shall  revert  to  the  author  for  the  remainder  of 
the  term  given  by  this  Act." 

(a)  With  reference  to  the  language  of  this  portion  of  the  section, 
Shadwell,  V.C,  says,  in  Brown  v.  Cooke  (16  L.  J.  143,  Ch.),  "  It  seems 
to  me  that  there  is  an  inaccuracy  in  the  language ;  and  the  only  pos- 
sible way  of  making  it  English  would  be  by  referring  the  words  *  and 
paid  for'  to  the  former  words, '  shall  have  been  or  shall  hereafler  be 
composed,  &c.* " 

(b)  A  similar  view  of  the  rights  of  proprietors  of  periodicals  was 
taken  before  the  passing  of  this  Act.  Sir  John  Leach  said,  in  Barfield 
V.  Nichohon  (2  L.  J.  90,  102 ;  2  Sim.  &  S.  i),  "I  am  of  opinion  that 
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It  will  be  observed  that    the  word  "  encyclop33dia"  is       Paktl 
omitted  from  the  latter  part  of  this,  so  that  the  copyright  in  chaptbrviii. 
4irticles  forming  part  of  an  encyclopaedia  would  not  revert  to  Encyciopadia. 
the  author  after  the  first  term  of  twenty-eight  years.    This 
is  probably  because  those  articles,  being  of  a  less  fugitive 
and  more  elaborate  character  than  those  supplied  to  ordinary 
reviews  or  magazines,  are  more  highly  paid  for  by  the  pro- 
prietor ;  and  the  work,  taken  as  a  whole,  is  of  more  enduring 
interest  and  value 'than  other  periodicals. 

This   section  also  provides, "  that  during    the    term    of  Limitauon  of 
twenty-eight  years  the  said  proprietor,  projector,  publisher,  "*^^*' 
or  conductor  shall  not  publish   any  such   essay,  article,  or 
portion  separately  or  singly  without  the  consent  previously 
obtained  of  the  author  thereof,  or  his  assigns." 

It  further  provides,  *'  that  nothing  herein  contained  shall  Reservation  by 
alter  or  afiTect  the  right  of  any  person  who  shall  have  been  n^'h?"  publish- 
er who  shall  be  so  employed  as  aforesaid  to  publish  any  such  \^f^  *  wparate 
his  composition  in  a  separate  form,  who  by  any  contract, 
-express   or  implied,  may  have  reserved  or  may  hereafter 
reserve  to  himself  such  right ;  but  every  author  reserving, 
retaining,  or  having  such  right  shall  be  entitled  to  the  copy- 
right in   sucli  composition  when  published  in  a  separate 
form,  according  to  this  Act,  without  prejudice  to  the  right  of 
-such  proprietor,  projector,  publisher,  or  conductor  as  aforesaid." 

It  will  be  seen  from  sect.  i8  that  the  duration  of  the  copy-  Effect  of  ace.  is. 
right  in  all  literary  productions  appearing  in  the  works 
.therein  enumerated  is  the  same  as  in  the  case  of  books  ;  but 
the  enjoyment  of  that  period  of  copyright  is  (except  in  the 
•case  of  encyclopaedias)  divided  between  the  proprietor  or 
projector,  &c.,  of  the  larger  work  in  which  the  literary  pro- 
duction appears,  and  the  author  of  the  literary  production ; 
.the  former  enjoying  the  right  for  twenty-eight  years,  the 
latter  for  the  remainder  of  the  term  given  by  the  Act.  It 
is  further  to  be  observed  that  the  right  of  the  proprietor,  &c., 
of  the  larger  work  during  the  twenty-eight  years  is  not  of 
-an  absolute  character,  the  right  to  publish  any  contribution 
in  a  separate  form  without  the  author's  consent  not  being 
included  in  it. 

Tinder  that  statute  (8  Anne,  c.  19)  the  person  who  embarks  in  the 
speculation  of  a  work,  and  who  employs  various  persons  to  compose 
<lifferent  parts  of  it,  adapted  to  their  own  peculiar  acquirements,  that 
he,  the  person  who  so  forms  the  plan  and  scheme  of  the  work,  and  pays 
•different  artists  of  his  own  selection,  who,  upon  certain  conditions,  con- 
tribute to  it,  is  the  author  and  proprietor  of  the  work,  if  not  within  the 
literal  expression,  at  least  within  tne  equitable  meaning  of  the  statute 
of  Anne,  which,  boing  a  remedial  law,  is  to  be  construed  liberally.*'  And 
see  the  prior  case  of  Wyatt  v.  Barnard  (3  V.  &  B.  77), 


I02 


LAW    OF   COPrRIGHT. 


pabt^i.      '     Sect.  19  enacts,  "  that  the  proprietor  of  the  copyright  in  any 

chaptkb  VIII.  encyclopaedia,  review,  magazine,  periodical  work,  or  other 

ikf  ode  of  work  published  in  a  series  of  books  or  parts,  shall  be  entitled 

regutration.       ^^  ^^  ^.j^g  benefits  of  the  registration  at  Stationei-s'   Hall 

under  this  Act,  on  entering  in  the  said  book  of  registry  the 

title  of  such  encyclopaedia,  review,  periodical  work,  or  other 

work  published  in  a  series  of  books  or  parts,  the  time  of  the 

first  publication  of  the  first  volume,  number,  or  part  tliereof^ 

or  of  the  first  number  or  volume  first  published  after  the 

passing  of  this  Act  in  any  such  work  which  shall  have  been 

published  heretofore,  and  the  name  and  place  of  abode  of  the 

proprietor  thereof,  and  of  the  publisher  thereof,  when  such 

publisher  shall  not  also  be  the  proprietor  thereof." 

Where  a  novel  entitled  "  Splendid  Misery"  had  been  conv- 
pletely  published  in  successive  numbers  of  a  weekly  perio- 
dical, the  proprietor,  in  order  to  bring  an  action  for  infringei- 
ment  of  his  copyright,  registered  at  Stationers'  Hall,  giving 
as  the  date  of  publication  of  the  novel  the  day  of  the  date  of 
the  publication  of  the  particular  weekly  number  of  his  perio- 
dical which  contained  the  first  part  of  the  novel.  It  was 
argued  that  this  registration  was  invalid,  because  at  the  time 
when  the  first  part  was  registered  all  the  subsequent  parts 
had  also  been  published.  Jessel,  M.E.,  said :  "  I  am  quite 
unable  to  follow  that  argument.  The  registration  informs^ 
the  pubUc  of  everything  that  the  public  could  have  any 
possible  desire  or  right  to  know.  It  cannot  be  less  a 
registration  of  the  first  part  because  the  other  parts  had  been 
then  published.  Each  part  may  be  registered  separately, 
and  each  part  was  actually  published  separately,  and  each 
part  is,  according  to  the  definition  in  the  Act  of  Parliament,- 
a  book."(a) 

Eegistering  the  title  of  an  intended  magazine  cannot  give 
a  copyright  in  that  name.(J)  It  was  contended  in  Hogg  v. 
Maxwell  that  as  by  sects,  2  and  1 3  of  5  &  6  Vict.  c.  45, 
every  "  part"  of  a  book  may  be  registered,  and  a  right  to 
restrain  the  piracy  of  it  thereby  acquired,  the  registration 
of  the  title  "Belgravia"  by  the  Messrs.  Hogg,  in  October, 
1863,  three  years  before  the  publication  of  a  magazine 
bearing  that  name,  gave  them  a  copyright  in  that  title. 
In  reply  to  this,  Cairns,  L.J.,  in  giving  judgment  in  that 
case,  observed :  "  It  is  said  that  the  word  *  Belgravia,'  being 
used  upon  the  title-page  of  the  magazine,  was  part  of  a 
volume.     But  at  the  time  of  making  the  entry  in  the  register 

(a)  Bicha  v.  Yates  (L.  K  18  Ch.  D.  88). 

(6)  Hogg  v.  Maxwell  (L.  Eep.  2  Ch.  App.  316;  16  L.  T.  N.  S.  133 ; 
36  L.  J.  433,  Ch.). 


Title  of 

Intended 

periodica!. 
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at  Stationers'  Hall  there  was  no  volume,  no  part  of  a  volume,  ^1!1'' 
no  sheet,  no  separate  fraction  of  a  publication  of  any  kind  chapwbviii. 
or  description.  There  was  nothing  in  existence  except  that 
very  entry  itself,  and  the  entry  of  the  name  of  a  future 
publication.  It  is  quite  absurd  to  suppose  that  the  Legisla- 
ture, in  providing  for  the  registration  of  that  which  was  to 
be  the  indicium  of  something  outside  the  registry,  in  the 
shape  of  a  volume  or  part  of  a  volume,  meant  that  by  the 
registration  of  one  word  copyright  in  that  one  word  could 
be  obtained,  even  although  that  one  word  should  be  registered 
as  what  was  to  be  the  title  of  a  book  or  of  a  magazine. 
....  I  apprehend  that,  if  it  were  necessary  to  decide  the 
point,  it  must  be  held  that  there  cannot  be  what  is  termed 
copyright  in  a  single  word,  although  the  word  should  be 
used  as  a  fitting  title  for  a  book.(a)  The  copyright  contem- 
plated by  the  Act  must  be  not  in  a  single  word,  but  in  some 
words  in  the  shape  of  a  volume  or  part  of  a  volume,  which 
is  communicated  to  the  public,  by  which  the  public  are 
benefited,  and  in  return  for  which  a  certain  protection  is  given 
to  the  author  of  the  work."  A  doubt  had  previously  been 
expressed  by  Wood,  V.C,  in  I'/ie  Correspondent  Newpaper 
Coiii'pany  v.  Saunders.Q))  whether  the  title  of  a  periodical 
formed  part  of  the  copyright,  the  object  of  the  Act  as  to 
that  class  of  publications  being  to  regulate  the  rights  as 
between  the  contributors  and  the  proprietors. 

Nor  will  any  amount  of  expenditure  incurred  upon  a  work 
not  yet  given  to  the  world,  or  any  outlay  in  advertisements 
of  the  title  of  the  work,  give  a  right  to  an  injunction 
restaining  another  person  from  using  the  same  title,  (c) 
"That  expenditure  upon  a  work  nut  given  to  the  world," 
says  Turner,  JL J., (rf)  "can  create,  as  against  the  world,  an 
exclusive  right  to  carry  on  a  work  of  this  nature  seems  to 
me  a  proposition  quite  incapable  of  being  maintained.  It 
never,  so  far  as  I  am  aware,  has  been  thought  that  any  such 
equity  exists.  Then,  if  the  expenditure  alone  will  not  confer 
such  a  right,  will  the  advertisements  do  so  ?  ...  .  He,  the 
plaintiff',  does  not  by  his  advertisements  come  under  any 
obligation  to  the  public  to  publish  the  work,  and  therefore 
the  effect  of  holding  the  advertisements  to  give  him  a  title 
woidd  be  that,  without  having  given  any  undertaking  or 
done  anything  in  favour  of  the  public,  he  would  be  acquiring 
a  right  against  every  member  of  the  public  to  prevent  their 

(a)  See  Jollie  ▼.  Jaques  (i  Blatch.  627). 
lb)  II  Jur.  N.  S.  541 ;  12  L.  T.  N.  S.  540;  13  W.  R.  804. 
\e)  Maxwell  v.  Hogg  (L,  Rep.  2  Ch.  App.  307 ;  16  L,  T.  N.  S.  131 
36  L.  J.  433.  Ch.).  (d)  Ibid. 
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pam  I.       doing  that  which  he  himself  is  under  no  obligation  to  do, 

chaptibviii.  and  may  never  do There  is   a  great  distinction 

between  the  case  of  advertisement  followed  by  publication 
and  a  case  resting  upon  advertisement  only.  In  the  case  of 
advertisement  followed  by  publication  the  party  publishing 
has  given  something  to  the  world,  and  there  is  some  conside- 
ration for  the  world's  giving  him  a  right ;  but  in  the  case  of 
mere  advertisement  he  haa  neither  given,  nor  come  under 
any  obligation  to  give,  anything  to  the  world,  so  that  there 
is  a  total  want  of  consideration  for  the  right  which  he 
claims/' 
Can  there  be  The  qucstiou  of  the  possibility  of  the  existence  of  copyright 

coijyrig  t    a     .^  ^^^  ^j^^^  ^j  ^  work  was  much  discussed  in  the  recent  case 

of  Dicks  V.  Yates,{a)  in  reference  to  the  novel  called  "  Splendid 
Misery/'  James,  L.  J.,  was  of  opinion  that  "  there  cannot  in 
general  be  any  copyright  in  the  title  or  name  of  a  book ;"  and 
he  understood  Jessel,  M.E.,  to  have  expressed  the  same 
opinion. (6)  Lush,  L.J.,  said:  "I  do  not  dissent  from  that 
view,  but  I  do  not  wish  to  decide  the  point,  as  in  my  opinion 
it  does  not  call  for  a  decision  in  the  present  case.*' 

Lush,  L.J.,  was,  however,  clearly  of  opinion  that  there 
could  be  no  copyright  in  the  title  "  Splendid  Misery.''  He 
said :  "  I  take  it  to  be  established  law  that  to  be  the  subject 
of  copyright  the  matter  must  be  original ;  it  must  be  a  com- 
position of  the  author,  something  which  has  grown  up  in  his 
mind,  the  product  of  something  which,  if  applied  to  patent 
rights,  would  be  called  invention.  Nothing  short  of  that 
would  entitle  a  man  to  copyright.  Now,  can  it  be  said  there 
is  anything  original  in  these  two  words  ?  I  suppose  there  is 
hardly  a  person  who  has  grown  to  maturity  in  this  country 
who  has  not  read  them  hundreds  of  times.  To  my  mind 
'  Splendid  Misery'  is  a  hackneyed  phrase."(c) 

hnfuSon  of  title  ^^^  though  two  periodicals  (as  well  as  two  books)  may 
'  have  a  similar  title,  the  form,  title,  and  mode  of  publication 
of  one  periodical  cannot  be  imitated  by  another  in  such  a 
manner  as  would  necessarily  mislead  the  public  and  induce 
them  to  purchase  the  latter  work  as  continuing  parts  of  the 
former  one.  Hogg  v.  Kirhy(d)  was  such  a  case.  There  the 
plaintiff  had  published  the  JVonderful  MagaziTie,  which 
the  defendant  had  agreed  to  sell  upon  conmiission.  After 
five  numbers  had  been  published,  the  agreement  between 
plaintiff  and  defendant  was  put  an  end  to.  The  sixth 
number  was  advertised  by  the  plaintiff  to  appear  on  the 

(a)  L.  K.  i8  G.  D.  76,  wnte  p.  102.  (&)  Ibid,  p.  93. 

(c)  Ibid.  p.  92.  (d)  8  Ves.  215, 


COPYKIGHT  IN    PERIODICAL   PUBLICATIONS.  I  OS 

31st  December,  and  was  published  on  that  day.'  On  the  pami. 
1st  January  a  publication  was  put  forth  by  the  defendant  chawibviil 
under  a  similar  title,  described  as  a  new  series  improved. 
The  defendant's  publication*  contained  an  index  to  the 
contents  of  the  five  numbers  already  published,  and 
continued  an  article  not  finished  in  number  five,  beginning 
with  the  word  at  the  bottom  of  the  last  page.  The  execu- 
tion of  the  two  works  was  generally  similar,  and  the  device 
on  the  cover  the  same,  though  not  exactly  similar  in  the 
execution.  Lord  Eldon  was  of  opinion  that  the  defendant 
had  published  this  work,  not  as  his  own  original  work,  but 
as  a  continuation  of  the  work  of  the  plaintiff,  and  intending 
to  represent  it  as  such.  His  lordship  accordingly  granted 
an  injunction  restraining  the  defendant  from  printing, 
publishing,  &c.,  any  copies  of  the  work,  but  granted  the 
injunction  in  such  terms  as  to  make  it  clear  that  it  was  to 
operate  upon  nothing  but  the  publication  handed  out  to  the 
world  as  the  continuation  of  the  plaintiff's  work.  "  I  am 
anxious,"  said  Lord  Eldon,  "  that  nothing  in  the  injunction 
shall  imply  that  reviews,  magazines,  and  other  works  of  this 
species  may  not  be  multiplied." 

The  injunction  granted  in  the  case  before  Lord  Eldon 
was  extended  to  all  communications  from  correspondents  to 
the  defendant  in  his  capacity  as  publisher  of  the  plaintiff^s 
work. 

Even  where  the  statutory  requisites  as  to  registration  conduct 
have  been  duly  observed,  the  conduct  of  the  proprietor  of  a  protectionf  ** 
periodical  may  be  of  such  a  nature  as  to  disentitle  him  to 
aid  from  a  court  of  equity  by  means  of  interlocutory  injunc- 
tion ;  e.g.,  if  he  lie  by  and  knowingly  allow  another  person 
to  incur  expense  in  bringing  out  a  work,  which  is  an 
infringement  of  his  strict  legal  right.  Thus,  in  The  Cor- 
respondent Newspaper  Company  v.  Saunders{a)y  a  company 
was  formed  in  June,  1864,  to  establish  and  carry  on  a  weekly 
paper  called  The  Correspondent,  but  the  paper  was  not 
brought  out  until  after  the  appearance  of  advertisements  of 
the  intended  publication  by  the  defendants  of  a  paper  bearing^ 
the  same  title,  which  advertisements  appeared  in  the  month 
of  April,  1 865 .  The  title  had  been  registered  by  the  company 
in  April,  1864,  but  ineffectually,  as  the  protection  afforded 
by  the  Copyright  Act  is  not  prospective.  The  defendants 
registered  the  same  title  on  the  3rd  of  March,  1865,  in 
ignorance  of  the  intended  publication  by  the  company,  and 
incurred  considerable    expense    in    advertisements.      This 

(a)  12  L.  T.  N.  S.  540 ;  11  Jur.  N.  S.  540 ;  13  W.  E.  804. 
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pam^i.  becoming  known  to  the  company,  they  brought  out  the  first 
chaptm^viii.  number  of  The  Co-respondent  on  the  3rd  of  May,  1865,  and 
on  the  same  day  registered  the  title  at  Stationers'  Hall.  On 
that  day  also,  they  wrote  to  the  defendants  for  the  first  time, 
telling  them  that  they  would  insist  on  their  copyright  in  the 
name  Correspondent,  On  Saturday,  the  6th  of  May,  1865,  the 
defendants  published  the  first  number  of  their  paper,  under 
the  title  of  The  Ptiblic  Correspondent,  whereupon  the  com- 
pany applied  for  an  injunction  to  restrain  the  publication  of 
this  paper,  or  of  any  paper  of  which  the  word  Correspondent 
should  form  a  part.  Wood,  V.C,  after  expressing  a  doubt 
whether  the  title  is  part  of  the  copyright,  said :  "  It  is  no 
doubt  true  that  a  title  may  be  acquired,  as  in  a  trade  mark, 
but  it  seems  that  the  defendants,  prior  to  May,  1865,  had 
contemplated  taking  this  title  for  their  paper.  Then  the 
question  is  this;  there  being  two  persons  equally  honest, 
and  one  of  them  having  given  notice  that  he  is  about  to 
produce  an  article  with  a  certain  name,  and  the  other  con- 
templating the  same  thing,  whether  or  not  the  first,  by 
bringing  out  his  article  a  day  or  two  sooner  than  the  other, 
acquires  a  right  by  way  of  trade  mark.  The  plaintiffs* 
position  is  this.  The  defendants  in  perfect  good  faith,  and 
not  knowing  of  this  rather  dormant  company,  bring  out  their 
advertisements.  It  was  incumbent  on  the  plaintiffs  then  to 
communicate  with  them  as  quickly  as  possible,  because  the 
defendants  were  incurring  great  expense,  and  by  their 
advertisements  really  playing  into  the  hands  of  the  plaintiffs. 
The  plaintiffs,  however,  laid  by  for  eight  daySr  and  did  not 
give  the  defendants  notice  tUl  after  they  had  brought  out 
their  own  paper,  and  as  it  is  to  be  observed,  on  a  Wednesday, 
either  for  the  purpose  of  gaining  priority,  or  else  having 
changed  their  day  of  publication,  thus  supplying  one  of  the 
ingredients  of  mistake  [it  was  said  that  the  papers  were  mis- 
taken for  each  other  and  that  the  plaintiSs  were  thereby 
damnified]."  An  interlocutory  injunction  was  refused,  and 
the  motion  was  ordered  to  stand  over  till  the  hearing.  This 
decision,  however,  was  partly  grounded  on  the  doubt  enter- 
tained by  the  Vice-Chancellor  whether  there  could  be  copy- 
right in  the  name  of  a  periodical. (a) 
Bijhtaof  Although  scct.  i8  of  5  &  6  Vict,  c  45,  enacts  that  the 

contributow.      proprietor,  projector,  &c.,  of  an  encyclopaedia  or  periodical 

(a)  See  the  opinion  of  Lord  Cairns  in  Hogg  v.  MaxweU  {ant^, 
pp.  102, 103).  See  also,  as  to  the  kind  of  acimiescence  which  disentitles 
to  relief,  the  observations  of  Hall,  V.O.,  in  Mogg  v.  Scott  (L.  R.  18  Eq. 
453*  ^  seq.) :  and  see  the  decision  of  Bacon,  Y.G.»  in  MaxweU  v. 
bo^nerton  (30  L.  T.  N.  S.  1 1 ;  22  W.  R.  313). 
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publication,  "  composed  of  articles,  essays,  &c.,  shall  enjoy  pam^i. 
the  same  rights*'  in  articles,  &c.,  composed  on  the  terms  chaptm  viil 
that  the  copyright  therein  shall  belong  to  him,  "  as  if  he 
were  the  actual  author  thereof;**  this  right,  as  already 
pointed  out,  is  limited  by  the  subsequent  part  of  the  section 
which  prohibits  the  proprietor,  &c.,  from  publishing  any 
contribution  in  a  separate  form  without  the  author's  con- 
sent. The  author's  right  to  prohibit  separate  publication 
in  such  a  case  is  founded  on  the  words  of  this  enactment, 
which  give  him  a  future  right  of  property  in  his  composi- 
tion, viz.,  the  option  of  publishing  it  or  not  in  a  separate 
form  at  the  end  of  twenty-eight  years,  a  right  which 
would  be  seriously  injured  if,  being  minded  at  the  end  of 
that  period  to  publish  his  writings  separately  or  in  a  collected 
form,  he  should  find  that  they  had  already  been  published 
separately  from  the  periodical  work  to  which  they  were 
contributed,  (a) 

This  right  of  the  author  of   an  article  in  a  periodical  Reflristrationby 
to  prevent  a  separate   publication  is  not  copyright  within  ?ot  wees  Jar/.  *^ 
the  meaning   of  the    24th   section   of   5  &  6  Vict.  c.  45, 
and   so   no   registration    by  the   author   is    necessary    to 
entitle  him   to   an   injunction   to   restrain   such   separate 
publication.(6) 

The  separate  publication  of  an  article  contributed  to  the 
**  Encyclopaedia  Metropolitana^'  was  restrained  by  injunction 
in  the  case  of  the  Bishop  of  Hereford  v.  Griffin(c)» 

What  is  a  "  separate  publication"  within  the  meaning  of  Meaning  of 
this  section  .was  considered  in  Smith  v.  Johnson. (d)  In  H^eparaSfy." 
that  case  the  plaintiS  had  composed  certain  tales  for  the 
London  Journal  which  were  published  in  that  periodical 
in  the  year  1849.  In  the  year  1863  the  proprietors  pro- 
ceeded to  republish  these  tales  in  what  they  called  a  sup- 
plementary number  of  the  London  Journal  published  weekly, 
which  might  be  had  with  or  without  the  current  number. 
The  plaintiff  had  not  given  his  consent  to  this  republication, 
and  tiled  a  Bill  praying  for  an  injunction  to  restrain  the  pro- 
prietors of  the  London  Journal  from  continuing  the  republi- 
cation. It  was  contended  on  behalf  of  the  proprietors  that 
the  act  complained  of  was  not  a  violation  of  the  statute, 
because  the  author  had  no  copyright  and  could  not  publish 
the  stories  himself ;  his  only  right  was  to  prohibit  any  publi- 
cation in  a  separate  or  single  form  of  his  contributions,  i.e., 

(a)  See  per  Wood,  Y.C,  Ma/yl^evb  v.  Maxwell  (i  John.  &  H.  315). 
(6)  loid.    Sec  abio  Murray  v.  Maxwell  (3  L.  T.  N.  S.  466). 

(c)  16  Sim.  190. 
{d)  4  Giff.  632 ;  9  L.  T.  N.  S.  437 ;  33  L.  J.  ^37,  Ch. 
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pam  I.  a  publication  out  of  and  unconnected  with  the  work  in  which 
chaptsb  VIII.  they  first  appeared ;  the  defendants  were  not  attempting  to 
do  that ;  the  republication  was  a  republication  of  their  own 
periodical,  with  a  simple  difference  in  the  order,  and  this  case 
was  therefore  distinguishable  from  the  cases  of  the  Bishop  of 
Hereford  v.  Griffin^  and  Mayhew  v.  Maxwell.  Sir  John  Stuart, 
V.C.,  was,  however,  of  opinion  that  the  republication  was  a 
"publication  separately,"  vrithin  the  meaning  of  sect.  i8 
of  5  &  6  Vict.  c.  45,  and  granted  the  injunction  prayed  for. 
The  Vice-Chancellor  said : — "  Keeping  in  view  the  principle 
of  construction  that  the  Act  of  Parliament  was  intended  to 
give  a  licence  only(?)  to  the  proprietors  of  periodical  works 
purchasing  and  paying  for  a  literary  composition  to  be 
published  as  a  part  or  portion  of  a  periodical  work — ^the 
construction  of  the  words  in  the  proviso  which  prohibits 
them  from  publishing  these  parts  or  portions  which  *  alone' 
are  the  property  of  the  author — from  publishing  these 
portions  *  separately  and  singly'  seems  reasonably  plain. 
'•Publishing  separately'  must  mean  publishing  separately 
from  something.  What  is  that  *  publishing'  which  the  Act 
of  Parliament  says  shall  not  be  separately  made  ?  It  must 
be  the  publishing  of  the  part  or  portion  separately  from  that 
which  has  been  before  published.    That  is  the  view  which 

has  been  previously  taken The  Act  of  Parliament 

says  the  publishers  shall  not  publish  these  portions  separately 
from  those  parts  for  the  publication  of  which  they  have 
obtained  a  licence  already.  What  they  [the  proprietors  of 
the  London  Journal]  have  done  is  to  print  the  portions, 
already  published,  of  those  antecedent  parts,  in  what  is 
called  a  supplementary  number,  and  which  may  be  purchased 
with  or  without  the  number  in  which  the  *  portions'  were 
originally  published.  That  is  a  separate  publication,  separate 
from  the  *  part'  in  which  it  was  originally  published.  To 
reprint  in  numbers  which  may  be  had  with  or  vrithout  the 
concurrent  number  of  the  work  is  an  act  not  permitted  by 
the  legislature." 
-^'Sd  ^id  fJr'  ^^^  words  *'  and  paid  for-  by  such  proprietor,  projector," 
Acf  ^^  "^'  &c.,  in  sect.  i8  have  received  a  very  strict  construction 
from  the  Courts  of  Equity,  those  courts  having  refused  to  re- 
cognise the  proprietor's  copyright  in  contributions  where  it  is 
not  clearly  shown  that  he  has  paid  the  contributors  for  them. 
Thus,  where  the  publishers  of  the  London  Medical 
Gazette  employed  and  paid  an  editor,  who  employed  persons 
to  write  articles  for  the  Gazette  (whether  he  paid  them  or  not 
did  not  sufficiently  appear),  the  Vice-Chancellor  of  England, 
Sir  L.  Shadwell,  was  of  opinion  that  the  publishers  had  not 
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made  out  that  sort  of  derivative  copyright  wliich,  under  the       p^m^i* 

Act  of  Parliament^  would  enable  them  to  prevent  the  pub-  chamm  viil 

lication  by  others  of  articles  appearing  in  the  Gazette.{a) 

"The  meaning  of  the  Act  of  Parliament/'  he  said,  "as  I 

understand  the  language  of  it,  is  this,  that  if  the  publisher  of 

a  periodical  work  employs  a  person  to  write  articles  for  him, 

and  pays  him  for  them  upon  the  terms  that  the  copyright 

shall  be  the  proprietor's — i.e.,  the  proprietor  of  a  periodical 

work — the  proprietor  shall  have  the  copyright  of  the  periodical 

work,  containing  all  the  articles,  with  certain  subsequent 

limitations,  upon  which  nothing  turns  as  far  as  this  case  is 

concerned If  I  find  the  fact  to  be  on  the  face  of  the 

affidavit  that  A,  B  and  C  have  composed  articles  which,  by 
reason  of  some  dealing  between  them  and  the  editor,  who  alone 
has  been  paid  by  Messrs.  Longman  [the  publishers],  have  by  the 
editor  been  inserted  in  this  Medical  Gazette,  which  is  published 
by  the  plaintiff,  it  appears  to  me,  if  that  be  the  statement  of 
the  facts  taken  altogether,  that  then  the  Messrs.  Longman 
have  not  entitled  themselves  to  the  copyright  which  is  given 
under  the  terms  of  the  i8th  section  as  the  publishers  of  the 
periodical  work,  who  pay  the  composers  of  the  articles 
inserted  in  the  periodical  work  upon  the  terms  that  the 
copyright  shall  belong  to  them  as  the  publishers/' 

The  same  doctrine  was  laid  down  by  Lord  Cranworth,  V.C., 
in  Ricliardsoii  v.  Gilbert  {b)  He  held  that  actual  payrrient 
for  an  article  originally  published  in  the  I>Min  Revievj  was 
made  by  ihe  Act  a  necessary  condition  to  the  vesting  of  the 
copyright  of  that  article  in  the  proprietors  of  the  Review. 
In  this  case,  however,  his  lordship  was  of  opinion,  from  the 
averments  in  the  Bill,  that  the  title  of  the  proprietors  was 
made  suflBciently  clear  to  entitle  them  to  an  injimction 
restraining  the  defendant  from  publishing  the  article. 

A  newspaper  proprietor  must  also,  in  order  to  entitle  him-  "Ontheterra» 
self  to  sue  for  a  piracy  of  its  contents,  show  that  the  pirated  right,"  ac!^^' 
articles  have  been  composed  on  the  terms  that  the  copyright 
in  them  should  belong  to  him,  as  well  as  that  the  author  of 
them  has  been  paid.(c) 

The  words  of  the   i8th  section,  "on  the  terms  that  the  contract  may  be 
copyright  therein  should  belong  to  the  proprietors,"  do  not  *"p^^- 
require  that  an  express  contract  to  that  effect  should  be 
entered  into  between  the  proprietor  of  a  periodical  publication 
and  the  contributors  to  it.     There  may  be  an  implied  con- 
dition, understanding,  or  arrangement  that  the  copyright  in 

(a)  Brown  y,  Coohe  {11  Jut,  77).  {h)  i  Sim.  N".  S.  336. 

(c)  Walter-  T.  Howe  (L.  R.  17  Ch.  D.  708). 
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17  Geo.  3,  c.  $7. 


pabt^i.  Tiig  nature  of  the  right  given,  where  the  engraving  is. 

Chapteb  IX.  taken  from  a  picture,  drawing,  &ic.,  is  thus  explained  by 
James,  L.J.,  in  Dicks  v.  Brooks '.{ay — ^*'It  appears  to  me 
that  the  protection  given  by  the  subsequent  Acts  to  the  mere 
engraver  was  intended  to  be,  and  was,  commensurate  with 
that  which  the  engraver  did;  that  the  engraver  did  not 
acquire  against  anybody  in  the  world  any  right  to  that 
which  was  the  work  of  the  original  painter,  did  not  acquire 
any  right  to  the  design,  did  not  acquire  any  right  to  the 
grouping  or  composition,  because  that  was  not  his  work, 
but  the  work  of  the  original  painter.  What,  as  it  seems 
to  me,  the  Act  gave  him  and  intended  to  give  him,  was 
protection  for  that  which  was  his  own  meritorious  work." 

The  last  Act  on  the  subject,  17  Geo.  3,  c.  57,  was  passed, 
as  the  title  indicates,  "  for  more  eflFectually  securing  the 
property  of  prints  to  inventors  and  engravers  by  enabling 
them  to  sue  for  and  recover  penalties  in  certain  cases.'*  It 
recites  the  two  former  Acts  and  proceeds :  "  Whereas  the  said 
Acts  have  not  effectually  answered  the  purposes  for  which 
they  were  intended,  and  it  is  necessary  for  the  encourage- 
ment of  artists,  and  for  securing  to  them  the  property  of  and 
in  their  works,  and  for  the  advancement  and  improvement  of 
the  aforesaid  arts,  that  such  further  provisions  should  be  made 
as  are  hereinafter  mentioned  and  contained.''  It  then  gives 
to  the  proprietor  of  prints  an  action  on  the  case  against  any 
offender  by  piracy,  in  which  damages  and  double  costs  may 
be  obtained.  (&) 

The  provisions  of  17  Geo.  3,  c.  57,  which  applied  to  Great 
Britain  only,  were  extended  to  Ireland  by  6  &  7  Will.  4,  c. 
59  ;  sect.  2  of  which  refers  to  engravings  or  prints  "  of  any 
description  whatever  published  in  any  part  of  Great  Britain 
or  Ireland."  The  action  on  the  case  may  be  brought 
against  the  person  offending  "in  any  court  of  law  in  Great, 
Britain  or  Ireland."(c) 

Doubts  having  been  entertained  whether  the  provisions  of 
the  preceding  statutes  extended  to  lithographs  and  other 
impressions  taken  by  mechanical  processes,  sect.  14  of 
15  &  16  Vict.  c.  12,  declares  "that  the  provisions  of  the 
said  Acts  are  intended  to  include  prints  taken  by  litho- 
graphy or  any  other  process  by  which  prints   or   impress- 

(a)  L.  B.  15  C.  D.  34. 

(6)  See  the  chapter  on  "  Remedies  for  Infring^ement,"  fosL 
(c)  "  I  think  that  in  Gamhart  y,BM  (14  0.  B.  N.  S«  306)  the  object 
of  the  Acts  was  well  pointed  out  as  being  of  two-fold  character,  (i) 
the  protection  of  the  reputation  of  the  engraver,  and  (2)  his  protection 
against  any  invasion  of  his  commercial  property  in  the  print.*'  {Per 
Baggallay,  L.J ,  Dicks  v.  Brooks,  L.  B.  15  Ch.  D.  36). 


Action  on  the 
ciue. 


Ireland. 


Lithosrapbii, 
Ac. 
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ions  of  drawings  or  designs   are   capable  of  being  multi-       ^t^' 
plied  indefinitely,  and  the   said  Acts   shall  be   construed    chawmix. 
accordingly," 

The  protection  given  by  the  statutes  has  been  applied  to  ^'^^^^/^FJ: 
the  case  of  prints  not  published  alone,  but  appearing  along  p^.°^  ^ 
with  letterpress  which  they  illustrate.(a)'  Lord  EUen- 
bojTough,  however,  was  of  opinion  that  if  an  artist  should, 
merely  from  reading  the  letterpress  of  another's  work,,  sketch 
designs  similar  to  illustrations  appearing  in  that  work,  this 
would  not  be  a  piracy  of  such  illustrations.(6) 

As  to  maps,  charts,  and  plans,  see  the  observations  of  Maps,  charts, 
James,  L.J.,  and  Mellish,  L.J.,  quoted  arUe  p.  70.(c)  ^  ^*°*' 

A  person  who  employs  another  to  make  a  drawing  or 
design  is  not  the  author  of  it.{d) 

A  person  may,  however,  be  the  inventor  or  designer, 
though  himself  unable  to  engrave  or  make  a  drawing. 

In  Stannard  v.  ffarrison,{e)  the  plaintifif,  a  lithographer 
and  publisher,  being  desirous  of  bringing  out  a  bird's-eye 
view  of  Paris  and  its  environs,  took  to  an  artist  named 
Concanen  a  rough  sketch  or  draft  (a  drawing  of  the  siame 
size  as  the  stone  on  which  it  was  to  be  engraved)  show- 
ing the  forts,  a  large  French  map  and  other  maps,  and 
a  picture  published  in  the  Ulttstrated  London  News,  and 
gave  information  from  day  to  day  of  the  earthworks  that 
were  made.  Vice-Chancellor  Bacon  held  that  the  plaintiff 
was  the  designer  and  inventor  of  the  bird's-eye  view  executed 
from  these  materials  by  the  artist.  His  lordship  said: 
"  There  is  nothing  in  the  circumstance  that  Mr.  Stannard 
cannot  draw.  Mr.  Stannard  can  invent,  which  is  more 
valuable,  and  as  happens  in  [the  case  of]  ninety-nine  out  of 
every  hundred  inventors,  the  inventor  is  generally  a  man 
who  cannot  perfect  the  machinery  by  which  the  invention 
is  to  be  carried  out." 

Vice-Chancellor  Bacon  appears  to  have  regarded  the  bird's- 
eye  view  of  the  seat  of  war  as  a  "  design  "  or  **  print "  within 
the  meaning  of  the  Acts  of  8  Geo.  2,  c.  13,  and  7  Geo.  3, 
c,  38,  and  not  as  a  "  map  '*  separately  published.  This  was 
a  question  of  fact  for  his  determination.  It  would  obviously 
be  very  unsafe  for  publishers  of  maps  in  the  form  of  bird's- 
eye  views  of  countries  to  rely  on  this  determination  as 
finally  settling  the  question,  in  view  of  the  language  used  by 

(a)  Boworth  y.   Wilkes  (i   Camp.  N.  P.  94) ;  Wilkins  v.  Aikin  (17 
Ves.  422). 
(6)  See  Boworth  v.  Wilkes  (i  Gamp.  99). 

(c)  See  7  G^eo.  3,  c.  38,  s.  i,  and  17  Geo.  3,  c.  57. 

(d)  Jeffreys  v.  BaXdwrn^  Amb.  163.  (e)  24  L.  T,  N.  S.  570. 
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Fast  I. 
Chaptkb  IX. 


Where  subject 
is  common. 


Lords  Justices  James  and  Mellish,  in  Stannard  v.  Lee,  as  to 
ail  niaps  separately  published,  ante  p.  70.  Publishers  of  such 
bird's-eye  maps  would  act  prudently  in  registering  before 
suing. 

Where  the  subject  from  which  an  engraving  is  taken  is 
common  and  open  to  all,  the  first  engraver  of  a  print  of  it  is 
not  entitled  to  restrain  any  one  else  from  making  an  en- 
graving of  the  same  subject,  provided  it  be  made  from  the 
original  subject  and  is  not  a  copy  of  the  first  engraving ; 
but  he  is  entitled  to  prevent  another  from  copying  his  own 
engraving.  Thus,  before  the  Act  25  &  26  Vict.  c.  68,  gave 
a  copyright  in  paintings,  drawings,  and  photographs,  the 
engraver  of  a  print  of  any  such  painting,  drawing,  or 
photograph,  though  he  could  not  claim  a  monopoly  of  the 
vse  of  the  picture,  &c.,  from  which  the  engraving  was  made, 
was  entitled  to  say  to  any  other  person  wishing  to  copy  the 
picture,  "  Take  the  trouble  of  going  to  the  picture  yourself, 
but  do  not  avail  yourself  of  my  labour,  who  have  been  to 
the  picture,  and  have  executed  the  engraving/X») 

In  Wyatt  v.  Bamard,\]b)  Lord  Eldon  said,  with  reference 
to  specifications  of  patents,  that  a  person  who  chose  to  go  to 
the  office,  copy  a  specification  and  publish  it,  could  not  by 
so  doing  acquire  a  right  to  restrain  another  from  copying  it. 
It  is  not  clear  from  the  meagre  report  whether  Lord  Eldon 
intended  merely  to  assert  the  right  of  every  one  to  copy  the 
original  specification,  or  to  deny  altogether  the  existence  of 
copyright  in  productions  copied  from  specifications.  The 
reporters,  judging  from  their  marginal  note,  seem  to  have 
understood  him  in  the  latter  sense,  but  the  former  was  most 
probably  what  he  intended. 

At  any  rate,  if  an  engraving  is  made  from  a  drawing 
taken  from  the  specification  of  a  patent,  the  engraver  has  a 
right  to  prevent  any  other  person  from  pirating  his  en- 
graving. "The  engraver,"  said  Best,  C.J.,  in  Nei(jton  v. 
Cowiey{c)  **  although  a  copyist,  produces  the  resemblance  by 
means  very  difierent  from  those  employed  by  the  painter  or 
draftsman  from  whom  he  copies — means  which  require  great 
labour  and  talent.  The  engraver  produces  his  effects  by 
the  management  of  light  and  shade,  or  as  the  term  of  his  art 
expresses  it,  the  chiaro  oscuro.  The  due  degrees  of  light 
and  shade  are  produced  by  different  lines  and  dots :  he  who 
is  the  engraver  must  decide  on  the  choice  of  the  diSerent 
lines  or  dots  for  himself,  and  on  his  choice  depends  the  suc- 


(a)  Seeder  Best,  C.J.,  in  Newton  v.  Cowie  (4  Bing.  246). 
(h)  3  Vea.  &  B.  78.  (c)  4  Bing.  246. 
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cess  of  his  print.     If  he  copies  from  another  engraving,  he       ^t^' 
may  see  how  the  person  who  engraved  that  has  produced    chxwkbix. 
the  desired  effect,  and  so  without  skill  or  attention  become 

a  successful  rival Without  the  introduction  of  express 

words,  I  should  have  thought  therefore,  that  a  case  of  this 
kind  fell  within  the  spirit  of  the  Act.  But  the  7  Geo.  3, 
c  38,  extends  the  protection  of  the  first  statute  to  any 
print  of  any  '  map,  chart,  or  plan,  or  any  other  print  or  prints 
whatsoever'  The  same  words  are  used  in  17  Geo.  3,  c.  57, 
and  nothing  is  said  as  to  the  place  in  which  the  original  is 
to  be  found."  In  this  case  the  engraving  had  been  executed 
from  a  drawing  made  by  an  apprentice  of  the  engraver's, 
from  a  patent  specification. 

The  words  in  sect,  i  of  8  Geo.  2,  c.  13,  requiring  the  Requwtea  to 
proprietor's  name  to  be  affixed  to  each  print,  have  given  SSfaviny? 
rise  to  considerable  discussion,  and  to  some  diversity  of 
opinion,  amongst  the  judges.  That  Act  confers  a  copyright, 
and  inflicts  a  penalty  for  the  infringement  of  it,  in  historical 
and  other  prints — to  commence  from  the  day  of  the  first 
publishing  thereof — ''  which  shall  be  truly  engraved  with  the 
name  of  the  proprietor  on  each  plate,  and  printed  on  every 
.such  print  or  prints."  This  would  seem  to  confer  a  copyright 
property  only  in  prints  so  marked  with  the  proprietor's  name ; 
and  since  the  decision  of  Donaldson  v.  Beckett  [in  the  year 
1774]  put  an  end  to  the  notion  of  a  copyright  at  common  law, 
independent  of  statutory  enactment,  it  should  seem  that  no 
property  can  now  exist  in  published  engravings  other  than 
what  springs  from  a  strict  compliance  with  the  requisites  of 
the  statute. 

A  different  opinion,  indeed,  appears  to  have  been  enter- 
tained by  Lord  Hardwicke  in  the  case  of  Blackwell  v. 
HarpeT,(a)  That  eminent  judge  expressed  an  opinion,  but 
somewhat  doubtfully,  that  the  words  of  the  Act  requiring 
the  insertion  of  the  date  of  publication  on  prints  were 
directory  only,  and  not  descriptive ;  and,  therefore,  that  the 
day  was  necessary  to  be  inserted  on  prints  only  where  the 
penalty  of  the  Act  was  intended  to  be  taken  advantage  of. 
The  injunction  prayed  for  by  the  plaintiff  in  that  case  was 
granted,  though  the  date  of  publication  did  not  appear  on 
the  engravings.  And  Lord  Ellenborough,  in  Roworth  v. 
lVilkes,{b)  was  of  opinion  that  a  plaintiff  could  recover  for 
piracy  of  his  prints,  though  his  name  was  not  engraved  upon 
them ;  that  the  interest  being  vested,  the  common  law  gave 

(a)  2  Atk.  95 ;  Bam.  Chanc.  Eep.  210, 
(&)  I  Camp.  N.  P.  97. 
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T»iOT  1.      the  remedy.     His  lordship,  however,  reserved  the  point  for 
Ckaptmb  IX.   the  consideration  of  the  full  court,  but  it  was  not  brought 
before  them. 

Lord  Alvanley  was  of  a  contrary  opinion  in  Harrison  v. 
IIogg,{a)  He  considered  it  *'  essential  to  the  plaintiffs  right 
to  insert  the  dat§,  &c.,  many  good  reasons  requiring  that  the- 
date  should  be  upon  the  plate." 

The  reason  for  requiring  the  name  and  the  date  to  appear 
on  the  print  is,  according  to  Lord  Kenyon,  "  that  they  might 
convey  some  useful  intelligence  to  the  public.  The  date  is- 
of  importance,  that  the  public  may  know  the  period  of  the 
monopoly.  The  name  of  the  proprietor  should  appear,  m 
order  that  those  who  wish  to  copy  it  might  know  to  whom, 
to  apply  for  consent.  It  seems,  therefore,  necessary  that  the- 
date  should  remain,  but  that  the  name  of  the  proprietor 
should  be  altered  as  often  as  the  property  is  changed."(&) 

The  view  taken  by  Lord  Alvanley,  in  Harrison  v.  Hoggr 
was  adopted  by  the  Court  of  Common  Pleas  in  Newton 
v.  Covney(c)  after  a  review  of  all  the  cases.  They  held 
that  in  order  to  maintain  an  action  for  pirating  prints,  the 
proprietor's  name  and  the  date  of  publication  must  both 
appear  on  the  original  print,  pursuant  to  8  Geo.  2,  c.  13. 
Speaking  of  the  statutes  7  Geo.  3,  c.  38,  and  17  Geo.  3,  c.  57, 
Best,  C.J.,  delivering  the  judgment  of  the  court,  said: 
'•  Neither  of  these  two  Acts  repeats  the  qualifications  of 
name  and  date  [contained  in  8  Geo.  2,  c.  7],  and  the  last  has, 
after  enumerating  different  sorts  of  prints,  the  words  *  any 
print  or  prints  whatsoever.'  But  these  Acts  are  in  pari  materid,, 
and  must  be  taken  together,  and  it  was  not  necessary  to  repeat 
in  the  last  the  qualifications  contained  in  the  first.  The  right 
of  action  given  in  17  Geo.  3  is  for  the  piracy  of  plates,  the 
monopoly  of  which  is  secured  by  the  8  Geo.  2.  It  is  im- 
possible to  suppose  the  legislature  intended  that  the  public 
should  not  have  the  protection  afforded  them  by  the  first  Act 
against  a  fraudulent  continuance  of  the  monopoly  beyond  the 
term  prescribed  by  that  Act."  This  case  was  followed  by  the 
Court  of  King's  Bench  in  Broolcs  v.  CocJc,{d)  Littledale,  J-, 
remarking,  that  the  words  "  which  shall  be  truly  engraved 
on  each  plate"  are  not  merely  directory,  but  make  siich 
engraving  part  of  the  thing  to  be  protected.  And  in  reply  to 
an  argument  of  counsel  that  17  Geo.  3,  c.  57,  passed  for  the 
purpose  of  enlarging  the  privileges  of  the  artist,  gave  him  a 

(fl)  2  Ves.  327.     See  also  Bonner  v.  Field  (cited  5  T.  E.  44). 

(h)  Thompson  v.  JSymonds  (5  T.  K.  45). 
(c)  4  Bing.  234.  {d)  3  Ad.  &  El.  138. 
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right  of  action  for  injuries  to  his  copyright,  without  any  ^1!I'* 
such  restriction  or  condition  as  is  supposed  to  attach  chaptmix. 
under  the  previous  statute  of  Geo.  2,  Lord  Denman,  C.J., 
remarked :  "  The  statutes  are  evidently  connected  with  each 
other;"  and  Littledale,  J.,  added:  "the  Stat.  17  Geo.  3,  c.  57, 
was  intended  only  to  give  the  proprietors  of  plates  a  further 
lemedy.  Before  that  Act,  the  person  infringing  the  copy- 
aright  was  liable  only  to  forfeit  his  plate  and  prints,  and  five 
shillings  for  each  print.  As  many  engravings  are  published 
At  a  great  expense,  this  was  an  insuflScient  remedy  for  their 
being  pirated,  and,  therefore,  the  Act  of  17  Geo.  3,  c.  57, 
was  passed  enabling  the  proprietor  to  recover  damages  in  an 
action  on  the  case."  (a) 

All  the  cases  agree  that  the  penalties  at  least  cannot  be 
recovered,  unless  the  conditions  laid  down  in  the  Act  of 
Geo.  2  are  complied  with. 

The  statute  requires  that  the  "  name  of  the  proprietor"  Pabiicationiiiie. 
fihall  be  truly  engraved  on  each  plate,  as  well  as  "  the  day  of  dent  dfsciosare 
the  first  publishing  thereof."  The  name  of  the  publisher  is  Jj-Pp^prf^^o'- 
not  required,  but  only  that  of  the  proprietor.  The  Act  does 
not,  however,  say  that  he  shall  be  called  the  proprietor  on 
the  plate;  he  may  even  be  described  on  the  plate  as  the 
publisher,  provided  he  be  in  fact  the  proprietor.  Thus, 
where  the  publication  line  contained  the  words — "  London  : 
Published  by  Henry  Graves  &  Co.,  May  i,  1861,  Printscllers 
to  the  Queen,  6,  Pall  Mall,"  Henry  Graves  &  Co.  being  the 
actual  proprietors  of  the  engraving,  it  was  held  to  be  a 
sufficient  compliance  with  the  requisites  of  the  Act.  In  that 
«ase(&)  Kelly,  C.B.,  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  said,  "  The  question  is,  whether  the 
Legislature,  when  they  required  the  name  of  the  proprietor 
to  appear,  required  that  he  should  be  expressly  described  as 
being  the  proprietor.  They  certainly  have  not  said  so  in 
iierms,  and  we  must  put  a  reasonable  construction  upon  the 
words  they  have  used.  Every  one  who  is  at  all  conversant 
with  these  things  looks  at  what  is  called  the  '  publication  line' 
for  the  name  of  the  proprietor.  The  name  which  appears  on 
the  face  of  the  print  must  be  asssumed  to  be  that  of  the  pro- 
prietor, and  it  cannot  alter  the  effect  or  be  less  a  compliance 
with  the  Act  because  he  is  called  the  publisher.  I  think  the 
statute  has  been  substantially  and  literally  complied  with." 

A  further  objection  was  urged  in  the  case  last  referred  to 

(a)  Cf-  ColtMLghi  v.  Ward  (6  Jur.  970). 

(6)  Graves  v.  Aakford  (L.  Rep.  2   C.  P.  421 ;  16  L.  T.  N.  S.  98? 
36  L.  J.  139,  C.  P.). 
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Pabt  T. 


Cbaptsb  X. 


S  &  4  Wfll.  4, 
c.  15. 


might  also  be  altered  and  abridged  to  make  it  more  suitable 
for  theatrical  representation,  .and  might  be  so  represented 
for  profit  by  whoever  pleased.(a) 

The  legislature  at  length  intervened  to  remedy  this  defect 
in  the  law.  3  &  4  Will.  4,  c.  15,  commonly  called  Sir 
Bulwer  Lytton's  Act,  gave  to  the  author  or  his  assignee 
of  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment  composed,  and  not  printed 
and  published,  the  sole  right  of  having  it  represented  in  any 
part  of  the  British  dominions,  and  to  the  author  or  his 
assignee  of  any  such  dramatic  production,  printed  and 
published  within  ten  years  before  the  passing  of  the  Act,  or 
which  might  be  printed  and  published  after  the  passing  of 
the  Act,  the  sole  liberty  of  representing  or  causing  to  be 
represented  the  same  at  any  place  of  dramatic  entertainment 
in  the  British  dominions  during  the  same  period  of  time 
that  copyright  then  subsisted  in  books.  A  proviso  was 
added  saving  the  rights  of  parties  to  whom  before  the  passing 
of  the  Act  the  author  or  his  assignee  had  given  authority  to 
represent  his  piece.  (6) 

As  to  the  meaning  of  the  words  "  place  of  dramatic  enter- 
ment,"  see  post,  the  chapter  on  "  Infringement  of  Copyright." 

The  right  of  the  author  is  further  secured  by  sect.  2,  which 
inflicts  a  penalty  on  persons  performing  pieces  contrary  to 
the  Act. 

The  foregoing  provisions  were  extended  to  musical  com- 
positions by  sect.  20  of  5  &  6  Vict.  c.  45. 

This  Act  has  been  held  by  the  Court  of  Appeal,  overruling 
the  decision  of  the  Court  of  the  Queen's  Bench,  to  apply 
retrospectively  to  musical  compositions  published  within  ten 
years  before  it  was  passed,  (c) 

An  important  alteration  in  the  law  relating  to  copyright 
in  musical  compositions  has  been  made  by  45  &  46  Vict, 
c.  40,  passed  "to  protect  the  public  from  vexatious  pro- 
ceedings for  the  recovery  of  penalties  for  the  unauthorized 
performance"  of  such  compositions. 
Notice  that  right  Scct.  I  providcs  that  "the  proprietor  of  the  copyright  in 
any  musical  composition  first  published  after  the  passing  of 
this  Act,  or  his  assignee,  who  shall  be  entitled  to,  and  be 
desirous  of,  retaining  in  his  own  hands  exclusively  the  right 
of  public  representation  or  performance  of  the  same,  shall 
print  or  cause  to  be  printed  upon  the  title-page  of  every 


Sect.  a. 


Miuical 
oompoiitions, 
45  &  46  Vict. 
c.  40. 


of  perfonnance 
ia  reierved. 


(a)  Murrey  v.  EUision  (5  Bar.  and  Aid.  657).  (b)  Sect.  i. 

(c)  Ex  vte,  Hutchine  and  Romer  (L.  B.  4  Q.  B.  D.  90,  483,  and 
anie  p.  72). 
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published  copy  of  such  musical  composition  a  notice  to  the       ^^* 
effect  that  the  right  of  public  representation  or  performance    chaptmX. 
is  reserved." 

Sect.  2  enacts  that  "  in  case,  after  the  passing  of  this  Act,  J^S^lSce  ""^ 
the  right  of  public  representation  or  performance  of,  and  the  ^^  <»?I?f^* 
copyrignt  m,  any  musical  composition  shall  be  or  become  different  ownen. 
vested,  before  publication  of  any  copy  thereof  in  different 
owners,  then  if  the  owner  of  the  right  of  public  representa- 
tion or  performance  shall  desire  to  retain  the  same,  he  shall 
before  any  such  publication  of  any  copy  of  such  musical  com- 
position give  to  the  owner  of  the  copyright  therein  notice  in 
writing  requiring  him  to  print  upon  every  copy  of  such  musical 
composition  a  notice  to  the  effect  that  the  right  of  public  re- 
presentation or  performance  is  reserved." 

"  In  case  the  right  of  public  representation  or  performance 
of,  and  the  copyright  in,  any  musical  composition  shall,  after 
pvUieaiion  of  any  copy  thereof  subsequently  to  the  passing  of 
this  Act,  first  become  vested  in  difi'erent  owners,  and  such 
notice  as  aforesaid  shall  have  been  duly  printed  on  all  copies 
published  after  the  passing  of  this  Act  previously  to  such 
vesting,  then  if  the  owner  of  the  right  of  performance  or 
representation  shall  desire  to  retain  the  same  he  shall  before 
the  publication  of  any  further  copies  of  such  musical  com- 
position, give  notice  in  writing  to  the  person  in  whom  the 
copyright  shall  be  then  vested,  requiring  him  to  print  such 
notice  as  aforesaid  on  every  copy  of  such  musical  composition 
to  be  thereafter  published."(-?^.) 

By  sect.  3  "  if  the  owner  for  the  time  being  of  the  copy-  p^i*JflS»py- 
right  in  any  musical  composition  shall,  after  due  notice  being  riifbt  for  no^ 
given  to  him  or  his  predecessor  in  title  at  the  time,  and  ^u^  from 
generally  in  accordance  with  the  last  preceding  section,  ^f^^^' ®' 
neglect  or  fail  to  print  legibly  and  conspicuously  upon  every 
copy  of  such    composition    published  by  him  or  by  his 
authority,  or  by  any  person  lawfully  entitled  to  publish  the 
same,  and  claiming  through  or  under  him,  a  note  or  memo- 
randum stating  that  the  right  of  public  representation  or  per- 
formance is  reserved,  then  and  in  such  case  the  owner  of  the 
copyright  at  the  time  of  the  happening  of  such  neglect  or 
default  shall  forfeit  and  pay  to  the  owner  of  the  right  of 
public  representation  or  performance  of  such  composition  the 
sum  of  ;f  20  to  be  recovered  in  any  court  of  competent  juris- 
diction." 

Sect.  4  provides  that  notwithstanding  the  provisions  of  costs. 
3  &  4  Will.  4,  c.  15,  or  any  other  Act  in  which  those  provi- 
sions are  incorporated,  "  the  costs  of  any  action  or  proceeding 
for  penalties  or  damages  in  respect  of  the  unauthorized 
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representation  or  performance  of  any  musical  composition 
published  before  the  passing  of  this  Act,  shall,  in  cases  in  which 
the  plaintiff  shall  not  recover  more  than  forty  shillings  as 
penalty  or  damages,  be  in  the  discretion  of  the  court  or  judge 
before  whom  such  action  or  proceeding  shall  be  tried/' 

The  duration  of  the  author's  right  to  restrain  or  authorise 
the  performance  of  his  dramatic  or  musical  compositions 
is  by  sect.  20  of  5  &  6  Vict.  c.  45,  made  of  equal  length  with 
the  term  of  an  author's  copyright  in  books,  i.e.,  the  author's 
lifetime,  and  seven  years  more  if  they  together  amount  to  or 
exceed  forty-two  years :  if  they  do  not,  the  right  endures  for 
the  term  of  forty-two  years  from  the  period  of  j&rst  publica- 
tion in  the  case  of  books,  or  of  first  public  representation 
or  performance  in  the  case  of  dramatic  pieces  or  musical 
compositions. 

The  section  enapts  that  "  the  sole  liberty  of  representing  or 
performing,  or  causing  or  permitting  to  be  represented  or 
l)erformed,  any  dramatic  piece  or  musical  composition,  shall 
endure  and  be  the  property  of  the  author  thereof,  and  his 
assigns,  for  the  term  in  this  Act  provided  for  the  duration 
of  copyright  in  books;  and  the  provisions  hereinbefore 
enacted  in  respect  of  the  property  of  such  copyright,  and 
of  registering  the  same,  shall  apply  to  the  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or  musical  com- 
position, as  if  the  same  were  herein  expressly  re-enacted 
and  applied  thereto,  save  and  except  that  the  first  public 
representation  or  performance  of  any  dramatic  piece  or 
musical  composition  shall  be  deemed  equivalent,  in  the  con- 
struction of  this  Act,  to  the  first  publication  of  any  book." 

If  there  are  joint  owners  of  the  right,  the  consent  of  all 
must  be  obtained  to  a  representation  of  the  piece.(a) 

As  to  the  manner  of  registration,  the  same  section  provides 
"  that  in  case  of  any  dramatic  piece  or  mmsical  composition 
in  manuscript,  it  shall  be  sufficient  for  the  person  having 
the  sole  liberty  of  representing  or  performing  or  causing  to 
be  represented  or  performed  the  same,  to  register  only  (i)  the 
title  thereof,  (2)  the  name  and  place  of  abode  of  the  author 
or  composer  thereof,  (3)  the  name  and  place  of  abode  of  the 
proprietor  thereof,  and  (4)  the  time  and  place  of  its  first 
representation  or  performance." 

A  person  who  employs  another  to  write  a  play  for  him, 
suggests  the  subject  and  even  makes  some  alterations,  is  not 
a  joint  author  of  the  play.  (6) 

(a)  PoireK  v.  Head  (L.  B.  12  C  D.  688). 
(6)  Leify  v.  EiUtley  (L.  B.  6  G.  P.  523}. 
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As  to  remedies  for  infringement  of  the  rights,  sect.  21       ^^^  ^- 
enacts  "  that  the  person  who  shall  at  any  time  have  the  sole    chatt»«  x. 
liberty  of  representing  such  dramatic  piece  or  musical  compo-  Bemedies  for 
sition  shall  have  and  enjoy  the  remedies  given  and  provided  in  infringement. 
the  said  Acts  of  the  third  and  f  ouith  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  passed  to  amend  the  laws 
relating  to  diamatic  literary  property,  during  the  whole  of  his 
interest  therein,  as  fully  as  if  the  same  were  re-enacted  in  this 
Act."    See  the  chapter  on  "  Bemedies  for  Infringement,"  ^os^. 

The  right  of  representation  is  now  so  distinct  from  the  ^"il^riSfdMl 
copyright  in  a  dramatic  or  musical  piece,  that  the  assignment  J^^f^^^f J*** 
of  the  latter  does  not  convey  the  former  without  an  express  pcrformT^**  **' 
assertion  on  the  register  of  an  intention  to  do  so. 

Sect.  22  enacts  "  that  no  assignment  of  the  copyright  of  any 
book  consisting  of  or  containing  a  dramatic. piece  or  musical 
composition  shall  be  holden  to  convey  to  the  assignee  the 
right  of  representing  or  performing  such  dramatic  piece  or 
musical  composition,  unless  an  entry  in  the  said  registry 
book  shall  be  made  of  such  assignment,  wherein  shall  be 
expressed  the  intention  of  the  parties  that  such  right  should 
"pass  by  such  assignment.*' 

Where,  however,  the  composer  of  two  songs  assigned  for 
value  "  all  his  present  and  future  vested  and  contingent  copy- 
right in  the  musical  compositions  and  ....  all  other  the 
estate,  right,  title,  interest,  property,  contingency,  possibility, 
benefit,  claim,  and  demand  whatsoever,"  this  was  held  by  the 
Court  of  Appeal  to  convey  the  exclusive  right  of  performing.(a) 
The  court  considered  the  words  "property"  and  "benefit" 
as  sufficiently  large  to  include  all  the  rights  of  the  original 
proprietor. 

A  .**  dramatic  piece"  is  defined  by  sect.  2  "  to  mean  and  Deflniiion  of 
include  every  tragedy,  comedy,  play,  opera,  farce,  or  other  piJ^T"^ 
scenic,  musicial,  or  dramatic  entertainment." 

From  the  preceding  statutory  definition  of  "  dramatic  Musical  compo- 
piece,"  it  will  be  seen  that  musical  compositions  are  embraced  ^^^^' 
under  that  head,  and  that  the  statutory  provisions  relating  to 
the  performance  of  ordinary  plays  apply  also  to  musical 
entertainments.  Sec.  20,  indeed,  after  reciting  that  it  is 
expedient  to  extend  to  musical  compositions  the  benefits  of 
the  Act  3  &  4  Will.  4,  c.  1 5,  enacts  that  the  provisions  of 
the  said  Act,  as  well  as  of  the  Act  of  5  &  6  Vict.  c.  45,  shall 
apply  to  musical  compositions,  and  then  proceeds  to  confer 
on  the  authors  the  sole  right  of  representing  or  performing 
them  in  the  terms  already  cited,  p.  122. 

(a)  E»  pie.  Hutehins  and  Eomer  (L.  B.  4  Q  B.  D.  483). 


124 


LAW   OF  COPYRIGHT. 


Past  I. 
Chaptib  X. 


Musical  compo- 
sition accessory 
to  a  play. 


Long  before  this  enactment  it  had  been  held  that  written 
music  was  within  the  Copyright  Act  of  Anne  ;(a)  but  up  to 
the  time  of  the  passing  of  5  &  6  Vict.  c.  45,  the  author  was 
unable  to  restrain  the  unauthorised  public  performance  of 
his  compositions  by  others.  Lord  Mansfield,  in  the  very 
case  which  decided  that  music  was  within  the  Act  of  Anne, 
said :  "  A  person  may  use  the  copy  by  playing  it ;  but  he 
has  no  right  to  rob  the  author  of  the  profit  by  multiplying 
copies  and  disposing  of  them  to  his  own  use.''  The  author 
is  now  placed  on  a  level,  in  this  respect,  with  the  author  of 
dramatic  pieces  commonly  so-called. 

An  introduction  to  a  pantomime,  which  is  the  only 
vjritten  part  of  such  an  entertainment,  is  a  dramatic  piece 
within  the  protection  of  this  Act.(6)  It  is  not  correct  to  say 
that  such  an  iutroduction  is  not  an  entire  and  complete 
piece,  (c) 

Where  a  person  is  employed  by  another  to  write  for 
reward  paid  to  him  a  musical  composition,  to  be  used  as 
part  of  the  representation  of  a  dramatic  piece,  and  as  a 
mere  accessory  to  such  dramatic  piece,  the  composer  of  the 
musical  accessory  has  no  copyright  therein.  The  property 
in  music  so  composed  becomes  vested  in  the  employer,  and 
he  does  not  require  the  consent  of  the  composer  in  order  to 
represent  it.  This  was  decided  by  the  Court  of  Common 
Pleas  in  the  case  of  Hatton  v.  KeanXd)  where  the  plaintiff 
had  been  employed  by  the  defendant  to  compose  certain 
music  to  be  performed  during  and  as  part  of  the  representa- 
tion of  three  of  Shakespeare's  plays.  The  musical  composi- 
tion was  held  to  have  become  the  property  of  Mr.  Kean.  and 
the  plaintiff  was  held  never  to  have  been,  within  the  lan- 
guage of  the  statute,  the  owner  or  proprietor  thereof.  This 
case  was  followed  and  approved  in  WaUerstein  v.  Herbert, {e) 
where  the  composer  of  the  musical  accessories  was  employed 


(a)  BaxJb  V.  Longman  (Cowp.  623^. 
(h)  Lee  ▼.  Simpson  (3  C.  B.  871). 

(c)  3  C.  B.  881,  882.  As  to  what  is  a  dramatic  entertainment 
within  6  &  7  Vict.  c.  68,  see  Day  v.  Simeon  (18  C.  B.  N.  S.  680). 

(d)  7  0.  B.  N.  S.  268 ;  29  L.  i,  20.  0. T. ;  I  L.  T.  N.  S.  10. 

(e)  16  L.  T.  N.  S.  453;  15  W.  R.  838.  See  Keene  v.  WheaH^y 
(9  Amer.  Law  Beg.  47), 'where  A,  in  the  general  theatrical  employment 
of  B,  was  engaged  in  the  office  of  assisting  in  the  adaptation  of  a  play 
for  representation,  and  B  was  held  to  l^  the  proprietor  of  the  addi- 
tions 80  made,  as  products  of  his  intellectual  exertions  in  a  particular 
service  in  his  employment ;  on  the  principle  that  where  an  inventor 
in  the  course  of  his  experimental  essays  employs  an  assistant,  who 
suggests  and  adapts  a  subordinate  improvement,  it  is  in  law  an  inci- 
dent or  part  of  the  employer's  main  invention. 
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to  find  an  orchestral  band,  to  procure  and  pay  all  the  musical  ^i" '■ 
performers,  and  furnish  all  the  musical  instruments,  to  pro-  Chatteii  x, 
vide,  lead,  and  perform  overtures  and  entr'acte  music,  and  the 
music  incidental  to  the  dramatic  performances?  In  per- 
formance of  his  duties  under  this  engagement  he  composed 
the  music  for  a  drama  called  "  Lady  Audley's  Secret,"  and 
it  was  held  that  he  had  no  copyright  in  such  music. 

A  pianoforte  score  of  an  opera  is  an  independent  musical  Pianoforte  score 
composition  separate  and  distinct  from  the  opera  itself ;  **  *°  ^^^^' 
and  where  such  pianoforte  score  has  been  arranged  by 
a  person  other  than  the  composer  of  the  opera,  it  is 
incorrect  to  register  the  score  as  the  composition  of  the 
composer  of  the  opera. (ti)  "It  seems  impossible,*'  says 
Cockburn,  C.J.,  "to  believe  that  any  musician,  however 
great  his  talent,  whether  as  a  composer  or  ss  an  executant, 
from  the  mere  circumstance  of  having  the  opera  in  its 
entirety  before  him,  that  is  to  say,  with  all  the  score  for  all 
the  instruments,  which  neither  eye  nor  mind  could  take  in 
at  the  same  time,  could  be  able  to  play  the  accompaniment 
while  singing  the  music  of  the  opera  at  the  piano.  It 
requires  time,  reflection,  skill  and  mind  so  to  condense  the 
opera  score  as  to  compose  the  pianoforte  accompaniment. 
I  cannot  therefore  bring  myself  to  think  that  the  pianoforte 
arrangement  of  the  music  of  an  opera,  which  originally 
consisted  of  vocal  music  and  instrumentation  to  be  executed 
by  some  half-hundred  instruments  can  be  said  to  be  any- 
thing else  than  a  specific,  separate,  and  distinct  work  from 
the  opera  itself."(6) 

Whether  a  pianoforte  arrangement  of  the  score  of  an  opera 
executed  without  the  consent  of  the  composer  of  the  opera 
would  be  an  infringement  of  his  copyright  therein,  has  not 
been  expressly  decided.  In  Wood  v.  £oo8ei/,{c)  Cockburn, 
C.J.,  carefully  guarded  himself  against  being  understood 
to  decide  that  it  would  not,  and  Blackburn,  J.,  was  of 
opinion  that  it  would.  Kelly,  C.B.,  on  appeal  (rf)  says,  "  No 
doubt  it  is  a  piracy  of  the  opera,  and  the  composer  may 
maintain  an  action  against  the  adapter  or  the  publisher  of  the 

(a)  Wood  V.  Booaey  (L.  Rep.  2  Q.  B.  340 ;  7  B.  &  S.  869 ;  15  L.  T. 
K.  S.  530;  36  L.  J.  103,  Q.  B. ;  affirmed  on  appeal,  L.  Bep.  3  Q.  B. 
223;  9  B.  &  S.  175 ;  37  L.  J.  84,  Q.  B. ;  18  L.  T.  N.  S.  105). 

(b)  L.  B^p.  2  Q.  B.  350 ;   15  L.  T.  N.  S.  530 ;  36  L.  J.  103,  Q.  B. ; 

15  W.  R  309. 

(e)  L.  Rep.  2  Q.  B.  350,  354.     See  the  remarks  of  Lord  Abinger, 
C.B.,  in  D'Almaine  y.  Boosey  (i  Y.  &  C.  288). 
{d)  18  L.  T.  N.  S.  108 ;  L.  Rep.  3,  Q.  B.  223;  37  L.  J.  84,  Q.  B. ; 

16  W.  R.  485. 
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adaptation ;"  l)ut  it  was  'not  necessaiy  to  decide  the  point  i|i 
that  case.^    .      '   " 

Though  the  pianoforte  arrangement  may,  on  account  of  in- 
correct i^^stratioui  be  unprotected,  still  any  one  who  should, 
even  by  iHiJependent  labour  expended  upon  it,  reproduce  a 
substantial  part  of  the  music  o£  the  original  opera  could  be 
restrained  from  publicly  pejrforming  it. (a). 

As  to  the  assignment  of  the  rights  treated  of  in  this  chapter, 
t^e  infringement-  thereof,  and  the  remedies  for  infringement, 
see  the  chapters  on  '* transfer,*. "Infringetoent  of  Copy- 
right," and  "  liemedies  for  Infryagement,*'  po^. 
'  J*-**  -        • 

r.,<«."^*?'      //>•;'->  '  CHAPTER  XI. 

:'.r.y*:Y^.-,yf''     •  Pi^TINGS,' DRAWINGS,  AND  I^HOTOGEAPHS. 

The  copyright  in  paintings,  drawings,  and  photographs  dates/ 
'  from,  Q,nd  is  altogether  dependfent  on,  the  statute  25  &  26  Vict. 
oi  68.  The  preamble  to  that  Act  states  that  "  the  authors  of 
*  paintings,  drawings,  and  photographs  have  no  copyright  in 
such  their  works,(6)  and  it  is  expedient  that  the  law  should 
in  that  respect  be  amended." 

Sect,.  I  enacts  that  "  the  author,  being  a  British  subject  or 
rlBsident  within  the  dominions  of  the  Crown,  of  every  original 
painting,  drawing,  or  photograph  which  shall  be  or  shall 
have  beetf 'made  either  in  the  British  dominions  or  elsewhere, 
and  which  shall  not  have, been  sold  or  disposed  of  before  the 
commencement  of  this  Act,  and  his  assigns  shall  have  the 
sole  and  cxcl^isive  right  of  copying,  en^aving,  reprodudngy  and 
mtdtiplyin/j  such  painiing  or  drawing  and  the  design  thereof^ 
or  such  photograph  and  the  negative  thereof,  by  any  means  and 
of  any  size,  for  the  term  of  the  natural  life  of  such  author  and 
seven  years  after 'his  death."(c) 

The  question  who  is  the  authoi*  of  a  photograph  which 
several  persons  take  part  in  producing,  was  considered  by  the 
Court  of  Appeal  in  the  recent  case  of  Nottage  v.  Jdckson.{d) 
The  case,  however,ionly  decided  that  the  proprietors  of  photo- 
'/t*!^  />i<<fe/graphic  studios w^ho  carry  on  their  business  through  managers 
ii4fU^Ptu>l^p^f^^SLnd  a  large  staff  of  photographic  artists  and  assistants,  but 

Mfi^^ftn  (y^^^  (^)  S^  the  judgment  in  Boo'eey  v.  Fairlie,  L.  B.  7,  C.  D.  p.  317. 

9iUi$^  (6)  See  the  opinion  of  Abbott,   C.J.,  in  Be  Berenger  v.  Whehle 

^r^AM/Af^^      (2  St.  N.  P.- 549;. 

(c)  The  Act  says  nothing  as  to  the  place  of  first  puhliccUion.  Com- 
pare Sect.  12  of  the  Act  with  Sect.  ^9  of  7  Yict.  c.  12. 

(d)  L.  R.  ii-Q.  B.  D.  627 ;  49  L.  T.  N.  S.  339. 
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who  do  not  take' a  personal-  part  in  the  production  of  photo-       ^^*ti» 

graphfiTare  not  authors  within  the.  meaning  of  the  section;    csApntXi.  *  j 

the  result  of  which  is,  in  the  language  of  the  Master  of  the. 

Soils  (since  the  copyright  is  to  endure  for  the  life  of  the 

author)  that  the  great  photographers  of  London  'must "  either 

superintend  the  work  t];iemselves/*  or  when  they  choose  an 

artist  to  do  it,  have  regard  to  'Inot  only  his  skill  but  his 

state  of  health."  («) 

It  was  unnecessary  to  give  a  definition  of  the  actual  authq^r 
in  a  case  -  where  the  varibus  processes  are  managed  by 
different  persons.  "  The  ncar^t  I  can  oome  to  is,"  said  Brett, 
M.B.,  "  that  it  is  the  person  wjio  effectively  is,  as  near  as  he  '  . 
can  be,  the  cause  of  the  picture  which  is  produced — that  is, 
the  person  who  has  superintended  the  arrangement,  who  has 
actually  formed  the  picture  by  putting  the  people  into 
position,  and  arranging  the  place  in  which  the  people  are  to 
be — th^  man  who  is  the  effective  cause  of  that ;"  a  definition 
substantially  adopted  by  Bowen,  LJ.(&) 

•  Brett,  M.R.,  in  this  case  seemed  to  doubt  whether  the  ouunoro  than 
author  must  not  ,be  a  single  person.  He  asked :  "  Can  two  2S2liS!!'°*'  ^* 
persons  be  the  author  of  a*  photograph  ?  It  is  difficult  to  • 
say ;  but  if  they  are,  for  whose  life  is  it  to  last  ?  For 
the  life  of  one  of  them,  or  for  the  life  of  the  longest  liver,  or 
what  ?"  The  opinion  of  Bowen,  L.J.,  seems  to  have  been 
different.  After  pointing  out  that  the  section  does  not  confer  a 
copyright  during  the  life  of  .the  author  "  or  authors,"  he  said : 
"  I  do  not  mean  to  say  that  you  must  not  construe  the  section 
as  if  it  did,  and  that  if  there  had  been  two  authors  and  one  of 
them  survived  the  other  the  copyright  would  not,  perhaps, 
last  during  the  life  of  the  survivor ;  but  I  do  say  that  the 
person  who  drew  this  section  evidently  thought  that  in 
ninety-nine  cases  out  of  a  hundred  there  would  be  only  one." 
Field,  J.,*  in  the  Court  below,  w;as  clearly  of  opiniofi  that 
several  persons  might  constitute  an  author  Within  thd 
meaning  of  the  statute. (c)  It  was  unnecessary  to  decide  the 
point  in  the  Court  of  Appeal.  ' 

A  photograph  of  an  engraving  or  a  picture  is  a  photograph  what  is  an 
in  which  copyright  is  given  in  this  section.  In  a  recent  phSo^aph. 
case,(d)  it  was  contended  in  argument  that  photographs 
taken  from  engravings  or  pictures  are  not  "  original"'  photo- 
graphs within  the  meaning  of .  the  statute,  and  therefore 
that  no  copyright  existed  in  them,  to  which  Blackburn,  J., 
replies:    "It  does  not  appear  from  the  language  of  the 

(a)  L.  R.  1 1  Q.  B.  D.  p.  633.  (6)  Jhid.  p.  637. 

Ic)  See  the  report  in  the  Court -below,  49  Jj.  T.  N.  S.  339. 
(J)  Graves's  case  (20  L.  T.  N.  S.  877 ;  L.  Rep.  4  Q.  B.  715)* 
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Act  that  the  word  '  original '  was  intended  to  apply  at  all  to 
photographs ;  but  if  it  does,  what  photograph  can  be 
original  if  a  photograph  from  a  picture  of  an  artist  is 
not  so  ?" 

Sect.  I  contains  a  proviso  "that  when  any  painting  or 
drawing,  or  the  negative  of  any  photpgraph,  shall  for  the  first 
time  after  the  passing  of  this  Act  [29th  July,  1862]  be  sold 
or  disposed  of,  or  shcdl  be  made  or  executed  for  or  on  behalf 
of  any  other  person  for  a  good  or  valuable  consideration, 
the  person  so  selling  or  disposing  of  or  making  or  executing 
the  same  shall  not  retain  the  copyright  thereof,  unless  it  be 
expressly  reserved  to  him  by  agreement  in  writing,  signed, 
at .  or  before  the  time  of  such  sale  or  disposition,  by  the 
vendee  or  assignee  of  such  painting  or  drawiag,  or  of  such 
negative  of  a  photograph,  or  by  the  person  for  or  on  whose 
behalf  the  same  shall  be  so  made  or  executed,  but  the  copy- 
right shall  belong  to  the  vendee  or  assignee  of  such  painting 
or  drawing,  or  of  such  negative  of  a  photograph,  or  to  the 
person  for  or  on  whose  behalf  the  same  shall  have  been 
made  or  executed  ;  nor  shall  the  vendee  or  assignee  thereof 
be  entitled  to  any  such  copyright,  unless,  at  or  before  the 
time  of  such  sale  or  disposition,  an  agreement  in  writing, 
signed  by  the  person  so  selling  or  disposing  of  the  same,  or 
by  his  agent  duly  authorised,  shall  have  been  made  to  that 
effect.*' 

By  force  of  this  section  the  copyright  in  a  painting, 
drawing,  or  photograph  is,  in  case  of  a  sale  or  assignment  of 
the  painting,  drawing,  or  negative  of  the  photograph,  alto- 
gether gone,  unless  (i)  it  be  either  expressly  reserved  to  the 
author  by  the  vendee  or  assignee  "  by  agreement  in  writing 
signed  at  or  before  the  time  "  of  sale  or  disposition,  or  (2)  it  be 
conferred  on  the  vendee  or  assignee  "  at  or  before  the  time 
of  sale  or  disposition"  by  "an  agreement  in  writing  bj" 
the  person  so  selling  or  disposing,  or  by  his  agent  duly 
authorised."  (3)  If  the  painting,  drawing,  or  negative  of  a 
photograph  be  made  or  executed  for  or  on  behalf  of  any 
other  person  for  a  good  or  valuable  consideration,  the  copy- 
right belongs  to  the  person  for  or  on  whose  behalf  it  has  been 
made  or  executed. 

Sect.  2  provides  that  nothing  contained  in  the  Act  "  shall 
prejudice  the  right  of  any  person  to  copy  or  use  any  work 
in  which  there  shall  be  no  copyright,  or  to  represent  any 
scene  or  object,  notwithstanding  that  there  may  be  copy- 
right in  some  representation  of  such  scene  of  object." 
This  means  that,  though  the  owner  of  a  particular  jJioto- 
graph,  &c.,  may  have  the  sole  right  of  multiplying  copies  of 
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it,  nobody  else  shall  be  prevented    from   taking   a    fresh       ^t^.^' 
photograph,  &c.,  of  the  same  object  or  place.(a)  chactm  xr. 

Sect.  4  provides  as  to  registration  that  "  there  shall  be  RegiftraUon. 
kept  at  the  Hall  of  the  Stationers'  Company,  by  the  officer 
appointed  by  the  said  company  for  the  purposes  of  the  Act 
S  &  6  Vict.  c.  45,  a  book  or  books  called  "  The  Eegister  of 
Proprietors  of  Copyright  in  Paintings,  Drawings,  and 
Photographs,"  wherein  shall  be  entered  a  memorandum  of 
every  copyright  to  which  any  person  shall  be  entitled  under 
this  Act,  and  also  of  every  subsequent  assignment  of  any 
such  copyright;  and  such  memorandum  shall  contain  a 
statement  of  the  date  of  such  agreement  or  assignment,  and 
of  the  names  of  the  parties  thereto,  and  of  the  name  and 
place  of  abode  of  the  person  in  whom  such  copyright  shall 
be  vested  by  virtue  thereof,  and  of  the  name  and  place 
of  abode  of  the  author  of  the  work  in  which  there 
shall  be  such  copyright,  together  with  a  short  description 
of  the  nature  and  subject  of  such  work,  and  in  addition  thereto, 
if  the  person  registering  shall  so  desire,  a  sketch,  outline,  or 
photograph  of  the  said  works." 

This  section  also  provides  that  "  no  proprietor  of  any  such  no  action  for 
copyright  shall  be  entitled  to  the  benefit  of  this  Act  until  such  SC"4^°^ 
registration,  and  no  action  shall   be   sustainable   nor  any  tration. 
penalty  be  recoverable  in  respect  of  anything  done  before 
registration/' 

This  renders  registration  necessary  on  the  part  of  an  assignee 
before  he  can  sue  for  the  penalties  imposed  by  the  Act  in  case 
of  infringement ;  but  it  does  not  make  it  necessary  that  all  or 
any  previous  assignments  should  also  be  registered,  or  that 
the  copyright  of  the  original  author  should  be  registered.  It 
is  enough  that  the  assignment  to  the  person  suing  has  been 
registered.  (6) 

*  The  Act  requires  that  the  memorandum  of  registration  sufficiency  or 
should  contain  amongst  other  things  "  a  short  description  ^^^^^^  ®°' 
of  the  nature  and  subject  of  the  work,  and  in  addition 
thereto,  if  the  person  registering  shall  so  desire,  a  sketch, 
outline,  or  i)hotograph"  of  the  work.  The  question  has  been 
raised  in  two  cases,  what  is  a  sufficient  "  description  of  the 
nature  and  subject"  of  the  work  within  the  meaning  of  this 
section  ? 

In  Ex  parte  Becd(c)  it  was  contended  that  the  entry  of  the 

(a)  Fer  Blackbnm,  J.,  Graves? a  case  (20  L.  T.  N.  S.  881 ;  L.  Bep. 
4  Q.  B.  722). 

(6)  0raves*8  case,  uhi  supra, 

(c)  9B.  AS.  395;  L.  Bep.  3  Q.  B.  387 ;  18  L.  T.  N.  S.  285  ;  37  L.  J. 
161,  Q.  B. 
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PiRT^i.  name  "Ordered  on  Foreign  Service"  was  not  a  sufficient 
Chapter  XI.  description  of  a  picture  of  a  young  officer  in  a  railway  carriage 
taking  leave  of  a  lady,  nor  the  entry  of  the  names  "  My  First 
Sermon*'  and  "  My  Second  Sermon'*  a  sufficient  description  of 
a  picture  and  a  photograph  representing  respectively  a  child 
looking  with  eyes  wide  open  at  its  first  sermon,  and  fast  asleep 
at  its  second.  The  Court  of  Queen's  Bench,  however,  thought 
that  the  requirements  of  the  statute  had  been  sufficiently  com- 
plied with. 

"Is  not  the  object  of  the  Legislature,"  said  Black- 
burn, J.,  "that  enough  be  stated  to  identify  the  produc- 
tion, and  that  the  registration  must  be  bond  fdet  that  a 
man  shall  not  first  claim  one  thing,  and  iJien  sue  for 
another?  The  description  must  be  such  as  shall  earmark 
the  subject."  In  answer  to  an  argument  that  the  object  of  the 
registration  was  like  that  of  the  registration  of  a  patent,  viz., 
to  give  notice  to  everyone  of  certain  things  which  he  is  not 
to  do,  Blackburn,  J.,  said,  "  That  is  not  the  object.  Penal- 
ties are  imposed  on  persons  who  copy  the  work  of  others. 
The  person  who  does  so  must  in  most  cases  know  that  he  is 
pirating  from  some  one.  No  doubt  there  is  the  conceivable 
case  where  he  does  this  because  he  is  told  by  another  person 
who  has  no  authority  that  he  may  do  so ;  and  if  he  does 
this  with  bond  fides  the  penalty  should  be  reduced  to  a 
nominal  sum.  Then,  in  the  case  where  a  man  sells  copies  of 
a  work  not  made  by  himself  but  by  others,  the  statute  says 
this  must  be  done  knowitigly.  The  object  of  the  Legislature 
was  that  there  should  be  such  a  description  of  the  subject  as 
will  be  sufficient  to  identify  it.  For  this  purpose  the  con- 
ventional name  applied  to  it  will  in  general  hardly  be 
sufficient ;  there  should  be  description  of  the  subject ;  and 
whether  there  is  or  not  is  a  question  of  fact  for  the  tribunal. 
Taking  that  as  the  question  which  was  before  the  justice  in 
this  case,  and  importing  our  own  knowledge  of  these  pictures, 
which  we  have  all  seen,  the  description  of  the  subject  of  the 
first  is  evidently  that  of  an  officer  ordered  abroad,  and  taking 
leave  of  his  friends.  So  of  the  second  and  third :  who  could 
reasonably  doubt  that  what  was  intended  to  be  represented 
was  a  child  with  its  eyes  wide  open  looking  at  its  first  sermon 
and  fast  asleep  at  the  second  ?  Some  cases  were  suggested  in 
the  argument  in  which  I  do  not  say  there  might  not  be  some 
difficulty,  as,  for  instance,  the  figure  of  a  dog  described  as 
'  A  distinguished  Member  of  the  Humane  Society.'  So  also 
a  bullfinch  and  a  couple  of  squirrels,  described  as  '  A  Piper 
and  a  Pair  of  Nutcrackers.'  There  it  would  be  right  to  put 
a  short  description  of  the  subject,  or  at  all  events  wise  to 
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give  more  than  the  name.     But  the  question  here  is,  does       ^^"  ^' 
what  is  given  earmark  the  picture  ?"  cuArmxi. 

In  Be  Walker  and  Graves  {a)  the  sufficiency  of  the  descrip- 
tion of  the  picture  last  referred  to,  "  A  Piper  and  a  Pair  of 
Nutcrackers,"  was  questioned,  but  the  Court  did  not  find  it 
necessary  to  pronounce  an  opinion  on  the  subject. 

The  several  enactments  in  the  Act  5  &;  6  Vict.  c.  45,(6)  Re^iBtration,  &c. 
with  relation  to  keeping  the  register  book  thereby  required, 
and  the  inspection  thereof,  the  searches  therein,  and  the 
deUvery  of  certified  and  stamped  copies  thereof,  the  recep- 
tion of  such  copies  in  evidence,  the  making  of  false  entries 
in  the  said  book,  and  the  production  in  evidence  of  papers 
falsely  purporting  to  be  copies  of  such  entries,  the  applica- 
tion  to  the  courts  and  judges  by  persons  aggrieved  (c)  by 
entries  in  the  said  book,  and  the  expunging  and  varying 
such  entries,  are  to  apply  to  the  book  or  books  to  be  kept  by 
virtue  of  the  present  Act,  and  to  the  entries  and  assignments 
of  copyright  and  proprietorship  therein  under  this  Act, 
except  that  the  forms  of  entry  prescribed  by  5  &  6  Vict.  c.  45, 
may  be  varied  to  meet  the  circumstances  of  the  case,  and 
that  the  sum  to  be  demanded  by  the  officer  of  the  Company  of 
Stationers  for  making  any  entry  required  by  this  Act  shall 
be  one  shilling  only.(d) 

A  person  who  has  been  convicted  of  infringing  the  copy-  Pcwon 
right  in  certain  paintings  and  photographs  of  the  registered  **^®'®  * 
proprietor,  but  who  sets  up  no  title  in  himself  or  adduces 
any  evidence  to  rebut  the  primA  facie  evidence  of  proprietor- 
ship afforded  by  the  book  of  registry,  is  not  a  person 
"  aggrieved  "  within  the  meaning  of  this  section  or  of  sect. 
14  of  s  &  6  Vict.  c.  45. 

"A  person,"  said  Hannen,  J.,(g)  "to  be  'aggrieved' 
within  the  meaning  of  the  statute  must  show  that  the  entry 
is  inconsistent  with  some  right  that  he  sets  up  in  himself 
or  in  some  other  person,  or  that  the  entry  would  really 
interfere  with  some  intended  action  on  the  part  of  the 
person  making  the  application."  "  It  seems,"  said  Black- 
bum,  J.,  in  the  same  case,(/)  '*  that  to  make  a  person 
aggrieved  within  the  meaning  of  the  statute,  the  applicant 
must  have  some  substantial  objection,  and  one  going  to  the 

(a)  20  L.  T.  N.  S.  877 ;  L.  Bep.  4  Q.  B.  715. 
(6)  Vide  ante,  pp.  87-89. 

ie)  The  words  in  $  &6  Vict.  c.  45,  s.  14,  are  ** if  any  person  shall 
deem  himself  aggrieved"  &c. 

(d)  25  A  26  Vict.  c.  68,  8.  5. 

(e)  Graves's  case  (L.  Rep.  4  Q.  B.  724 ;  20  L.  T.  N.  S.  877). 

(f)  Ibid. 

K  2 
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^t!l''  merits  of  the  registered  proprietor's  title ;  then  the  Court 
Chafto  XI.  may  direct  an  issue,  or  have  the  question  otherwise  disposed 
of,  or,  if  they  think  this  the  proper  course,  may  set  aside  or 
expunge  the  entry.  But  I  do  not  think  it  is  enough  to 
entitle  a  person  to  say  that  he  is  aggrieved,  and  that  the 
entry  ought  to  be  expunged,  that,  although  the  roistered 
proprietor  has  a  complete  title  in  equity  and  in  good  sense, 
yet  there  is  some  slip  either  in  the  signing  of  the  memo- 
randum or  in  the  spelling  of  a  name ;  this  would  be  my  view 
if  it  were  necessary  to  decide  this  question."  Compare  the 
language  of  Willes,  J.,  in  Ex  'parte  I)avidson,  cited  ante,  p.  96. 

The  wholesome  provision  of  sect.  16  of  the  Act  of  5  &  6 
Vict.  c.  45,  requiring  the  defendant  in  an  action  for  infringe- 
ment to  give  notice  of  the  objections  to  the  plaintiffs  title  on 
which  he  intends  to  rely,  is  not  made  applicable  to  the  case 
of  paintings,  drawings,  or  photographs. 

Copyright  in  paintings,  drawings,  or  photographs  is 
personal  property,  and  assignable  as  such.(a) 

As  to  the  infringement  of  this  copyright,  and  the  remedies 
for  infringement,  see  the  chapters  on  "  Infringement  of  Copy- 
right" and  "Eemedies  for  Infringement,"  post. 


CHAPTER  XII. 

SCULPTURE,  MODELS,  AND  BUSTS. 

Origin  of  right.  The  Copyright  in  sculpture,  models,  and  casts  is  dependent 
solely  on  the  Act  54  Geo.  3,  c.  56;  the  former  Act  on  the 
subject  (38  Geo,  3,  c.  7i),{b)  being  now  repealed.(c) 
Sui^jectain  Scct.  I  of  54  Gco.  3,  c.  56,  cuacts  "that  from  and  after 

which  copyright  ^j^^  passing  of  this  Act  every  person  or  persons  who  shall 
make  or  cause  to  be  made  any  new  and  original  sculpture, 
or  model,  or  copy  or  cast  of  the  human  figure  or  human 
figures,  or  of  any  bust  or  busts,  or  of  any  part  or  parts  of 
the  human  figure,  clothed  in  drapery  or  otherwise,  or  of  any 
animal  or  animals,  or  of  any  part  or  parts  of  any  animal 
combined  with  the  human  figure  or  otherwise,  or  of  any 
subject  being  matter  of  invention  in  sculpture,  or  of  any 

(a)  25  &  26  Vict.  c.  68,  s.  3.  See  the  chapter  on  **  Transfer  of  Copy- 
right,*' poet 

(h)  For  the  opinion  of  Lord  EUenborongh  on  the  inefficient  character 
of  this  Act,  see  Gahagan  v.  Cooper  (  3  Camp,  in,  114). 

(c)  By  24  &  25  Vict.  c.  loi. 
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alto  or  basso  relievo   representing   any  of  the  matters  or      T^"  ^- 
things  hereinbefore  mentioned,  or  any  cast  from  nature  of  chaft«bxu.- 
the  human  figure,  or  of  any  part  or  parts  of  the  human         ~ 
figure,  or  of  any  cast  from  nature  of  any  animal,  or  of  any 
[)art  or  parts  of  any  animal,  or  of  any  such  subject  contain- 
ing or  representing  any  of  the  matters  and  tilings  herein- 
before mentioned,  whether  separate  or  combined,  shall  have 
the  sole  right  and  property  of  all  and  in  every  such  new 
and  original  sculpture,  model,  copy,  and  cast  of  the  human 
figure  or  human  figures,  and  of  ail  and  in  every  such  bust 
or  busts,  and  of  all  and  in  every  such  part  or  parts  of  the 
human  figure,  clothed  in  drapery  or  otherwise,  and  of  all 
and  in  every  such  new  and  original  sculpture,  model,  copy    . 
and  cast,  representing  any  animal  or  animals,  and  of  all  and 
in  every  such  work  representing  any  part  or  parts  of  any 
animal  combined  with  the  human  figure  or  otherwise,  and  of 
aU  and  in   every  such   new  and  original  sculpture,  model, 
copy  and  cast  of  any  subject,  being  matter  of  invention  in 
sculpture,  and  of  all  and  in  every  such  new  and  original 
sculpture,   model,   copy   and   cast   in  alto  or  basso  relievo, 
representing  any  of  the  matters  or  things  hereinbefore  men- 
tioned, and  of  every  such  cast  from  nature,  for  the  term  of 
fourteen  years   from   first   putting  forth  or  publishing  the 
same ;  provided,  in  all  and  in  every  case,  the  proprietor  or  condition  to  bo 
proprietors  do  cause  his,  her,  or  their  name  or  names,  with  ®^"«^®*- 
the  date,  to  be  put  on  all  and  every  such  new  and  original 
sculpture,  model,  copy  or  cast,  and  on  every  such  cast  from 
nature,  before  the  same  shall  be  put  forth  or  published." 

The  term  of  enjoyment  is,  by  the  above  section,  to  be  DoraUon. 
"  fourteen  years  from  first  putting  forth  or  pvhli8hing'\d)  the 
work;  but  an  additional  term  of  fourteen  years  is  granted 
if  the  maker  of  the  original  sculpture,  &c.,  is  living  at  the 
expiration  of  the  former  term. 

Sect.  6  provides  "  that  from  and  immediately  after  the 
expiration  of  the  said  term  of  fourteen  years,  the  sole  right 
of  making  and  disposing  of  such  new  and  original  sculpture, 
or  model,  or  copy,  or  cast  of  any  of  the  matters  or  things 
hereinbefore  mentioned,  shall  return  to  the  person  or  persons 
who  originally  made  or  caused  to  be  made  the  same,  if  he  or 
they  shall  be  then  living,  for  the  further  term  of  fourteen 
years  [excepting  in  the  case  or  cases  where  such  person  or 
persons  shall  by  sale  or  otherwise  have  divested  himself,  her- 
self, or  themselves,  of  such  right  of  making  or  disposing  of 

(a)  See  the  remarks  of  Brady,  L.C.,  in  Turner  y.  Bobineon  (lo  Ir. 
CL  516). 
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pam^i.       i^jjy  j^QYf  2jid  original  sculpture,  or  model,  or  copy,  or  cast  of 
chambexii.  any  of  the  matters  or  things  hereinbefore  mentioned,  previous 

to  the  passing  of  this  Act]/*(a) 

negistrttion.  Permission  was  given  to  register  any  of  the  works  in  which 

copyright  is  given  by  the  foregoing  enactments  under  the 

Designs  Act,  1850  (13  &  14  Vict.  c.  104  sect.  6) ;  and  sect.  7 

of  that  Act  inflicted  a  penalty  on  persons  making,  importing, 

&c.,  pirated  copies  or  casts  of  works  registered  in  accordance 

with  the   provisions  of  the  Act.    Little  use,  however,  was 

made  of  the  permission,  and  it  has  now  been  abolished.(() 

If  the  article  of  sculpture,  model,  copy,  or  cast  is '  first 

pubiLhed  abroad,  published  out  of  Her  Majesty's  dominions,  the  maker  has  no 

copyright  in  it  other  than  such  copyright  as  may  be  obtained 

(a)  The  part  within  brackets  was  repealed  in  1873  by  36  &  yj 
Vic.  c.  91. 

Most  persons  who  have  dealt  with  the  subject  of  copyright  in  Sculp- 
ture, Models  and  Casts,  have  fallen  into  a  curious  error  as  to  the 
duration  of  the  right.  In  the  ordinary  text-books  (see  Phillips  on 
Copyright,  p.  226 ;  Copinger  on  Copyright,  2nd.  edit,  p.  382),  and  the 
Digest  of  Copyright  Law,  prepared  for  the  Copyright  Commis- 
sioners, Article  20,  it  is  laid  down  that  the  second  period  of  fonr- 
tecti  years  is  given  only  where  the  author  has  not  divested  himself 
of  his  copyright.  All  assume  that  where  the  author  has,  by 
sale  or  otnerwise,  divested  himself  of  his  copyright^  the  copyright 
endures  only  for  the  term  of  fourteen  years  from  the  date  of  first 
publication ;  whereas  the  section  (6)  of  the  Act  says  only  that  such 
second  period  of  fourteen  years  shall  be  denied,  the  author  being  alive 
at  the  expiration  of  the  first  period,  only  when  he  has,  by  sale  or 
otherwise,  divested  himself  of  the  right  **  previous  to  the  passing  of 
this  Act,"  i.e.  the  i8th  of  May,  18 14.  And  this  exception,  having  long 
ceased  to  possess  any  practical  value,  was,  as  above  stated,  repesiled  by 
the  Statute  Law  Revision  Act,  1873.  That  an  author  may,  aft^  the 
passing  of  the  Act,  dive>t  himself  of  the  original  term  of  copyright, 
and  nevertheless,  if  alive  at  its  expiration,  enjoy  the  second  term,  is 
shown  by  a  comparison  of  sect.  4.  providing  a  mode  of  transferring 
the  copyright  by  deed,  with  the  enactment  in  sect  6  that,  at  the  ex- 
piration of  fourteen  years,  the  copyright  shall  "  return"  to  the  author 
if  then  alive.  If  the  enactments  are  read  carefully,  it  will  appear  that 
the  author  may,  by  deed,  transfer  his  copyright  for  the  whole  of  the 
original  term  of  fourteen  years,  and  yet,  if  alive  at  the  expiration  of 
that  term,  acquire  copyright  for  a  further  term  of  fourteen  years, 
which  he  mav  alienate  in  like  manner.  Further,  there  seems  no  reason 
why  he  should  not  transfer  his  copyright  for  the  first  period  by  deed, 
and  likewise  bind  himself  by  contract  to  transfer  his  copyright  for  the 
second  period  also,  in  case  he  should  live  to  acquire  it. 

(2^)  See  the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  ^  47 
Vict.  c.  57,  s.  1 13,  sched.  3).  Only  three  objects  a  year  had  been  rois- 
tered on  an  average  of  five  years  previously  to  1883,  and  on  conferring 
with  leading  sculptors  it  was  found  that  they  did  not  value  the  per- 
mission at  all.  (Speech  of  Mr.  Chamberlain  on  the  second  reading  of 
the  Bill). 
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under  the  lutemational  Copyright  Acts,  and  on  a  strict  com-       ^^^  '• 
pliance  with  the  requirements  of    those  Acts.      See  the  cuai^kr  xii. 
chapter  on  International  Copyright,  post,  and  especially  sect. 
19  of  7  Vict.  c.  12,  post,  p.  145. 


CHAPTER  XIII. 
COLONIAL  COPYRIGHT. 

Thb  provisions  of  the  General  Copyright  Act  of  5  &  6  Vict. 
c.  45,  apply  to  "  every  part  of  the  British  dominions,"  a  term 
which  includes  "  all  the  colonies,  settlements,  and  posses- 
sions of  the  Crown  which  now  are  or  hereafter  may  be 
acquired."  (a)  The  Acts  relating  to  copyright  in  works  of 
the  fine  arts  also  apply  to  all  the  British  dominions. 

The  only  enactment  peculiarly  relating  to  the  colonies  is  Fonign  Re- 
the  Act  of  10  &  II  Vict.  c.  95,  commonly  known  as  theP^**^®^* 
lioreign  Reprints  Act,  passed  to  amend  the  law  relating  to 
the  protection  in  the  colonies  of  works  entitled  to  copyright 
in  the  United  Eangdom.     Previously  to  the  passing  of  that 
Act  it  was  absolutely  prohibited  to  import  into  any  part  of 
the  British  dominions  books  in  which  copyright  subsisted, 
first  composed,  written,  or  printed  in  the  United  Kingdom 
and  printed  or  reprinted  in  any  other  country.(&)     But  the 
tiist  section  of  that  Act  provides  "  that  in  case  the  Legisla- 
ture or  proper  legislative  authorities  in  any  British  possession 
shall  be  disposed  to  make  due  provision  for  securing  or  pro- 
tecting the  rights  of  British  authors  in  such  possession,  and 
shall  pass  an  Act  or  make  an  ordinance  for  that  purpose, 
and  shall  transmit  the  same    in    the    proper    manner    to 
the  Secretary  of  State,  in   order  that  it  may  be  submitted  ^^'J'i^^^^i^ 
to  Her  Majesty,  and  in  case    her    Majesty  shall  be   of  S^'probi. '^ 
opinion  that  such  Act  or   ordinance   is   sufficient   for   the  Sd^Jls^o?* 
purpose  of  securing  to  British  authors  reasonable  protection  gjjj^j^cl^f 
within  such  possession,  it  shall  be  lawful  for  her  Majesty,  if 
she  think  fit  so  to  do,  to  express  her  royal  approval  of  such 
Act  or  ordinance,  and  thereupon  to  issue  an  Order  in  Council 
declaring  that  so  long  as  the  provisions  of  such  Act  or 
ordinance  continue  in  force  within  such  colony  the  prohibi- 

(a)  Sects.  2  and  29. 
(b)  See  5  &  6  Yict.  c.  45,  b.  17,  and  8  &  9  Vict.  c.  93. 
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Pxi«i.  tions  contained  in  the  aforesaid  Acts,  and  hereinbefore 
chaptbkxiii.  recited,  and  any  prohibitions  contained  in  the  said  Acts  or 
in  any  other  Acts  against  the  importing,  selling,  letting  out 
to  hire,  exposing  for  sale  or  hire,  or  possessing  foreign 
reprints  of  books  first  composed,  written,  printed,  or  pub- 
lished in  the  United  Kingdom,  and  entitled  to  copyright 
therein,  shall  be  suspended  so  far  as  regards  such  colony ; 
and  thereupon  such  Act  or  ordinance  shall  come  into  opera- 
tion, except  so  far  as  may  be  otherwise  provided  therein,  or 
as  may  be  otherwise  directed  by  such  Order  in  Council, 
anything  in  the  said  last-recited  Act  or  in  any  other  Act  to 
the  contrary  notwithstanding." 

The  Orders  in  Council  are  to  be  published  in  the 
Gazette,  and  laid  before  Parliament,  as  well  as  the  Colonial 
Acts  or  ordinances.  Sect.  2  enacts  "that  every  such 
Order  in  Council  shall,  within  one  week  after  the  issuing 
thereof,  be  published  in  the  London  Gazette,  and  that  a  copy 
thereof,  and  of  every  such  Colonial  Act  or  ordinance  so 
approved  as  aforesaid  by  her  Majesty,  shall  be  laid  before 
both  Houses  of  Parliament  within  six  weeks  after  the 
issuing  of  such  Order,  if  Parliament  be  then  sitting,  or  if 
Parliament  be  not  then  sitting,  then  within  six  weeks  after 
the  opening  of  the  next  Session  of  Parliament'* 

The  following  colonies  have  brought  themselves  within 
the  provisions  of  this  Act :  New  Brunswick,  Nova  Scotia, 
Prince  Edward's  Island,  Bermuda,  Bahamas,  Barbadoes, 
Canada,(a)  St.  Lucia,  St.  Vincent,  British  Guiana,  Mauritius, 
Jamaica,  Newfoundland,  Grenada,  St.  Christopher,  Antigua, 
Nevis,  Cape  of  Good  Hope,  and  Natal. 

By  sect.  91  of  the  Act  30  Vict.  c.  3,  which  joins  Canada, 
Nova  Scotia,  and  New  Brunswick  into  one  dominion,  under 
the  name  of  Canada,  all  matters  coming  under  the  head  of 


Colonies  within 
the  Act 


Canada. 


(a)  The  provision  made  by  the  Canadian  Legislatnre  was,  that 
American  reprints  of  English  copyright  works  might  be  imported  into 
the  colony  on  payment  of  a  Customs  duty  of  12^  per  cent,  which  was 
to  be  collected  by  the  Canadian  Government  and  paid  to  the  British 
Government  for  the  benefit  of  the  authors  interested.  Like  provisions 
were  made  in  other  colonies.  ("  Report  of  Copyright  Commissioners/' 
paragraph  192.)  80  far  as  British  authors  and  owners  of  copyright 
are  concerned,  the  Act  has  proved  a  complete  failure.  Foreign  reprints 
of  copyright  works  have  been  largely  introduced  into  the  colonies,  and 
notably  American  reprints  into  the  Dominion  of  Canada;  bat  no 
returns,  or  returns  of  an  absurdly  small  amount,  have  been  made  to 
the  authors  and  owners.  {Ihid.^  paragraph  193.)  Strong  efforts  have 
in  consequence  been  made  to  repeal  the  Foreign  Repliants  Act ;  but 
hitherto  unsuccessfully. 
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copyrights  iii   those  three  provinces  are  to  be  within  the       ^^^* 
exclusive  legislative  authority  of  the  Parliament  of   Canada,  chafmb^xui. 
and  not  within  that  of  the  legislatures  of  the  provinces. 

An  Act  was  passed  by  the  Dominion  Legislature  in  1875, 
which  was  sent  Over  in  the  form  of  a  Bill  reserved  for  Her 
Majesty's  assent ;  but,  as  doubts  were  entertained  whether  the 
Act  was  not  repugnant  to  Imperial  legislation  and  to  the  Order 
in  Council  made  in  1868,  by  which  the  prohibition  against 
importing  foreign  reprints  into  Canada  had  been  suspended, 
an  Imperial  Act  (38  &  39  Vict.  c.  53)  was  passed  in  1875, 
empowering  Her  Majesty  to  assent  to  the  Canadian  Bill, 
which  Her  Majesty  subsequently  did. (a) 

Under  this  Act,  a  copyright  for  the  time  allowed  by  the  copTright  by 
Act    may  be  obtained  by  republication  or   reproditciimi  in  rimuulSeouB^'^ 
Canada,  or  by  a  production  or  publication  there  at  the  same  gj^f  ®°  *° 
time  as  in  the  United  Kingdom. 

By  sects.  4  and  7  of  the  Canadian  Act,  any  person  domiciled 
in  Canada  or  in  any  part  of  the  British  possessions,  or  being 
a  citizen  of  any  country  having  an  international  copyright 
treaty  with  the  United  Kingdom,  is  to  have  the  sole  liberty 
of  printing,  publishing,  and  selling  his  work,  and  of  allowing 
translations  to  be  printed  or  sold,  for  the  term  of  twenty- For  28  yeaw. 
eight  years  from  the  time  of  recording  it  in  the  book  to  be 
kept  for  the  purpose  by  the  Minister  of  Agriculture ;  on  con- 
dition that  the  work  (if  literary,  scientific,  or  artistic)  be 
printed  and  published,  or  reprinted  or  republished  in  Canada, 
or,  in  case  of  a  work  of  art,  that  it  be  produced  or  reprodiiced 
in  Canada,  whether  they  be  so  published  or  produced  for  the 
first  time  or  contemporaneously  vrith  or  subsequently  to  publica- 
tion or  productio7i  elsewhere ;  provided  that  in  no  case  shall 
the  exclusive  privilege  in  Canada  continue  to  exist  after  it 
has  expired  anywhere  else. 

If  at  the  expiration  of  the  twenty-eight  years,  the  author.  Further  term  of 
or  any  of  the  authors  is  still  living,  or  being  dead  has  left  a  ^*y*"- 
widow  or  a  child  or  children  living,  the  same  exclusive  right 
shall  be  continued  to  such  author,  or,  if  dead,  then  to  such 
widow  and  child  or  children  (as  the  case  may  be)  for  the 
further  term  of  fourteen  years ;  but  in  such  case  within  one 
year  after  the  expiration  of  the  first  term  the  title  of  the 
work  secured  is  to  be  a  second  time  recorded.(&) 

In  all  cases  of  renewal  of  copyright  under  the  Act,  the 
author  or  proprietor  is,  within  two  months  from  the  date  of 

(a)  ''Report  of  Copyright  Commissioners,''  paragraph,  198. 

(6)  Sect.  5. 
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Past  I. 


Roquirements. 
tobeobserred. 


such  renewal,  to  cause  a  copy  of  the  record  thereof  to  be 
chapticbxili.  published  once  in  the  Canada  Gazette,{a) 

No  person  is  to  be  entitled  to  the  benefit  of  the  Act  unless 
he  has  deposited  in  the  office  of  the  Minister  of  Agriculture 
two  copies  of  such  book,  map,  chart,  musical  composition, 
photograph,  print,  cut,  or  engraving,  and  in  case  of  paintings, 
drawings,  statuary,  and  sculpture,  unless  he  has  furnished  a 
written  description  of  such  works  of  art ;  and  the  Minister  of 
Agriculture  is  to  cause  the  copyright  of  the  same  to  be  re- 
corded forthwith  in  a  book  to  be  kept  for  that  purpose,(6j  and 
to  cause  one  of  the  two  copies  of  such  book,  map,  chart, 
musical  composition,  photograph,  print,  cut,  or  engraving 
aforesaid,  to  be  deposited  in  tiie  Library  of  the  Parliament  of 
Canada.(c) 

No  person  is  to  be  entitled  to  the  benefit  of  the  Act  unless 
he  gives  information  of  the  copyright  being  secured,  by 
causing  to  be  inserted  in  the  several  copies  of  every  edition 
published  during  the  term  secured,  on  the  title-page,  or  the 
page  immediately  following,  if  it  be  a  book ;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraving,  or  photograph,  by 
causing  to  be  impressed  on  the  face  thereof ;  or  if  a  volume  of 
maps,  charts,  music,  engravings,  or  photographs,  upon  the 
title-page  or  frontispiece  thereof,  the  following  words,  that  is 
to  say  :  "  Entered  according  to  Act  of  Parliament  of  Canada, 
in  the  year  ,  by  A.B.,  in 

the  office  of  the  Minister  of  Agriculture."  But  as  regards 
paintings,  drawings,  statuary,  and  sculptures,  the  signature 
of  the  artist  is  to  be  deemed  a  sufficient  notice  of  such  pro- 
prietorship, (c?) 

An  interim  copyright  pending  publication  or  republication 
in  Canada,  may  be  obtained  by  depositing  in  the  office  of  the 
Minister  of  Agriculture  a  copy  of  the  title,  or  a  designation 
of  the  work,  which  is  to  be  registered  in  an  interim  copy- 
right register;  such  interim  registration  not  to  endure  for 
more  than  a  month  from  the  date  of  the  original  publication 
elsewhere,  within  which  period  the  work  must  be  printed  or 
reprinted  and  published  in  Canada.  (6) 

In  all  cases  of  interim  registration  under  this  Act,  the 
author  or  proprietor  must  cause  notice  of  such  registration  to 
be  inserted  once  in  the  Canada  Gazette.  (/) 

A  literary  work  intended  to  be  published  in  pamphlet  or 
book  form,  but  which  is  first  published  in  separate  articles  in 


Interim  oopy 
right. 


(a)  Sect.  6. 
{d)  Sect.  9. 


(6)  Sect  7. 
(e)  Sect.  10. 


(c)  Sect.  8. 
(/)  Ibid. 
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a  newspaper  or  periodical,  may  be  the  subject  of  registration  ^^»*^' 
within  the  meaning  of  this  Act  while  it  is  so  preliminarily  ciupt«b  xiir. 
published,  provided  that  the  title  of  the  manuscript  and  a 
short  analysis  of  the  work  are  deposited  in  the  office  of  the 
Minister  of  Agriculture,  and  that  every  separate  article  so 
published  is  preceded  by  the  words  "  Registered  in  accordance 
with  the  Copyright  Act  of  1875  ;"  but  the  work  when  pub- 
lished in  book  or  pamphlet  form  shall  be  subject,  besides,  to 
the  other  requirements  of  the  Act.  (a) 

But  the  importation  of  newspapers  and  magazines  pub- 
lished in  foreign  countries,  and  containing,  together  with 
foreign  original  matter,  portions  of  British  copyright  works 
republished  with  the  consent  of  the  author  or  liis  assigns,  or 
under  the  law  of  the  country  where  such  copyright  exists,  is 
permitted.  (2)) 

Failure  to  print  and  publish  or  reprint  and  republish 
within  the  time  prescribed,  after  interim  registration,  sub- 
jects the  offender  to  a  penalty  not  exceeding  one  hundred 
dollars.(e) 

The  application  for  the  registration  of  an  interim  copyright,  Howreidstration 
of  a  temporary  copyright,  and  of  a  copyright  may  be  made  in  ®^*^"®<*- 
the  name  of  the  author  or  of  his  legal  representative  by  any 
person  purporting  to  be  the  agent  of  the  said  author,  and  any 
fraudulent  assumption  of  such  authority  is  a  misdemeanor, 
punishable  by  fine  and  imprisonment;  and  any  damage 
caused  by  a  fraudulent  or  an  erroneous  assumption  of  such 
authority  is  made  recoverable  before  any  court  of  competent 
jurisdiction.((i) 

If,  during  the  term  of  copyright  or  interim  copyright  in  Penalty  for 
a  book,  a  piracy  is  committed,  the  offender  is  to  forfeit  ^""^^f^^'^- 
every  piratical  copy  to  the  copyright  owner,  and  for  every 
copy  found  in  his  possession  is  to  pay  such  sum,  not  less  than 
ten  cents,  nor  more  than  one  dollar,  as  the  Court  shall  deter- 
mine, half  to  go  to  Her  Majesty  and  half  to  the  copyright 
owner.(c) 

In  case  of  piracy  of  a  painting,  drawing,  statue  or  other 
work  of  art,  the  plate  or  plates  are  to  be  forfeited,  and 
every  sheet  copied ;  and  for  every  sheet  published  or  exposed 
for  sale  contrary  to  the  Act,  the  offender  is  to  pay  a  similar 
fine,  which  is  to  be  similarly  divided.(/) 

A  similar  provision  applies  in  case  of  piracy  of  any  print,  cut, 
engraving,  map,  chart,  musical  composition  or  photograph.  (^) 

(a)  Sect.  10       (fi)  Ibid,  (c)  Sect.  17.  (i)  Sect.  23.   - 

(e)  Sect  II.  (/)  Sect.  12.  {g)  Sect.  13. 
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Pam  I.  £y  section  15  of  the  Act,  "works  of  which  the  copyright 

CHi^PTM  xiii.  lias  been  granted  and  is  subsisting  in  the  United  Kingdom, 
and  copyright  of  which  is  not  secured  or  subsisting  in  Canada 
under  any  Canadian  or  Provincial  Act,  shall,  upon  being 
printed  and  published  or  reprinted  or  republished  in  Canada, 
be  entitled  to  copyright  under  this  Act ;  but  nothing  in  this 
Act  shall  be  held  to  prohibit  the  importation  from  the 
United  Kingdom  of  copies  of  such  works  legally  printed 
there.  In  the  case  of  the  reprinting  of  any  such  copyright 
work  subsequent  to  its  publication  in  the  United  Kingdom, 
any  person  who  may  have  previous  to  the  date  of  entry  of 
such  work  upon  the  registers  of  copyright  imported  any 
foreign  reprints,  shall  have  the  privilege  of  disposing  of  such 
reprints  by  sale  or  otherwise ;  the  burden  of  proof,  however, 
in  such  a  case  will  lie  with  such  person  to  establish  the 
extent  and  regularity  of  the  transaction.'' 

The  false  assertion  by  impression  on  or  insertion  in  any 
work,  of  the  existence  of  a  Canadian  copyright  renders  the 
offender  liable  to  a  penalty  not  exceeding  300  dollars. (a) 

If  any  work  is  executed  for  or  sold  to  another,  the  copy- 
right goes  Mrith  it,  unless  expressly  reserved  by  deed  to  the 
author  or  artist.  (6) 
ABsignment  of  The  right  of  an  author  of  a  literary,  scientific,  or  artistic 
copyright.  work  to  obtain  a  copyright,  and  the  copyright  when  obtained, 
is  assignable  in  law,  either  as  to  the  whole  interest  or  any 
part  thereof,  by  an  intrument  in  writing  made  in  duplicate, 
and  to  be  recorded  in  the  office  of  the  Minister  of  Agricul- 
ture, on  production  of  both  duplicates  and  payment  of  the 
fee  provided  by  the  Act.  One  of  the  duplicates  is  to  be 
retained  in  the  office  of  the  Minister  of  Agriculture,  and  the 
other  returned,  with  the  certificate  of  registration,  to  the 
party  depositing  it.(c) 

Other  sections  deal  with  cancelling  or  altering  registra- 
tions ;(rf)  making  copies  or  certified  extracts  evidence ;(«)  the 
wilfully  making  a  false  entry  in  the  register,  or  giving  in 
evidence  any  false  copy  of  an  entry  therein ;(/)  the  registra- 
tion of  books  published  anonymously, (^)  second  editions  of 
books  ;(/i)  limiting  the  time  for  actions  and  prosecutions  for 
the  recovery  of  penalties  to  two  years  ;(i)  and  settling  the  scale 
of  fees  payable  on  registration, 
^o^o^to'  By  sect.    22,   "Should   a   work   copyrighted   in   Canada 

^'""'  become  out  of  print,  a  complaint  may  be  lodged  by  any 

(a)  Sect.  17.  (fe)  Sect.  16.  (c)  Sect.  18. 

(d)  Sect.  19.  (e)  Sect.  21.  (/)  Sect.  24. 

(g)  Sect.  25.  (h)  Sect.  26.  (t)  Sect.  27. 
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person  with  the  Minister  of  Agriculture,  who,  on  the  fact  ^^^* 
being  ascertained  to  his  satisfaction,  shay  notify  the  copy-  cnkrmxin, 
right  owner  of  the  complaint  and  of  the  fact ;  and  if,  within 
a  reasonable  time,  no  remedy  is  applied  by  such  owner,  the 
Minister  of  Agriculture  may  grant  a  licence  to  any  person  to 
pubUsh  a  new  edition  or  to  import  the  work,  specifying  the 
number  of  copies,  and  the  royalty  to  be  paid  on  each  to  the 
copyright  owner." 

An  Act  of  the  Legislative  Council  of  India  was  passed  on  India. 
the  subject  of  copyright  in  the  year  1847.  After  reciting 
in  the  preamble  that  doubts  might  exist  whether  copyright 
couli  be  enforced  by  the  common  law,  or  by  virtue  of  the 
principles  of  equity,  in  the  territories  subject  to  the  govern- 
ment of  the  East  India  Company,  and  whether  the  Act  of 
5  &  6  Vict.  c.  45,  had  made  provision  for  the  enforcement  of 
the  right  against  persons  not  being  British  subjects,  it  enacts 
that  copyright  in  every  book  published  in  India  in  the 
author's  lifetime,  after  the  28th  August,  1833,  shaU  endure  for 
the  natural  life  of  the  author,  and  seven  years  after,  or  for 
forty-two  years,  if  the  seven  years  sooner  expire ;  and  copy- 
right in  any  book  published  after  the  death  of  the  author 
shall  endure  for  forty-two  years,  and  shall  be  the  property 
of  the  proprietor  of  the  author's  manuscript. (a) 

A  book  of  registry  is  to  be  kept  in  the  office  of  the  Secre- 
tary to  the  Government  of  India  for  the  Home  Department, 
and  to  be  open  at  all  convenient  times  to  the  inspection  of 
any  person  on  payment  of  eight  annas  for  every  entry 
searched  for  or  inspected;  and  certified  copies  are  to  be 
given  on  payment  of  two  rupees,  such  copies  to  be  received 
in  evidence  in  all  Courts,  and  to  be  primd  fade  proof  of 
proprietorship.(6)  The  wilful  making  of  a  false  entry,  or 
producing  a  false  copy  in  evidence,  was  made  a  misde- 
meanor punishable  with  imprisonment  to  the  extent  of  three 
years  ;(c)  but  this  enactment  has  since  been  repealed,  (rf) 

In  order  to  sue  for  an  infringement  of  copyright,  an  entry 
must  be  made  in  the  registry  book  of  the  title  of  the  book, 
the  time  of  the  first  publication,  the  name  and  place  of 
abode  of  the  publisher  and  of  the  proprietor  either  of  the 
whole  or  any  part  of  the  copyright,  in  a  form  given  in  a 
schedule  to  the  Act    A  sum  of  two  rupees  is  to  be  paid  on 

registering.(«) 
Every  registered  proprietor  may  assign  his  interest,  or  a 

(a)  Sect  I.  (6)  Sect.  3. 

(c)  Sect.  4.  (d)  By  Act  xvii.  of  1862. 

(e)  Sect.  5.  The  form  of  entry  is  exactly  the  same  as  that  given  in 
the  achednle  to  5  &  6  Vict.  c.  45.     Vide  wnte,  p.  89. 
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^t"J'  part  of  it,  by  making  entry  in  the  registry  book  of  the 
chaftib^xiii.  assignment,  and  of  the  name  and  place  of  abode  of  the 
assignee,  in  a  form  given  in  the  schedule  to  the  Act.  (a)  A 
like  sum  is  to  be  paid  on  making  an  entry  of  assignment.  (6) 
Any  person  deeming  himself  aggrieved  by  any  entry  in  the 
registry  book  may  apply  to  the  supreme  court  or  any  judge 
of  it ;  and  the  judge  may  make  such  order  for  expunging, 
varying,  or  confirming  it  as  he  may  consider  just,  with  or 
without  costs,  and  the  Secretary  of  the  Government  shall  cany 
out  such  order.(c) 

The  enactment  as  to  the  copyright  in  encyclopsedias, 
reviews,  magazines,  and  other  periodical  works  is  in  all 
respects  the  same  as  that  contained  in  sect.  i8  of  5  &  6  Vict 
c.  45. (d)  The  proprietor  is  entitled  to  all  the  benefits  of 
registration  by  making  entry  in  the  registry  book  of  the  title, 
the  time  of  first  publication  of  the  first  volume,  number,  or 
part,  and  the  name  and  place  of  abode  of  the  proprietor  and 
publisher,  (e) 

A  special  action  on  the  case  lies  for  infringement  of  copy- 
right by  printing  or  causing  to  be  printed  for  sale  or  exporta- 
tion without  the  proprietor's  consent  in  writing,  or  by  having 
in  one's  possession  for  sale  or  hire  without  such  consent,  any 
book  so  unlawfully  printed.  (/)  The  defendant  in  such  an 
action,  if  it  be  tried  in  the  superior  courts,  must  give  notice 
in  writing  of  the  objections  to  the  plaintiffs  title  on  which  he 
means  to  relyy{ff)  and  if  it  be  tried  in  a  local  court,  he  must 
state  the  same  matters  in  his  answer.(A)  In  actions  in  the 
superior  courts  the  defendant  may  plead  the  general  issue 
and  give  the  special  matter  in  evidence,  (i) 

All  copies  of  registered  books  which  have  been  unlawfully 
printed  are  to  belong  to  the  registered  proprietor,  who, 
after  demand  in  writing,  may  sue  for  them  in  detinue  or 
trover,  (y) 

All  proceedings  under  the  Act  for  offences  committed 
against  it  must  be  commenced  within  twelve  calendar  months 
after  the  offence  has  been  committed.(A;) 

A  provision  is  made  against  the  possible  suppression  of 
books  of  importance  to  the  public.  Sect.  2  enacts  that  it 
shall  be  lawful  for  the  Governor-General  in  Council,  on  com- 
plaint made  to  them  that  the  proprietor  of  the  copyright  in 
any  book  published  after  the  passing  of  the  Act  has,  after  the 

(a)  Sect.  5.  The  form  is  the  same  as  that  given  in  the  schedule  to 
5  &  6  Vict.  c.  45.  (h)  Ibid,      ^ 

(c)  Sect.  6.  (d)  Vide  ante,  pp.  100,  loi.    (e)  Sect.  11. 

(/)  Sect.  7.  {g)  Sect.  8.  (h)  Sect  9. 

(0  Sect.  15.  0)  Sects.  12,  13.  (k)  Sect.  16. 
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death  of  its  author,  refused  to  republish  it,  or  allow  the  ^^^" 
republication  of  it,  and  that  by  reason  of  such  refusal,  such  cham»h  xiii. 
book  may  be  withheld  from  the  public,  to  grant  a  licence  to 
such  complainant  to  publish  the  book  in  such  manner,  and 
subject  to  such  conditions  as  they  may  think  fit,  and  it  shall 
be  lawful  for  such  complainant  to  publish  such  book  accord- 
ing to  such  licence. 

If  a  work  of  any  sort  is  published  in  a  colony,  no  copy-  wwka  pabiithed 
right  can  be  acquired  in  it  under  the  Copyright  Act  of  forJi^n  wlwll! 
5  &  6  Vict.  c.  45.  It  stands  in  all  respects  on  the  same 
footing  as  any  other  foreign  work;  and  the  only  rights 
which  can  be  acquired  here  in  respect  of  it  are  those  which 
may  be  acquired  by  the  author  of  any  other  work  published 
abroad,  under  the  International  Copyright  Acts.(a) 

We  have  already  seen  {ante,  p.  21)  that  the  residence  of 
the  author  in  any  British  colony  at  the  time  of  the  publica- 
tion of  his  work  in  the  United  Kingdom,  is  sufiBcient  to 
entitle  him  to  a  copyright  in  it  under  5  &  6  Vict.  c.  45. 

The  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  copyright  in 
Vict.  c.  57),  sect.  104,  enacts  that  where  it  is  made  to  appear  ^^•*^"" 
to  Her  Majesty  that  the  legislature  of  any  British  possession 
has  made  satisfactory  provision  for  the  protection  of  designs 
registered  in  this  country,  it  shall  be  lawful  for  Her  Majesty 
from  time  to  time,  by  Order  in  Council,  to  apply  the  provi- 
sions of  sect.  103  of  that  Act,  with  such  variations  or  addi- 
tions, if  any,  as  to  Her  Majesty  in  Council  may  seem  fit,  to 
such  BritisJi  possession. 

Sect.  103  deals  with  the  subject  of  international  arrange- 
ments for  the  protection  of  designs,  and  its  provisions  are  set 
toTthpost,  p.  162. 

(a)  On  this  the  "  Report  of  the  Royal  Commissioners  on  Copyright** 
obsetTes  :  "  It  is  obvions  that  if  by  Imperial  law  coprright  is  to  be 
enforced  in  the  colonies,  while  at  the  same  time  first  publication  in  the 
United  Kingdom  is  a  condition  of  obtaining  it,  the  colonies  are  not 
treated  on  Sdr  and  equal  terms,  and  that  there  is  just  ground  of  com- 
plaint on  the  part  of  colonial  authors  and  publishers.  In  truth,  a 
colonial  author  is  placed  even  in  a  worse  position  than  a  foreign  author 
wlio  is  the  subject  of  a  country  with  which  we  have  an  international 
cop]rright  conyention.  For  example,  a  French  author  can  publish  in 
France*  and  subsequently,  upon  tne  performance  of  certain  conditions, 
such  as  registration,  secure  himself  against  piracy  of  his  work  through- 
oat  the  British  Empire,  while  the  colonial  author  can  neither  secure 
his  property  in  the  United  Kingdom  nor  France,  unless  he  first  pub- 
lishes in  the  United  Einffdom^  (paragraphs  52,  53).  The  Commis- 
sioners recommend  that  where  a  work  has  been  first  published  in  any 
of  Her  Majesty's  possessions,  the  proprietor  should  be  entitled  to  the 
sune  copyright  as  he  would  have  been  entitled  to  if  the  work  had  been 
first  published  in  the  United  Kingdom  (paragraph  58). 
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Fait  T. 


An  Order  in  Council  under  this  Act,  is,  from  a  date  to  be 

cnAPTBB  XIII.  mentioned  for  the  purpose  in  the  Order,  to  take  effect  as  if 

its  provisions  had  been  contained  in  the  Act ;  but  it  shall  be 

lawful  for  Her  Majesty  in  Council  to  revoke  any  Order  in 

Council  made  under  the  Act.(a) 


CHAPTER    XIV. 


Wholly 
BtRtutory. 


Reciprocal 
protection  to  be 
secured. 


General  power 
to  grant 
copyright  to 
foreigners. 


in  what  works. 


Duration. 
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Copyright  of  an  international  character  is  altogether  depen- 
dent on  statutory  enactments  of  the  present  reign.  Three 
Acts  have  been  passed,  of  which  the  first  (i  &  2  Vict, 
c.  59),  relating  to  books  only,  was  repealed  by  the  second 
(7  &  8  Vict.  c.  12),  the  latter  being  amended  and  partly 
repealed  by  15  Vict.  c.  12. 

In  order  to  secure  the  rights  of  home  authors,  it  is  enacted 
by  the  same  statute  which  empowers  Her  Majesty  by  Order 
in  Council  to  grant  copyright  to  foreigners,  "  that  no  such 
Order  in  Council  shall  have  any  effect  unless  it  shall  be 
therein  stated,  as  the  ground  for  issuing  the  same,  that  due 
protection  has  been  secured  by  the  foreign  Power  so  named 
in  such  Order  in  Council  for  the  benefit  of  parties  interested 
in  works  first  published  in  the  dominions  of  Her  Majesty 
similar  to  those  comprised  in  such  order."(6) 

Sect.  2  of  7  &  8  Vict.  c.  12,  gives  a  general  power  to  Her 
Majesty  to  grant  copyright  to  foreigners  by  such  Order  in 
Council  as  has  been  named.  It  enacts  "that  it  shall  be 
lawful  for  Her  Majesty,  by  any  Order  of  Her  Majesty  in 
Council,  to  direct  that,  as  respects  all  or  any  particular  class 
or  classes  of  the  following  works,  namely,  books,  prints, 
articles  of  sculpture,  and  other  works  of  art,  to  be  defined  in 
such  order,  which  shall  after  a  future  time,  to  be  specified  in 
such  order,  be  first  published  in  any  foreign  country  to  be 
named  in  such  order,  the  authors,  inventors,  designers, 
engravers,  and  makers  thereof  respectively,  their  respective 
executors,  administrators,  and  assigns,  shall  have  the  privi- 
lege of  copyright  therein  during  such  period  or  respective 
periods  as  shall  be  defined  in  such  order,  not  exceeding, 
however,  as  to  any  of  the  above-mentioned  works,  the  term 
of  copyright  which  authors,  inventors,  designers,  engravers, 
and  makers  of  the  like  works  respectively  first  published  in 


(a)  Sect.  104. 


(h)  7  &S  Vict.  c.  12,  B.  14. 
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the  United  Kingdom  may  be  then  entitled  to  under  the  here-       ^^"  ^- 
inbefore  recited  Acts  respectively,  or  under  any  Acts  which  chawm  xiv. 
may  hereafter  be  passed  in  that  behalf." 

The  Orders  in  Council  are  to  be  published  in  the  London  ordewtobe 
Gazette,  and  to   take  effect  from  the  date  of  such  publica- §Iwi««  and  laid 
tion.(a)     They  are,  further,  to  be  laid  before  both  Houses  of  ^\^Jf  ^"*^*" 
Parliament  within  six  weeks  after  issuing  them  if  Parliament 
is  then  sitting,  and  if  it  is  not  sitting,  then  within  six  weeks 
after  the  commencement  of  the  next  session.(6) 

Different  periods  of  duration  for  foreign  copyright,  and  Termofw^oy. 
different  times  for  registration,  and  for  delivery  of  books  and  jbJregutraSm 
other  articles  at  Stationers'  Hall,  may  be  specified  by  the  "^^  "'^• 
Order    in    Council  for   different  countries  and   classes   of 
works,  (c) 

No  right  of  property  is  recognised  in  any  of  the  above- Nortehtto 
mentioned  works  except  what  this  Act  confers.     Sect.  19  dStij^of Ke' 
enacts  "  that  neither  the  author  of  any  book,  nor  the  author  ^°*- 
or  composer  of  any  dramatic  pieoe  or  musical  composition, 
nor  the  inventor,  designer,  or  engraver  of  any  print,  nor  the 
maker  of  any  article  of  sculpture,  or  of  such  other  work  of 
art  as  aforesaid,  which  shall  after  the  passing  of  this  Act  be 
first  published  out  of  her  Majesty's  dominions,  shall  have  auy 
copyright  therein  respectively,  or  any  exclusive  right  to  the 
public  representation  or  performance  thereof,  otherwise  than 
such  (if  any)  as  he  may  become  entitled  to  under  this  Act." 

This  enactment  applies  equally  to  British  and  to  foreign  BrituhautiioM 
authors  who  first  publish  their  books  or  publicly  represent  Jblwffi!****'**"' 
their  dramatic  compositions  abroad.  And  though  no  conven- 
tion has  been  made  with  the  foreign  country  in  which  a  dra- 
matic piece  has  been  performed,  and  so  a  compliance  with 
the  requisites  of  7  &  8  Vict.  c.  12,  is  impossible,  the  author, 
though  a  British  subject,  is  not  entitled  in  this  country  to 
any  copyright  in  his  drama  if  it  has  been  first  represented 
abroad. 

In  B(yucicavit  v.  Delafiddy{d)  where  the  plaintiff  sought  to 
restrain  the  unauthorised  representation  of  a  dramatic  piece — 
''The  Colleen  Bawn" — composed  by  him,  and  first  per- 
formed in  New  York,  but  duly  registered  at  Stationers' 
Hall  on  the  day  of  its  first  representation  in  England,  it 
was  contended,  in  support  of  his  alleged  exclusive  right 
of  representation,  that  the  former  Copyright  Acts  were 
intended  to  confer  a  right  upon  British  subjects  at  all 
events,  and  that  the  International  Copyright  Act  of  7  &  8 

(tt)  Sect.  15.  {h)  Sect.  16.  (c)  Sect.  13. 

(^  9  Jur.  N.  S.  1282 ;  Z3  L.  J.  38,  Oh, ;  12  W.  R.  loi. 
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Pami.  Vict.  c.  12,  being  intended  to  extend  to  foreigners,  under 
Chiptbbxiv.  certain  circumstances  mentioned  in  it,  the  advantages  which 
British  authors  had  in  this  country  with  regard  to  literary' 
works  and  dramatic  performances,  could  not  be  construed 
to  take  away  the  privilege  already  conferred  upon  British 
subjects ;  and  that  Jeffreys  v.  Boosey  {ante,  pp.  14  seq),  not 
having  been  determined  when  the  7  &  8  Vict.  c.  12  passed^ 
could  not  be  presumed  to  have  been  in  the  purview  of  the 
I^egislature.  The  Vice-Chancellor  (Wood)  was  of  a  different 
opinion.  After  pointing  out  that  a  foreigner  residing  here,, 
and  first  publishing  his  work  here,  is  entitled,  just  as  much 
as  any  British  subject,  to  the  benefit  of  the  copyright 
which  applies  to  dramatic  performances,  but  not  if  he  first 
publish  his  work  abroad,  his  Honour  proceeded :  "  Now, 
that  being  so,  how  would  the  law  stand  when  the  Act 
7  &  8  Vict.  c.  1 2  was  passed  ?  If  Mr.  Boucicault  had  been 
an  American,  arid  had  first  represented  his  piece  in  this 
country,  he  would  have  been  entitled  to  the  benefit  of  the 
provisions  of  the  Dramatic  Copyright  Act.  Then  an  Act  is 
passed  extending  to  any  nation  with  which  the  Queen  may, 
through  her  Privy  Council,  enter  into  arrangements  for  that 
purpose  pursuant  to  the  Act,  the  privileges  which  are  accorded 
to  all  people  who  first  publish  their  works  in  this  country. 
If  the  plantiflf  had  this  sort  of  double  right,  it  was  just  that 
which  the  7  &  8  Vict.  c.  12,  s.  19,  was  intended  to  extinguish. 
That  Act  says  that  no  one  shall  have  this  double  right.  It 
says,  in  other  words,  that  this  Act  having  been  passed,  if 
any  person,  British  subject  or  not,  chooses  to  deprive  this 
country  of  the  advantage  of  the  first  representation  of  his 
work,  then  he  may  get  the  benefit  of  copyright  if  he  can 
under  the  arrangement  which  may  have  been  come  to  pur- 
suant to  7  &  8  Vict.  c.  12,  between  this  country  and  the 
country  which  he  so  favours  with  his  representation ;  but  if 
he  chooses  to  publish  his  performance  in  a  country  which 
has  not  entered  into  any  treaty  or  made  any  such  arrange- 
ment with  regard  to  copyright^  then  this  country  has 
nothing  more  to  say  to  him ;  he  must  be  taken  to  have 
elected  under  which  of  the  two  statutes  with  regard  to 
copyright  he  wishes  to  come,  by  performing  his  work  in 
one  country  instead  of  the  other,  and  he  is  thereby  excluded 
from  all  advantage  of  publishing  in  the  other.  I  cannot 
see  anything  to  justify  me  in  restricting  the  provision  or  to 
enable  me  to  say  that  it  applies  to  foreigners  and  does  not 
apply  to  British  subjects.  The  object  of  the  Legislature 
seems  to  have  been  in  these  cases  to  secure  in  this  country 
the  benefit  of  the  first  publication,  and  if  it  extended  to  any 
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other  country  the  same  benefit,  it  was  only  to  be  on  certain       pabt  r. 
conditions,  namely,  that  reciprocity  should  be  afforded  and  chihmxiv. 
that  the  representation  should  take  place  for  the  first  time  in         — 
England.     I  am  bound  therefore  to  hold  that  Mr.  Boucicault's 
right  fails." 

The  same  point  was  again  raised  and  similarly  decided  by 
the  Court  of  Appeal  in  Boucicaidt  v.  ChcUterton.{a) 

Sect.  6  renders  the  observance  of  certain  requisites  as  to  ParticaiarB  to 
registry  and  deposit  of  copies  necessary  to  entitle  foreign  MtoUglrtry 
authors,  engravers,  &c.,  to  the  copyright  in  their  works.     It  Jf  eoiS^?'^ 
enacts   "that  no  author   of  any   book,   dramatic  piece  or 
musical   composition,   or  his    executors,  administrators,   or 
assigns,  and  no  inventor,  designer,  or  engraver  of  any  print, 
or  maker  of  any  article  of  sculpture,  or  other  work  of  art, 
his  executors,  administrators,  or  assigns,  shall  be  entitled  to 
the  benefit  of  this  Act,  or  of  any  Order  in  Council  to  be 
issued  in  pursuance  thereof,  unless,  within  a  time  or  times 
to  be  in   that   behalf  prescribed    in  each    such    Order    in 
Council,   such   book,   dramatic  piece,  musical  composition, 
print,  article  of  sculpture,  or  other  work  of  art,  shall  have 
been  so  registered,  and  such  copy  thereof  shall  have  been  so 
roistered  as  hereinafter  is  mentioned." 

Of  books,  dramatic  and  musical  compositions  (in  the  event  Beristntion  of 
of  the  same  having  been  printed),  it  is  necessary  to  register  SSdmiwioS*"^ 
at  Stationers'  Hall  "  (i)  the  title  to  the  copy  thereof,  (2)  the  «>"^po^«<»m. 
name  and  place  of  abode  of  the  author  or  composer  thereof, 
(3)  the  name  and  place  of  abode  of  the  proprietor  of  the  copy- 
right thereof,  (4)  the  time  and  place  of  the  first  publication, 
representation,  or  performance  thereof,  as  the  case  may  be,  in 
the  foreign  country  named  in  the  Order  in  Council  under 
which  the  benefits  of  this  Act  shall  be  claimed," 

An  arrangement  for  the  pianoforte  of  the  score  of  an  opera  Regriftration  or 
is  an  independent  work,  and  must  be  registered  in  the  name  man^^ent 
of  the  arranger  as  composer,  and  not  in  that  of  the  composer  2!^9**^'***° 
of  the  original  opera,  although,  if  published  during  the  exist- 
ence of  copyright  in  the  original  opera,  it  would  Jiave  been 
an  infringement  of  the  copyright  therein. (6) 

Therefore,  in  a  clear  case  of  infringement  by  the  defendant 
of  the  plaintiffs  property,  in  a  pianoforte  arrangement  of  the 
score  of  Nicolai's  opera,  "  Die  Lustigen  Weiber  von  Windsor," 
made  by  F.  F.  Brissler  of  Berlin,  for  the  representatives  of 

(a)  L.  B.  5,  0.  D.  267. 

(6)  Wood  V.  Boosey  (7  B.  <&  S.  869 ;  L.  Eep.  2  Q.  B.  340 ;  15  L.  T. 
N.  S.  530;  afi&rmed  by  the  Exchequer  Chamber,  9  B.  &  8. 175 ;  L.  Bep. 
3  Q.  B.  223 ;  37  L.  J.  84,  Q.  B. ;  18  L.  T.  N.  S.  105). 
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Part  I. 
Chaptsb  XI Y. 


Uodeofregu- 
tration  where 
book  is  pab- 
lished  nnony- 
moualy. 


Begiflfcration  of 
dramatio  and 
madcal  com- 
positions  in 
manoacript. 


Kicolai,  and  by  them  assigned  to  the  plaintiff,  the  plaintiff 
was  held  not  entitled  to  maintain  an  action  against  the 
defendant,  because  Nicolai,  and  not  Brissler,  was  registered 
as  the  "author  or  composer"  of  the  pianoforte  arrangement. 
Though  the  melodies  and  the  harmonies  all  came  from  the 
original  composer,  and  nothing  was,  in  one  sense,  invented  by 
the  arranger  of  the  pianoforte  score ;  still,  as  the  arrangement 
of  such  a  score  requires  skill  and  judgment,  it  was  held  to  be 
a  distinct  and  independent  work,  of  which  the  arranger,  and 
not  the  original  composer  of  the  opera,  should  have  been 
registered  as  the  "  author  or  composer."(a) 

Where,  however,  the  infringement  complained  of  is  of  the 
sole  right  of  dramatic  or  musical  representation  of  a  work, 
still,  as  a  whole,  remaining  in  manuscript,  it  is  sufficient  to 
register  the  title  of  the  work,  the  name  and  place  of  abode  of 
the  author  or  composer,  the  name  and  place  of  abode  of  the 
proprietor  of  the  right  of  performing  or  representing,  and  the 
time  and  place  of  the  first  representation  or  performance  in 
the  foreign  country.  (6) 

If  the  opera,  as  a  whole,  remains  in  manuscript,  and  the 
above  requisites  are  complied  with,  its  unauthorised  per- 
formance may  be  restrained,  notwithstanding  the  publication 
and  non-registration  or  wrong  registration  of  a  pianoforte 
arrangement  of  the  opera  by  a  person  other  than  the  com- 
poser. Nor  will  the  right  to  restrain  an  unauthorised  per- 
formance be  taken  away  by  the  publication  and  non-registra- 
tion of  certain  instrumental  parts  of  the  opera,  not  constituting 
the  whole  of  it.(c) 

If  a  book  is  published  anonymously  it  is  provided  by  sect.  7 
that  "  it  shall  be  sufficient  to  insert  in  the  entry  thereof  in 
such  register  book  the  name  and  place  of  abode  of  the  first 
publisher  thereof,  instead  of  the  name  and  place  of  abode  of 
the  author  thereof,  together  with  a  declaration  that  such 
entry  is  made  either  on  behalf  of  the  author,  or  on  behalf  of 
such  first  publisher,  as  the  case  may  require." 

Of  dramatic  and  musical  compositions  in  manuscript  it  is 
necessary  to  register  at  Stationers'  Hall  "  (i)  the  title  to  the 
same,  (2)  the  name  and  place  of  abode  of  the  author  or  com- 
poser thereof,  (3)  the  name  and  place  of  abode  of  the  pro- 
prietor of  the  right  of  representing  or  performing  the  same,  and 
(4)  the  time  and  place  of  the  first  representation  or  perform- 
ance thereof  in  the  country  named  in  the  Order  in  Goundl 
under  which  the  benefit  of  the  Act  shall  be  claimed."  (rf) 


(a)  Wood  V.  Boosey,  uhi  supra, 
(6)  Boosey  v.  Fadrlie  (L.  B.  7,  C.  D.  301). 

(d)  Sect.  6. 


(c)  Ihid. 
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Of  prints,  it  is  necessary  to  register  at  Stationers'  Hall       ^^i- 
"(i)  the  title  thereof,  (2)  the  name  and  place  of  'abode  of  the  ck^pt»rxiv. 
inventor,  designer,  or  engraver  thereof,  (3)  the  name  of  the  Begiitration  of 
proprietor  of  the  copyright  therein,  and  (4)  the  time  and  place  ^^^' 
of  the  first  publication  thereof  in  the  foreign  country  named 
in  the  Order  in  Council  under  which  the  benefits  of  the  Act 
shall  be  claimed."(a) 

Of  articles  of  sculpture,  and  other  such  works  of  art,  it  is  2SSf*"^J°°  ®^ 
necessary  to  register  at  Stationers'  Hall  "(i)  a  descriptive  title  scaiptalreand 
thereof,  (2)  the  name  and  place  of  abode  of  the  maker  thereof,  ^"  "''''^  ^^ 

(3)  the  name  of  the  proprietor  of  the  copyright  therein,  and 

(4)  the  time  and  place  of  its  first  publication  in  the  foreign 
country  named  in  the  Order  in  Council,  under  which  the 
benefit  of  this  Act  shall  be  claimed."(6) 

As  to  deposit,  the  enactment  is  that  "  One  printed  copy  of  J^^,®'~p*** 
the  whole  of  such  book  and  of  such  dramatic  piece  or  musical  dmmas/and 
composition,  in  the  event  of  the  same  having  been  printed,  ^2^i^**" 
and  of  every  volume  thereof,  upon  the  best  paper  upon  which 
the  lai^est  number  or  impression  of  the  book,  dramatic  piece, 
or  musical  composition  shall  have  been  printed  for  sale,  to- 
gether with  all  max)S  and  prints  relating  thereto,  shall  be 
delivered  to  the  ofl&cer  of  the  Company  of  Stationers,  at  the 
Hall  of  the  said  Company."(c) 

It  is  not  stated  vrithin  what  time  the  deposit  should  be 
made. 

As  to  editions  after  the  first,  sect.  12  provides,  "  that  it  Depodtincase 
shall  not  be  requisite  to  deliver  to  the  said  oflBcer  of  the  said  Siu^o?"'^ 
Stationers'  Company  any  printed  copy  of  the  second  or  of  *^*"" 
any  subsequent  edition  of  any  book  or  books  so  delivered 
as  aforesaid,   unless  the  same  shall  contain  additions  or 
alterations.'* 

As  to  deposit  of  prints,  the  enactment  is  that  "  a  copy  upon  Deposit  of 
the  best  paper  upon  which  the  largest  number  or  impressions  ^"°*'" 
of  the  print  shall  have  been  printed  for  sale  shall  be  delivered 
to  the  officer  of  the  Company  of  Stationers,  at  the  Hall  of  the 
said  Company ."(rf)     It  is  not  stated  within  what  time  the 
deposit  should  be  made. 

The  officer  of  the  Stationers'  Company  to  whom  the 
delivery  of  a  copy  is  made,  is  to  give  a  receipt  in  writing  for 
the  same,  and  such  delivery  is  to  be  to  all  intents  and  pur- 
poses a  sufficient  delivery  under  the  provisions  of  this  Act.(e) 

Sect.  1 1  enacts  "  that  the  officer  of  the  Stationers'  Com-  g^*jf„,c^m 
pany  shall,  within  one  calendar  month  after  receiving  such 

(a)  Sect.  6.  (6)  Ibid. 

(c)  Ibid.  (d)  Ibid,  (e)  Ibid. 
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pam^i.       book,  volume,  or  print  as  aforesaid,  deposit  the  same  in  the 
CHAim  XIV.  library  of  the  British  Museum." 

Astobooki,  Whatever  provisions  are  in  force  at  any  time  with  respect 

KenerlS'to  apply  to  Copyright  in  books  published  here  are  to  apply  equally 

herl'^^^^*^       to  the  copyright  secured  by  this  Act  to  foreign  authors  or 

their  assigns,  unless  specially  excepted  by  the   Order  in 

Council.     But  delivery  of  copies  to  the  British  Museum  or 

other  libraries  is  not  necessary. 

Sect.  3  enacts  "  that  in  case  auy  such  order  shall  apply 
to  books,  all  and  singular  the  enactments  of  the  said  Copy- 
right Amendment  Act  [5  &  6  Vict.  c.  45],  and  of  any  other 
Act  for  the  time  being  in  force  with  relation  to  the  copyright 
in  books  first  published  in  this  country,  shall,  from  and  after 
the  time  so  to  be  specified  in  that  behalf  in  such  order,  and 
subject  to  such  limitation  as  to  the  duration  of  the  copyright 
as  shall  be  therein  contained,  apply  to  and  be  in  force. in 
respect  of  the  books  to  which  such  order  shall  extend,  and 
which  shall  have  been  registered  as  hereinafter  is  provided, 
in  such  and  the  same  manner  as  if  such  books  were  first 
published  in  the  United  Kingdom,  save  and  except  such 
of  the  said  enactments,  or  such  parts  thereof,  as  shall  be 
excepted  in  such  order,  and  save  and  except  such  of  the  said 
enactments  as  relate  to  the  delivery  of  copies  of  books  at 
the  British  Museum,  and  to  or  for  the  use  of  the  other 
libraries  mentioned  in  the  said  Copyright  Amendment  Act." 
Tnnsiationi.  gg^j^  1 8  added  a  proviso  as  to  translations  which  has  since 

been  altered.  .  The  proviso  enacted  that  nothing  in  the  Act 
contained  should  be  construed  to  prevent  "  the  printing,  pub- 
lication, or  sale  of  any  translation  of  any  book  the  author 
whereof  and  his  assigns  might  be  entitled  to  the  benefit  of 
the  Act."  But  this  has  been  repealed  by  sect,  i  of  15  Vict, 
c.  12,  so  far  as  it  is  inconsistent  with  the  provisions  of  that 
Act.  And  sect.  2  of  15  Vict.  c.  12  empowers  her  Majesty 
by  Order  in  Council  to  confer  on  foreign  authors  and  their 
assignees  the  right  to  prevent  the  publication  in  the  British 
Dominions  of  unauthorised  translations  of  works  published 
abroad,  for  a  period  not  exceeding  five  years  from  the  first 
publication  of  an  authorised  translation. 

The  words  of  sect.  2  are  as  follow :  "  Her  Majesty  may, 
by  Order  in  Council,  direct  that  the  authors  of  books  which 
are,  after  a  future  time,  to  be  specified  in  such  order,  published 
in  any  foreign  country,  to  be  named  in  such  order,  their 
executors,  administrators,  and  assigns,  shall,  subject  to  the 
provisions  hereinafter  contained  or  referred  to,  be  empowered 
to  prevent  the  publication  in  the  British  Dominions  of  any 
translations  of  such  books  not  authorised  by  them,  for  such 
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time  as  may  be  specified  in  such  order,  not  extending  beyond  p^i- 
the  expiration  of  five  years  from  the  time  at  which  the  caAw^xiv. 
authorised  translations  of  such  books  hereinafter  mentioned 
are  respectively  first  published,  and,  in  the  case  of  books 
published  in  parts,  not  extending  as  to  each  part  beyond  the 
iixpiration  of  five  years  from  the  time  at  which  the  authorised 
translation  of  such  part  is  first  published." 

The  right  is  to  be  protected  by  all  the  laws  in  force  with 
reference  to  copyright  in  books  published  here.  Sect.  3 
enacts  that,  "  subject  to  any  provisions  or  qualifications  con- 
tained in  such  order,  and  to  the  provisions  herein  contained 
or  referred  to,  the  laws  and  enactments  for  the  time  being  in 
force  for  the  purpose  of  preventing  the  infringement  of  copy- 
right in  books  published  in  the  British  dominions  shall  be 
applied  for  the  purpose  of  preventing  the  publication^  of 
translations  of  the  books  to  which  such  order  extends  which 
are  not  sanctioned  by  the  authors  of  such  books,  except  only 
such  parts  of  the  said  enactments  as  relate  to  the  delivery 
of  copies  of  books  for  the  use  of  the  British  Museum,  and 
for  the  use  of  the  other  libraries  therein  referred  to." 

An  exception  is  made  by  sect.  7  in  the  case  of  articles  of  ExcepUons  in 
a  political  nature  published  in  foreign  newspapers  or  periodi-  {r»iSattoni  of 
cals,  which  may  be  reproduced  or  translated  here  if  the  jUJJJgjP«»^ 
source  from  which  they  are  taken  is  acknowledged.    And 
articles  on  any  other  subject  similarly  published  may  be 
similarly  reproduced  or  translated  with  an  acknowledgment 
of  the  source  whence  derived,  unless  the  author  has  reserved 
the  copyright  and  stated  so  in  a  conspicuous  part  of  the 
periodical  in  which  it  was  first  published.     If  the  author  has 
so  reserved  the  copyright,  he  is  to  enjoy  the  protection 
secured  to  the  copyright  in  books,  without  observing  the 
formalities  required  by  the  8th  section  of  the  Act(a)  in  the 
case  of  books  and  dramatic  pieces. 

The  words  of  the  enactment  are,  "  Notwithstanding  any- 
thing in  the  said  International  Copyright  Act  [7  Vict.  c.  1 2]  or 
in  this  Act  contained,  any  article  of  political  discussion  which 
has  been  published  in  any  newspaper  or  periodical  in  a  foreign 
country  may,  if  the  source  from  which  the  same  is  taken  be 
acknowledged,  be  republished  or  translated  in  any  newspaper 
or  periodioil  in  this  country ;  and  any  article  relating  to  any 
other  subject  which  has  been  so  published  as  aforesaid  may, 
if  the  source  from  which  the  same  is  taken  be  acknowledged, 
be  republished  or  translated  in  like  manner,  unless  the  author 
has  signified  his  intention  of  preserving  the  copyright  therein, 

(a)  See  post,  p.  155. 
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Paet^i.  aDd  the  right  of  translating  the  same,  in  some  conspicuous 
CHAPramxiv.  part  of  the  newspaper  or  periodical  in  which  the  same  was 
first  published,  in  which  case  the  same  shall,  without  the 
formalities  required  by  the  next  following  section,  receive  the 
same  protection  as  is  by  virtue  of  the  International  Copy- 
right Act  or  this  Act  extended  to  books." 

According  to  the  interpretation  of  this  section  by  Lord 
Hatherley  (when  Sir  W.  Page  Wood,  V.C.),(a)  the  necessity 
of  observing  all  formalities  is  not  dispensed  with  in  the  case 
of  the  proprietors  of  newspaper  articles,  but  only  those 
formalities  enumerated  in  sect.  8  of  15  &  i6  Vict.  c.  12. 
The  proprietor  is  to  have  the  same  protection  as  is  given  by 
the  International  Copyright  Act  of  7  &;  8  Vict.  c.  12,  but 
subject  to  all  the  provisions  of  that  Act,  one  of  which  (the 
3rd  section)  declares  that  under  an  Order  in  Council  a  foreign 
author  is  to  be  subject  to  all  the  provisions  of  the  General 
Copyright  Acts,  unless  it  shall  be  otherwise  specified  in  the 
order. 
International  Foreign  prints,  articles  of  sculpture,  and  other  works  of 

?!?FntefJlrti3€8  of  ^^^  ^^®  ^^  ^^^^  ^^®  protection  of  all  Acts  relating  to  those 
•ouiptore,  Ac.  first  published  in  this  country,  unless  the  Order  in  Council 
otherwise  directs.  Sect.  4  of  7  Vict.  c.  12,  provides,  "that 
in  case  any  such  order  shall  apply  to  prints,  articles  of 
sculpture,  or  to  any  such  other  works  of  art  as  aforesaid,  all 
and  singular  the  enactments  of  the  said  Engraving  Copy- 
right Acts  and  the  said  Sculpture  Copyright  Acts,(6)  or  of 
any  other  Act  for  the  time  being  in  force  with  relation  to  the 
copyright  in  prints  or  articles  of  sculpture  first  published  in 
this  country,  and  of  any  Act  for  the  time  being  in  force  with 
relation  to  the  copyright  in  any  similar  works  of  art  first 
published  in  this  country,  shall,  from  and  after  the  time  so  to 
be  specified  in  that  behalf  in  such  order,  and  subject  to  such 
limitation  as  to  the  duration  of  the  copyright  as  shall  be 
therein  contained  respectively,  apply  to  and  be  in  force  in 
respect  of  the  prints,  articles  of  sculpture,  and  other  works- 
of  art  to  which  such  order  shall  extend,  and  which  shall  have 
been  registered  as  hereinafter  is  provided,  in  such  and  the 
same  manner  as  if  such  articles  and  other  works  of  art  were 
first  published  in  the  United  Kingdom,  save  and  except  such 
of  the  said  enactments  or  such  parts  thereof  as  shall  be 
excepted  in  such  order." 

It  has  been  held,  on  the  construction  of  this  section,  that 
the  proprietor  of  a  foreign  print  cannot  claim  copyright  in 


(a)  CasseU  v.  Stiff  (2  K.  &  J.  285). 
(6)  Vide  ante,  the  chapter  on  **  Sculpture,  Models,  and  Busts. 
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it  under  the  International  Copyright  Act,  unless  the  date  of      ^^"  ^- 
publication  and  the  name  of  the  proprietor  are  engraved  on  Chap™  xiv. 
the  plate  and  printed  on  the  prints  in  accordance  with  the 
provisions  of  8  Geo.  2,  c.  I3.(a) 

The  sole  right  of  representing  here  dramatic  and  musical  Right  of  repre- 
pieces  first  publicly  performed  abroad  may  also  be  conferred  JShnSsiiMa**^*^ 
by  Order  in  Council  for  any  period  not  exceeding  (it  may  be  p^***"* 
less  than)  the  time  during  which  composers  of  pieces  first 
performed  at  home  enjoy  a  similar  right,  and  subject  to  all  the 
same  statutory  provisions  that  are  or  may  be  in  force  with 
respect  to  pieces  first  performed  here. 

By  sect.  S  of  7  Vict.  c.  12,  it  is  enacted  "  that  it  shall  be 
lawful  for  Her  Majesty,  by  any  Order  of  Her  Majesty  in 
Council,  to  direct  that  the  authors  of  dramatic  pieces  and 
musical  compositions  which  shall  after  a  future  time,  to  be 
specified  in  such  order,  be  first  publicly  represented  or  per- 
formed in  any  foreign  country  to  be  named  in  such  order, 
shall  have  the  sole  liberty  of  representing  or  performing  in 
any  part  of  the  British  dominions  such  dramatic  pieces  or 
musical  compositions  during  such  period  as  shall  be  defined 
in  such  order,  not  exceeding  the  period  during  which  authors 
of  dramatic  pieces  and  musical  compositions  first  publicly 
represented  or  performed  in  the  United  Kingdom  may  for 
the  time  be  entitled  by  law  to  the  sole  liberty  of  represent- 
ing and  performing  the  same ;  and  from  and  after  the  time 
so  specified  in  any  such  last-mentioned  order  the  enactments 
of  the  said  Dramatic  Literary  Property  Act  and  of  the  said 
Copyright  Amendment  Act,  and  of  any  other  Act  for  the 
time  being  in  force  with  relation  to  the  liberty  of  publicly 
representing  and  performing  dramatic  pieces  or  musical 
compositions,  shall,  subject  to  such  limitation  as  to  the  dura- 
tion of  the  right  conferred  by  any  such  Order  as  shall  be 
therein  contained,  apply  to  and  be  in  force  in  respect  of  the 
dramatic  pieces  and  musical  compositions  to  which  such 
order  shall  extend,  and  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if 
such  dramatic  pieces  and  musical  compositions  had  been 
first  publicly  represented  and  performed  in  the  British  domi- 
nions, save  and  except  such  of  the  said  enactments  or  such 
parts  thereof  as  shall  be  excepted  in  such  order." 

The  Act  of  15  Vict.  c.  12,  enables  Her  Majesty,  by  Order  unamhorbcd 
in  Council,  to  confer  a  further  right  on  the  authors  of  dra-  dnmatic°pfc?L. 
matic  pieces  first  represented  in  a  foreign  country — namely, 
the  right  to  prevent  the  representation  of  any  unauthorised 

(a)  Avanzo  v.  Mudie  (10  Excb.  203). 
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paot  1.       translation  of  such  dramatic  pieces  for  a  period  not  exceed- 
chaptkb  XIV.  ing  five  years,  from  the  first  publication  or  representation  of 
an  authorised  translation. 

Sect.  4  of  that  Act  provides  that  "  Her  Majesty  may,  by 
Order  in  Council,  direct  that  authors  of  dramatic  pieces 
which  are,  after  a  future  time,  to  be  specified  in  such  order, 
first  publicly  represented  in  any  foreign  country,  to  be 
named  in  such  order,  their  executors,  administrators,  and 
assigns,  shall,  subject  to  the  provisions  hereinafter  men- 
tioned or  referred  to,  be  empowered  to  prevent  the  repre- 
sentation in  the  British  dominions  of  any  translation  of  such 
dramatic  pieces  not  authorised  by  them,  for  such  time  as 
may  be  specified  in  such  order,  not  extending  beyond  the 
expiration  of  five  years  from  the  time  at  which  the  autho- 
rised translations  of  such  dramatic  pieces  hereinafter  men- 
tioned are  first  published  or  publicly  represented." 

This  right  is  to  be  protected  by  all  the  enactments  ap- 
plying to  dramatic  pieces  first  represented  here.  According 
to  sect.  5  of  the  Act  last  referred  to,  "  subject  to  any  provi- 
sions or  qualifications  contained  in  such  last-mentioned 
order,  and  to  the  provisions  hereinafter  contained  or 
referred  to,  the  laws  and  enactments  for  the  time  being 
in  force  for  ensuring  to  the  author  of  any  dramatic  piece 
first  publicly  represented  in  the  British  dominions  the  sole 
liberty  of  representing  the  same  shall  be  applied  for  the 
purpose  of  preventing  the  representation  of  any  translations 
of  the  dramatic  pieces  to  which  such  last-mentioned  order 
extends,  which  are  not  sanctioned  by  the  authors  thereof." 
Adaptations.  Ac..  Scct.  6  providcd  that  **  uothiug  herein  contained  shall  be 
to  English  stage,  g^  construcd  as  to  prevent  fair  imitations  or  adaptations  to 
the  English  stage  of  any  dramatic  piece  or  musical  compo- 
sition published  in  any  foreign  country." 

This  limitation  of  the  rights  of  foreign  authors  may  now 
be  done  away  with  by  Order  in  Council.  38  Vict.  c.  12, 
after  reciting  sects.  4,  5,  &  6  of  15  Vict.  c.  12,  enacts  that 
"  in  any  case  in  which,  by  virtue  of  the  enactments  herein- 
before recited,  any  Order  in  Council  has  been  or  may  here- 
after be  made  for  the  purpose  of  extending  protection  to  tlie 
translations  of  dramatic  •pieces  first  publicly  represented  in 
any  foreign  country,  it  shall  be  lawful  for  Her  Majesty,  by 
Order  in  CounciJ,  to  direct  that  the  6th  section  of  the  said 
Act  shall  not  apply  to  the  dramatic  pieces  to  which  pro- 
tection is  so  extended ;  and  thereupon  the  said  recited  Act 
shall  take  effect  with  respect  to  such  dramatic  pieces  and  to 
the  translations  thereof  as  if  the  said  6th  section  of  the  said 
Act  were  hereby  repealed." 


■1 
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Certain  requisites  must  be  observed  to  entitle  the  author  ^^'-  ' 
of  foreign  books  or  dramatic  pieces  to  prevent  their  trans-  cha>ct»  xiy. 
lation.  They  are  enumerated  in  the  8th  section.  It  enacts  Requintes  to  be 
that "  no  author,  or  his  executors,  administrators,  or  assigns,  JS  orfer^to^**^ 
shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any  Order  gj^*  ^™""" 
in  Coimcil  issued  in  pursuance  thereof,  in  respect  of  the 
translation  of  any  book  or  dramatic  piece,  if  the  following 
requisitions  are  not  complied  with ;  (that  is  to  say) :  i.  The 
original  work  from  which  the  translation  is  to  be  made  must 
be  r^stered,  and  a  copy  thereof  deposited  in  the  United 
Kingdom  in  the  manner  required  for  original  works  by  the 
said  International  Copyright  Act,(a)  within  three  calendar 
months  of  its  first  publication  in  the  foreign  country : 
2.  The  author  must  notify  on  the  title-page  of  the  original 
work,  or  if  it  is  published  in  parts,  on  the  title-page  of  the 
first  part,  or  if  there  is  no  title-page,  on  some  conspicuous 
part  of  the  work,  tliat  it  is  his  intention  to  reserve  the  right 
of  translating  it:  3.  The  translation  sanctioned  by  the 
author,  or  a  part  thereof,  must  be  published  either  in  the 
country  mentioned  in  the  Order  in  Council  by  virtue  of 
which  it  is  to  be  protected  or  in  the  British  dominions, 
not  later  than  one  year  after  the  registration  and  deposit 
in  the  United  Kingdom  of  the  original  work,  and  the 
whole  of  such  translation  must  be  published  within  three 
years  of  such  registration  and  deposit:  4.  Such  translation 
must  be  registered  and  a  copy  thereof  deposited  in  the 
United  Kingdom  within  a  time  to  be  mentioned  in  that 
behalf  in  the  order  by  which  it  is  protected,  and  in  the 
manner  provided  by  the  said  International  Copyright  Act 
for  the  registration  and  deposit  of  original  works:  5.  In 
the  case  of  books  published  in  parts,  each  part  of  the 
original  work  must  be  registered  and  deposited  in  this 
countiy  in  the  manner  required  by  the  said  International 
Copyright  Act  within  three  months  after  the  first  publication 
thereof  in  the  foreign  country:  6.  In  the  case  of  dramatic 
pieces  the  translation  sanctioned  by  the  author  must  be  pub- 
lished within  three  calendar  months  of  the  registration  of  the 
original  work." 

The  above  requisitions  are  to  apply  to  articles  originally 
published  in  newspapers  or  periodicals  if  the  same  be  after- 
wards published  in  a  separate  fonn,  but  not  to  such  articles 
as  originally  published.  (5) 

This  enactment  contemplates  and  requires  that  the  whole  J^^J^Jj^jf" 
of  the  foreign  work  shall  be  translated  ;  and  it  would  not  be  whole  work. 

(a)  Vide  ante,  pp.  147-149.  (b)  Hid. 
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paw^i.       r^  compliance  with  it  for  the  author  or  his  assignee  to  translate 
CHAPm  XIV.  a  portion  only  of  it,  and  claim  protection  for  that  as  the 
authorized  translation.(a) 

What  the  Act  requires  is  that  a  translation  should  be 
made  accessible  to  the  English  people  in  order  that  they  may 
have  the  opportunity  of  knowing  the  foreigA  work  as  accu- 
rately as  it  is  possible  to  know  it  by  the  medium  of  a  version 
in  English.  (6) 

Where  the  original  work  was  a  French  comedy,  called 
"Frou-frou,"  and  the  version  sanctioned  by  the  foreign 
authors  and  published  in  England  was  entitled  "like  to 
Like,"  the  names  of  the  characters  and  the  scenery  being 
changed  from  French  to  English,  English  manners  being  in 
some  instances  substituted  for  French,  and  considerable 
omissions  and  alterations  of  passages  being  made,  it  was  held 
that  this  version  was  not  a  translation  within  the  meaning  of 
the  Act  such  as  to  entitle  the  foreign  authors  and  their 
assignees  to  the  benefit  of  the  Act.(c) 

"It  appears  to  me,"  said  James,  V.C.,  "that  the  plaintiff 
in  this  case  has  gone  out  of  his  course  to  dig  a  pitfall  for 
himself,  for  what  he  says  he  has  done  is,  the  original  thing 
being  called  *  Frou-frou,'  he  has  published  in  England  a 
comedy  called  " '  Like  to  Like,*  a  comedy  in  five  acts,  being 
an  English  version  of  MM.  Meilhac  and  Hal^vy's  'Frou- 
frou,' written  by  H.  Sutherland  Edwards."  Then  he  has 
introduced  English  characters ;  he  has  transferred  the  scene 
to  England;  he  has  made  the  alterations  necessary  for 
making  it  an  English  comedy,  and  he  has  left  out  a  great 
number  of  speeches  and  passages,  especially  in  the  first  act, 
which  would  seem  to  me  to  imply  that  at  first  he  was  really 
making  an  imitation  or  adaptation,  and  afterwards  was  minded 
more  completely  to  make  a  translation.  The  first  two  acts 
seem  to  me  particularly  to  be  what  is  referred  to  in  the  Act 
itself  as  an  imitation  or  adaptation.  Whether  it  is  a  fair  imita- 
tion or  adaptation  is  another  question ;  but  if  one  wanted  to 
have  an  example  of  what  is  an  imitation  or  adaptation  to  the 
English  stage,  one  would  have  said  this  is  exactly  the  thing 
which  is  meant.  It  is  an  imitation  and  adaptation  to  the 
English  stage ;  that  is,  you  have  transferred  the  characters  to 
England ;  you  make  them  English  characters ;  you  introduce 
English  manners,  and  you  leave  out  things  which  you  say 
would  not  be  suitable  for  representation  on  the  English  stage. 

(a)  Per  James,  V.C.,  Wood  v.  Chart  (L.  Rep.  10  Eq.  204;  22 
L.  T.  N.  S.  432 ;  39  L.  J.  641,  Ch).  (6)  Ibid. 

(c)  Wood  V.  Chart,  uhi  supra. 
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Now  that  ia  not,  in  my  view  of  the  case,  what  the  Act  ^*1!1'' 
requires,  for  some  sufficient  purpose  as  I  have  said  before,  Chaptmxiv. 
when  it  requires  that  a  translation  should  be  made  accessible 
to  the  English  people Having  come  to  the  conclu- 
sion that  this  is  not  a  translation,  I  have  also  come  to  the 
conclusion  that  the  plaintiff  has  failed  in  complying  with  the 
conditions  precedent  which  the  Act  has  imposed  upon  him 
in  order  to  entitle  him  to  sustain  this  suit.  It  is  said  that 
one  ought  to  give  a  liberal  interpretation  to  the  statute,  and 
that  one  ought  not  to  strain  the  meaning  of  a  '  translation/ 
or  any  other  word,  for  the  purpose  of  depriving  a  foreign 
author  of  the  benefit  of  the  Act  Of  course  not.  One  ought 
to  take  a  liberal  view,  and  one  ought  not  to  strain  the 
words ;  but  one  must  apply  and  give  a  natural  meaning  to 
the  words.  According  to  my  view  of  the  case,  there  would 
not  have  been  the  slightest  difficulty  whatever  in  the 
plaintiff  obtaining  the  full  benefit  of  his  assignment,  and  of 
putting  himself  in  a  position  to  prevent  any  representation 
of  the  French  play,  or  of  any  English  translation  of  it,  if  he 
had  simply  employed  Mr.  Sutherland  Edwards  to  do  what 
Mr.  Edwards  could  very  well  have  done,  namely,  to  make  a 
translation ;  that  is  to  say,  if  he  had  said, '  now  make  a  trans- 
lation of  this ;  do  not  be  thinking  of  adaptation  or  imitation 
for  the  English  stage,  but  make  a  translation  of  it.'  Mr. 
Edwards  could  well  have  made  such  a  translation,  and  it 
could  have  been  published  in  this  country ;  and  if  it  had  been 
published  in  this  country,  then  it  would  have  been  quite 
open  to  the  author,  or  the  person  claiming  under  the  author, 
to  have  represented  that  translation  with  any  abbreviation, 
with  any  excision,  with  any  alteration,  with  any  adaptation 
which  he  might  have  thought  fit  for  the  purpose  of  making 
it  more  suitable  to  the  English  stage.  I  have  no  doubt, 
whatever,  if  he  had  first  published  a  translation,  that  he  could 
then  have  acted  the  piece  which  Mr.  Sutherland  Edwards 
has  called  a  '  version,*  and  that  nobody  else  could  have  acted 
anything  like  that — ^anything  approaching  to  that — because, 
although  I  say  this  is  not  a  translation,  but  in  my  view  is 
rather  an  imitation  or  adaptation  to  the  English  stage,  I  have 
no  hesitation  whatever  in  saying  that,  if  the  author  had 
complied  with  the  condition  required  by  the  Act  of  Parlia- 
ment, or  any  other  person  claiming  under  the  author  had 
complied  with  that  condition,  I  should  at  once  have  restrained 
the  acting  of  such  a  piece  as  this  by  any  one  else  as  not 
being  a  fair  imitation  or  adaptation,  but  as  being  a  piratical 
trandation  of  the  original  work.  That  would  have  been 
the  proper  thing  for  me  to  have  done  in  that  case;  but 
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the  plaintiff  having  brought  his  suit,  not  having   a   title, 

chaptrrxiv.  must  fail;  and  must  fail,  of  course,  with  the  usual  con- 
sequences  of  the  experiment  which  he  has  tried,  and  must 
pay  the  costs/' 

All  the  provisions  of  5  &  6  Vict.  c.  45,  relating  to  the 
.subject  of  registration  are  to  apply  to  entries  under  this 
Act.  Sect.  8  of  7  Vict.  c.  12,  provides,  "that  the  several 
enactments  in  the  said  Copyright  Amendment  Act  contained 
with  relation  to  keeping  the  said  register  book,  and  the  inspec- 
tion thereof,  the  searches  therein,  and  the  delivery  of  certified 
and  stamped  copies  thereof,  the  reception  of  such  copies  in 
evidence,  the  making  of  false  entries  in  the  said  book,  and 
the  production  in  evidence  of  papers  falsely  purporting  to 
be  copies  of  entries  in  the  said  book,  the  applications  to 
the  courts  and  judges  by  persons  aggrieved  by  entries  in 
the  said  book,  and  the  expunging  and  varying  such  entries, 
shall  apply  to  the  books,  dramatic  pieces,  and  musical  com- 
positions, prints,  articles  of  sculpture,  and  other  works  of 
art,  to  which  any  Order  in  Council  issued  in  pursuance  of 
this  Act  shall  extend,  and  to  the  entries  and  assignments 
of  copyright  and  proprietorship  therein,  in  such  and  the 
same  manner  as  if  such  enactments  were  here  expressly 
enacted  in  relation  thereto,  save  and  except  that  the  forms 
of  entry  prescribed  by  the  said  Copyright  Amendment  Act 
may  be  varied  to  meet  the  circumstances  of  the  case,  and 
that  the  sum  to  be  demanded  by  the  ofl&cer  of  the  said 
Company  of  Stationers  for  making  any  entry  required  by 
this  Act  shall  be  one  shilling  only.'' 

If  an  entry  be  made  grounded  on  a  wrongful  first  publi- 
cation, the  remedy  for  such  entry  is  stated  in  the  9th  section. 
It  enacts  "  that  every  entry  made  in  pursuance  of  this  Act 
of  a  first  publication  shall  be  primd  fade  proof  of  a  rightful 
first  publication ;  but  if  there  be  a  wrongful  first  publication, 
and  any  party  have  availed  himself  thereof  to  obtain  an 
entry  of  a  spurious  work,  no  order  for  expunging  or  varying 
such  entry  shall  be  made  unless  it  be  proved  to  the  satisfac- 
tion of  the  court  or  of  the  judge  taking  cognizance  of  the 
application  for  expunging  or  varying  such  entry,  first,  with 
respect  to  a  wrongful  publication  in  a  country  to  which  the 
author  or  first  publisher  does  not  belong,  and  in  regard  to 
which  there  does  not  subsist  with  this  country  any  treaty  of 
international  copyright,  that  the  party  making  the  applica- 
tion was  the  author  or  first  publisher,  as  the  case  requires  ; 
second,  with  respect  to  a  wrongful  first  publication  either  in 
the  country  where  a  rightful  first  publication  has  taken 
place,  or  in  regard  to  which  there  subsists  with  this  country 
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a  treaty  of  interaational  copyright,  that  a  court  of  com-       p^m^i- 
petent  jurisdiction  in  any  such  country  where  such  wrongful   chaftm  xiv. 
tirst  publication  has  taken  place   has  given  judgment   iu 
favour  of  the  right  of  the  party  claiming  to  be  the  author  or 
first  publisher." 

The  international  copyright  given  by  the  preceding  enact-  importation  of 
inents  is  secured  by  prohibiting  the  importation  of  books  in  JroWbiuSu  *" 
which  it  exists,  printed  or  reprinted  elsewhere  than  in  the 
country  where  they  were  first  published,  and  subjecting 
their  importation  to  the  customs  laws  for  preventing  the 
importation  of  other  goods ;  and  also  by  subjecting  to  a 
special  action  on  the  case  at  the  suit  of  the  proprietor  of  the 
copyright  (a)  all  who  import  such  prohibited  or  unlawfully 
printed  copies,  or  who,  knowing  that  they  have  been  illegally 
imported  or  unlawfully  printed,  sell,  publish,  or  expose  to 
sale  or  hire,  or  have  in  their  possession  for  that  purpose,  any 
such  copies  of  them.(6) 

Copies  may^  however,  be  imported  "  by  or  with  the  consent 
of  the  registered  proprietor  of  the  copyright  thereof,  or  his 
agent  authorised  in  writing.(c) 

These  provisions  are,  by  15  Vict.  c.  12,  extended  to  the  Extension  of 
importation  of  any  work  of  literature  or  art  in  which  copy-  rip^rtation*of 
right  subsists,  and  of  unauthorised  translations  of  books  or  andunauSoViBed 
dramatic  pieces,  except  by  or  with  the  consent  of  the  regis-  translations. 
tered  proprietor  of  the  copyright  in  such  work,  or  of  such 
book  or  piece,  or  his  agent  authorised  in  writing.    And  the 
same  Act  extends  the  provisions  of  5  &  6  Vict.  c.  45,  as  to 
the  forfeiture,  &c.,  of  imported  copies,  printed  abroad,  of 
British  copyright  books,  to  those  works  prohibited  to   be 
imported  by  the  Act. 

Sec.  9  of  1 5  Vict.  c.  12,  enacts  that  "  all  copies  of  any  works 
of  literature  or  art  wherein  there  is  any  subsisting  copyright 
by  virtue  of  the  International  Copyright  Act  and  this  Act, 
or  of  any  Order  in  Council  made  in  pursuance  of  such  Acts  or 
either  of  them,  and  which  are  printed,  reprinted,  or  made  in 
any  foreign  country  except  that  in  which  such  work  shall  be 
first  published,  and  all  unauthorised  translations  of  any  book 
or  dramatic  piece  the  publication  or  public  representation 
in  the  British  dominions  of  translations  whereof  not  autho- 

(a)  This  action  is  "  to  be  brought  and  prosecnted  in  the  same  conrts, 
and  in  the  same  manner,  and  with  the  like  restrictions  upon  the  pro- 
ceedings of  the  defendant,  as  are  respectively  prescribed  in  the  Copy- 
right Amendment  Act  (5  &  6  Vict.  0.45)  with  relation  to  actions 
thereby  authorised  to  be  bronght  by  proprietors  of  copyright  against 
persons  importing  or  selling  books  xmlawfnlly  printed  in  the  British 
dominions."  (Sect.  10).  (6)  Sect.  10.  (c)  Ibid. 
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pam^i.  riged  as  in  this  Act  mentioned  shall  for  the  time  being  be 
chaweb  XIV.  prevented  under  any  Order  in  Council  made  in  pursuance  of 
this  Act,  are  hereby  absolutely  prohibited  to  be  imported 
into  any  part  of  the  British  dominions,  except  by  or  with 
the  consent  of  the  registered  proprietor  of  the  copyright  of 
such. work  or  of  such  book  or  piece,  or  his  agent  authorised 
in  writing ;  and  the  provision  of  the  Act  of  the  sixth  year 
of  Her  Majesty  *to  amend  the  law  of  copyright,'  for  the 
forfeiture,  seizure,  and  destruction  of  any  printed  book  first 
published  in  the  United  Kingdom  wherein  there  shall  be 
copyright,  and  reprinted  in  any  country  out  of  the  British 
dominions,  and  imported  into  any  part  of  the  British 
dominions  by  any  person  not  being  the  proprietor  of  the 
copyright,  or  a  person  authorised  by  such  proprietor,  shall 
extend  and  be  applicable  to  all  copies  of  any  works  of  litera- 
ture and  art,  and  to  all  translations  the  importation  whereof 
into  any  part  of  the  British  dominions  is  prohibited  under 
this  Act/' 

In  pursuance  of  the  powers  conferred  on  the  Sovereign 
by  the  Act  7  &  8  Vict.  c.  12,  a  convention  for  an  inter- 
national copyright  between  this  country  and  the  French 
Eepublic  was  signed  at  Paris  on  the  3rd  November,  1851, 
and  presented  to  both  Houses  of  Parliament  in  1852.  An 
Order  in  Council  was  made  on  the  loth  January,  1852. 
After  reciting  that  the  convention  had  been  made,  the  Order 
proceeds :  "  Her  Majesty,  by  and  vrith  the  advice  and  con- 
sent of  her  Privy  Council,  and  by  virtue  of  the  authority 
committed  to  her  by  an  Act  passed  in  the  session  of  Parlia- 
ment holden  in  the  seventh  and  eighth  years  of  her  reign, 
intituled  '  an  Act  to  amend  the  Law  relating  to  International 
Copyright,'  doth  order,  and  it  is  hereby  ordered,  that  from 
and  after  the  17th  day  of  January,  1852,  the  authors, 
inventors,  designers,  engravers,  and  makers  of  any  of  the 
foUovring  works  (that  is  to  say),  books,  prints,  articles  of 
sculpture,  dramatic  works,  musical  compositions,  and  any 
other  works  of  literature  and  the  fine  arts,  in  which  the  laws 
of  Great  Britain  give  to  British  subjects  the  privilege  of 
copyright,  and  the  executors,  administrators,  and  assigns  of 
such  authors,  inventors,  designers,  engravers,  and  makers 
respectively,  shall,  as  respects  the  works  first  published  within 
the  dominions  of  France,  after  the  said  17th  day  of  January, 
1852,  have  the  privilege  of  copyright  therein  for  a  period 
equal  to  the  term  of  copyright  which,  authors,  inventors, 
designers,  engravers,  and  makers  of  the  like  works  respec- 
tively first  published  in  the  United  Kingdom  are  by  law 
Conditions.        entitled  to,  provided  such  books,  dramatic  pieces,  musical 
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compositions,  prints,  articles  of  sculpture,  or  other  works  of  ^^'* 
art,  have  been  registered,  and  copies  thereof  have  been  chaptkbxiv. 
delivered,  according  to  the  requirements  of  the  said  recited 
Act,(a)  within  three  months  after  the  first  publication  thereof 
in  any  part  of  the  French  dominions ;  or  if  such  work  be  pub- 
lished in  parts,  then  within  three  months  after  the  publication 
of  the  last  part  thereof. 

"  And  it  is  hereby  further  ordered  that  the  authors  of  dra-  ^^^^^^^^' 
matic  pieces  and  musical  compositions  which  shall  after  the  pe?fonii«ice. 
said  17th  day  of  January,  1852,  be  first  publicly  represented 
or  performed  within  the  dominions  of  France,  or  their 
assignees,  shall  have  the  sole  liberty  of  representing  or  per- 
forming in  any  part  of  the  British  dominions  such  dramatic 
pieces  or  musical  compositions  during  a  period  equal  to  the 
period  during  which  authors  of  dramatic  pieces  and  musical 
compositions  first  publicly  represented  or  performed  in  the 
United  Kingdom,  or  their  assignees,  are  entitled  by  law  to 
the  sole  liberty  of  representing  or  performing  the  same, 
provided  such  dramatic  pieces  or  musical  compositions  have 
been  registered,  and  copies  thereof  have  been  delivered, 
according  to  the  requirements  of  the  said  recited  Act,  within 
three  months  after  the  time  of  their  being  first  represented 
or  performed  in  any  part  of  the  French  dominions.^' 

By  the  terms  of  the  Convention  of  3rd  of  November,  185 1,  ^'?*®5**jSJ",i  t. 
to  secure  a  copyright  in  France  for  works  first  published  in  Sfrkf."  *  * 
the  British  dominions,  every  such  work  must  be  registered 
at  the  Bureau  de  la  Librairie  of  the  Ministry  of  the  Interior 
at  Paris;  the  charge  for  registration  not  to  exceed  one 
franc  and  twenty-five  centimes  ;  the  charge  for  a  certificate 
of  such  registration  not  to  exceed  six  francs  and  twenty- 
five  centimes,  and  a  copy  of  the  best  edition,  or  in  the  best 
state,  is  to  be  given  for  deposit  at  the  National  Library  at 
Paris. 

The  provision  in  the  preceding  Order  in  Council  as  to  workpuMUhed 
works  published  in  parts,  which  gives  a  i^opyright  in  them  if  "  ^*"*' 
registered  within  three  months  after  the  publication  of  the 
last  part,  must,  according  to  Sir  Page  Wood,  V.C.  (afterwards 
Lord  Hatherley,  C.),(A)  be  interpreted  as  referring  to  pub- 
lications which  are  to  be  completed  in  a  specified  number  of 
parts,  and  not  to  those  which  are  to  be  continued  for  an 
indefinite  period  as  newspapers.  The  effect  of  the  other 
construction  would  be  that  at  any  period  the  publisher  of 
such  a  work  might  register  it,  end  carry  back  his  copyright 

(a)   Firf€  an<e,  pp.  133-135. 
(h)  Cassell  v.  Stiff  (2  K.  &  J.  286). 
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with  other 
conntries. 


Power  to  redaoe 
duties  on  books 
Imported. 


Inteniational 
arrangements 
for  protection 
of  designs. 


to  the  earliest  period  in  1852,  when  French  authors  first 
had  a  copyright  in  this  country— a  result  which  could  not 
have  been  intended  by  the  Order  in  Council. 

In  the  case  of  a  newspaper  the  first  number  must  be 
registered  within  three  months  after  publication,  in  order 
to  bring  it  within  the  provisions  of  the  International 
Copyright  Act ;  and  where  it  was  not  proved  in  evidence 
that  the  first  number  of  a  newspaper  had  not  been  so 
registered,  an  injunction  to  restrain  its  infringement  was 
refused,  (a) 

Besides  the  convention  made  with  France,  conventions  to 
secure  international  copyright  have  also  been  made  with 
the  following  countries: — Prussia,  Saxony,  Saxe-Weimar, 
Saxe-Meiningen,  Saxe-Altenburg,  Saxe  -  Coburg  -  Gotha, 
Brunswick,  Schwarzburg-Rudolstadt,  Schwarzburg  -  Son- 
dershausen,  Eeuss  (all  in  1846),  registration  and  delivery 
of  copies  being  required  within  twelve  months  after  the  first 
publication  of  the  work  in  any  of  those  dominions;  Thu- 
ringia  (1847)  same  time  for  registration  and  delivery; 
Hanover  (1847)  same  time  for  registration  and  delivery; 
Oldenburg  (1847)  same  time  for  registration  and  delivery; 
Anhalt  (1853)  same  time  for  registration  and  delivery; 
Hamburgh  (1853)  registration  and  delivery  being  required 
within  three  months  after  publication;  Belgium  (1855) 
same  time  for  registration  and  delivery;  Spain  (1857)  termi- 
nated by  notice  in  1880;  Sardinia  (i860)  same  time  for 
registration  and  delivery;  Hesse  Darmstadt  (1862)  registra- 
tion and  delivery  to  be  made  within  twelve  months. 

An  Act  of  the  9  &  10  Vict.  c.  58  enables  Her  Majesty  by 
Order  in  Council  to  reduce  the  duties  on  books  and  prints 
published  in  and  imported  from  any  foreign  country,  such 
Order  in  Council  to  be  twice  published  in  the  Gazette  within 
fourteen  days  after  the  issuing  thereof,  and  to  be  laid  before 
Parliament  within  six  weeks  after  the  issuing  of  it,  if  Parlia- 
ment be  then  sitting,  or,  if  not,  within  six  weeks  after  the 
commencement  of  the  next  session. 

The  Patents,  Designs  and  Trades  Marks  Act,  1883  (46  &  47 
Vict.  c.  57,  s.  103)  enacts  that  if  Her  Majesty  is  pleased  to 
make  any  arrangement  with  the  Government  or  Governments 
of  any  foreign  State  or  States  for  mutual  protection  of  designs, 
then  any  person  who  has  applied  for  protection  for  any 
design  in  any  such  State,  shall  be  entitled  to  registration  of 
his  design,  &c.,  under  this  Act,  in  priority  to  other  applicants ; 
and  such  registration  shall  have  the  same  date  as  the  date  of 


(a)  CasBell  v.  Stiff  (2  K.  &  J.  286). 
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the  protection  obtained  in  such  foreign  State ;  provided  that       pabt^i. 
his  application  is  made  within  four  months  from  his  applying  Chjjtbb  xiv. 
for  protection  in  the  foreign  State  with  which  the  arrange- 
ment is  in  forc^. 

But  nothing  in  this  section  contained  is  to  entitle  the 
proprietor  of  the  design  to  recover  damages  for  infringements 
happening  prior  to  the  actual  registration  of  his  design  in 
this  country. 

The  exhibition  or  use  in  the  United  Eangdom,  or  the  Isle 
of  Man,  during  the  period  aforesaid  of  the  design,  or  the 
publication  therein  during  such  period  of  a  description  or 
representation  of  the  design,  shall  not  invalidate  the  registra- 
tion of  the  design.(a) 

The  application  for  the  registration  of  a  design  under  this 
section  must  be  made  in  the  same  manner  as  an  ordinary 
application  under  the  Act.(6) 

The  provisions  of  this  section  are  to  apply  only  in  the  case 
of  those  foreign  States  with  respect  to  which  Her  Majesty 
shall  from  time  to  time  by  Order  in  Council  declare  them  to 
be  applicable,  and  so  long  only  in  the  case  of  each  State  as 
the  Order  in  Council  shall  continue  in  force  with  respect  to 
that  state.(t') 


CHAPTER  XV. 
TBANSFEB   OF   COPYRIGHT. 

I.  By  Operation  of  Law. 

Of  the  two  kinds  of  property  recognised  by  our  law,  real —  copyright  i» 
which  descends  in  cases  of  intestacy  to  the  heir-at-law — pJStwtj. 
and  personal — which  devolves  on  the  personal  representa- 
tive  of   the  owner — copyright  belongs  to  the  latter  class, 
that  of  personal  property.     Sect.  25  of  S  &  6  Vict.  c.  45, 
enacts,  as  to  works  of  a  literary,  dramatic,   or    musical 
character,   "  that  all   copyright   shall   be .  deemed  personal 
property,  and  shall  be  transmissible  by  bequest,  or,  in  case 
of  intestacy,  shall  be  subject  to  the  same  law  of  distribution 
as  other  personal  property^  and  in  Scotland  shall  be  deemed 
to  be  personal  and  moveable  estate." 
The  words  "  personal  representative,"  with  reference  to  the 

(a)  CasaeU  v.  StW  (2  K.  ^  J.  286). 

(h)  Ibid.    For  the  manner  in  which  this  mnst  be  done,  see  the 
chapter  on  Copyright  in  Designs, 
(c)  Ibid. 
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Intestacy. 


Beqaest. 


Execntion  and 
bankruptcy. 


Pact  I.       provisions  of  this  Act,  are  defined  in  the  interpretation  clause 
chaptkb  XV.   to  mean  and  include  "  every  executor,  administrator,  and  next 
of  kin,  entitled  to  administration." 

Sect.  3  of  25  &  26  Vict.  c.  68,  has  a  similar  enactment  as 
to  the  nature  of  the  property  in  paintings,  dravriings,  and 
photographs. 

Where,  then,  the  owner  of  copyright  in  any  published  or 
unpublished  production  dies  intestate,  the  copyright  in  such 
production  devolves,  by  operation  of  law,  upon  his  executor 
or  administrator,  who,  as  such,  possesses  all  the  rights  that 
the  original  owner  enjoyed. 

Even  before  the  above  enactment  copyright,  like  all  other 
personal  property,  might  be  left  by  the  proprietor  by  will ; 
as  a  patentee  might  bequeath  his  interest  in  a  patent. 

Whether  the  right  of  publishing  an  unpublished  work  of 
an  author  passes  to  the  trustee  in  case  of  bankruptcy,  or 
may  be  made  available  by  his  creditors  on  an  execution,  is 
doubtful,  never  having  been  the  subject  of  express  deci- 
sion, (a)  The  copyright  in  published  works  undoubtedly 
passes  to  the  trustee  in  bankruptcy.(2») 

It  has  been  held  by  the  Supreme  Court  of  the  United 
States,(c)  that  copyright  in  a  published  print  is  not  the 
subject  of  seizure  or  sale  by  execution,  although  it  may  be 
reached  by  a  creditor's  bill,  and  applied  to  the  payment  of 
the  debts  of  the  author.  In  that  case  the  copperplate 
engraving  of  a  map,  in  which  the  plaintiff  had  secured  a 
copyright,  was  seized  and  sold  imder  an  execution ;  but  the 
purchaser  was  restrained  from  striking  off  and  selling 
copies  of  the  map.  **  The  copperplate  engraving,^'  said  the 
Court,  "like  any  other  tangible  personal  property,  is  the 
subject  of  seizure  and  sale,  on  execution,  and  the  title  passes 
to  the  purchaser,  the  same  as  if  made  at  a  private  sale. 
But  the  incorporeal  right,  secured  by  the  statute  to  the 
author,  to  multiply  copies  of  the  map  by  the  use  of  the 
plate,  being  intangible  and  resting  altogether  in  grant,  is 
not  the  subject  of  seizure  or  sale  by  means  of  this  process 
—  certainly  not  at  common  law.  No  doubt  the  property 
may  be  reached  by  a  creditor's  bill,  and  be  applied  to  the 
payment  of  the  debts  of  the  author,  the  same  as  stock  of 
the  debtor  is  reached  and  applied,  the  Court  compelhng  a 
transfer  and  sale  of  the  stock  for  the  benefit  of  the  creditors. 
But  in  case  of  such  remedy,  we  suppose,    it    would  be 

(a)  See  4  Burr.  231 1 ;  Amb.  695  ;  Atcherley  v.  Vernon  {10  Mod.  518). 
(h)  Ibid.    See  also  Longman  v.  Trifp  (2  Bos.  &P11II.  N.E.  67),  and 
Stevens  v.  Oladding  (17  How.  447). 
(c)  Steve7i8  V.  Cody  (14  How.  528). 
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necessary  for  the   Court  to  compel  a  transfer  to  the  pur-       f^^- 
chaser,  in  conformity  with  the  requirements  of  the  Copy-    Chaptbkxv. 
right  Act,  in  order  to  invest  him  with  a  complete  title  to 

the  property /'(«) 

The  property  in  a  newspaper  passes  to  the  assignees  of 
the  proprietor  on  his  bankruptcy .(6)  The  right  of  pub- 
lishing it  was  held  to  be  "goods  or  chattels'*  within  the 
meaning  of  sect.  125  of  the  Bankruptcy  Act,  i849,(c)  which 
provided  for  goods  and  chattels  of  which  the  bankrupt  is 
reputed  owner  passing  to  the  assignees.((/) 

II.  Assignment  of  Copyright. 

No  assignment  is  necessary  where  an  author  has  been  where  wsigii- 
employed  by  the  publisher,  proprietor,  and  projector  or  con-  SSwai??* 
ductor  of  any  encyclopaedia,  review,  magazine,  periodical 
work,  or  any  work  published  in  a  series  of  books  or  parts,  or 
any  book  whatsoever  to  compose  such  encydopsedia,  review, 
&c.,  or  any  volumes,  parts,  essays,  articles,  or  portions  thereof, 
on  the  terms  that  the  copyright  therein  shall  belong  to  such 
publisher,  &c.,  if  the  author  has  been  paid  for  his  compo- 
sition.(6) 

The  word  "  assigns"  with  reference  to  literary  copyright  is  peflnition  of 
defined  by  sect.  2  of  5  &  6  Vict.  c.  45,  to  mean  and  include   ■"*°*- 
"  every  person  in  whom  the  interest  of  an  author  in  copyright 
shall  be  vested,  whether  derived  from  such  author  before  or 
after  the  publication  of  any  book,  and  whether  acquired  by 
sale,  gift,  bequest,  or  by  operation  of  law  or  otherwise." 

In   the   case    of  unpublished   productions  of  a   literary  unpublished 
nature,  and  of  unpublished  engravings,  there  is  no  statutory  ^®'^'' 
enactment  as  to  the  assignment  of  the  copyright. 

We  have  already  seen  that  a  foreign  author  residing  abroad 
cannot  by  assigning  the  copyright  which  he  possesses  in  his 
work  in  the  foreign  country  enable  his  assignee  to  acquire  a 
copyright  in  this  country.(  /) 

The  copyright  of  an  author  being  the  sole  privilege  of  copjright-how 
printing  and  publishing  copies  in  the   United  Kingdom  or  " 
any  part  of  the  British  Dominions,  the  question  has  arisen 
whether  a  valid  assignment  can  be  made  of  the  right  to  print 
and  publish  in  some  particular  part  only  of  the  British  Domi- 

(a)  See  also  Stevens  v.  Oladding  (17  How.  447). 
(5)  Longman  v.  2Vip»  (2  Bos.&  P.  N.  S.  67). 

(c)  See  oect  4  of  the  Bankiiiptcy  Act,  1883  (46  &  47  Tict.  c.  52). 

(d)  Re  Baldwin  (2  De  G.  &  J.  230). 

(e)  5  &  6  Yict.  c.  45, 8.  18 ;  and  see  the  decision  in  Grrice  y.  Newman 
;L.  B.  19  Bq,  623). 

(/)  Jeffreys  y.  Boosey  (4  H.  L.  Cas.  815  ;  ante,  pp.  14-19). 
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paot  I.      nions — ^whether  the  enjoyment  of  the  right  can  be  limited  as 
chaptkh  xy.    to  locality  ? 

Sect.  13  of  5  &  6  Vict.  c.  45,  provides  for  the  entry  in  the 
registry  book  at  Stationers'  Hall  of  the  title  of  the  book, 
time  of  first  publication,  name  and  abode  of  the  publisher  and 
of  the  proprietor  "  of  the  copyright  of  the  said  book  or  of  any 
portion  of  siuJi  copyright;"  and  it   enacts  that  it  shall  be 
lawful  for  every  such  registered  proprietor  to  assign  "  his 
interest  or  any  portion  of  his  interest  tJierein*'  by  entry  in  the 
book.     This  shows  that  a  partial  assignment  is  valid,  but  it 
is  not  clear  from  the  language  of  the  enactment  whether  an. 
assignment  may  be  limited  as  to  time  only  or  as  to  locality 
likewise. 
Not  diTitibie  M       The  point  has  not  been  expressly  decided  in  any  case,  but 
toiocaiitj.         the  opinions  of  several  eminent  judges  are  in  favour  of  the 
view  that  copyright  is  not  divisible  as  to  locality.     In  Jeffreys 
y.  BooseyXa)  in  which  there  had  been  assignment  to    the 
•  defendant  of  an  opera  for  publication  in  the  United  Kingdom 
only;  Lord  St.  Leonards,  Pollock,  C.B ,  and  Parke,  B.,  were 
strongly  of   opinion  that  copyright  is  indivisible  and  con- 
sequently incapable  of  being  partially  assigned.     The  case 
was  not,  however,  decided  on  that  ground.     Parke,  B.,  in 
giving  his  opinion  to  the  House  of  Lords  said,(6)  "  I  am  of 
opinion  that   this   is   an   indivisible   right,  and   the  owner 
cannot  assign  a  part  of  the  right,  as  to  print  in  a  particular 
county  or  place,  or  do  anything  less  than  assign  the  whole 
right  given  by  the  English  law.     It  seems  to  me  analogous 
to  an  exclusive  right  by  patent,  which  cannot,  I  apprehend, 
be   parcelled   out,    though   licences   under   it  may."     And 
Lord  St.  Leonards(c)  still  more  strongly :  "  If  there  is  one 
thing  which  I  should  be  inclined  to  represent  to  your  lord- 
ships as  being  more  clear  than  any  other,  in  this  case,  it  is 
that  copyright  is  one  and  indivisible.     I  am  not  speaking  of 
the  right  to  license ;  but  copyright  is  one  and  indivisible ; 
or  is  a  right  which  may  be  transferred,  but  which  cannot  be 
divided.     Nothing   could    be   more  absurd  or  inconvenient 
than  that  this  abstract  right  should  be  divided,  as  if  it  were 
real  property,  into  lots,  and  that  one  lot  should  be  sold  to  one 
man,  and  another  lot  to  a  different  man.     It  is  impossible 
to  tell  what  the  inconvenience  would  be.    You  might  have 
a  separate   transfer   of  the  right  of  publication  in  every 
county  in  the  kingdom.''(c?)     The   assignment  in  this  case 
took  place  before  the  passing  of  the  Act  5  &  6  Vict,  a  45, 

((0  4  H.  L.  Gas.  815.  (6)  Ibid.  933.  (c)  Ibid.  992. 

(d)  See  also  per  Pollock,  C.B.  (Ibid.  940). 
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but  this  Act  has  made  no  change  as  to  the  extent  of  copy-       ^^1'* 
light.     And  Maule,  J.,  in  Davidson  v.  Bohny(a)  observes,    ckaptmxv. 
with  reference  to  the  language  of  the  section  above  quoted, 
"  The  author  or  proprietor  may  assign  the  right  to  less  than 
the  full  term.     It  never  could  have  been  intended  to  intro- 
duce the  complicated  sort  of  copyright  suggested.'' 

In  the  case,  however,  of  the  sole  right  of  dramatical  or 
musical  representation,  a  licence  by  the  proprietor  may  be 
locally  limited.(^) 

It  is  clear  from  the  language  of  sect.  13  of  5  &  6  Vict,  wviaibieasto 
c  45,  even  .apart  from   the  interpretation  put  upon  it  by  **°^*' 
Maule,  J.,  rin  the  case  just  referred  to,  that  an  author  or 
proprietor  may  assign  the  property  in  his  published  work 
for  any  limited  portion  of  the  time  that  his  copyright  therein 
endures. 

A  valid  assignment  inter  vivos  of  the  copyright  in  published  copyright  may 
books  may  be  made  in  either  of  two  ways  ;  first,  by  writing,  twowajl. 
which  need  not,  it  seems,  be  under  seal ;  or,  secondly,  by 
making  entry  in  the  book  of  registry  at  Stationers'  Hall  of 
the  assignment^  and  of  the  name  and  place  of  abode  of  the 
assignee  in  the  form  given  in  a  schediUe  to  the  Act  5  &  6 
Vict.  c.  45  .(c) 

Writing  is  indispensable  to  a  valid  assignment  of  literary  B7  writiDg. 
copyright ;  a  parol  assignment  is  not  sufficient.(t2) 

This  was  decided  under  the  former  statute  by  the  Court  of 
King's  Bench  in  Fower  v.  Walker,{e)  It  was  contended  in 
that  case  that  copyright  was  a  mere  personal  chattel, 
not  included  within  the '  statute  of  frauds,  and,  conse- 
quently, capable  at  common  law,  like  other  personalty,  of 
passing  by  oral  transfer;  and  that  the  statute  8  Anne,  c.  19, 
did  not  make  a  writing  necessary.  The  Court,  however,  was 
of  a  contrary  opinion,  considering  that  as  the  statute  of 
Anne  required  a  written  consent  from  the  proprietor  to 
authorise  the  printing  or  reprinting  of  any  book  by  any 
other  person,  the  conclusion  was  almost  irresistible  that  the 
assignment  must  also  be  in  writing ;  an  assignment  being  in 
the  nature  of  a  perpetual  licence,  was  greater  than  a  licence, 
and  if  the  licence,  which  is  the  lesser  thing,  must  be  in 
writing,  d  fortiori,  the  assignment,  which  is  the  greater 
thing,  must  be  so  also.  This  case  was  followed  in  ClemerUi 
V.  Walker y{f)  and  by  the  Court  of  Common  Pleas  in  Davidson 

(a)  6  C.  B.  458. 
(6)  See  TayUyr  v.  NeviXLe  (38  L.  T.  N.  S.  50;  47  L.  J.  Q.  B.  254). 

(c)  Fi<2e  2>o«<,  p.  172. 
{d)  Laylcmd  v.  Stewart  (L.  B.  4  G.  D.  419). 
(e)  3  M.  &  Sel.  7 ;  4  Camp.  €.  (/)  2  Bar.  &  Ores.  861. 
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Writing  need 
not  be  under 
•eal. 


^^''       V.   Bohn  ;{a)   and,  though  disapproved  in  other  cases,    its 
chaptbkxv.  binding  authority  has  been  recognised. (&) 

Where  the  assignees  of  the  copyright  in  a  comedy  sought 
the  aid  of  a  court  of  equity,  but  did  not  state  in  their  bill  that 
the  assignment  to  them  was  in  writing,  Lord  Eldon  refused 
to  grant  an  injunction  till  that  fact  should  be  proved.  The 
plaintiffs,  who  were  unable  to  state  whether  the  assignment 
from  the  author  was  in  writing,  afterwards  produced  an 
affidavit  stating  that  all  the  manuscripts  of  dramatic  com- 
positions belonging  to  the  Haymarket  Theatre,  including 
the  comedy  in  question,  had  been  assigned  to  them  by 
three  several  indentures  in  writing,  dated  in  the  years 
1805,  1808,  and  1 8 19.  Lord  Eldon  said  he  would  assume 
the  plaintiiBfs'  title  to  be  regular  till  the  contrary  were 
shown,  and  granted  the  injunction  prayed  for.(c) 

Tindal,  C.J.,  in  JDe  Pinna  v.  Polhill,{d)  incidentally 
expressed  an  opinion  that  a  deed  was  necessary  to  a  valid 
assignment ;  and  this  view  would  seem  supported  by  the 
words  in  which  sect.  14  of  5  &  6  Vict.  c.  45,  speaks  of  the 
efficacy  of  the  second  mode  of  assignment — that  by  entry 
in  the  book  of  registry— of  which  it  enacts  that  "such 
assignment  so  entered  shall  be  effectual  in  law  to  all  intents 
and  purposes  whatsoever,  without  being  subject  to  any 
stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as 
if  such  assignment  had  been  Toade  by  deed"  However, 
Wightman,  J.,  in  giving  his  opinion  to  the  House  of  Lords 
in  the  case  of  Jefferys  v.  Boosey,{e)  says,  "  there  is  nothing 
in  the  terms  used  in  the  statute  of  8  Anne,  c.  19,  which 
requires  the  assignment  to  be  either  by  deed  or  attested  by 
witnesses  ;  and  at  all  events,  since  the  statute  of  54  Greo.  3, 
c.  156,  it  appears  to  me  that  an  assigiiment  by  writing  only 
is  valid."  And  the  ruling  of  the  House  of  Lords  in  the 
Scotch  case  of  Kyle  v.  J^erys{f)  seems  to  be  decisive  of 
the  question.  In  that  case  Jefferys  claimed  copyright,  by 
assignment  from  the  authoress,  in  the  words  of  a  song 
written  by  Miss  Eliza  Cook,  and  sought  to  restrain  the 
publication  of  the  song  by  Kyle.  Jefferys  had  registered 
himself  as  proprietor  at  Stationers'  Hall,  and  a  certified 
copy  of  the  registry,  which  is  by  statute  jprimd  facie  proof 
of  proprietorship,  was  produced  at  the  trial ;   but  his  title 


(a)  6  C.  B.  456. 

(6)    See  per  Bramwell  and  Channell,  BE.,  in  Cumberland  v.  Cope- 
Zand(7H.  &N.  118). 
(c)  Morris  v.  Kelly  (i  J.  &  W.  481).  {d)  8  Car.  &  P.  79. 

(e)  4  H.  L.  Gas.  891. 
(/)  21  Scotch  Sess.  Gas.  K  S.  8;  18 'Scotch  Sees.  Gas.  N.  S.  906. 
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being  impeached  by  Kyle,  other  evidence  was  ofiFered,  con-  i*^i- 
sisting  of  a  receipt  by  Miss  Cook  for  a  sum  of  money  paid  Chaptkh  xv. 
her  by  Jefferys,  "  for  copyright  of  words  of  a  5ong  written 
by  me,  entitled  *  The  Old  Arm  Chair/  "  and  also  the  testi- 
mony of  a  person  to  whom  Miss  Cook  had  stated  that  she 
had  parted  with  the  copyright  in  the  song  to  JeflFerys.  The 
reception  of  this  evidence  of  title  was  objected  to  on  the 
part  of  Kyle;  and  it  was  urged  that  ijo  evidence,  written 
or  parol,  was  admissible  to  prove  the  asserted  proprietorship 
without  the  production  of  a  formal  deed  of  assignment 
attested  by  two  witnesses.  The  presiding  judge  overruled 
the  objection,  and  admitted  the  evidence,  holding  that  where 
the  prinid  facie  evidence  afforded  by  the  certificate  of  regis- 
tration was  rebutted,  the  claimant  might  still  support  his 
title  without  production  of  a  formal  instrument  of  assign- 
ment The  Court  of  Session  upheld  this  ruling,  and  the 
House  of  Lords,  on  appeal,  decided  that  it  was  correct 
as  a  general  nile.  As  the  evidence  of  title  admitted  on 
the  trial  in  this  case  was  not  a  writing  under  seal,  the 
approval  by  the  House  of  Lords  of  the  judge's  ruling, 
though  the  objection  to  it  maintained  the  necessity  of 
attestation  as  well  as  sealing^  decides  that  a  deed  is  not 
necessary  to  a  valid  assignment  of  copyright. 

It  seems  now  to  be  finally  determined  that  an  assignment  Attestation  is 
need  not  be  attested  by  witnesses.  notnecesaary. 

This  question  was  long  in  an  unsettled  state,  owing  to  the 
words  in  the  statute  of  Anne,  and  the  construction  put  upon 
them  by  the  Court  of  King's  Bench  in  the  case  of  Power  v. 
Walker.(a)  The  statute  of  Anne  imposes  a  pentilty  on  any 
person  printing  or  publishing  a  book  without  the  proprietor's 
consent  "  first  had  and  obtained  in  writing,  signed  in  the 
presence  of  two  or  more  credible  witnesses,"  but  says  nothing 
as  to  the  mode  of  assigning  copyright.  Power  v.  Walker 
decided  that  as  a  licence  to  print  or  publish  was  required  to 
be  in  writing,  d  fortiori  an  assignment,  which  was  greater 
than  a  licence,  must  be  so  too ;  and  the  same  reasoning  would 
apply  to  the  necessity  of  attestation  by  two  witnesses.  Then 
came  the  Act  of  54  Geo.  3,  c.  156,  extending  the  duration  of 
the  copyright  conferred  by  the  statute  of  Anne,  and  inflicting 
a  penalty  on  every  person  printing,  reprinting,  &c.,  any  book 
or  books  "  without  the  consent  of  the  author  or  authors,  or 
other  proprietor  or  proprietors  of  the  copyright  of,  and  in 
such  book  or  books,  first  had  and  obtained  in  writing^'  with- 
out making  any  mention  of  attestation.    As  this  enactment 

(a)  3  M.  &  Sel.  7. 
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PAnL  made  unattested  licences  valid,  the  inferences  drawn  in 
chaptkb  XV.  Power  v.  Walker  from  their  previous  necessity  should  seem 
to  have  lost  its  force ;  for  the  reason  of  requiring  an  assign- 
ment to  be  attested  was  that  the  Act  of  Anne  required  the 
licence  to  be  attested ;  and  as  a  licence  in  writing  without 
attestation  is  sufficient  under  the  Act  of  Geo.  3,  it  should 
follow  that  an  assignment  in  writing  without  attestation  is 
also  sufficient.  However,  in  the  case  of  Davidson  v.  Bohn,(a) 
decided  subsequently  to  the  Act  of  Geo.  3,  it  was  laid  down 
that  for  the  purpose  of  transferring  copyright  there  must  be 
an  instrument  in  writing  attested  by  two  witnesses  ;  but  the 
case  appears  to  have  been  considered  as  if  it  had  arisen 
before  the  54  Geo.  3,  c.  156,  as  that  statute  was  not  men- 
tioned in  the  arguments  or  judgment.  In  Jefferys  v.  Boosey,(b) 
also,  Lord  St.  Leonards,  Parke,  B.,  and  Alderson,  B.,  were  of 
opinion  that  the  provisions  of  the  Acts  of  Anne  and  Geo.  3, 
as  to  licence  and  assignment,  might  well  stand  together,  and 
therefore  that  the  latter  Act  did  not  by  any  intendment 
repeal  the  former.  But  of  these  judges,  Alderson,  B.,  appears 
to  have  considered  himself  bound  (c)  by  the  decision  in 
Davidson  v.  Bohn,  and  Parke,  B.,  afterwards  changed  his 
opinion.(d) 

The  question  was  again  distinctly  raised  in  186 1  in  the  case 
of  Cumberland  v.  Copeland,{e)  The  Court  of  Exchequer 
in  that  case  held  that  the  construction  put  upon  tlie  statute 
of  Anne  in  Power  v.  Walker  w£ls  binding  on  them  still, 
notwithstanding  the  Act  of  54  Geo.  3,  c.  1 56,  and,  consequently, 
that  an  assigimient  of  copyright,  to  be  valid,  must  be  in 
writing,  attested  by  two  witnesses.  This  decision  was  appealed 
against,  and  was  reversed  by  the  unanimous  decision  of  the 
Court  of  Exchequer  Chamber  (consisting  of  Erie,  C.J., 
Crompton,  Willes,  Blackburn,  Keating,  and  Mellor,  J.J.), 
holding  that  an  assignment  of  copyright  made  after  the 
passing  of  54  Geo.  3,0.  156,  requires  no  attestation.  (/)  Erie, 
C. J.,  said,  "  An  express  enactment  that  a  consent  in  writing 
should  be  valid  is,  to  my  mind,  by  implication,  an  enactment 
that  a  consent  in  writing  may  be  v£ilid  without  being  attested 
by  two  witnesses.     The  former  statute  [that  of  Anne]  required 

(a)  6  C.  B.  456.     See  also  Latour  v.  Bland  (2  Stark.  384). 

(b)  4  H.  L.  Ca8.  815.  (c)  See  p.  915. 

{d)  8ee  the  judgment  of  Lord  Wensleydale  in  Kyle  v.  Jefferys 
(3  Macq.  61 1) :  "I  think  that  the  opinion  of  the  six  judges  in  the  case 
of  Jefferys  v.  Boosey  was  correct ;  that  since  the  stat.  of  54  Geo.  3,  a 
156,  there  is  no  occasion  to  have  an  assignment  in  writing  of  a  copy- 
right executed  in  the  presence  of  two  witnesses." 

ie)  7H.  AN.  118. 

(f)  31  L.  J.  353,  Ex.;  7  L.  T.  N.  S.  334;  10  W.  R.  581. 
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a  consent  in  writing  attested  by  two  witnesses ;  the  latter       ^tlL^' 

[54  Geo.  3,  c.  1 56]  requires  a  consent  in  writing  only.     It  is   Chap™  xv. 

clear  to   my  mind,  after  the   Act   of  54   Geo.  3,  c.  156,  the 

plaintiff  could  not,  without  infringing  the  express  words  of 

that  statute,  say  a  consent  in  writing  was  not  valid  without  two 

witnesses,  because  there  was  an  enactment  to  that  effect  in 

the  statute   of  Anne.    The  two   statutes  are  inconsistent. 

After  that  time,  if   a  consent   in  writing  is  valid  without 

two  witnesses,  it  seems  to  me,  as  a  matter  of   reasoning,  to 

follow  that  an  unattested  assignment  is  also  valid ;  for  if,  as  it 

was  argued  prior  to  the  statute,  because  a  consent  in  writing 

is  not  valid  without  two  witnesses,  so  neither  is  an  assignment : 

as  a  consent  is  now  valid  without  two  witnesses,  so  also  is  an 

assignment   valid   without    two   witnesses.(a)  ....  By  the 

54  Geo.  3,0. 1 56,  the  Legislature  seem  to  have  taken  the  view 

that  I  have  mentioned,  and,  while  still   enacting  that  the 

contract  must  be  in  writing,  left  out  purposely,  as  it  seems  to 

me,  the  necessity  of   having  two  witnesses.     In  the  case  of 

wills  it  may  well  be  that  greater  formality  and  ceremony 

should  be  required,  in  order  to  avoid  all  doubt  as  to  the  acts 

of  dead  men;   but  no  such  safeguards  are  required  in  an 

ordinary  instrument  of    commerce.     I   therefore  think  the 

Legislature  did  wisely  in  the  54  Geo.  3,  c.  156." 

The  second  mode  of  assigning  copyright  is  by  entry  in  Aegignment  by 
the  book  of  registry  kept  at  Stationers'  Hall.  St  sZitton^."*'^ 

Sect.  13  of  5  &  6  Vict.  c.  45,  after  providing  for  registration  ^*"- 
by  the  author  or  proprietor,  enacts  "  that  it  shall  be  lawful 
for  every  such  registered  proprietor  to  assign  his  interest,  or 
any  portion  of  his  interest  therein,  by  making  entry  in  the 
said  book  of  registry  of  such  assignment,  and  of  the  name 
and  place  of  abode  of  the  assignee  thereof,  in  the  form 
given  in  the  schedule  annexed  to  the  Act,  on  payment  of 
the  sum  of  five  shillings ;  and  such  assignment  so  entered 
shall  be  effectual  in  law  to  all  intents  and  purposes  whatso- 
ever, without  being  subject  to  any  stamp  or  duty,  and  shall 
be  of  the  same  force  and  effect  as  if  such  assignment  had 
been  made  by  deed." 

The  form  of  concurrence  of  the  party  assigning  the  copy- 
right in  any  book  already  registered,  given  in  the  schedule  to 
the  Act  is  as  follows : — 

(a)  The  inference,  however,  was  stronger  in  the  former  case,  as  it 
was  an  d/or^ioi^  argument  from  the  necessity  of  attestation  in  the 
case  of  a  mere  licence  to  its  necessity  in  the  case  of  the  greater  and 
more  important  assignment.  The  absence  of  the  necessity  of  attesta- 
tion in  tne  former  case  does  not  furnish  an  equally  strong  reason  for 
its  non-necessity  in  the  latter  case. 
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Part  I. 


I  A.  B,  of  being  the  assigner  of  the  copyright  of  the  book 

Chaftrr  XV.    hereunder  described,  do  hereby  require  you  to  make  entry  of  the  asaign- 
—  ment  of  the  copyright  therein. 


Dated  this 


day  of 


i8 


(Signed) 


A.B. 


The  fomi  of  entry  of  assignment  given  in  the  schedule  to 
the  Act  is  as  follows : — 


^ 


Date  of  Entry. 


Title  of  Book. 


[Set  out  the  title 
of  the  hook,  and\ 
refer  to  the  page^ 
of  the  registry  hook 
in  which  the  ori- 
ginal entry  of  the 
copyright  thereof 
is  made.^ 


Assigner  of  the 
Copyright. 


Anignee  of 
Copyright. 


A.B. 


CD. 


Name  and  abode  It  is  a  curious  discrepancy  that  while  sect.  13  requires 
the  entry  in  the  form  given  in  the  scliedule  of  "the  name 
and  place  of  abode  of  the  assignee,"  in  the  form  itself  which 
is  given  in  the  schedule  there  is  no  reference  whatever  to 
tlie  place  of  abode  of  the  assignee.  Would,  then,  an  entry 
following  strictly  the  form  given  in  the  schedule,  and 
omitting  the  place  of  abode  of  the  assignee,  be  a  valid 
assignment?  Tliis  question  was  raised  but  not  determined 
in  Wood  V.  Booseyj{a)  the  judgment  of  the  court  proceeding 
on  other  grounds.  The  safer  course  is,  to  add  the  place  of 
the  assignee's  abode. 
Must  an  Another  point  discussed  in  the  case  last  referred  to,  was 

before  he'can      whether  au  assigucc  of  copjTight  is  a  "  proprietor"  within 
the  meaning  of  that  tenn  in  sect.  24  of  5  Ik,  6  Vict.  c.  45, 
wliich  prevents  any  proprietor  of  copjTight  in  books  from 
maintaining  any  action  or  suit  at  law  or  in  equity,  or  any 


sue? 


(a)  L.  Rep.  2  Q.  B.  340 ;  36  L.  J.  103,  Q.  B. ;  15  L.  T.  N.  S.  530. 
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summary  proceedings,  in  respect  of  any  infringement  of  such  ^^1' 
copyright,  unless  he  shall,  before  commencing  such  action,  Cha.ptkb  xv. 
&c.,  have  caused  an  entry  to  be  made  in  the  book  of  registrj' 
pursuant  to  the  Act.  The  Court  did  not  decide  this  question 
either,  but  Cockbum,  C.J.,  leaned  to  the  opinion  that  an 
assignee  was  not  a  proprietor  witliin  the  application  of 
sect.  24.  Lush,  J.,  entertained  considerable  doubt  on  the 
subject,  and  the  other  two  judges,  Blackburn  and  Mellor,  J  J., 
decUned  to  express  any  opinion  on  so  doubtful  a  point. 
Cockbum,  C. J.,  said :  "  The  result  of  the  discussion  has  been 
to  cause  me  very  strongly  to  incline  to  the  opinion  that 
sect.  24  of  5  &  6  Vict.  c.  45,  which  requires  that  the  pro- 
prietor shall  be  registered  before  he  shall  be  entitled  to 
bring  an  action  for  the  infringement  of  his  copyright,  does 
not  apply  to  the  case  of  an  assignee  to  whom  the  proprietor- 
ship is  assigned.  The  moment  the  copyright  is  established 
in  the  origintil  proprietor,  there  is  notliing  to  prevent  him  ' 
from  assigning  it  by  any  mode  by  wliich  property  of  that 
description  can  be  assigned  in  law,  the  statute  only  aflTording 
one  mode  of  making  the  assignment  more  convenient  and 
less  expensive  than  the  ordinary  mode  of  conveyance  by 
deed.(a)     If  the  assignment  is  made  under  the  statute,  then, 

no    doubt,  its    tenns    must   be   complied  with But 

taking  this  not  to  be  a  statutory  assignment,  is  it  necessary 
that  the  assignee  should  cause  an  entry  of  proprietorship  to 
be  made  under  sect.  24  before  he  can  sue  ?  Now,  I  observe 
that  there  is  a  distinction  in  the  earlier  sections  between 
'proprietor*  as  applied  to  the  person  by  whom  the  work  is 
originally  published,  and  in  whom  the  property  originally 
vested,  and  any  person  who  takes  by  assignment  from  him ; 
nor  do  I  anywhere  in  the  Act  find  that  the  assignee  has  any 
right  to  insist  upon  having  his  name  entered  as  the  new  pro- 
prietor :  the  only  case  in  which  the  change  of  the  name  of 
the  proprietor  is  to  be  made  being  where  the  statutory  form 
of  assignment  is  resorted  to  ;  and  even  in  that  case  it  is  not 
the  assignee  but  only  the  assignor  who  can  insist  on  the  change 
being  made  in  the  register.  Therefore,  to  hold  that  the 
assignee  must  make  an  entry  under  sect.  24  of  his  proprietor- 
ship, before  he  can  sue  for  the  infringement  of  the  copyright 
transferred  to  him,  he  having  no  power  under  the  statute, 
either  through  the  means  of  this  Court,  or  any  other  means 
that  I  can  see,  to  enforce  the  registration  of  an  entry  by  way 
of  assignment  under  sect.  13,  and  to  apply  the  term  proprietor 
to  him,  would,  I  think,  work  considerable  inconvenience,  if 

(a)  As  to  the  necessity  c^  a  deed,  vide  ante,  pp.  168,  169. 
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pam  I.  jjQ^  considerable  injustice.  However,  although  I  make  these 
ChaptmXV.  observations  in  passing,  to  show  the  matter  has  not  been 
overlooked,  I  do  not  desire  to  be  understood  as  resting^  my 
present  judgment  on  that  point."  Blackburn,  J.,  observed, 
"  With  regard  to  the  objection  that  there  is  no  entry  of  the 
plaintiff  as  proprietor  of  the  copyright  under  sect.  24  of  5  & 
6  Vict.  c.  45,  at  first  I  thought  the  objection  fatal  to  the 
plaintiff's  case,  but  after  heariug  the  argument  my  opinion  is 
much  shaken,  and  I  would  not  support  the  nonsuit  on  that 
ground  without  further  time  for  consideration." 

In  this  state  of  tlie  law  it  would  obviously  be  very  unsafe 

for  an  assignee  of  copyright  to  commence  any  proceeding  for 

infringement  of  his  right  without  having  previously  registered 

at  Stationers'  Hall. 

printSd^ore         Uulcss  there  is  some  stipulation  to  the  contrary  in  the 

auignment.       Conditions  of  sale,  the  person  who  sells  his  copyright  to 

another  may  print  any  number  of  copies  up  to  the  time  of 

the  sale,  and  retain  and  sell  such  copies  after  disposing  of 

the  copyright;  though,   of  course,  he  commits  piracy  by 

printing  any  copies  after  the  sale.(a) 

SiOT  wSraUon       '^^^  purchaser  of  the  copyright  for  a  limited  period  was  held 

of  limited  period  by  Wood,  V.C.,  entitled  to  continue  to  sell  after  the  expiration 

of  oopyrig  t.      ^1  ^y^qx,  period  copies  printed  before  its  expiration,  where  there 

was  no  actual  fraud.(S) 
Bqnitabie  Courts  of  equity  used  to  give  relief  and  enforce  contracts 

m  many  cases  where  there  was  no  remedy  at  law.  Amongst 
other  maxims  which  they  acted  on  was  one — that  Equity 
looks  upon  that  as  done  which  ought  to  have  been  done.  The 
most  common  cases  of  the  application  of  the  rule  are  under 
agreements,  all  such  being  considered  as  performed  which  are 
made  for  a  valuable  consideration,  in  favour  of  persons 
entitled  to  insist  on  their  performance.  Thus  an  agreement 
to  assign  was  treated  by  Equity  as  a  valid  assignment,  and 
infringements  of  literary  property  have  been  restrained  where 
the  claimant  of  the  aid  of  Chancery  had  only  an  equitable 
title  to  relief,  and  possessed  no  title  recognised  at  law.  We 
have,  happily,  no  longer  Courts  of  Law,  as  distinguished 
from  Courts  of  Equity.  There  is  one  Supreme  Court  of 
Judicature,  all  the  sub-divisions  of  which  are  empowered  to 
administer  equity  as  well  as  law,(c)  and  are  bound,  in  case  of 
any  conflict  between  the  two,  to  see  that  the  rules  of  equity 
shall  prevail.(cQ  The  three  cases  next  referred  to  possess, 
therefore,  now  only  an  historical  interest. 

(a)  Taylor  v.  Pillow  (L.  Eep.  7  Eq.  418). 

(b)  Howitt  V.  HaU  (10  W.  E.  381 ;  6  L.  T.  N.  S.  348). 

(e)  36  &  37  Vict.  0.  66,  8.  24.  (d)  Ibid.  sect.  25,  subsect.  11. 
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Lord  Mansfield  was  of  opinion,  in  Millar  v.  Taylor,(a)  ^t^^' 
that  unless  a  court  of  equity  saw  a  law  right  existing  in  the  chapt«b  xy. 
author  it  would  not  interfere.  Such  also  was  the  opinion 
of  Lord  Eldon  in  Rundell  v.  Micrray.{b)  But  Lord  Lynd- 
hurst  in  Ghappell  v.  Pwday,{c)  referring  to  this  expression 
of  opinion,  observed :  "  If  by  this  it  was  meant  to  be  said  that 
a  court  of  equity  would  only  interfere  when  the  legal  right 
was  in  the  party  applying  for  its  interference,  I  will  not  go 
so  far ;  because  I  think  that  a  court  of  equity  will  assist  any 
party  having  an  equitable  right,  where  the  legal  right  inter- 
venes to  prevent  his  obtaining  justice ;  otherwise  great  fraud 
would  ensue." 

In  Swe^  V.  Shaw,{d)  the  plaintiffs,  who  sought  to  restrain 
the  infringement  of  their  property  in  certain  reports  of 
cases,  furnished  to  them  for  publication  by  two  barristers, 
asserted  only  an  equitable  title  to  the  copyright  under  an 
agreement  with  the  barristers  who  reported  the  cases.  The 
Vice-Chancellor,  Sir  Launcelot  Shadwell,  was  distinctly  of 
opinion  that  the  plaintiffs  had  made  out  only  an  equitable 
right,  but  that,  nevertheless,  they  had  stated  quite  a  suffi- 
cient case  to  support  their  bill ;  and  he  continued  the 
injunction  restraining  the  defendants  from  infringing  the 
copyright  of  the  plaintiffs.  With  reference  to  the  nature  of 
the  agreement,  the  Vice  Chancellor  said:  "What  the  plain- 
tiffs state  is  that  they  have  agreed  with  A  and  B  that 
A  and  B  shall  report  cases  for  them ;  and  accordingly  A 
and  B  do  take  notes  of  cases,  which  are  printed  by  Sweet 
and  others,  the  plaintiffs,  and  they  publish  them,  and  then 
the  plaintiffs  aver  that  they  have  a  copyright  in  the  cases 
published.  Now  I  think  that  they  have  in  equity,  but  I 
cannot  understand  how  they  have  got  the  copyright  at  law  ;(e) 
because  I  cannot  see  how,  at  law,  the  agreement  that  persons 
shall  prepare  a  work  for  the  plaintiffs  gives  the  plaintiffs  a 
copyright  at  law,  for  nothing  can  pass  at  law  except  that 
which  actually  exists ;  and  it  is  true,  not  only  with  respect 
to  an  assignment,  but  also  with  respect  to  a  release,  as 
Littleton  points  out,  that  there  cannot  be  a  release  of  a  future 
right,  and  consequently  there  cannot  be  an  assignment  of 
anything  that  does  not  now  exist."(/)     The  same  judge  else- 

(a)  4  BniT.  2400. 

(h)  tfac.  315.  But  see  the  order  made  by  the  same  judge  in  Mawmcm 
T.  Tegg  (2  Ruse.  385). 

(c)  4  Y.  A  Col.  {d)  3  Jur.  217. 

(e)  Bat  nee  the  language  of  5  &  6  Vict.  c.  45,  s.  18,  referred  to 
ante. -p.  165. 

(/)  See  also  Btoeei  y.  Maughan  (4  Jur.  456). 
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Paot  I.  \vhere(a)  says  :  '*  This  Court  always  takes  notice  of  the  equit* 
chaptib  XV.  able  interest ;  and  if  the  equitable  right  to  the  copyright  is 
complete,  this  Court  will  take  care  that  the  real  question 
shall  be  tried,  notwithstanding  there  may  be  a  defect  in 
respect  of  the  legal  property."  And  Lord  Eldon,  in  a  case  of 
equitable  title,  where  he  thought  it  advisable  that  an  action 
should  be  tried  at  law  before  he  granted  an  injunction, 
ordered  the  defendants  to  admit  the  legal  title  of  the  plain-: 
tifif  in  the  trial  of  the  action.(6) 

An  agreement  in  writing  between  an  author  and  a  book- 
seller by  which,  after  reciting  that  the  author  had  prepared 
a  new.  edition  of  one  of  his  works  which  the  publisher  was 
desirous  of  purchasing,  it  was  agreed  that  2500  copies  of 
the  work  should  be  printed  at  the  expense  of  the  bookseller, 
who  was  to  pay  the  author  by  instalments  a  sum  named  for 
the  said  edition,  was  held  to  constitute  the  publisher,  not 
merely  the  purchaser  of  2500  copies  of  the  work,  but  an 
assignee  in  equity  of  the  copyright  to  the  extent  of  being 
alone  entitled  to  publish  the  whole  edition,  consisting  of 
25CXD  copies,  and  to  prevent  the  piracy  of  that  edition  by  any 
other  person,  (c) 

On  the  other  hand  a  written  agreement  between  an 
author  and  a  publishing  firm  that  the  latter  "should  print, 
reprint,  and  publish  a  work  of  the  author's,  at  their  own 
risk,  on  the  terms  of  dividing  equally  with  him  any  profits 
that  there  might  be  after  payment  of  all  expenses  ;  and  that 
if  all  the  copies  should  be  sold  and  another  edition  should 
be  required,  the  author  should  make  all  necessary  alterations 
and  additions,  and  the  publishers  should  print  and  publish 
a  second  and  subsequent  editions  on  the  same  terms,  and 
that  if  all  the  copies  of  any  edition  should  not  be  sold  in 
five  years  from  the  time  of  publication,  the  publishers  might 
sell  the  remaining  copies  by  auction  or  otherwise,  in  order 
to  close  the  account,"  was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Wood,  V.C,  not  to  be  a  contract 
for  the  assignment  of  the  author's  copyright  but  a  mere 
personal  contract  on  both  sides,  not  assignable  by  either 
party.(rf)  The  firm  with  whom  the  agreement  was  made 
having  been  changed,  and  its  interest  having  been  assigned 
to  a  new  firm,  the  latter  firm  was  held  not  entitled  to  restrain 
the  publication  of  a  new  edition  by  another  publisher  with 
the  author's  concurrence. 

(a)  Bohn  v.  Bogue  (10  Jur.  421). 

(h)  Mavrman  v.  Tegg  (2  Buss.  402). 

(c)  Sweet  V.  Catei*  (11  Sim.  573). 

{d)  Stevens  v.  Benning  (6  D.  M.  &  G.  223 ;  i  Kay  &  J.  168). 
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This  was  followed  by  Fry,  J.,  in  the  recent  case  of  Hole  v.  ^t^' 
Bradbury{a\  where  the  joint  authors  were  held  entitled  to  chapmeXv. 
restrain  the  further  publication  of  their  work  by  a  firm  of 
publishers  which  had  succeeded  to  the  business  of  the 
original  firm.  One  of  the  joint  authors  in  this  case  had 
sketched  on  blocks  (which  were  ultimately  paid  for  out  of 
the  proceeds  of  the  sale  of  the  book)  certain  drawings  from 
which  the  illustrations  of  the  book  were  engraved.  These 
drawings  remained,  in  the  opinion  of  the  learned  judge,  the 
property  of  the  joint  authors,  and  the  blocks  were  not  the 
property  of  the  publishers.  Bearing  in  mind  the  small  value 
-of  the  wood  in  comparison  with  that  of  the  drawings,  and 
that  an  injury  had  been  done  to  the  authors  by  the  use 
which  had  been  made  of  the  blocks  for  a  publication  not 
authorised  by  them,  the  learned  judge  ordered  the  blocks  to 
be  delivered  up  to  the  author3.(6) 

A  case  similar  was  Reade  v,  Bentley,{c)  where  an  agree-  Reader, Bentief. 
ment  was  entered  into  between  the  plaintiff  and  defendant 
that  the  latter  should  "  publish  at  his  own  expense  and  risk 
a  book  written  by  the  plaintiff,  and  after  deducting  from  the 
produce  of  the  sale  thereof  the  charges  for  printing,  paper, 
advertisements,  embellishments,  and  other  incidental  expenses, 
including  the  allowance  of  ;f  lo  per  cent,  on  the  gross  amount 
of  the  sale  for  commission  and  risk  of  bad  debts,  the  profits 
remaining  of  every  edition  that  should  be  printed,  to  be 
divided  equally  between  the  plaintiff  and  defendant;  the 
books  sold  to  be  accounted  for  at  the  trade  sale  price,  reckon- 
ing twenty-five  copies  as  twenty- four,  unless  it  should  be 
thought  advisable  to  dispose  of  any  copies,  or  of  the  remainder 
at  a  lower  price,  which  was  left  to  the  judgment  and  discre- 
tion of  the  defendant."  The  Vice-Chancellor  (Wood)  was 
clearly  of  opinion  that  this  agreement  was  not,  and  was  never 
intended  by  either  party  to  be,  a  contract  for  the  sale  or 
purchase  of  the  copyright.  The  Vice-Chancellor  said :  "  It 
is  unfortunate  that  publishers  and  authors  should  frame  their 
agreements  with  so  little  precision,  as  from  the  case  of 
Stevens  v.  Benning  and  this  case  it  appears  they  are  in  the 
habit  of  doing.  At  the  same  time,  from  what  I  see  in  this 
case,  I  feel  more  confident  than  I  did  in  Stevens  v.  Benning 
that  there  was  no  intention  to  dispose  of  the  copyright  by 
this  agreement,  because  I  cannot  suppose  that  authors  or 
publishers  are  so  unaware  of  the  importance  and  valu^  of 
that  right,  as  not  clearly  to  express  their  intention  when  they 
mean  the  copyright  to  pass." 

(a)  L.  B.  12  C.  D.  886.  (6)  P.  899.  (c)  3  K.  &J.  271. 
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PiL«  I.  When  the  case  of  Meade  v.  Bentley  came  a  second  time 

CBAmaxv.  before  the  Court,  the  counsel  for  the  defendant  did  not  con- 
tend that  the  agreement  amounted  to  a  sale  of  the  copyright, 
but  insisted  that  the  plainti£f  had  thereby  granted  to  the 
defendant  an  irrevocable  licence  to  print  and  publish.  The 
Vice-Chancellor  did  not,  however,  adopt  this  construction 
of  the  agreement.  He  said  :(a)  "  If  the  defendant's  construc- 
tion be  correct^  it  follows  that  so  long  as  he  lives  and  is 
willing  to  continue  publishing  fresh  editions  of  the  work, 
so  long^  according  to  the  doctrine  in  Siveet  v.  Cater,  the 
plaintiff  will  be  precluded  from  asserting  a  right  to  publish 
any  copipeting  edition.  The  defendant  could  compel  the 
plaintiff  to  abstain  from  publishing  a  single  copy  of  Uie 
work,  so  long  as  he  expressed  his  readiness  to  continue 
publishing.  But  the  plaintiff  has  no  reciprocal  power.  He 
could  never  compel  the  defendant  to  publish  more  than  a 
single  edition  of  the  work.  His  powers  are  limited  to  what 
the  contract  gives  him ;  and,  according  to  the  contract, 
when  the  defendant  has  published  a  second  edition  the  con- 
tract on  his  part  is  fulfilled.  This  is  a  position  of  consider- 
able hardship  for  an  author,  and  one  which  ought  to  be 
clearly  shown  upon  the  I  face  of  a  contract    to  have  been 

contemplated  by  the  parties  who  entered  into  it It 

cannot  be  contended  that  the  agreement  on  the  author's 
part  is  like  a  grant,  in  which  the  onus  is  upon  the  grantor, 
•  of  showing  that  he  has  not  parted  with  all  which  the  grant 
appears  to  comprise.  The  onvs  is  here  with  the  party  who 
contends  that  tiiis  agreement  amounts  to  a  licence,  which, 
upon  the  face  of  it,  it  does  not.  It  certainly  is  not  an 
assignment  of  the  copyright.  It  does  not  appear  to  me  to 
create  more  than  a  joint  adventure ;  and  if  licence  there  be 
at  all,  it  is  only  a  licence  so  far  as  may  be  necessary  for 
carrying  out  that  joint  adventure,  and  an  implied  licence  for 
that  purpose.  That  being  so,  the  orms  is  upon  the  defendant 
of  showing  that  the  contrary  construction  is  necessary ;  and 
that  not  being  shown,  a  constiTiction  which  would  leave  the 
author  fast  bound,  and  the  publisher  entirely  free,  after  the 
publication  of  one  edition,  is  not  a  reasonable  construction 
to  adopt  in  considering  the  effect  of  an  agreement  of  this  cha- 
racter/' His  Honour  showed  his  disapprobation  of  the  loose 
manner  in  which  the  agreement  had  been  framed  by  giving 
no  costs,  considering  each  party  equally  in  fault  for  having 
entered  into  an  agreement  so  difficult  of  interpretation. 
Where  a  writer  agreed  with  a  publisher  to  edit  a  transla- 

(a)  4  K  &  J.  664. 
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ticm  of  Montaigxie's  works,  adding  notes  and  a  biographical  p^i- 
sketch  of  the  author,  for  a  particular  sum,  to  he  increased  ckambxv. 
by  certain  other  sums  as  further  editions  should  be  pub- 
lished, all  the  copies  published  to  be  printed  by  the 
publisher^  the  intention  being  that  he  should  have  the 
copyright ;  and  the  work  was  published  before  the  statute 
5  &  6  Vict.  c.  45  ;  the  question  was  raised,  but  it  was  not 
necessary  to  decide  it,  whether  the  writer  was  the  author 
and  owner  of  the  copyright  in  the  work.  "  I  do  not  wish 
to  express  a  decided  opinion,"  said  Blackburn,  J.,  "  but  my 
present  impression  is  that  he  would  have  been  the  author, 
and  that  the  copyright  would  have  been  in  him,  although  a 
court  of  equity  inight  have  called  on  him  to  transfer  the 
copyright  *'  to  the  publisher.  Mellor,  J.,  was  of  a  similar 
opinion.(a)  After  the  death  of  the  publisher  in  this  case, 
his  widow,  with  the  writer's  knowledge  and  assent,  regis- 
tered the  copyright  in  her  own  name,  under  5  &  6  Vict, 
c  45  ;  and  it  was  held  that  the  primd  facie  evidence  of  her 
title  afforded  by  the  roister  was  not  rebutted  by  the 
absence  of  proof  of  a  formal  assignment  in  writing.  (5) 

In  the  case  of  photographs,  paintings,  and  drawings,  there  ^^^ 
can  be  no  equitable  title  by  a  parol  agreement  to  assign,  as  photognpS. 
sect.  3  of  25  and  26  Vict.  c.  68,  expressly  provides,  with 
respect  to  them,  that  *^  every  assignment  and  every  licence  to 
use  or  copy,  4>y  any  means  or  process,  the  design  or  work 
which  shall  be  the  subject  of  such  copyright  shall  be  made 
by  some  note  or  memorandum  in  writing,  to  be  signed  by  the 
proprietor  of  the  copyright,  or  by  his  agent  appointed  for  that 
purpose  in  writing."(c) 

Where  the  owner  of  the  copyright  in  a  picture  signed  the 
following  memorandum  addressed  to  an  art  publisher:  "I 
assign  to  you,  for  the  purpose  of  producing  an  engraving  of 
one  size,  the  copyright  of  the  picture  painted  by,''  &c..  Fry,  J., 
held  that  this  was  not  an  assignment  of  the  whole  copyright 
in  the  picture;  that  the  assignor  still  remained  owner  of 
the  copyright  in  the  picture,  and  was  at  liberty  to  make  and 
publish  copies  of  it(^ 

A  valid  assignment   of  the  copyright  in  dramatic  and  Drammtia 
musical  compositions,  regarded  simply  as  literary  productions,  SmpMmolls. 
and  not  carrying  with  them  the  right  of  representation,  may 
be  made  either,  first,  by  an  instrument  in  vnriting  which  need 
not  be  under  seal  or  attested  by  witnesses,(e)  or,  secondly, 

(a)  Haalitt  v.  Tenvpleman  (13  L.  T.  N.  S.  593). 
(6)  Ibid.  (c)  Strahan  v.  Qrciham  (16  L.  T.  N.  S.  87). 

(d)  Lticas  v.  Coohe  (L.  R.  13  G.  D.  872). 
(e)  See  the  cases  qnoted  ante,  pp.  167  seq, 
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pami.       Y)j  entry  in   the  book  of  registry  at   Stationers'  Hall  in 
CHAwam  XV.   the    fomi    above    given   (p.    172)   for    the    assignment    of 
books. 

The  necessity  of  v<n:iting  to  confer  a  title  by  assignment, 
valid  at  law,  is  apparent  from  the  cases  already  cited  with 
reference  to  the  assignment  of  copyright  in  books,  as  by 
the  interpretation  clause  (sect.  2)  of  5  &  6  Vict.  c.  45,  the 
word  "  book"  is  used  to  include  "  every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet  of 
RiRWof  music,  &c." 

jfSflSmancc!"  ^'  The  right  of  representing  or  causing  to  be  represented  a 
dramatic  or  musical  piece  is  distinct  from  the  copyright  in 
the  book  containing  such  dramatic  or  musical  piece,  and  the 
assignment  of  the,  latter  does  not  carry  with  it  a  title  to  the 
former.  Sect.  22  of  5  &  6  Vict.  c.  45,  enacts  "  that  no  assign- 
ment of  the  copyright  of  any  book  consisting  of  or  containing 
a  dramatic  piece  or  musical  composition  shall  be  holden  to 
convey  to  the  assignee  the  right  of  representing  or  performing 
such  dramatic  piece  or  musical  composition,  unless  an  entry 
in  the  said  registry  book  shall  be  made  of  such  assignment, 
wherein  shall  be  expressed  the  intention  of  the  parties  that 
such  right  shall  pass  by  such  assignment." 

This  section  was  in  all  probability  passed  to  obviate  the 
effect  of  the  decision  in  Cumberland  v.  PlancM,{a)  that  when 
an  author  simply  assigned  the  copyright,  he  also  parted  with 
the  right  of  representation.  (J) 

Writing  is  necessary  to  the  assignment  of  the  right  to 
represent,  or  cause  to  be  represented,  a  dramatic  or  musical 
piece.  This  has  been  held  to  follow  by  inference  from 
sect.  2  of  3  &  4  Will.  4,  c.  15  (the  Act  which  gave  the 
authors  of  dramatic  pieces  the  sole  right  of  causing  them 
to  be  represented),  which  imposes  a  penalty  on  any  person 
performing  dramatic  pieces  "  without  the  consent  in  writing 
of  the  author  or  other  proprietor  first  had  and  obtained." 
As  this  section  renders  a  consent  in  writing  necessary  to 
justify  a  single  representation,  it  has  been  decided  by  the 
Court  of  Common  Pleas  in  Shepherd  v.  C(mquest{c)  that  an 
assignment  conveying  the  exclusive  right  to  represent 
throughout  Her  Majesty's  dominions,  or  (if  that  be  pos- 
sible) in  some  definite  part  of  them,  must,  in  order  to  be 
valid,  be  in  writing  also.  In  that  case  the  plaintiffs  had 
engaged  by  word  of  mouth  one  Courtney  to  visit  Paris  for 

(a)  I  A.  &  E.  580. 

(h)  Per  Ow\  in  Lacyv,  Bhys  (4  B.  <&  S.  873 ;  33  L.  J.  1 57,  Q.  B. ; 
9  L.  T.  N.  S.  607  ;  12  W.  R.  309). 
(fO  17  C.  B.  427 ;  25  L.  J.  127,  C.  P.    See  17  C.  B,  442. 
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the  purpose  of  adapting  a  piece  there  in  vogue  for  repre-  p^^* 
sentation  upon  the  English  stage,  the  terms  being  that  the  Caiprnxv. 
plaintiffs  should  give  him  a  weekly  salary  and  pay  his 
expenses,  and  should  have  the  sole  right  of  representing 
the  piece  in  London,  Courtney  to  retain  the  right  of  repre- 
sentation in  the  provinces.  In  pursuance  of  the  agreement 
Courtney  proceeded  to  Paris,  and  adapted  a  piece,  which 
was  represented  by  the  plaintiffs  at  their  theatre.  Courtney 
afterwards  assigned  the  copyright  in  the  piece  to  the 
defendant,  who  caused  it  to  be  represented  at  his  theatre, 
whereupon  the  plaintiffs,  claiming  the  sole  right  of  repre- 
sentation^ brought  an  action  to  recover  the  penalties 
imposed  by  sect.  2  of  3  &  4  Will.  4,  c.  15.  It  was  held 
that  there  had  been  no  valid  assignment  to  the  plaintiffs 
either  of  the  copyright  in  the  piece  or  of  the  sole  right  of 
representation,  and  consequently  that  they  must  fail  in  their 
action. 

An  assignment  by  the  composer  of  two  songs  of  all  his 
**  copyright"  in  the  songs,  and  "  all  other  the  estate,  right, 
title,  interest,  property  ....  benefit,  claim  and  demand 
whatsoever"  of  8md  in  them,  was  held  to  carry  the  exclusive 
right  of  performance.(a) 

Where  A  wrote  a  letter  to  B,  agreeing  to  "  let  B  have"  a 
drama  belonging  to  A,  in  discharge  of  a  particular  sum  which 
A  owed  to  B,  this  was  held  by  Byles,  J.,  at  Nisi  Prius,  to  be 
a  complete  assignment  to  B  of  A's  whole  property  in  the 
drama.(&) 

A  document  acknowledging  the  receipt  by  T.  from  Messrs.  Lioenoe  not 
R  and  K,  of  a  sum  of  money  **  for  the  London  right"  of  a  ISigirmaft. 
dramatic  piece,  was  held  to  be  (not  technically  an  assign- 
ment but)  a  licence  or  consent,  for  the  whole  period  of  T.'s 
own  right,  to  E.  and  E.'s.  enjoyment  of  the  sole  right  of  re- 
presenting in  London.(c) 

It  was  held  also  (after  evidence  received  on  the  point)  that 
such  licence  or  consent  was  assignable  by  R.  and  E.(d) 

The  consent  of  the  author  or  proprietor  of  a  dramatic  cmwent  by 
piece,  to  its  representation,  need  not  be  under  the  hand  of 
the  author  or  proprietor  himself,  but  may  be  given  by  an 
agent(e) 

(a)  E»  pte.  Hutchins  and  Romer  (L.  R.  4,  Q.  B.  D.  483). 

(6)  Lacy  v.  Toole  (15  L.  T.  N.  S.  512).  See  Lwy  v.  Rudey  (L.  R.  6, 
G.  P.  523).  The  semble  in  the  former  case,  that  an  assignment  of  the 
right  to  represent  need  not  be  in  writiuff,  is  incorrect,  as  the  case  of 
Shepherd  y.  Oonquest,  referred  to  8upra,  shows. 

{c)  Taylor  v.  NevUle  (38  L.  T.  N.  S.  50;  47  L.  J.  Q.  B.  254). 

(d)  IbicL  (e)  Moreton  v.  Copdaitd  (16  C.  B.  517). 


agent. 
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of  right  of 

representatioa 

separately. 


^^i-  Sect.  22  of  5  &  6  Vict.  c.  45,  in  cases  where  it  is  intmded 

chaitxb  XV.  to  assign  the  right  of  representation  as  well  as  the  copyright 
Asiignment  of  a  dnitnatic  or  musical  piece,  renders  necessary  an  entry 
in  the  book  of  registry  of  the  assignment,  expressing  an 
intention  to  convey  the  right  of  representation.  The  lan- 
guage of  the  enactment  refers  only  to  cases  where  it  is 
intended  to  convey  both  copyright  and  the  right  of  rei»^ 
sentation ;  nothing  is  S€dd  as  to  the  mode  of  assigning  the 
right  of  representation  separately.  We  have  just  seen  thai 
it  must  be  assigned  by  writing,  and  there  does  not  seem  to  be 
any  other  requisite  to  a  valid  assignment. 

Sect:  22  has  no  application  to  the  case  of  a  simple 
assignment  of  the  exclusive  right  of  representation,  and 
an  instrument  assigning  that  right  does  not  require  to  be 
registered,  even  though  it  likewise  convey  the  copyright.(a) 
Where  a  deed  assigned  "  both  copyright  and  acting  right'' 
in  a  dramatic  piece,  it  was  held  by  the  Court  of  Queen's 
Bench  that  registration  was  not  required  to  entitle  the 
assignee  to  bring  an  action  for  infringement  of  his  right 
— that  sect.  22  does  not  apply  to  a  case  in  which  there 
is,  in  terms,  an  assignment  of  the  right  of  representation 
itself.(6) 

It  is  a  curious  omission  in  the  Acts  of  Parliament  relating 
to  copyright^  that  none  of  them  mentions  the  assignee  of 
an  engraver,  or  expressly  confers  a  copyright  on  such 
assignee.  But  sect.  2  of  8  Geo.  2,  c.  13,  the  Act  which 
first  gave  a  copyright  in  prints,  and  imposed  penalties  for 
infringement  of  it,  provides,  "that  it  shall  and  may  be 
lawful  for  any  person  or  persons  who  shall  hereafter 
purchase  any  plate  or  plates  for  printing,  from  the  original 
proprietors  thereof^  to  print  and  reprint  from  the  said  plates 
without  incurring  any  of  the  penalties  in  this  Act  men- 
tioned." This  section,  says  Buller,  J.,  in  TJiompson  v. 
Symond8y{c)  takes  it  for  granted  that  the  proprietor  may 
assign.  And  Grose,  J.,  in  the  same  case  added,  "When 
the  print  was  originally  published  the  requisites  of  the 
statute  were  complied  with.  Then  the  exclusive  right  was 
vested  in  the  engraver ;  and  the  instant  he  assigned  to  the 
plaintiff,  the  latter  had  every  right  that  the  engraver  had 
before." 

The  assignee  may  maintain  an  action  for  penalties  in  his 

(a)  Laou  v.  Rhys  (4  Best  &  S.  873 ;  33  L.  J.  1 57,  Q.  B. ;  9  L.  T.  N.  S. 
607 ;  12  W.  R.  607).  Ma/rsh  v.  Oonquest  (17  0.  B.  N.  S.  418 ;  33  L.  J. 
319*  C.  P.;  10  L.  T.  N.  S.  7^7 ;  12  W.  Bm  309). 

(b)  Ibid. 

(c)  5  T.  R.  46. 


PabUshed 
eagravings. 


I 


TRANSrER   OF   COPYRIGHT.  I  83 

own  name.  It  was  argued  in  Thompson  v.  Symonda  that  the  ^^^' 
e£fect  of  the  ist  and  2nd  sections  of  8  Geo.  2,  e;  13,  taken  chafctexv. 
together,  was  that  the  purchaser  from  the  original  engraver 
is  merely  exempt  from  the  penalties  of  the  statute,  but  that  if 
any  other  person  copy  the  plate  the  action  must  be  brought 
by  the  original  proprietor,  who,  perhaps,  may  be  considered  as 
a  trustee  for  the  assignee,  as  to  any  damages  that  he  may 
recover.  But  this  reasoning  did  not  prevail,  and  the  assignee 
vras  held  entitled  to  maintain  the  action  in  his  own  name. 

An  assignment  of  the  copyright  in  engravings,  it  would 
seem,  must  be  in  writing,  signed  by  the  proprietor  with  his  own 
hand,  in  the  presence  of,  and  attested  by,  two  or  more  credible 
witnesses.  None  of  the  Acts  contain  any  provision  as  to  the 
mode  of  assigning  the  copyright,  but  17  Geo.  3,  c.  57,  gives 
to  the  proprietor  a  remedy  by  special  action  on  the  case 
against  any  one  who  prints,  reprints,  imports  for  sale, 
publishes,  sells,  or  otherwise  disposes  of,  any  copies  of  any 
print,  engraved,  etched,  drawn,  or  designed  in  Great  Britain 
"  without  the  express  consent  of  the  proprietor  or  proprietors 
thereof  first  had  and  obtained  in  writing,  signed  by  him,  her, 
or  them  respectively,  with  his,  her,  or  their  own  hand  or 
hands,  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses."  As  a  licence  require^  the  observance  of 
these  formalities,  it  should  seem  that  their  observance  is 
also  necessary  in  case  of  an  assignment  of  the  copyright.  A 
deed  does  not  appear  to  be  necessary. 

The  Act  which  first  conferred  a  copyright  in  paintings,  Drawings, 
drawings,  and  photographs,  25  &  26  Vict.  c.  68,  has  a  special  phJiognp^*! 
provision  (sect.  3)  as  to  the  mode  of  assigning  the  copy- 
right, or  of  giving  permission  to  copy,  or  use  in  any  other  way, 
the  subject  of  the  copyright  In  the  case  of  every  such 
assignment,  or  licence,  a  writing  is  necessary,  signed  by  the 
proprietor  of  the  copyright,  or  his  agent  appointed  for  the 
purpose  by  writing.  Furthermore  (by  sect.  4)  the  protectioi; 
of  the  Act  is  witJiheld  from,  and  no  action  for  penalties  is 
maintainable  by,  an  assignee,  unl&ss  an  entry  is  made  in 
"The  Kegister  of  Proprietors  of  Copyright  in  Paintings, 
Drawings,  and  Photographs,"  kept  at  Stationers'  Hall,  of  the 
assignment,  stating  the  date  of  the  assignment,  the  names  of 
the  parties,  the  name  and  place  of  abode  of  the  assignee  and 
of  the  author  of  the  work,  and  a  short  description  of  the 
nature  and  subject  of  the  work. 

Sect.  3  of  that  Act  provides  that  "all  copyright  under 
the  Act  shall  be  deemed  personal  or  movable  estate,  and 
shall  be  assignable  at  law,  and  every  assignment  thereof, 
and  every  licence  to  use  or  copy  by  any  means  or  process 
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Sect.  22  of  5  &  6  Vict.  c.  45,  in  cases  where  it  is  intended 
ckahsb  xv.  to  assign  the  right  of  representation  as  well  as  the  copyright 
of  a  dramatic  or  music^  piece,  renders  necessary  an  entry 
in  the  book  of  registry  of  the  assignment,  expressing  an 
intention  to  convey  the  right  of  representation.  The  lan- 
guage of  the  enactment  refers  only  to  cases  where  it  is 
intended  to  convey  both  copyright  and  the  right  of  repre- 
sentation ;  nothing  is  said  as  to  the  mode  of  assigning  the 
right  of  representation  separately.  We  have  just  seen  that 
it  must  be  assigned  by  writing,  and  there  does  not  seem  to  be 
any  other  requisite  to  a  valid  assignment. 

Sect:  22  has  no  application  to  the  case  of  a  simple 
assignment  of  the  exclusive  right  of  representation,  and 
an  instrument  assigning  that  right  does  not  require  to  be 
registered,  even  though  it  likewise  convey  the  copyright.(a) 
Where  a  deed  assigned  "  both  copyright  and  acting  right'' 
in  a  dramatic  piece,  it  was  held  by  the  Court  of  Queen's 
Bench  that  registration  was  not  required  to  entitle  the 
assignee  to  bring  an  action  for  infringement  of  his  right 
— that  sect.  22  does  not  apply  to  a  case  in  which  there 
is,  in  terms,  an  assignment  of  the  right  of  representation 
itself.(6) 

It  is  a  curious  omission  in  the  Acts  of  Parliament  relating 
to  copyright^  that  none  of  them  mentions  the  assignee  of 
an  engraver,  or  expressly  confers  a  copyright  on  such 
assignee.  But  sect  2  of  8  Oeo.  2,  c.  1 3,  the  Act  which 
first  gave  a  copyright  in  prints,  and  imposed  penalties  for 
infringement  of  it,  provides,  ''that  it  shall  and  may  be 
lawful  for  any  person  or  persons  who  shall  hereafter 
purOum  any  plate  or  plates  for  printing,  from  the  original 
proprietors  thereof^  to  print  and  reprint  from  the  said  plates 
without  incurring  any  of  the  penalties  in  this  Act  men- 
tioned.'' This  section,  says  Buller,  J.,  in  Thompson  v. 
Symond8,{c)  takes  it  for  granted  that  the  proprietor  may 
assign.  And  Grose,  J.,  in  the  same  case  added,  ''When 
the  print  was  originally  published  the  requisites  of  the 
statute  were  complied  with.  Then  the  exclusive  right  wfiis 
vested  in  the  engraver ;  and  the  instant  he  assigned  to  the 
plaintiff,  the  latter  had  every  right  that  the  engraver  had 
before." 

The  assignee  may  maintain  an  action  for  penalties  in  his 

(a)  Lacv  v.  Rhys  (4  Best  &  S.  873 ;  33  L.  J.  157,  Q.  B. ;  9  L.  T.  N.  S. 
607 ;  12  W.  R.  607).  Marsh  v.  Oonquest  (17  0.  B.  K.  S.  418 ;  33  L.  J. 
319,  0.  P.;  10  L.  T.  N.  S.  717 ;  12  W,  Bm  309). 

(6)  Ibid. 

(c)  5  T.  R.  46. 
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own  name.  It  was  argued  in  Thompson,  v.  Symonda  that  the  ^^^* 
effect  of  the  ist  and  2nd  sections  of  8  Geo.  2,  c;  13,  taken  CHA*mxv. 
together,  was  that  the  purchaser  from  the  original  engraver 
is  merely  exempt  from  tiie  penalties  of  the  statute,  but  that  if 
any  other  person  copy  the  plate  the  action  must  be  brought 
by  the  original  proprietor,  who,  perhaps,  may  be  considered  as 
a  trustee  for  the  assignee,  as  to  any  damages  that  he  may 
recover.  But  this  reasoning  did  not  prevail,  and  the  assignee 
was  held  entitled  to  maintain  the  action  in  his  own  name. 

An  assignment  of  the  copyright  in  engravings,  it  would 
seem,  must  be  in  writing,  signed  by  the  proprietor  with  his  own 
hand,  in  the  presence  of,  and  attested  by,  two  or  more  credible 
witnesses.  None  of  the  Acts  contain  any  provision  as  to  the 
mode  of  assigning  the  copyright,  but  17  Geo.  3,  c.  57,  gives 
to  the  proprietor  a  remedy  by  special  action  on  the  case 
against  any  one  who  prints,  reprints,  imports  for  sale, 
publishes,  sells,  or  otherwise  disposes  of,  any  copies  of  any 
print,  engraved,  etched,  drawn,  or  designed  in  Great  Britain 
"  without  the  express  consent  of  the  proprietor  or  proprietors 
thereof  first  had  and  obtained  in  writing,  signed  by  him,  her, 
or  them  respectively,  with  his,  her,  or  their  own  hand  or 
hands,  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses."  As  a  licence  require^  the  observance  of 
these  formalities,  it  should  seem  that  their  observance  is 
also  necessary  in  case  of  an  assignment  of  the  copyright.  A 
deed  does  not  appear  to  be  necessary. 

The  Act  which  first  conferred  a  copyright  in  paintings,  DnwingB, 
drawings,  and  photographs,  25  &  26  Vict.  c.  68,  has  a  special  ph^^pbs. 
provision  (sect.  3)  as  to  the  mode  of  assigning  the  copy- 
right, or  of  giving  permission  to  copy,  or  use  in  any  other  way, 
the  subject  of  the  copyright.  In  the  case  of  every  such 
assignment,  or  licence,  a  writing  is  necessary,  signed  by  the 
proprietor  of  the  copyright,  or  his  agent  appointed  for  the 
purpose  by  writing.  Furthermore  (by  sect.  4)  the  protectioi; 
of  the  Act  is  withheld  from,  and  no  action  for  penalties  is 
maintainable  by,  an  assignee,  unless  an  entry  is  made  in 
"The  Eegister  of  Proprietors  of  Copyright  in  Paintings, 
Drawings,  and  Photographs,"  kept  at  Stationers'  Hall,  of  the 
assignment,  stating  the  date  of  the  assignment,  the  names  of 
the  parties,  the  name  and  place  of  abode  of  the  assignee  and 
of  the  author  of  the  work,  and  a  short  description  of  the 
nature  and  subject  of  the  work. 

Sect.  3  of  that  Act  provides  that  "all  copyright  under 
the  Act  shall  be  deemed  personal  or  movable  estate,  and 
shall  be  assignable  at  law,  and  every  assignment  thereof, 
and  every  licence  to  use  or  copy  by  any  means  or  process 
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P^^-  the  design  or  work  which  shall  be  the  subject  of  such  copy- 
chaptbbxv.  right,  shall  be  made  by  some  note  or  memorandum  in 
writing,  to  be  signed  by  the  proprietor  of  the  copyright,  or 
by  his  agent  appointed  for  that  purpose  in  writing." 

Sect.  4,  after  providing  for  the  keeping  at  the  Hall  of  the 
Stationers'  Company  a  book  or  books  entitled  "  The  Register 
of  Proprietors  of  Copyrights  in  Paintings,  Drawings,  and 
Photographs"  enacts  that  therein  "  shall  be  entered  a  memo- 
randum of  every  copyright  to  which  any  person  shall 
be  entitled  under  this  Act,  and  also  of  every  subsequent 
assignment  of  any  such  copyright;  and  such  memorandum 
shaU  contain  a  statement  of  the  date  of  such  agreement  or 
assignment,  and  of  the  names  of  the  parties  thereto,  and  of 
the  name  and  plaxie  of  abode  of  the  person  in  whom  such 
copyright  shall  be  vested  by  virtue  thereof,  and  of  the  name 
and  place  of  abode  of  the  author  of  the  work  in  which  there 
shall  be  such  copyright,  together  with  a  short  description  of 
the  nature  and  subject  of  such  work,  and,  in  addition  thereto, 
if  the  person  registering  shall  so  desire,  a  sketch,  outline, 
or  photograph  of  the  said  work,  and  no  proprietor  of  any 
such  copyright  shall  be  entitled  to  the  benefit  of  this  Act 
until  such  registration,  and  no  action  shall  be  sustainable 
nor  any  penalty  be  recoverable  in  respect  of  anything  done 
before  registration." 

This  enactment,  although  it  prevents  an  assignee  from 
suing  for  penalties  before  the  assignment  to  him  has  been 
n»,gistered,  does  not  render  it  necessary  in  order  to  entitle 
hmi  to  sue,  that  all,  or  any  previous  assignments  should  also 
be  registered,  or  that  the  copyright  of  the  original  author 
should  be  registered.(a) 

In  the  case  of  paintings,  drawings,  and  photographs,  as 
already  stated,  no  equitable  title  can  be  acquired  by  a  parol 
agreement  to  assign.(&) 

Copyright  in  works  of  sculpture  may  be  assigned  to 
purchasers  by  deed  signed  by  the  proprietor  or  proprie- 
tors, in  the  presence  of,  and  attested  by,  two  or  more 
witnesses.(c) 

All  previous  enactments,  including  those  referring  to 
transfer,  relating  to  the  copyright  in  designs,  have  been 
repealed  by  the  Patents,  Designs,  and  Trade  Marks  Act, 
i883,(d)  which  itself  contains  no  provisions  as  to  the  mode  in 
which  an  assignment  may  be  made. 

(a)  Graves's  case  (L.  Rep.  4  Q.  B.  715 ;  26  L.  T.  N.  S.  877). 
(b)  StraJum  v.  Graham  (16  L.  T.  N.  S.  Sy). 
(c)  See  54  Geo.  3,  c.  1 56,  s.  4.    Appendix,  post, 
{d)  46  &  47  Vict  c  57. 
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The  repealed  Act  5  &  6  Vict.,  c.  100,  s.  6  provided  that       ^t^- 
any  writing  purporting  to  be  a  transfer  of  the  design,  and   Chawm  xv. 
signed  by  the  proprietor,  should  operate  as  an    effectual 
transfer ;  and  Jessel,  M.E.,  held(a)  that  a  partial  assignment 
of,  or  licence  to  use,  a  design,  must  also,  under  that  Act,  have 
been  in  writing. 

The  same  learned  judge  also  considered  the  question 
whether  an  assignment  or  licence  could  be  registered  by  the 
assignee  or  licensee  before  the  proprietor  himself  had  regis- 
tered, and  was  strongly  of  opinion  that  it  could  not.(&)  No 
iloubt  can  exist  under  the  new  Act,  which  allows  assignees, 
&c.  of  the  copyright  in  a  "  registered  design"  only  to  have 
themselves  entered  as  proprietors.(c) 

Sect.  8  of  the  International  Copyright  Act,  7  Vict.  c.  1 2,  JJ^fX^t?*^ 
provides  that  all  the  enactments  contained  in  the  Copyright 
Amendment  Act  of  5  &  6  Vict.  c.  45,  as  to  entries  and 
assignments  of  copyright  and  proprietorship,  shall  apply  to 
the  books,  dramatic  pieces,  and  musical  compositions,  prints, 
articles  of  sculpture,  and  other  works  of  art  to  which  any 
Order  in  Council  issued  in  pursuance  of  the  International 
Copyright  Act  shall  extend ;  except  that  the  forms  of  entry 
prescribed  by  the  5  &  6  Vict.  c.  45,  may  be  varied  to  meet 
the  circumstances  of  the  case,  and  that  the  sum  to  be 
demanded  by  the  officer  of  the  Stationers*  Company  for 
making  any  entr}'^  required  by  the  International  Copyright 
Act  shall  be  one  shilling  only.  The  subsequent  Act,  15  Vict. 
c.  12,  to  extend  and  explain  the  International  Copyright  Acts, 
incorporates  7  Vict.  c.  12,  with  which  it  is  to  be  read  and 
construed  as  one  Act.(rf)  All  the  provisions  then,  of  S  &  6 
Vict.  c.  45,  with  respect  to  the  mode  of  assignment,  apply 
to  assignments  of  the  foreign  copyright  conferred  by  the 
International  Copyright  Acts.    . 

Foreign  copyright,  under  the  International  Copyright  Acts, 
may,  therefore,  be  assigned,  either,  first,  by  writing,  which 
need  not  be  under  seal ;  or,  secondly,  by  making  entry  in  the 
book  of  registry  at  Stationers'  Hall  of  such  assignment,  and 
of  the  name  and  place  of  abode  of  the  assignee  thereof. 

(a)  JevoiU  v.  Echlmrdt  (L.  R.  8  C.  D.  404). 

(h)  Ibid.  (c)  Sect.  87. 

(d)  Sect  10  of  15  Vict.  c.  12. 
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CHAPTER  XVI. 
INFRINGEMENT  OF  COPYRIGHT. 

The  leading  and  distinguishing  feature  of  piracy  is,  that  it 
reproduces  the  pirated  work  in  such  a  manner  as  to  interfere 
with  the  profit  and  enjoyment  which  the  proprietor  derives 
from  it.(a)  Yet  everything  that  does  this  by  no  means  lays 
the  author  of  the  interference  open  to  the  charge  of 
piracy.  For  example,  a  bond  fde  abridgment  of  a  book 
may  seriously  impair  the  profit  which  the  proprietor  of  the 
larger  work  derives  from  it,  at  the  same  time  that  it  subjects 
the  author  of  the  abridgment  to  none  of  the  penalties 
which  the  law  attaches  to  piracy.  Nevertheless,  where  the 
act  done  is  not  one  of  those  which  are  in  express  terms  pro- 
hibited by  statute,  no  finer  test  of  piracy  has  been  applied  in 
the  various  cases  on  record  than  that  of  the  degree  in  which 
one  work  interferes,  by  reproduction,  with  the  benefits 
derivable  from  another  work  in  which  copyright  exists.  It 
may  well  be  supposed  that  a  test  of  this  character  has  afforded 
scope  for  variance  of  opinion,  and  that  many  litigated  cases 
have  arisen  with  respect  to  its  application.  It  will  be  well 
to  treat  the  subject  separately  as  to  each  class  of  productions 
in  which  piracy  may  be  committed. 

Books. 

As  piracy  is  the  infringement  of  copyright,  and  copyright 
is  defined  by  5  &  6  Vict.  c.  45,  to  mean  "  the  sole  and 
exclusive  liberty  of  printing  or  otherwise  multiplying  copies 
of  any  subject "  to  which  the  word  is  applied  in  the  Act,  it 
follows  that  piracy  can  be  committed  in  no  other  manner 
than  by  the  multiplication  of  copies.(6) 

(a)  "  It  is  enough  that  the  publication  complained  of  is  in  substance 
a  copy,  whereby  a  work  vested  in  another  is  prejudiced :"  Lord  Ellen- 
borough,  in  Roworth  y.  Wilks,  i  Camp.  98.)  "  If  so  much  is  taken 
that  the  value  of  the  original  is  sensibly  diminished,  or  the  labours  of 
the  original  author  are  substantially  to  an  injurious  extent  appro- 
priated by  another,  that  is  sufficient  in  point  of  law  to  constitute  a 
piracy  pro  tanto:"  (Story,  J.,  in  FoUomy,  Marsh,  2  St  Rep.  115.) 
"  The  inquiry  is,  what  effect  must  the  extracts  have  upon  the  original 
work.  If  they  render  it  less  valuable  by  superseding  its  use  in  any 
degree,  the  rieht  of  the  author  is  infringed  :  it  can  be  of  no  importance 
to  know  with  what  intent  this  was  done :"  (M'Lean,  J.,  in  8tory*8 
Executors  v.  Holcomhe,  4  M'Lean,  310.) 

(h)  A  translation  may  be  called  a  transcript  or  copy  of  the  author's 
thought  or  conception,  out  in  no  correct  sense  can  it  be  called  a  copy 
of  his  book ;  {JStowe  v.  Thonias,  2  Amer.  Law  Reg.  231). 
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So  long  ago  as  1793(a)  it  was  held  that  the  public  recita-  fami. 
tion  from  memory  of  any  production  in  which  copyright  chaweb  xvi. 
existed  was  not  a  piratical  publication.  In  that  case  (an 
action  for  infringement  of  copyright  in  a  dramatic  piece) 
which  was  decided  under  the  Act  of  Arme,  BuUer,  J., 
observed :  **  Reporting  anything  from  memory  can  never  be 
a  publication  within  the  statute.  Some  instances  of  strength 
of  memory  are  very  surprising,  but  the  mere  act  of  repeating 
such  a  performance  cannot  be  left  as  evidence  to  the  jury 
th€tt  the  defendant  had  pirated  the  work  itself."  The  law 
did  not  at  that  time  give  the  author  of  a  dramatic  piece  the 
sole  right  of  representing  it,  and  the  decision  goes  simply 
to  the  extent  of  showing  that  public  recitation  from  memory 
is  not  a  publication  of  a  literary  work.  In  the  similar  ceuse 
of  Murray  v.  JElluton(b)  in  1822,  the  Court  of  King's  Bench 
was  of  opinion  that  such  a  mode  of  publication  gave  no 
right  of  action. 

The  law  remains  the  same  under  the  more  recent  Act  of 
5  &  6  Vict.  c.  45,  as  the  case  of  Beade  v.  Conqv^t{c)  shows.  . 
In  that  case,  a  novel  written  by  the  plaintiff  had  been 
dramatised  by  the  defendant  and  performed  at  his  theatre. 
This  was  treated  by  the  plaintiff  as  an  infringement  of  the 
copyright  in  his  book,  and  he  brought  an  action  to  recover 
the  penalty  imposed  by  5  &  6  Vict.  c.  45,  for  such  alleged 
infringement.  But  the  Court  of  Common  Pleas,  following 
the  decision  in  Coleman  v.  WathenXd)  held  that  the  defendant 
had  not  infringed  the  plaintiff's  copyright  in  his  book  by 
dramatising  it  and  publicly  performing  it  at  his  theatre. 

Even  if  the  public  recitation  of  a  book  in  which  copyright 
exists  is  not  made  from  memory,  but  takes  the  form  of  a 
public  reading  out,  from  the  work  itself,  of  the  whole  or 
portions  of  it,  this  would  not  amount  to  an  infringement  of 
the  author's  copyright,  (e) 

But,  although  the  whole  work  might  be  read  out  or 
dramatised,  copies  of  the  work  so  read  out  or  dramatised 
cannot,  without  infringing  the  copyright,  be  distributed  and 
sold  to  the  audience,  though  for  the  mere  purpose  of  assisting 
them  to  follow  the  representation  or  reading.(/) 

(a)  Colema/a  y.  Waihen  (5  T.  B.  245). 

(6)  5  B.  <fe  Aid.  657. 

(c)  9  C.  B.  N.  S.  755 ;  30  L.  J.  209,  0.  P.  The  plaintiff  afterwards 
successfully  maintained  an  action  for  infringement  of  his  sole  right  of 
dramatic  representation.    Bexide  y.  Oonqtbest  (11  C.  B.  K.  S.  479). 

{d)  5  T.  B.  245. 

{e)  Per  Wood,  V.C.,  in  Tineley  v.  Lacy  (1  H.  &  M.  747 ;  32  L.  J. 
535.  Ch. ;  II  W.  B.  877).  (/)  Ibid. 
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Pabt  I. 
Chapter  XVI. 


Gratuitous 
diBtribution  of 
copies. 


To  what  extent 
an  author  may 
use  another's 
work. 


Tests  of  piracy. 


A  multiiplication  of  copies  for  the  purpose  of  gratuitous 
distribution  is  as  much  an  infringement  of  the  proprietor's 
copyright  as  if  the  multiplication  had  been  made  for  purposes 
of  pecuniary  profit.  Thus,  where  a  member  of  a  Philhar- 
monic Society,  desiring  to  have  a  particular  piece  of  published 
music  performed  at  a  concert  of  the  Society  to  which,  besides 
the  members,  other  persons  were  admitted  for  money,  caused 
a  number  of  copies  of  the  piece  of  music  to  be  lithographed 
and  distributed  amongst  the  members  of  the  choir  without  the 
consent  of  the  proprietor  of  the  copyright,  this  was  held  to  be 
an  illegal  multiplication  of  copies,  and  a  violation  of  the 
proprietor's  right.(a) 

The  same  view  has  been  taken  by  the  Scotch  Court  of 
Session  in  a  case  of  gratuitous  circulation.(&) 

Where  an  original  catalogue  of  old  and  curious  books  in 
the  possession  of  a  bookseller,  intended  merely  as  an 
advertisement  of  the  books,  was  in  great  part  copied  and 
published  as  his  own  by  a  rival  bookseller,  who  had  a  similar 
stock  of  old  books  to  dispose  of,  this  was  held  to  be  an 
infringement  of  the  copyright  in  the  original  catalogue, 
though  the  second  catalogue  was  not  oflfered  for  sale,  but 
merely  used  to  promote  the  sale  of  the  books  mentioned  in 
it.(c) 

Anything  like  absolute  originality  in  the  composition  of  a 
work  nowadays  seems  to  be  almost  an  impossibility.  The 
range  of  human  ideas  on  any  subject  is  limited,  and  the 
productions  of  the  busy  brains  and  pens  of  preceding 
thinkers  are  so  numerous  that,  if  books  are  to  be  written, 
the  writers  must  be,  to  some  extent  at  least,  beholden  for 
their  materials  to  those  who  have  written  before.  If  no 
copyright  exists  in  a  work,  of  course  subsequent  writers 
may  make  of  it  what  use  they  like,  and  reproduce  it  to  any 
extent  they  please.  But  if  a  copyright  does  exist  in  it,  then 
the  important  and  somewhat  difficult  question  arises,  in  what 
manner  and  to  what  extent  may  subsequent  authors  make  use 
of  the  materials  contained  in  it  without  an  infringement  of  the 
copyright.  In  other  words,  how  far  may  one  writer  avail 
himself  of  the  product  of  another's  labour  in  which  copy- 
right exists,  without  subjecting  himself  to  the  charge  of 
piracy  ? 

The  answers  to  the  question,  what  amounts  to  piracy  ? 
given  by  dififerent  judges,  have  been  variously  expressed ; 

(a)  NoveUo  v.  SudUm  (12  C.  B,  177). 

(6)  Alexander  v.  Mackenzie  (9  Scol<5h  Seas.  Caa.  2  Ser.  748). 
(c)  Koiten  v.  AHhur  (i  H.  &  M.  603;  9  L.  T.  N.  S.  199;  32  L.  J. 
771,  Ch.;  II  W.  R.  934). 


INFKINGEMENT    OF    COPYRIGHT.  1 89 

but  they  all  point  to  the  conclusion  that  the  question  must  ^^^' 
be  treated  as  one  of  fact,  to  be  determined  with  reference  to  c«iftm  xvi. 
the  peculiar  circumstances  of  each  individual  case ;  and  this 
question  of  fact  may  be  determined  differently  by  judges 
who  are  at  one  as  to  the  principle.(a)  A  summary  of  the 
principal  tests  of  piracy  which  have  been  given  by  the  most 
eminent  judges  will  furnish,  perhaps,  the  clearest  idea  of 
the  nature  of  the  offence,  and,  consequently,  of  the  degree  of 
liberty  allowed  to  an  author  in  the  use  of  the  copyright 
works  of  his  predecessors. 

Lord  Eldon  stated  the  test  to  be — ^whether  the  one  pub- 
lication is  "  a  legitimate  use  of  the  other  in  the  fair  exercise 
of  a  mental  operation  deserving  the  character  of  an  original 
work;'(6) 

According  to  Vice-Chancellor  Kindersley,  an  illegitimate 
or  unfair  use  of  another's  work  is  that  which  amounts  to  "  such 
an  extraction  from  it  as  comes  up  to  an  extraction  of  the 

vital  part."(<?) 

Lord  Ellenborough  expressed  the  criterion  thus:  "Was 
the  matter  so  taken  [by  the  writer  of  one  book  from  a 
preceding  book  for  the  promotion  of  science,  and  the  benefit 
of  the  public]  used  fairly  with  that  view,  and  without  what 
I  may  term  the  anirmcs  furajidi  r{d)  Wood,  V.C,  refers  to 
this  rule  thus  :  "  Whether  you  find  on  the  part  of  the  defend- 
ant an  animus  furandi — an  intention  to  take  for  the  purpose 
of  saving  himself  labour."(e) 

Lord  Jeffrey,  in  the  Scotch  case  of  Alexander  v.  Afoc- 
kenzie,{f)  in  somewhat  figurative  language,  states  the 
test  to  be,  in  cases  where  the  subject  is  in  medio,  or  open 
to  everybody  to  write  upon  it :  "  Is  there  reasonable 
evidence  that  the  two  works  are  identical,  and  that  the  last 
author  did  not  mount  upon  the  back,  and  walk  on  the 
crutches  of,  his  predecessor,  but  actually  used  his  own 
muscular  exertions  in  traversing  the  field  in  which  he  made 
his  observations  ?    Did  he,  on  the  whole,  do  so  fairly  and 

(a)  See  Pike  v.  Nicholas  (20  L.  T.  N.  S.  906 ;  38  L.  J.  529,  Ch. ; 
L.  Bep.  5  Ch.  App.  251),  where  yice-Chancellor  James  thongbt  that 
the  defendant  had  pirated  the  work  of  the  plaintiff,  whereas  the 
Lords  Justices  of  Appeal  considered  that  the  use  made  of  the  plaintiff's 
work  did  not  amount  to  a  pira^  of  it.  As  to  piracy  of  a  drama,  see 
Chattertan  v.  Cave  (L.  B.  10,  0.  PjJ72 ;  2  C.  P.  D.  42 ;  3  App.  Cas. 
483.  (h)  WUkins  Y,  Aikin  (17  Yes,  426). 

(c)  Murray  v.  Bogue  (i  Drew.  369). 

(d)  Gary  v.  Keofreley  (4  Esp.  169).  As  to  the  necessity  of  an  anvmiiB 
furcmdi,  see  po«<,  pp.  199,  200. 

{e)  Jarrola  y.  HouUton  (3  K  A  J.  716). 
(f)  9  Scotch  Ses.  Cas.  2nd  Ser.  758. 
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Pi^L      honestly  for  himself,  although  he  may  occasionally  have 

chaptbbxvi.  followed  in  the  vestigia  left  by  his  precursor?    Or  is  there 

evidence  that  the  second  writer^s  not  going  over  the  ground 

for  himself   is   not   the  very  cause  why  he  has  arrived  at 

almost  identical  conclusions  with  his  predecessors  ?" 

Lord  Hatherley  (when  Wood,  V.C),  in  dealing  with 
a  work  in  the  form  of  question  and  answer  on  a  variety 
of  scientific  subjects,  thus  lays  down  the  rule  :{a)  "  I 
take  the  ill^timate  use,  as  opposed  to  the  legitimate  use 
of  another  man's  work  on  subject  matters  of  this  descrip- 
tion to  be  this:  If,  knowing  that  a  person  whose  work 
is  protected  by  copyright  has,  with  considerable  labour, 
compiled  from  various  sources  a  work  in  itself  not  original, 
but  which  he  has  digested  and  arranged,  you  being  minded 
to  compile  a  work  of  a  like  description,  instead  of  taking  the 
pains  of  searching  into  all  the  common  sources  and  obtain- 
ing your  subject  matter  from  them,  avail  yourself  of  the 
labour  of  your  predecessor,  adopt  his  arrangements,  adopt 
moreover  the  very  questions  he  has  asked,  or  adopt  them 
with  but  a  slight  degree  of  colourable  variation,  and  thus 
save  yourself  pains  and  labour  by  availing  yourself  of  the 
pains  and  labour  which  he  has  employed,  that  I  take  to  be 
an  illegitimate  use." 

An  American  judge  (Story,  J.)  says  :{b)  *'  I  think  it 
may  be  laid  down  as  the  clear  result  of  the  authorities 
in  cases  of  this  nature,(c)  that  the  true  test  of  piracy  or 
not,  is  to  ascertain  whether  the  defendant  has,  in  fact, 
used  the  plan,  arrangements,  and  illustrations  of  the 
plaintiff,  as  the  model  of  his  own  book,  with  colourable 
alterations  and  variations  only  to  disguise  the  use  thereof ; 
or  whether  his  work  is  the  result  of  his  own  labour,  skill, 
and  use  of  common  materials  and  common  sources  of  know- 
ledge, open  to  all  men,  and  the  resemblances  are  either 
accidental  or  arising  from  the  nature  of  the  subject.  In 
other  words,  whether  the  defendant's  book  is,  quoad  Juk,  a 
servile  or  evasive  imitation  of  the  plaintifl's  work,  or  a  bond 
fide  original  compilation  from  other  common  or  independent 
sources.*' 

The  quantity  of  one  work  introduced  into  another  is  a 
very  vague  test  of  piracy,  according  to  Lord  Cottenham,((2) 

(a)  Jarrcld  y.  HoulHon  (uhi  w/pra), 

(6)  Emereon  v.  Davies  (3  St.  Rep.  793). 

(e)  The  book  of  which  the  copTn^ht  was  alleged  to  be  infringe  in 
this  case  was  a  treatise  on  arithmetic. 

[d)  BramweU  v.  Halcomh  (3  My.  &,  Or.  738^.  Similarly  Story,  J. 
(i  St.  Bep.  20)^  *'  In  many  cases  the  qnestion  may  naturally  tarn  upon 
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"  One  writer  might  take  all  the  vital  part  of  another's  book,       ^^^' 
though  it  might  be  but  a  small  proportion  of  the  book  in  Chaptmxvl 
quantity.    It  is  not  only  quantity  but  value  that  is  always 
looked  to." 

In  JPiJee  v.  Nichola8,{a)  a  case  of  piracy  of  a  book  on  the 
origin  of  the  English  nation^  James,  V.C.,  said :  '^  There 
is  no  monopoly  in  the  main  theory  of  the  plaintiff,  nor  in  the 
theories  and  speculations  by  which  he  has  supported  it,  nor 
even  in  the  use  of  the  published  results  of  his  own  observa- 
tions. But  the  plaintiff  has  a  right  to  say  this,  that  no  one 
is  to  be  permitted,  whether  with  or  without  acknowledg- 
ment, to  take  a  material  and  substantial  portion  of  his  work, 
bis  argument,  his  illustrations,  his  authorities,  for  the  pur- 
pose of  making  or  improving  a  rival  publication.'*(6) 

In  all  cases  where  the  sources  from  which  materials  for  com-  where 
position  are  to  be  derived  are  of  a  common  or  general  nature,  SSSon!*" 
or,  as  it  is  otherwise  expressed,  where  the  materials  are  in 
medio,  it  is  open  to  any  one  to  gain  a  copyright  in  any  arrange- 
ment of  them  which  he  chooses  to  make.  "  In  all  cases,'' 
Bays  Lord  Jeffrey ,(c)'  "  although  the  materials  are  expressly 
in  medio,  and  open  to  everybody,  when  a  particular  degree  of 
judgment  in  the  selection  of  those  materials  has  been  used, 
and  where  the  subject  in  medio,  so  open  to  the  world  at  large, 
has  been,  to  a  certain  extent,  snatched  at  and  appropriated, 
such  selection  is  in  itself  recognised  as  a  certain  degree  of 
mental  effort,  which  is  entitled  to  the  benefit  of  copyright.^' 

But  though  any  person  may  thus  acquire  a  copyright  in 
his  own  arrangement  of  common  materials,  the  materials 
themselves  are  equally  open  to  everyone  else  who  chooses 
to  have  recourse  to  them,  and  different  copyrights  may  be 
acquired  in  different  arrangements  of  the  same  common 
material8.((Q 

The  different  arrangements  of  common  materials  must, 
however,  be  independent.    A  later  arrangement  must  not  be 

the'  point  not  so  much  of  the  qnantitjr  as  of  the  value  of  the  selected 
materials.  As  was  signifioanUy  said  on  another  occasion, — *  Non 
nomerantor,  ponderantur.'  *'  See  Chatterion  v.  Cave  (L.  B.  3  App. 
Cas.  482 ;  2  Cf.  P.  D.  42  ;  10  0.  P.  572). 

(a)  20  L.  T.  K  S.  909;  38  L.  J.  529,  Ch. 

(b)  Thd  decision  of  the  Yice-Chancellor  in  this  case  was  reversed  on 
^peal,  bat  only  as  to  the  question  of  degree  in  which  the  defendant 
had  in  fact  made  use  of  the  plaintiff's  work :  (L.  Bep.  5  GL  App.  251.) 
See  also  Stowe  v.  Thomcks  (2  Amer.  Law  Beg.  229). 

(c)  Alexander  v.  Mcuihenzie  (9  Scotch  Sess.  Gas.  2nd  Ser.  758) ;  see 
also  Blunt  v.  Fatten  (2  Paine.  395) ;  EvnersonY.  Davies  (3  Story,  781). 

{d)  Compare  the  cases  of  Jarrold  v.  Rouleton  (3  K.  <&  J.  708),  and 
Jarrold  v.  Heywood  (18  W.  B.  279). 
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paiw  1.  ^  servile  imitation  or  reproduction  of  an  earlier  one ;  other- 
cgAPT»E  xvr.  ^ge  it  subjects  its  author  to  the  charge  of  piracy, 
compiiation  of  The  case  of  Kelly  v.  Morri8(a)  is  a  forcible  illustration 
diwotory.  ^j  ^j^^  doctrinc.  In  that  case  an  application  was  made 
for  an  injunction  to  restrain  the  publication  of  "  The  Imperial 
Directory  of  London,  1866/'  on  the  ground  that  it  was  a  mere 
piracy  of  a  work  belonging  to  the  plaintiflF,  entitled  "  Post- 
ofl&ce  London  Directory."  The  defendant's  affidavit  set  up, 
as  grounds  of  defence,  that  from  1862  to  1864  he  had 
published  a  work  called  "  The  Business  Directory,"  in  which 
appeared  the  names  of  about  100,000  persons  in  trade 
or  business,  which  had  been  obtained  by  a  large  number  of 
canvassers,  whom  he  had  employed  for  the  purpose;  that, 
wishing  to  extend  his  operations,  and  bring  out  "  The 
Imperial  Directory,"  which  should  comprise  street,  con- 
veyance, postal,  and  other  sections,  he  acted  on  a  similar 
principle  to  that  which  had  guided  him  in  taking  the  names 
of  persons  of  business  whom  his  canvassers  were  unable  to 
see,  viz.,  he  took  such  information  from  any  source  "  where 
the  persons  had  made  it  public  at  their  own  expense  for  their 
own  benefit ;"  he  considered  that  the  name  of  a  private  resi- 
dent belonged  to  the  public  when  that  resident  had  "  gratui- 
tously given  it  to  the  public  through  some  recognised  medium 
of  publicity,"  and  that  the  publisher  merely  "  held  it  in  trust 
for  a  purpose,  receiving  for  his  trouble  any  benefit  he  could 
make  of  the  information,  but  that  the  right  of  using  that 
information  belonged  to  the  public  as  soon  as  the  informa- 
tion was  made  public,"  and  that  any  person  might  go  round 
with  a  list  of  names  already  published  and  ask  permission  to 
render  the  work  of  publication  more  complete  by  reproducing 
it,  and  if  any  error  had  been  made  in  the  first  publication,  it 
rested  with  the  original  owners  of  the  names  to  point  out  the 
error,  when  submitted  to  them  for  permission  to  reproduce, 
which  opportunity  was  afforded  the  residents  by  means  of 
circulars  sent  round  to  them  through  the  defendant's  can- 
vassers, asking  the  residents  to  fill  up  a  form  with  their 
name  and  address  for  publication  in  "  The  Imperial  Direc- 
tory." It  was  admitted  that  one  of  the  defendant's  can- 
vassers, afterwards  discharged  by  him,  had  not  taken  the 
trouble  to  make  the  necessary  inquiries  from  house  to  house, 
so  that  most  of  the  errors  in  the  defendant's  directory  identical 
with  those  in  the  plaintiff's  would  be  thus  accounted  for. 
On  the  other  hand,  several  instances  were  adduced  of  correc-. 
tions  and  large  supplementary  additions  to  the  plaintiff's  work 


(a)  L.  Bep.  i  Eq.  697 ;  35  L.  J.  423,  Ch. ;  14  L.  T.  N.  S.  222. 
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contained   in  the  defendant's,  and  the  manuscript  of  the       ^^"  ^ 
latter  work  was  produced.    The  Vice-Chancellor,  Sir  W.  Page  chaptkb  xyi. 
Wood,  granted  the  injunction  prayed  for,  and  laid  down  the 
law  on  the  subject  in  very  stringent  terms. 

His  Lordship  said ;  "  The  defendant  has  been  most  com- 
pletely mistaken  in  what  he  assumes  to  be  his  right  to  deal 
with  the  labour  and  property  of  others.  In  the  case  of  a  dic- 
tionary, map,  guide-book,  or  directory,  where  there  are  certain 
common  objects  of  information,  which  must,  if  described  cor- 
rectly, be  described  in  the  same  words,  a  subsequent  compiler 
is  bound  to  set  about  doing  for  himself  that  which  the  first 
compiler  has  done.  In  case  of  a  road-book  he  must  count 
the  milestones  for  himself.  In  the  case  put  of  a  newly 
discovered  island,  he  must  go  through  the  whole  process  of 
triangulation,  just  as  if  he  had  never  seen  any  former  map, 
and  generally,  he  is  not  entitled  to  take  one  word  of  the 
information  previously  published  without  independently 
working  out  the  matter  for  himself,  so  as  to  arrive  at  the 
same  result  from  the  same  common  sources  of  information, 
and  the  only  use  that  he  can  legitimately  make  of  a  previous 
publication  is  to  verify  his  own  calculations  and  results 
when  obtained.  So,  in  the  present  case,  the  defendant 
could  not  take  a  single  line  of  the  plaintifiTs  directory  for 
the  purpose  of  saving  himself  labour  and  trouble  in  getting 
his  information.  The  defendant,  from  the  description  of 
the  way  in  which  he  had  in  the  first  instance  compiled  his 
*  Business  Directory,'  seems  to  have  known  exactly  what  he 

might  do The  defendant  goes  on  in  his  affidavit  to 

propound  a  most  extraordinary  doctrine  as  to  the  right  of 
publicity  in  the  names  of  private  residents,  who  had,  as  he 
expressed  it, '  given  their  names  for  public  use.'  What  he 
has  done  has  been  just  to  copy  the  plaintiffs  book,  and  then 
to  send  out  canvassers  to  see  if  the  information  so  copied 
was  correct.  If  the  canvassers  did  not  find  the  occupier  of 
the  house  at  home,  or  could  get  no  answer  from  him,  then 
the  information  copied  from  the  plaintiffs  book  was  reprinted 
bodily,  as  if  it  was  a  question  for  the  occupier  of  the  house 
merely,  and  not  for  the  compiler  of  the  previous  directory. 
Further  than  this,  the  defendant  tells  us  that  he  had  a 
number  of  new  agents,  and  that  one  of  them  had  performed 
his  part  of  the  work  carelessly,  thus  at  once  showing  how 
easy  it  would  be,  on  the  system  adopted  by  the  defendant, 
for  any  negligent  agent  to  send  back  his  list  all  ticked  as  if 
correct,  without  having  taken  the  trouble  to  make  a  single 

inquiry The  work  of  the  defendant  has  clearly  not 

been  compiled  by  the  legitimate  application  of  independent 
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paiw^i.       personal  labour,  and  there  must  be  an  injunction  to  restrain 
cxAmm  XVI.  the  publication  of  any  copy  of  the  defendant's  work  contain- 
ing the  portions  called  the  '  Street'  and  '  Court*  Directories, 
with  liberty  for  the  defendant  to  apply,  when  he  shall  have 
expunged  from  such  portions  all  matter  copied  from  the 

plaintiffs  work."(flt) 

Lord  Eldon  had  previously  said,  with  reference  to  a 
"  Boad  Book :"  "  It  is  certainly  competent  to  any  other  man 
to  publish  a  book  of  roads,  and  if  the  same  skill,  intelligence, 
and  diligence  are  applied  in  the  second  instcince,  the  public 
would  receive  nearly  the  same  information  from  both  works ; 
but  there  is.no  doubt  that  this  Court  would  interpose  to  pre- 
vent a  mere  republication  of  a  work  which  the  labour  and 
skill  of  another  person  had  supplied  to  the  world."(^) 

The  fact  that  the  publisher  of  a  business  directory  receives 
payment  from  some  of  the  persons  whose  names  are  contained 
in  it,  for  printing  their  names  in  larger  letters,  or  with  lines 
of  additional  description,  does  not  make  those  names,  when 
so  inserted,  common  property,  so  as  to  justify  the  compiler  of 
a  rival  directory  in  reprinting  them  from  slips  cut  from  the 
former,  (c) 

Neither  does  the  fact  that  the  persons  whose  names  were 
so  printed  had  been  applied  to  by  the  compiler  of  the  second 
directory  to  verify  the  information  contained  in  the  first, 
and  had  not  only  authorised,  but  actually  paid  for  the  inser- 
tion of  their  names  in  the  second  with  capital  letters  and 
added  lines,  prevent  the  publication  being  a  piracy  of  the  first 
directory.(d) 

How  far  the  compiler  of  a  directory  may  make  use  of  a 
previous  directory  of  the  same  kind  without  being  guilty 
of  piracy,  was  considered  by  Lord  Justice  Gififard  in  the 
recent  case  of  Morris  v.  Wright,{e)  where  the  two  last 
cited  cases  were  considered  and  explained,  and  the  rule 
derivable  from  them  was  thus  stated  by  the  Lord  Justice : 
"  The  compiler  may  not  cut  out  slips  from  the  former  work 
and  go  and  see  whether  they  are  accurate,  and  if  accurate, 
copy  them  bodily  into  his  own  work,  as  was  done  in  both 
the  cases  referred  to ;  but  he  is  quite  justified  in  referring 
to   the  former   book   'in  order   to  guide  himself   to  the 

(a)  See  also  MoMkeuoaon  v.  Stockdale  (12  Yes.  275) ;  Oomish  v.  Upton 
(4  L.  T.  N.  S.  862) ;  and  Morris  v.  Ashbee  (L.  Eep.  7  Eq.  34  ;  19 1.  T. 
N.  8.  550). 

(h)  Judgment  in  Lo^igman  v.  Winchester  16  Yes.  271). 

(c)  Morria  v.  Ashbee  (L.  Eep.  7  Eq.  34 ;   19  L.  T.  N.  S.  550). 

(d)  Ibid. 

(e)  L.  Bep.  5  Ch.  App.  279 ;  22  L.  T.  N.  S.  78. 
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persons  on  whom  it  would  be  worth  his  while  to  call.*"  ^^'^- 
After  referring  to  the  passage  from  the  judgment  in  Kelly  ohammxvi. 
V.  Morris,  above  cited,(a)  where  it  was  said  that  the 
defendant  could  not  take  a  single  line  of  the  plaintiffs 
directorj  for  the  purpose  of  saving  himself  trouble  in 
getting  his  information,  the  Lord  Justice  said:  "If  this 
passage  goes  further  than  what  I  take  it  to  mean,  I  cannot 
doubt  that  it  goes  beyond  what  the  law  authorises,  and 
beyond  the  decision  of  the  Lord  Chancellor  and  myself, 
in  the  late  case  of  Fike  v.  Nichola8.{h)  It  does  not  mean 
that  he  may  not  look  into  the  book  for  the  purpose  of 
ascertaining  whether  it  was  worth  his  wliile  to  call  upon 
that  person  or  not;  but  it  means  that  he  mtty  not  take 
that  particular  slip   and  show   that    to    the   person    and 

get  his  authority  as  to  putting  that  particular  slip  in I 

understand  that  judgment  to  rest  entirely  upon  the  facts,  and 
I  am  quite  satisfied,  from  what  the  Lord  Chancellor  said  in 
Fike  V.  Nicholas,  that  it  was  never  his  intention  to  say  a 
person  may  not  look  at  the  directory  for  the  purpose  of  direct- 
ing him  where  to  call ;  but  what  he  meant  was,  that  he  must 
not  take  the  passage  of  the  directory  and  go  and  see  whether 
it  happens  to  be  accurate,  and  if  it  is  accurate,  bodily  copy 
the  passage  into  his  directory." 

In  Morris  v.  Wright  the  plaintiff,  who  was  the  proprietor 
of  a  publication  called  "  The  Business  Directory  of  London," 
filed  a  bill  against  the  defendant,  who  was  preparing  for  pub- 
lication a  new  mercantile  directory  bearing  the  name  of 
"The  Handbook;  or.  Manufacturers'  and  Exporters^  Direc- 
tory of  Great  Britain,"  charging  him  with  pirating  the 
former  work ;  and  an  interlocutory  injunction  to  restrain  the 
publication  was  moved  for.  The  defendant  admitted  having 
at  first  provided  his  canvassers  with  cuttings  from  the 
plaintiffs  directory,  but  stated  that  he  had  discontinued  its 
use  after  the  decision  in  Morris  v.  AsKbeeJ{c)  and  denied 
that  he  had  copied,  or  intended  to  copy,  any  part  of  the 
plaintiff's  directory.  James,  V.C,  dissolved  the  injunction 
which  had  been  granted,  and  his  decision  was  upheld  on 
appeal  by  Giffard,  L.J.,  who  said,  "If  the  fact  be  that 
Mr.  Wright  (the  defendant)  used  the  plaintiff's  work  in 
order  to  guide  himself  to  the  persons  on  whom  it  would  be 
worth  his  while  to  call,  and  for  no  other  purpose,  he  made 
a  perfectly  legitimate  use  of  the  plaintiff's  book.  I  do  not 
wish  to  say  anything  whatever  to  prejudice  the  ultimate 

(a)  Anie  p.  193.  jh)  L.  B.  5  GL  App.  251. 

(c)  L.  Eep.  7  Eq.  34 ;  19  L.  T.  N.  S.  550. 
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decision  of  this  'case,  supposing  the  plaintiff  makes  out  such 
a  case  as  he  alleges  by  his  Bill;  but  I  think  that  in  the 
present  state  of  circumstances,  the  Vice-Chancellor  did  that 
which  was  right  between  the  parties." 

In  Pike  v.  Nicholas(a)  it  was  laid  down  by  the  Lords 
Justices  of  Appeal  in  Chancery,  that  an  author  may,  without 
committing  piracy,  use  the  same  passages  in  older  writers 
which  have  been  used  by  a  previous  author,  although  he 
has  been  led  to  refer  to  those  writers  by  that  author.  He  . 
must  not,  however,  simply  copy  the  passages  from  the  pre- 
vious author,  but,  being  put  on  the  track  by  him,  he  must 
have  recourse  for  himself  to  the  original  writer,  and  then 
may  make  use  of  every  passage  used  by  the  other  author. 

In  the  case  of  "  lists  of  hounds"  published  in  newspapers, 
the  information  must,  according  to  Vice-Chancellor  Malins, 
be  got  at  the  expense  of  each  proprietor,  and  as  the  result 
of  his  own  labour :  he  is  not  entitled  to  the  results  of  the 
labours  undergone  by  others  ;(6)  but  it  is  doubtful  whether 
a  Court  of  Chancery  would  interfere  in  such  a  case.  The 
Vice-Chancellor  refused  an  interlocutory  injunction  to 
restrain  such  a  piracy,  on  the  ground  that  the  list  was 
liable  to  frequent  changes,  and  a  correct  list  was  so  easily 
obtained. 

The  same  rule  applies  to  tables  of  figures,  dictionaries, 
calendars,  Court  guides,  and  other  works  of  that  description, 
as  to  directories.  The  diflSculty  as  to  this  class  of  cases  is 
that  they  not  only  relate  to  a  subject  common  to  all  mankind, 
but  the  mode  of  expression  and  language  is  necessarily  so 
common  that  two  persons  must,  to  a  very  great  extent, 
express  themselves  in  identical  terms  in  conveying  the 
instruction  or  infprmation  to  society  which  they  are  anxious 
to  communicate,  (c) 

As  to  dictionaries,  Vice-Chancellor  Wood,  after  remarking 
that  in  this  country,  labour  having  been  employed  upon 
any  subjects,  however  humble,  gave  a  copyright  which  no 
one  had  a  right  to  interfere  with,  observed  that  "as  to 
dictionaries,  the  matter  stood  in  a  somewhat  different  posi- 
tion. There  might  be  a  certain  degree  of  skill  exhibited  as 
to  order  and  arrangement,  and  there  might  be  a  good  deal 
of  ingenuity  exhibited  in  the  selection  of  phrases  and  illus- 
trations which  were  the  best  exponents  of  the  sense  in  which 

(a)  L.  Eep.  5  Ch.  App.  251 ;  38  L.  J.  529,  Ch. 

(h)  Cox  V.  Land  and  Water  Jowmal  Cempany  (L.  Hep.  9  Eq.  324). 
See.  as  to  the  sonndness  of  this  dedsion,  the  remarks  on  the  case  con- 
tained in  the  chapter  on  "  Newspapers,"  post. 

(c)  Per  Wood,  Y.O.,  in  Spiers  v.  Brovm  (6  W.  R.  352). 
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the  word  was  to  be  used ;  there  might  also  .be  great  labour  Pam  r. 
in  the  logical  deduction  and  arrangement  of  the  word  in  its  Chiptib  xn. 
different  senses,  when  the  sense  of  the  word  departed  from 
its  primary  signification ;  on  the  other  hand,  there  was 
always  this  to  be  said,  that  as  to  a  large  mass  of  the  words, 
they  admitted  of  only  one  acceptation,  and  could  be  trans- 
lated in  one  way  only,  and  the  large  mass  of  dictionaries 
were  composed  of  words  of  this  description:  numerous 
dictionaries  had  necessarily  been  published  from  time  to 
time,  and  the  new  dictionary-maker  must,  of  necessity,  use 
much  of  the  information  afid  of  the  results  of  his  prede- 
cessors  Of  course  there  could  be  no  copyright    in 

much  of  the  information  contained  in  the  numerous  dic- 
tionaries published,  each  necessarily  having  a  large  number 
of  words  identically  similar."  In  the  case  before  him  the 
Vice-Chancellor  applied  the  test  "whether  there  was  a 
legitimate  use  of  the  plaintiffs  publication  in  the  fair  exer- 
cise of  a  mental  operation  deserving  the  character  of  an 
original  work,"  and  the  result,  after  an  elaborate  comparison 
of  the  two  dictionaries,  was  an  opinion  that  though  the  defen- 
dant had  taken  a  good  deal  from  the  plaintiffs  work,  yet  a 
good  deal  of  labour  had  been  bestowed  upon  what  had  been 
taken,  and,  on  the  whole,  it  could  not  be  said  that  the  defen- 
dant had  gone  beyond  what  the  Court  would  allow ;  having 
produced  that  which,  in  the  result,  was  in  fact  a  different 
work  from  that  of  the  plaintiff.  The  Bill  praying  for  an 
injunction  was  dismissed,  but,  on  account  of  the  doubtful- 
ness of  the  case,  without  costs.(a) 

Where  the  works  are  of  such  a  nature  that  the  informa-  Te§t  of  piracy, 
tion  contained  in  them  must  of  necessity,  if  it  be  correct, 
be  exactly  the  same  in  both,  the  test  frequently  applied  by 
the  Courts,  to  determine  whether  the  second  is  a  mere 
unlaborious  reproduction  of  the  first,  or  has  been  compiled 
by  original  effort  from  common  sources,  is  this — ^to  examine 
the  inaccuracies  which  appear  in  both  works,  and  see 
whether  they  are  identical.  If  so,  the  inference  of  piracy 
is  almost  invariably  drawn.  This  test  satisfied  the  mind  of 
Lord  Eldon  in  Longman  v.  Winchester Ji]))  a  case  of  pirating 
a  "  Court  Calendar."  "  The  question  before  me,"  he  said, 
"  is  whether  it  is  not  perfectly  clear  that  in  a  vast  proportion 
of  the  work  of  these  defendants  no  other  labour  has  been 
applied  than  copying  the  plaintiffs  work.  From  the  identity 
of  the  inaccuracies  it  is  impossible  to  deny  that  the  one  was 
copied  from  the  other  verbatim  et  literatifn.    To  the  extent, 

(a)  Ter  Wood,  Y.O.,  in  8pi&r8  v.  Brown  (6  W.  E.  352). 

(6)  16  ¥68.271,  272. 
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^^^  therefore,  that  the  defendants'  publication  has  been  supplied 
ckakuxti.  from  the  other  work,  the  injunction  must  go."  And  Vice- 
Chancellor  Wood  says  of  the  whole  class  of  works,  embrac- 
ing tables  of  figures,  directories,  calendars,  Court  guides, 
and  other  such,  that  "the  onlj  mode  of  arriving  at  the 
amount  of  labour  bestowed  was  by  the  common  test  resorted 
to  of  discovering  the  copy  of  errors  and  misprints  indicating 
a  servile  copying."(«) 
T^aniiitioDB.  Translations  into  English  of  works  published  in  other 
languages  stand  on  a  somewhat  similar  footing  to  the  pre- 
ceding. If  the  foreign  work  is  not  protected  by  inter- 
national copyright  it  is  open  to  any  one  to  translate  it ;  but  a 
translation  already  existing  is  the  product  of  the  translator's 
mental  labour,  and  his  property  in  it  must  not  be  infringed. 
Independent  recourse  must  be  had  by  subsequent  trans- 
lators to  the  conmion  original  source.  "A  man,"  says 
Justice  Story,(&)  ''  has  a  right  to  a  copyright  in  a  translation 
upon  which  he  has  bestowed  his  time  and  labour.  To  be 
sure,  another  man  has  an  equal  right  to  translate  the  original 
work,  and  to  publish  his  translation ;  but  then  it  must  be 
his  own  translation,  by  his  own  skill  and  labour ;  and  not 
the  mere  iise  and  publication  of  the  translation  already  made 
by  another." 

In  Wyatt  v.  Bamard(c)  Lord  Eldon  restrained  the  defen- 
dant from  publishing  in  his  magazine  translations  from  the 
French  and  German  languages  which  had  already  appeared 
in  a  periodical  belonging  to  the  plaintiff.  His  lordship 
said :  "  With  respect  to  the  translations,  if  original,  whether 
made  by  the  plaintiff  or  given  to  him,  they  could  not  be 
distinguished  from  other  works :  the  injunction  therefore 
must  go." 

Even  though  the  book  in  a  foreign  or  dead  language  be 
published  here,  and  an  English  copyright  subsist  in  it,  an 
original  translation  will,  it  seems,  be  no  infringement  of  the 
English  copyright ;  but,  it  is  presumed,  will  itself  be  entitled 
to  copyright  protection.  In  Burnett  v.  Chetiwod,{d)  where  it 
was  sought  to  make  the  defendant  liable  for  an  infringement 
of  the  copyright  in  Burnett's  Archceologia  Sacra,  on  account 
of  his  having  published  a  translation  of  it,  the  Lord  Chan- 
cellor was  of  opinion  that  a  translation  was  not  the  same  as 
reprinting  the  original,  and  so  not  within  the  prohibition  of 
the  Act  "  on  account  that  the  translator  has  bestowed  his 

(a)  Sviers  v.  Brottm  (6  W.  R.  352).  Of.  Cox  v.  Land  and  Water 
Journal  Oompany  (L.  Eep.  9  Eq.  324). 

{h)  Emerson  v.  Dairies  (3  St.  Kep.  780).  (c)  3  Ves.  &  B.  77. 

{d)  See  note  to  Southey  v.  Sheitvood  (2  Meriv.  441). 
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care  and  pains  upon  it/'  though  he  granted  an  injunction  to       ^^'* 
restrain  the  publication  on  other  grounds  which  the  Court  of  Chawmxyi. 
Chancery  would  not  now  act  upon.(a) 

If  a  foreigner  translates  an  English  copyright  work,  and  Ee-tranaiition. 
then  an  Englishman  re-translates  that  foreign  work  into 
English,  that  would  be  an  infringement  of  the  original  copy- 
right And  it  would  be  no  defence  that  the  re-translator  was 
not  aware  that  the  work  he  translated  was  itself  a  translation 
from  an  English  work.(&) 

See  now,  on  the  subject  of  translations,  the  provisions  of 
the  International  Copyright  Act  (15  &  16  Vict.  c.  I2).(c) 

Lord  Ellenborough  has  been  considered  to  have  laid  down  Animut/krandi, 
the  rule,  in  Cary  v.  Kear8ley,{d)  that  the  existence  of  an 
animus  furwndi  is  essential  to  piracy.  What  Lord  Ellen- 
borough  did  in  that  case  was  to  point  out  that  from  the 
nature  of  the  two  books  before  him  (Eoad-books)  the  one 
must,  if  correct,  be  to  some  extent  a  transcript  of  the  other : 
and,  laying  it  down  that  the  defendant  might  fairly  own 
that  he  had  taken  a  great  part  of  his  book  from  the  plain- 
tiffs, he  left  this  question  to  the  jury — whether  what  was 
taken  or  supposed  to  be  derived  from  the  plaintiffs  book  was 
fairly  done  with  a  view  of  compiling  a  useful  book  for  the 
benefit  of  the  public,  or  taken  colourably,  merely  with  a 
view  to  steal  the  copyright  of  the  plaintiff.  That  does  not 
mean  that  in  every  case  where  invasion  of  copyright  is 
charged,  it  is  necessary  to  prove  an  animus  furandL{e) 

An  animus  furaridi,  \l  e^&ntidl  to  piracy,  must  certainly 
not  be  understood  to  mean  a  deliberate  design  to  steal  the 
product  of  another's  labour  and  surreptitiously  appropriate  it 
to  one's  own  use  and  credit.  The  offence  of  piracy  may  be 
committed  bond  fide,  with  no  dishonest  intention,  and  without 
any  idea  on  the  part  of  him  who  commits  it  that  he  is  infring- 
ing a  copyright. 

"  The  intention  to  pirate,"  says  Lord  Ellenborough,(/)  "  is 
not  necessary  in  an  action  of  this  sort ;  it  is  enough  that  the 
publication  complained  of  is  in  substance  a  copy,  whereby  a 
work  vested  in  another  is  prejudiced."  And,  says  Sir  L. 
Shadwell,  V.C.,  in  Campbell  v.  Scott,{g)  with  reference  to  a 

(a)  See  also  tbe  opinions  of  Aston,  J.,  in  MiXUvr  y.  Taylor  (4  Bnrr. 
2348),  and  of  Knight  Bruce,  V.O.,  in  Prmce  Albert  v.  Strange  (2  De  G. 
^  Sm.  693). 

(6)  Mv/rray  v.  Bogus  (i  Drew.  353 ;  22  L.  J.  457,  Ch.). 

(c)  Vide  ante,  pp.  150, 151.  (d)  4  Esp.  169. 

(e)  See  per  Wood,  V.C.,  in  Beade  v.  Lacy  (i  J.  &  H.  527). 

(/)  I  Camp.  98. 

(J)  1 1  Sim.  38.    See  Millett  v.  Snowden  (i  West.  Law  Jour.  240). 
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Piw  I.  book  of  avowed  extracts  from  the  poetical  writings  of  others, 
chaptbbxvl  "If  A  takes  the  property  of  B  the  animus  furandi  is  inferred 
from  the  act."(^)  Thus  in  Scott  v.  Stanford(b)  the  defendant, 
in  a  book  of  "  Mineral  Statistics  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  for  the  year  1865,"  published  by 
him,  had  inserted,  in  a  different  arrangement,  the  whole  of 
certain  statements  (amounting  to  about  one-third  of  the  work) 
of  the  quantity  of  coal,  &c.,  brought  into  London,  which  the 
plaintiff  as  clerk  and  registrar  of  the  City  coal  market  had 
compiled,  published,  and  registered.  There  was  no  conceal- 
ment in  the  defendant's  book  of  the  source  from  which  the 
information  was  obtained,  it  being  distinctly  stated  at  the 
head  of  the  statistics  that  they  were  "compiled  from  the 
returns  published  by  authority  of  the  Corporation  of  Londop, 
by  James  R.  Scott,  Esq.,  clerk  and  registrar  of  the  Coal 
Market.^'  Nevertheless  the  defendant  was  held  to  have 
infringed  the  copyright  of  the  plaintiff,  and  an  injunction 
was  granted  to  restrain  the  publication  of  such  portions  of 
the  defendant's  work  as  contained  the  statistics  compiled  by 
the  plaintiff.  The  Vice-Chancellor  (Wood)  observed:  "It 
had  been  said  that  there  had  been  no  animus  furandi  on 
the  part  of  Mr.  Hunt  [the  writer  of  the  book  published  by 
the  defendant],  that  he  had  taken  these  statistics  in  perfect 
good  faith,  without  any  notion  that  he  was  pirating  the 
plaintiff's  work,  and  that  he  acknowledged  in  the  fullest 
manner  the  source  from  which  they  were  derived.  But  the 
term  animus  furandi  could  not  be  defined  in  so  restricted 
a  sense  as  to  allow  a  man  who  had  an  honest  intention  of 
benefiting  the  public,  and  no  idea  that  he  was  infringing 
a  copyright,  to  take,  and  without  any  labour,  a  very  large 
portion  of  the  work  of  another  and  materially  injure  the 
sale  of  it.  It  was  as  impossible  to  define  the  internal  act  of 
a  man  as  to  measure  it.  It  was  only  the  result  of  the  internal 
act  that  could  be  measured.  A  man  must  be  presumed  in 
point  of  law  to  intend  all  that  the  publication  of  his  work 
effects." 

According  to  the  same  learned  judge  in  Reade  v.  I/icy,{c)  the 
class  of  cases  to  which  the  animus  furandi  test  properly  applies 
is  that  difficult  one  relating  to  dictionaries,  road-books,  and 
the  like,  where  a  certain  amount  of  common  material  is  used 
by  different  persons,  and  the  matter  in  issue  is  "  piracy  or  no 
piracy."  But  copyright  is  like  patent  right  in  this  respect, 
that  if  it  is  infringed,  ignorance  will  not  avaU  as  a  defence  in 
the  one  case  any  more  than  in  the  other. 

(a)  See  also  Olemefnt  v.  Maddiclc  (i  Giff.  98). 
(I)  L.  Eep.  3  Eq.  718 ;  16  L.  T.  N.  S.  51.  (c)  i  J.  &  H.  527. 
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In  Reade  v.  Lacy  the  plaintiff  had  written  a  drama  called  ^^^' 
"  Gold/'  and  afterwards  published  a  novel  founded  upon  it  chu™  xvi. 
called  "  Never  too  Late  to  Mend,"  into  which  were  introduced  Dnimattaation  of 
many  scenes  and  passages  from  the  play.  The  defendant  p"**"*^®^  "*°'y- 
afterwards  published  a  drama  called  "Never  too  Late  to 
Mend,"  founded  on  the  plaintiff's  novel,  and  containing  scenes 
and  passages  substantially  identical  with  scenes  and  passages 
common  both  to  the  plaintifi's  novel  and  his  play  of  "  Gold." 
On  a  motion  for  an  injunction  to  restrain  the  publication  of 
the  defendant's  drama  as  an  infringement  of  the  plaintiffs 
copyright  in  his  play  of  "  Gold,"  evidence  was  given  that  the 
defendants  play  was  a  hand  fide  adaptation  of  the  novel, 
written  without  any  reference  to  the  play  of  "Gold,"  and 
without  any  knowledge  of  the  published  play.  The  Vice- 
Chancellor  granted  the  injunction  prayed  for.  He  said : 
"  The  plaintiff*  has  a  copyright  in  the  printed  book  c«dled 
*  Gold,'  and  no  one  has  a  right  to  reprint  it  without  his  con- 
sent. It  80  happens  that,  after  having  acquired  this  right, 
he  himself  extracted  a  large  portion  of  this  drama,  and  repub- 
lished it  in  the  form  of  a  novel.  The  defendant  alleges,  and 
I  assume  in  his  favour  that  he  knew  nothing  about  the  drama, 
and  that  his  play  was  compiled  from  the  novel  alone.  I  also 
assume  for  the  purpose  of  the  argument,  and  this  only,  that 
the  defendant  had  a  right  to  dramatise  the  plaintiff's  novels 
and  that,  as  far  as  the  novel  is  concerned  what  was  done 
was  a  fair  adaptation  of  a  complicated  novel,  so  as  to 
produce  a  short  drama.  This  point*  I  shall  leave  to  be 
decided  by  a  court  of  law;  but  even  supposing  it  to  be 
determined  in  the  defendant's  favour,  still  that  will  not 
justify  the  reprinting  of  scenes  and  passages  identical  with 
those  in  'Gold'  merely  because  the  novel  also  happens  to 
contain  them,  and  the  defendant  took  them  from  that  source. 
The  plaintiff  did  not  by  transferring  these  passages  into  his 
novel,  lose  any  part  of  the  copyright  which  he  had  in  his 
drama ;  nor  can  ignorance  of  the  existence  of  the  drama  on 

the  part  of  the  defendant  be  urged  as  a  valid  defence 

To  admit  such  a  defence  would  be  to  open  a  door  to  fraud 
and  perjury.  There  is  a  manifest  invasion  of  the  plaintiff's 
copyright  in  the  drama;  and  it  is  no  answer  to  say  that 
this  is  not  an  invasion,  because  it  would  not  have  been  so 
if  the  matter  appropriated  had  appeared  only  in  its  later 
form  as  a  novel."(a) 

Where,  however,  the  author  wrote  and  published  his  novel 

(a)  See  further,  on  the  same  subject,  Lee  v.  Simpson  (3  C.  B.  871, 
883),  Webb  y.  Powers  (2  Wood  and  Min.  512),  and  Story's  Executors 
V.  Eolcombe  (4  M'Clean,  310). 
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PxM^i.  gj^^  gj^^  afterwards  dramatised  it,  the  drama  not  having 
Chaptssxvi.  been  printed,  published,  or  represented  on  the  stage,  the 
defendant  who  dramatised  the  novel  in  ignorance  of  the 
previous  dramatization,  was  held  not  liable  to  an  action  for 
infringing  the  stage-right  of  the  author  of  the  first  drama.(a) 
"  When,"  said  Cockburn,  C. J.,  "  an  author  has  once  given  his 
novel  to  the  world,  he  cannot  take  away  from  other  persons 
the  right  to  dramatise  it  by  himself  transforming  it  into  a 
drama ;  subject  to  this,  that  they  must  not  borrow  from  his 
drama,  but  only  from  his  novel." 

Blackburn,  J.,  considered  that  the  first  and  the  second 
dramatist  was  each  the  author  of  his  own  drama,  and  each 
entitled  to  restrain  the  piracy  of  it.  "  I  think,"  added  his 
lordship,  "  as  at  present  advised,  that  if  Mr.  H/s  [the  author 
of  the  novel  and  first  drama]  drama  had  been  plagiarised, 
the  defendant  would  have  been  liable  to  an  action  ;  and  in 
the  present  case,  if  Mr,  H's  drama  had  been  produced  upon 
the  stage,  a  jury  wovM  have  found  that  Mr.  G.  [the  second 
dramatist\  having  the  means  of  hwvnng  of  Mr.  H,'s  drarrun, 
had,  as  a  m<Uter  of  fact,  plagiarised  from  it  ;(b)  but  Mr.  H.'s 
drama  never  having  been  represented,  Mr.  G.  did  not 
plagiarise,  and  therefore  the  defendant  is  entitled  to  keep 
the  nonsuit." 

Archibald,  J.,  after  pointing  out  that  the  action  was  not 
for  infringement  of  the  plaintiffs  book  copyright  in  his 
novel,  but  only  for  infringement  of  his  stage-right,  said: 
"There  is  a  clear  and  intelligible  distinction  between  tliis 
case  and  the  second  case  of  JReade  v.  Conquest. (c)  The  grounds 
of  that  decision  appear  to  be,  that  there  the  drama  was  first 
composed  and  afterwards  the  novel ;  and  if  there  had  been  a 
direct  copying  by  the  defendant  from  the  drama,  that  clearly 
would  have  been  a  violation  of  the  Act.  The  novel  being 
composed  after  the  drama,  was  regarded  by  the  Court  of 
Common  Pleas  as  in  some  sense  a  copy  of  the  drama,  so  that 
in  copying  from  the  novel,  and  using  the  novel  for  the  purpose 
of  dramatising  it,  the  defendant  was  treated  as  copying 
indirectly  from  the  published  drama;  a  drama  produced 
under  these  circumstances  might  be  a  reproduction  of  a 
drama  composed  by  the  plaintiff.  But  the  present  case  is 
different.  The  novel  is  first  composed,  and  then  the  drama 
is  composed  from  the  novel,  and  the  defendant  in  copying 
from  the  novel,  or  in  using  the  novel  for  the  purpose  of  his 
drama,  cannot  be  said  in  any  way  to  have  made  an  indirect 

(a)  Toole  v.  Young  (L.  R.  9  Q.  B.  523). 

{h)  The  words  italicized  are  found  only  in  the  Law  Eeports.    They 
are  not  in  the  Law  Journal  or  Law  Timee  report  of  the  same  cases. 
(c)  1 1  C.  B.  N.  S.  479. 


INFRINGSMENT   OF    COPTBIGHT.  20 3 

use    of   the   plaintiffs  drama,  the  more  especially  as  it  is       ^^^h 
admitted  that  he  was  wholly  unaware  of  Mr.  H/s  drama."        CRAmixvi 

Before  this  decision  it  appears  to  have  been  thought  that  a  '■ 

previous  dramatisation  by  the  author  of  the  novel  would 
entitle  him  to  prevent  any  subsequent  dramatisation,  an 
opinion  in  support  of  which  was  cited  the  language  of  Erie, 
C. J.,  in  the  first  case  of  JReade  v.  C<mquest^{a)  "  Perhaps  the 
only  way  in  which  the  author  of  a  novel  can  protect  himself 
from  this  sort  of  infringement  is  by  dramatizing  it  himself ;" 
and  that  of  Wood,  V.C.,  in  Tindey  v.  Lacy  :(b)  "  I  suppose 
if  this  lady  [the  author  of  the  novel]  wished  to  protect 
herself  in  the  matter,  as  the  law  now  stands,  all  she  would 
have  to  do  would  be  to  take  a  pair  of  scissors  and  cut  out 
certain  scenes  and  publish  a  little  drama  of  her  own ;  because 
if  she  first  published  a  work  like  this  in  the  shape  of  a 
drama,  she  would  come  within  the  protection  of  the  Dramatic 
Authors'  Copyright  Act." 

In*  Toole  v.  Young,{c)  Blackburn,  J.,  expressly  dissented 
from  these  two  dicta,  and  said  he  could  not  think  that  the 
mere  fact  that  the  author  of  the  novel  and  the  first  drama 
were  the  same  person  made  any  difference ;  and  Quain,  J.,(d) 
considered  them  not  in  the  least  necessary  for  the  decision  of 
the  cases  in  which  they  were  uttered. 

Blackburn,  J.,  has  been  supposed  by  some  to  have  laid  down 
in  this  case,  as  a  proposition  of  law,  that  if  the  author  of  the 
novel  and  first  drama  has  the  drama  once  performed,  any 
subsequent  dramatisation  of  the  novel  can  be  prevented  as 
necessarily  a  piracy  of  the  first  drama.  This,  however, 
cannot  hcrve  been  that  learned  judge's  intention.  For  a  novel 
once  published  becomes,  in  the  language  of  Cockbum,  C.J.,(e) 
"  common  property,"  and  any  number  of  persons  may 
dramatise  it,  provided  they  do  so  by  independent  effort 
expended  upon  the  novel,  and  do  not  simply  plagiarise  from 
each  other's  works.  All  are,  according  to  Blackburn,  J.,(/) 
equally  "  authors,"  and  each  is  entitled  to  restrain  the  piracy 
of  his  own  work.  If  so,  no  action  would  lie,  even  by  the  author 
of  the  novel  who  has  himself  dramatised  and  published  or 
caused  to  be  represented  his  drama,  in  respect  of  the  perform- 
ance of  a  second  drama  which  its  author  could  prove  as  a  fact 
was  not  copied  in  any  way  from  the  former  drama,  but  was  the 
result  of  independent  labour  hoTvifde  bestowed  by  him  upon 
the  novel.  It  is  obvious  that  it  would,  at  any  rate,  be 
possible  for  the  second  dramatist  to  convince  the  jury  of  this  as 

(a)  9  0.  B.  N.  S.  759. 
(6)  32  L.  J.  Oh.  537 ;  I  H.  &  M.  747, 
(c)  L.  R.  9  Q.  B.  529.  (rf)  See  43  L.  J.  Q.  B.  176. 

(e)  L.  R.  9  Q.  B.  527.  (/)  Ih'uL  p.  528. 
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PAitT^i.  ^  f^Q^^  notwithstanding  a  public  performance  (given  perhaps  in 
chaptbb  XVI.  a  distant  place,  and  of  which  he  probably  had  never  heard)  of 
the  novelist's  own  drama.  There  is  no  eflTectual  remedy 
short  of  that  recommended  by  the  Eoyal  Commissioners  on 
Copyright — viz.,  "that  the  right  of  dramatising  a  novel  or  other 
work  should  be  reserved  to  the  author ;"  assimilating,  in  this 
respect,  our  law  to  that  of  France  and  the  United  States.(a) 
PabUcttion  of  The  distinction,  alluded  to  by  Archibald,  J.,  between  in- 
SSwrnoit^of  fringement  of  stage-right  and  infringement  of  copyright  in 
o^ynghtin  the  uovel,  is  important.  Any  one  may  dramatise  the  novel  of 
another  person  and  perform  the  drama ;  but  if,  in  addition,  he 
publishes  the  drama,  he  may  thereby  infringe  the  copyright  in 
the  novel.  In  Tinsley  v.  Lacyjl^  Wood,  V.C.,  granted  an  in- 
junction to  restrain  the  printing,  publishing,  and  selling  of  a 
drama  founded  on  a  novel  in  which  the  plaintiff  had  copy- 
right. The  Vice-Chancellor,  after  referring  to  the  fact  that 
the  author  of  the  drama  had  taken  one-quarter  at  least  of  his 
publication  out  of  the  plaintifiTs  publication,  said :  "  That,  for 
the  purpose  of  narration,  for  the  purpose  of  dramatising,  or 
anything  else  except  printing,  he  is  at  liberty  to  do ;  but  if 
he  chooses  to  put  into  print  that  one  quarter,  which  is  bodily 
taken  out  of  some  publication  which  is  protected  by  copy- 
right, he  cannot  escape  from  the  consequences  of  so  doing. 
He  reprints  in  a  book  which  he  calls  his  own  (I  have  the 
book  alone  to  deal  with;  I  have  nothing  to  do  with  the 
drama)  he  reprints  in  that  book,  to  the  extent  of  one-quarter 
of  the  work,  the  most  stirring  passages,  what  Lord  Cottenham 
describes  as  '  the  vital  parts*  of  this  novel  in  the  identical 
language  in  which  the  original  author  composed  it  No 
doubt  that  is  an  infringement  of  the  Copyright  Act." 
Piracy  by  "  That  part  of  the  work  of  one  author  is  found  in  another 

quotation.  ig  not  of  itsclf  piracy,  or  sufficient  to  support  an  action,"  says 
Lord  Ellenborough,  in  Gary  v.  KearsLey.lc)  But  the  extracts 
may  be  too  many,  or  -contain  too  large  or  important  a 
portion  of  the  work  from  which  they  are  made,  and  then 
they  will  amount  to  piracy,  even  though  they  are  published 
in  the  form  of  quotations,  and  the  source  from  which  they 
are  taken  is  expressly  declared.(rf) 

"  Quotation,"  says  Lord  Eldon,(e)  "  is  necessary  for  the 
purpose  of  reviewing ;  and  quotation  for  such  a  purpose  is 
not  to  have  the  appellation  of  piracy  affixed  to  it ;  but  quota- 

(a)  Report,  par.  80. 

(6)  32  L.  J.  Chy.  535 ;  I  H.  <&.  M.  747.  (c)  4  Esp.  169. 

(a)  See  the  judgment  in  Bohn  y.  Bogue  (10  Jur.  420) ;  Scott  v.  Stafi- 
ford  (L.  Rep.  3  Eq.  718 ;  16  L.  T.  N.  S.  51),  and  Maxwell  v.  Somerton 
^22  W.  R.  313 ;  30  L.  T.  N.  S.  11).  (e)  Mawman  v.  Tegg  (2  Rus.  393). 
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tion  may  be  carried  to  the  extent  of  manifesting  piratical  p^m  i. 
intention."  To.  the  same  effect  Lord  Ellenborough,  in  chxptibxvi. 
Boworth  V.  Wilkes,(a)  "A  review  will  not  in  general  serve 
as  a  substitute  for  the  book  reviewed ;  and  even  there,  if  so 
much  is  extracted  that  it  communicates  the  same  knowledge 
with  the  original  work,  it  is  an  actionable  violation  of  literary 
property.  The  intention  to  pirate  is  not  necessary  in  an 
action  of  this  sort.  It  is  enough  that  the  publication  com- 
plained of  is  in  substance  a  copy  whereby  a  work  vested  in 
another  is  prejudiced.  A  compilation  of  this  kind  [a  large 
encyclopaedia]  may  dififer  from  a  treatise  published  by  itself, 
but  there  must  be  certain  limits  fixed  to  its  transcripts ;  it 
must  not  be  allowed  to  sweep  up  all  modem  works,  or  an 
encyclopaedia  would  be  a  recipe  for  completely  breaking  down 
literary  property." 

Lord  Ellenborough,  in  the  case  last  referred  to,  said 
the  question  was,  whether  the  defendant's  publication  would 
serve  as  "  a  substitute"  for  the  plaintifPs.  Sir  L.  Shadwell, 
V.C,  referring  to  this  remark,  quoted  by  the  defendant's 
counsel  in  Sweet  v.  Shaw,{b)  says:  "That  does  not  mean  a 
substitute  for  the  whole  work.  From  what  you  state,  suppose 
a  book  to  contain  a  hundred  articles^  and  ninety-nine  were 
taken,  still  it  would  not  be  a  substitute."  And  again,  in 
Bohn  V.  Bogue,{c)  the  same  judge  observes :  "  With  respect 
to  that  expression  of  Lord  Ellenborough,  'substitute,'  his 
Lordship  must  be  taken  to  have  used  that  word  with  reference 
to  the  particular  case  before  him ;  and  it  is  perfectly  clear  to 
my  mind  that  never  can  be  the  criterion."  His  Honour  put 
the  case  of  a  publication  of  "  Liddell  and  Scott's  Lexicon," 
omitting  three  or  four  words  at  the  end  of  each  letter  of  the 
alphabet.  This  could  not  bo  taken  as  a  substitute.  "  But 
can  it  be  doubted,"  he  asks,  "that  it  might  have  a  very 
material  effect  in^diminishing  the  price  of  the  first  book ;  for 
though  nobody  would  take  it  as  a. substitute,  many  people 
might  not  care  about  so  much,  and  might  take  it  cheaply  for 
what  it  really  did  contain,  which  might  be  more  than  ninety- 
nine  hundredths  of  the  whole,  and  yet  it  would  in  no  manner  be 
a  *  substitute'  ?  And,  therefore,  the  language  is  not  generally 
correct,  so  as  to  be  capable  of  application  in  every  case."(rf) 

(a)  I  Camp.  97. 

(6)  3  Jur.  218 ;  8  L.  J.  Ch.  216.  (c)  10  Jur.  421. 

(d)  The  Yice-Gliaiicellor'B  distinction  is  verbal  ratiier  than  substan- 
tiaJ.  The  imperfect  '*  Liddell  and  Scott,"  in  the  hypothetical  case,  is 
intended  to  be  and  is  a  substitute  (though  not  a  complete  one)  for  the 
perfect  work,  and  is  bought  to  serve  the  same  purpose.  See  further, 
on  the  subject  of  eztracto.  Sweety,  Caier  (11  Sim.  580),  and  Bradbury 
V.  Eotten  (L.  B.  8  Exch.  i). 
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pam^i.  «jq-Q  Qjjg  ^jj  doubt,"    says  Justice    Story ,(a)    "that  a 

CHAnu  XYi.  reviewer  may  fairly  cite  largely  from  the  original  work,  if  his 
design  be  really  and  truly  to  use  the  passages  for  the  purposes 
of  fair  and  reasonable  criticism.  On  the  other  hand,  it  is  as 
clear  that  if  he  thus  cites  the  most  important  parts  of  the 
work  with  a  view,  not  to  criticise,  but  to  supersede  the  use 
of  the  original  work,  and  substitute  the  review  for  it,  such  a 
use  will  be  deemed  in  law  a  piracy.  A  wide  interval  might, 
of  course,  exist  between  these  two  extremes,  calling  for  great 
caution,  and  involving  great  difficulty,  where  the  Court  is 
approaching  the  dividing  middle  line  which  separates  the 
one  from  the  other."(6) 

In  Whittingham  v.  WooleT{c)  an  attempt  was  made  to 
establish  a  charge  of  piracy  against  the  publisher  of  The 
Stagey  a  theatrical  periodical  in  the  nature  of  a  review  and 
magazine,  for  pubUshing  about  six  or  seven  pages  of  a 
dramatic  piece,  about  forty  pag^s  in  length.  In  dismissing 
the  bill  with  costs.  Sir  Thomas  Plummer,  M.R,  said:  "It 
may,  perhaps,  be  fair  enough  to  say  that  if  the  defendant 
had  inserted  in  one  number  a  criticism  and  in  a  following 
number  mere  specimens^  that  would  be  the  case  of  an  un- 
protected plagiarism ;  but  here  the  defendant  has  given  no 
entire  act  or  scene,  but  only  broken  and  detached  fragments 
of  the  piece  in  question/'((^ 

In  Doddey  v.  Kinnersley,{i)  the  plaintiffs  were  assignees 
of  Johnson's  "  Prince  of  Abyssinia,"  and  had  already  pub- 
lished an  abstract  of  that  work  in  the  London  Chronicle, 
The  defendant  printed  part  of  the  narrative  in  the  Grand 
Magazine  of  Magazines,  leaving  out  all  the  reflections.  Sir 
Thomas  Clarke,  M.B.,  dismissed  the  plaintiffs'  bill  for  an 
injunction,  referring  to  the  custom  of  annual  registers, 
magazines,  &c.,  to  give  an  abstract  or  analysis  of  authors, 
which  custom  in  general  tended  to  the  advantage  of  the 
author,  if  the  composition  was  good.  "  What  I  materially 
rely  on,"  said  the  Master  of  the  Rolls,  *'  is,  that  it  could  not 
tend  to  prejudice  the  plaintiffs  when  they  had  before  pub- 
lished an  abstract  of  the  work  in  the  London  Chronicle,  (f) 
BondjidenfAm.  It  would  scom  that  the  work  or  part  of  the  work  of 
another  may  be  made  the  foundation  of  bond  fide  notes  and 

(a)  FoUom  v.  Marsh  (2  St.  Bep.  106). 

(6)  See  Smith  v.  OhoMo  (31  L.  T.  N.  S.  775). 

(c)  2  Swanst.  428.  See  also  Bell  v.  Whitehead  (17  L.  J.  Chy.  141 ; 
3  Jur.  68). 

(d)  See  the  observations  of  Wood,  Y.G.,  on  this  decision  in  TvnaUy 
V.  iMcy  (32  L.  J.  Chy.  539). 

(e)  Amb.  402.  (/)  Ibid.  405. 
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observations,  and  may  be  published  with   such   notes    or       ^^iw  i. 
observations  without  infringing  the  copyright  in  the  original  chafmmxvi. 
work.     "  Any  person/*  says  Sir  L.  Shadwell,  V.C.,  in  iforh'n 
V.  Wright,{a)  "  may  copy  and  publish  the  whole  of  a  literary 
composition,  provided  he  writes  notes  upon  it,  so  as  to  pre- 
sent it  to  the  public  connected  with  matter  of  his  own/' 

In  Gary  v.  Kearsleyjip)  the  question  was  put  in  argument 
to  Lord  EUenborough  whether,  if  a  man  took  "  Paley's 
Philosophy "  and  copied  a  whole  essay  with  observations 
and  notes,  or  additions  at  the  end  of  it,  such  a  pro- 
ceeding would  amount  to  piracy.  Lord  EUenborough 
replied,  "That  would  depend  on  the  fact  of  whether  the 
publication  of  that  essay  was  to  convey  to  the  public  the 
notes  and  observations  fairly,  or  only  to  colour  the  publica- 
tion of  the  original  essay,  and  make  that  a  pretext  for 
pirating  it ;  if  the  latter,  it  could  not  be  sustained." 

In  the  case  of  legal  works  it  has  been  the  practice  to 
publish  in  a  separate  form,  with  notes  annexed,  reports  of 
cases  extracted  from  books  of  reports  in  which  copyright 
exists,  but  it  has  never  been  judicially  determined  whether 
such  a  practice  does  or  does  not  amount  to  piracy  of  the 
original  reports.  The  question  was  raised  but  not  settled 
in  the  case  of  Sawnders  v.  8mith,(c)  the  decision  in  that 
case  against  the  proprietor  of  the  original  reports  proceeding 
on  the  ground  of  his  acquiescence  in  the  labours  of  the 
defendant.  Lord  Cottenham  said  :(d)  "  In  this  case,  I  find 
the  publication  complained  of  to  be  of  a  character  which, 
whether  it  be  or  be  not  an  infringement  of  the  copyright  of 
the  plaintiffs,  is  a  course  of  proceeding  which  has  been 
pretty  largely  admitted  and  pretty  generally  adopted. 
Several  cases  occurred  to  me,  and  several  were  mentioned 
to  me  at  the  bar,  in  which  a  gentleman  at  the  bar,  desirous 
of  publishing  a  work  upon  a  particular  subject,  has  collected 
the  cases  upon  that  subject,  and  has  taken  those  cases, 
generaUy  speaking,  verbatim  from  reports  wliich  are  covered 
by  copyright.  No  instance  has  been  represented  to  me  in 
which  those  entitled  to  the  copyright  have  interfered;  no 
judgment,  therefore,  has  been  pronounced  upon  that  subject. 
I  am  not  stating  whether  the  owner  of  the  copyright  is 
entitled  to  interfere  in  such  a  case,  or  whether  that  use  of 
published  reports  is  or  is  not  to  be  permitted.  That  is  a 
question  of  legal  right,  upon  which  I  find,  at  present,  no 
reason  for  coming  to  an  adjudication.     But  in  considering 

(a)-  6  Sim.  298.  (h)  4  Esp.  169.  (c)  3  M.  &  Or.  71 1. 

(d)  Ibid.  728. 
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pam  I.  whether  I  am  to  exercise  an  equitable  jurisdiction  in  such  a 
chaptbbxvi.  case,  before  the  legal  right  has  been  established,  it  is  very 
important  to  observe  that  for  niany  years  such  a  course  as  I 
have  stated  has  been  pretty  generally  adopted ;  more  parti- 
cularly when  I  find  that  these  plaintiffs  have  themselves 
acquiesced  in  a  similar  course  of  proceeding." 

If  the  Courts  of  Common  Law  apply  to  such  a  case  as 
this  the  test  laid  down  by  Lord  EUenborough  in  Cary  v. 
Kearsleyjia)  there  is  little  doubt  that  it  would  be  held  to  be 
no  piracy  of  the  original  work.  The  leading  case  certainly 
does  not  bear  a  relation  of  greater  importance  to  the  notes 
annexed  to  it,  which  embody  the  decisions  in  a  vast  number 
of  subsequent  cases,  than  an  essay  of  Paley  would  to  the 
body  of  notes  wliich  any  one  could  appropriately  append  to 
it.  It  is  like  a  motto  or  text  for  a  long  discourse,  and  is 
frequently  of  little  value  as  an  exposition  of  the  actual 
state  of  the  law  on  the  subject,  owing  to  the  modifica- 
tions and  limitations  which  the  doctrines  contained  in 
it  have  undergone  from  subsequent  decisions  or  Acts  of 
Parliament. 

The  quantity  as  well  as  the  character  of  the  critical  notes 
added  to  the  work  of  another  is  an  important  element  in 
determining  the  question  of  hoTia  fides.  Thus,  where  a  book 
of  selections  of  poetry  contained  790  pages,  of  which  thirty- 
four  were  taken  up  with  a  general  disquisition  upon  the 
nature  of  the  poetry  of  the  nineteenth  century,  and  all  the 
rest  consisted  of  extracts,  without  any  notes  appended,  from 
the  works  of  different  poets,  some  of  their  poems  being 
given  entire,  Vice-Chancellor  Shadwell  considered  that  the 
book  could  in  no  sense  be  said  to  be  a  book  of  criticism ; 
and  an  injunction  was  granted  to  restrain  its  publication  at 
the  suit  of  Mr.  Campbell,  one  of  the  poets  from  whose 
writings  large  extracts  had  been  made.  (6)  *'  If,"  said  the 
Vice-Chancellor,  "  there  were  critical  notes  appended  to  each 
separate  passage,  or  to  several  of  the  passages  in  succession, 
which  might  illustrate  them  and  show  from  whence  Mr. 
Campbell  had  borrowed  an  idea,  or  what  idea  he  had  com- 
municated to  others,  I  could  understand  that  to  be  a  fair 
criticism.  But  there  is  first  of  all  a  general  essay,  then 
there  follows  a  mass  of  pirated  matter,  which  in  fact  con- 
stitutes the  value  of  the  volume."  A  similar  doctrine  was 
laid  down  in  the  prior  case  of  Tonson  v.  Walker, (c) 
AddMonof  jjjg  addition  of  plates  to  the  copyright  letter-press  of 


(a)  4  Esp.  169. 


(h)  CamphellY.  Scott  (11  Sim.  3i)» 
(c)  3  Swanst  672. 
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another  would  not,  according  to  Sir  L.   Kenyon,  M.E.,(a)       p^^- 
constitute  a  defence  to  a  charge  of  pirating  the  letter-press ;  Chaftbk  xvi. 
the  mere  act  of  embellishing-  could  not  divest  the  right  of 
the  owner  in  the  text. 

The  writers  of  abridgments  have  in  general  been  favourably  Abridgments. 
regarded  by  the  courts  of  law  and  equity.(6)  "Abridg- 
ments," said  Lord  Hardwicke,(c)  "  may  with  great  propriety 
be  called  a  new  book,  because  not  only  the  paper  and  print, 
but  the  invention,  learning,  and  judgment  of  the  author  is 
shown  in  them,  and  in  many  cases  are  extremely  useful, 
though  in  some  instances  prejudicial,  by  mistaking  and  cur- 
tailing the  seuse  of  an  author."  And,  said  the  same  judge  in 
the  case  of  Tonson  v.  Walker,(d)  "  A  fair  abridgment  would 
be  entitled  to  protection ;  but  this  is  a  mere  evasion." 

In  a  case  with  respect  to  an  abridgment  by  a  Mr.  Newbery 
of  Dr.  Hawkesworth's  Voyages,  Lord   Chancellor  Apsley, 

(a)  Caman  v.  Bowles  (2  Br.  C.  C.  85). 

(6)  Lord  Hatherley  was  an  exception.  In  Tinaleyy,  Lacy  (11  W.  R. 
877  ;  I  H.  &  M.  747)  he  said :  "  He  must  confess  that  he  did  not  a^ee 
in  the  reasons  for  apholding  snch  a  work  given  by  some  learned 
judges — viz.,  that  an  abridger  was  a  benefactor.  He  should  have 
himself  regarded  him  rather  as  a  sort  of  jackal  to  the  public,  to  point 
out  the  beauties  of  authors/'  An  American  judge  (Leavitt,  J.)  has 
also  expressed  himself  unfavourably  to  the  rights  of  an  abridger, 
thinking  the  same  rule  of  decision  should  be  applied  to  a  copyright  as 
to  a  patent  for  a  machine.  "  The  construction,"  he  says,  "  of  any 
other  machine  which  acts  upon  the  same  principle,  however  its  struc- 
ture may  be  varied,  is  an  infringement  on  the  patent.  The  second 
machine  may  be  recommended  by  its  simplicity  and  cheapness ;  still, 
if  it  act  upon  the  same  principle  of  the  one  first  patented,  tne  patent  is 
violated.  Now  an  abridgment,  if  fairly  made,  contains  the  principle 
of  the  original  work,  and  this  constitutes  its  value.  Why,  then,  in 
reason  and  justice,  should  not  the  same  principle  be  appUea  in  a  case 
of  copyright  as  in  that  of  a  patented  machine  ?  With  the  assent  of 
the  patentee,  a  machine  acting  upon  the  same  principle,  but  of  less 
expensive  structure  than  the  one  patented,  may  be  built ;  and  so  a 
book  may  be  abridged  by  the  author,  or  with  his  consent,  should  a 
cheaper  work  be  wanted  by  the  pubUc.  This,  in  my  judgment,  is  the 
ground  on  which  the  rights  of  the  author  should  be  considered.  Bat 
a  contrary  doctrine  has  been  long  established  in  England  under  the 
statute  of  Anne,  which  in  this  respect  is  similar  to  our  own  statute ; 
and  in  this  country  the  same  doctrine  has  prevailed.  I  am  therefore 
bound  by  precedent ;  and  I  yield  to  it  in  this  instance  more  as  a  prin- 
ciple of  law  than  a  rule  of  reason  or  justice  **  (Story's  Executors  v. 
itolcomhe,  4  M'Clean,  308, 309).  The  Royal  Commissioners  on  Copyright 
are  also  of  opinion  that  abridgments  may  do  great  harm  to  the  author 
of  the  original  work  by  interfering  with  his  market ;  and  they  recom- 
mend **  that  no  abridgments  of  copyright  works  should  be  allowed 
during;  the  term  of  copyright,  wilhout  the  consent  of  the  ovmer  of  the 
copyright"  (Report,  paragraph  69). 

(c)  UyUs  V.  Wilcox  (2  Atk.  143). 

(cQ  3  Swanst.  681.    See  also  BeU  v.  Walker  (i  Br.  0.  0.  451^. 
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Colourable 
abridgmants. 


Paw  I.  assisted  by  Mr.  Justice  Blackstone,  was  of  opinion  that  "  to 
chaptuXtl  constitute  a  true  and  proper  abridgment  of  a  work,  the  whole 
must  be  preserved  in  its  sense,  and  then  the  act  of  abridgment 
is  an  act  of  the  understanding,  employed  in  carrying  a  large 
work  into  a  smaller  compass,  and  rendering  it  less  expensive, 
and  more  convenient  both  to  the  time  and  use  of  the  reader ; 
which  made  an  abridgment  in  the  nature  of  a  new  and  meri- 
torious work.  This  had  been  done  by  Mr.  Newbery,  whose 
edition  might  be  read  in  a  fourth  part  of  the  time,  and  all  the 
substance  preserved  and  conveyed  in  language  as  good  or 
better  than  in  the  original,  and  in  a  more  agreeable  and  useful 
manner."  His  lordship  said  that  he  and  Mr.  Justice  Black- 
stone,  after  consulting  together  for  some  hours,  were  agreed 
"  that  an  abridgment,  when  the  understanding  is  employed  in 
retrenching  unnecessary  and  uninteresting  circumstances, 
which  rather  deaden  the  narration,  is  not  an  act  of  plagiarism 
upon  the  original  work,  nor  against  any  property  of  the 
author  in  it,  but  an  allowable  and  meritorious  work.''  The 
Bill  praying  for  an  injunction  in  that  case  was  dismissed.(a) 

But,  though  a  bond  fde  abridgment  of  another  work  is  no 
infringement  of  the  copyright  in  that  work,  a  merely  colour- 
able abridgment  is.  "  Where  books  are  colourably  shortened 
only,'*  said  Lord  Hardwicke,  "  they  are  undoubtedly  within 
the  meaning  of  the  Act  of  Parliament,  and  are  a  mere 
evasion  of  the  statute,  and  cannot  be  called  an  abridg- 
ment."(6)  In  the  case  in  which  this  dictum  is  expressed 
his  lordship  considered  a  book  published  by  the  defendant 
entitled  "  Modem  Crown  Law''  not  to  be  a  bona  fide  but 
a  mere  colourable  abridgment  of  Sir  Matthew  Hale's  "  Pleas 
of  the  Crown,"  with  the  omission  of  some  repealed  statutes, 
and  a  translation  of  the  Latin  and  French  quotations. 

A  mere  selection  or  diflerent  arrangement  of  parts  of  the 
original  work,  so  as  to  bring  the  work  into  a  smaller  com- 
pass will  not,  says  Justice  Story,  be  held  to  be  a  honA  fide 
abridgment.  '*  There  must  be  real,  substantial  condensation 
of  the  materials,  and  intellectual  labour  and  judgment 
bestowed  thereon ;  and  not  merely  the  facile  use  of  the 
scissors,  or  extracts  of  the  essential  parts  constituting  the 
chief  value  of  the  original  work."(c) 

According  to  another  American  judge  (Leavitt,  J.),  the 
abridgment  must  not  only  contain  the  arrangement  of 
the  book  abridged;  the  ideas  must  also  be  taken  from 
its  pages :  it  must  be  in  good  faith  an  abridgment,  not  a 


(a)  LoffVfl  Rep.  775-  (&)  Gy^  ▼•  'Wilcox  (2  Atk.  142). 

(e)  FolBomi  v.  Ma/rBh  (2  St.  Bep.  107). 
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treatise  interlarded  with  citations :    to  copy  certain  passages       ^t^^' 
from  a  book,  omitting  others,  is  in  no  just  sense  an  abridg-  Ck^j™  xvi. 
ment:    the  judgment  is  not  exercised    in   condensing    the 
views  of  the  author ;    the  •  language   is   copied,    not    con- 
deiised.(a) 

The  case  in  which  the  preceding  opinion  was  expressed 
was  one  in  which  the  plaintiffs  complained  of  an  infringe- 
ment of  the  copyright  of  Judge  Story's  "Commentaries 
on  Equity  Jurisprudence,'*  the  defence  being  that  the 
work  complained  of  (an  "  Introduction  to  Equity  **)  was 
a  hondjide  abridgment  of  the  Commentaries.  It  appeared 
that  the  chapters  and  the  subjects  were  the  same  in 
both  books;  the  former  book  contained  1856  octavo 
pages,  including  notes,  the  latter  348  octavo  pages, 
including  notes ;  a  page  in  the  latter  contained  a  little 
more  than  one  in  the  former :  reduced  to  the  same  sized 
page,  the  ratio  in  the  amount  of  matter  in  the  latter 
book  to  that  in  the  former  was  about  two  to  nine.  In 
the  entire  work  of  Story  there  were  226  pages,  constitut- 
ing nearly  an  eighth  part,  on  which  there  was  some  matter 
which  had  been  extracted  in  the  same  language,  or  very 
nearly  so,  into  the  defendant's  book,  this  matter  comprising 
879  lines,  or  about  twenty-four  pages  of  his  book,  and  thirty 
pages  of  Story,  which  made  one  iBfteenth  part  of-  the  defen- 
dant's book  and  one-sixtieth  of  Story;  this  matter  being 
found  in  scattered  paragraphs  in  the  first  third  of  the 
defendant's  book :  all  the  other  portions  of  Judge  Story's 
book  were  abridged  without  any  transcription  of  his  com- 
mon language,  the  part  so  abridged  comprising  two-thirds 
of  the  defendant's  book.  The  Court  granted  an  injunction 
as  to  the  first  100  pages  of  the  defendant's  work,  and  thus 
stated  the  grounds  of  its  decision : 

"What  is  the  character  of  the  work  complained  of? 
Upon  its  title-page  it  does  not  purport  to  be  an  abridg- 
ment, but  'An  Introduction  to  Equity  Jurisprudence,  on 
the  Basis  of  Story's  Commentaries ;'  and  in  the  preface  the 
author  says :  *  It  is  not  intended  to  supply  the  place  of  the 
Conmientaries  with  any  class  of  readers,  but  to  serve  simply 
as  an  introduction,  a  companion,  and  a  supplement  to  their 
study.  The  text  is  substantially  an  abridgment  of  that 
work,  &C.' ;  .  .  •  .  but  he  also  says  that  '  he  has  felt  at 
liberty  to  make  very  considerable  alterations  and  additions.' 
Alterations  of  the  original  work,  and  additions  to  the  text, 
are  not  appropriate  to  an  abridgment.    In  saying,  therefore, 

(a)  8tory*8  Executors  v.  EoUombe  (4  M'Glean,  31 1-3 14). 

P  2 
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paot  I.  ^^^^  t  |.jjg  ^^^  jg  substantially  an  abridgment/  Mr.  Holcombe 
chaitmxvi.  could  have  meant  nothing  more  than  that,  in  writing  his 
book,  he  followed  the  arrangement  of  the  Commentaries, 
extracting  certain  parts,  condensing  others,  with  '  very  con- 
siderable alterations  and  additions*  of  his  own.  A  supple- 
ment to  the  Commentaries,  which  Mr.  Holcombe  says  in 
some  sense  is  the  character  of  his  work,  may  supply  defects 
in  the  original,  but  it  can  in  no  sense  be  considered  an 
abridgment.  This  remark  seems  to  have  been  made  in 
reference  to  the  notes  added  by  the  author.  It  may  not 
be  essential  to  exclude  extracts  entirely  from  an  abridg- 
ment, but,  in  making  extracts  merely,  there  is  no  condensa- 
tion of  the  language  of  the  author,  and,  consequently,  there 
is  no  abridgment  of  it.  Much  looseness  is  found  in  the 
decisions  upon  this  subject.  Some  of  the  judges  would 
seem  to  consider  that  where  a  book  is  greatly  reduced  in 
the  size,  though  made  up  principally  of  extracts,  it  is  an 
abridgment.  In  a  book  of  Eeports,  such  as  'Bacon's 
Abridgments,'  the  language  of  the  Court  is  necessarily 
adopted  often  to  show  the  principle  of  the  decision.  But 
the  same  necessity  does  not  exist,  and  the  same  licence  can- 
not be  exercised   in   abridging  an   elementary  work 

Nearly  one-half  of  the  text,  in  the  first  hundred  pages  of 
Mr.  Holcombe's  book,  appears  to  have  been  extracted  from 

Story To    class    these   extracts   under  the  head   of 

'abridgments,'  would  seem  to  be  a  perversion  of  terms. 
Whatever  else  this  part  of  Mr.  Holcombe's  book  may  be 
called,  it  is  not  an  abridgment.  With  greater  propriety 
it  may  be  called  a  compilation,  as  the  extracts  contained 
in  it  are  taken  from  various  authors.  As  a  compilation, 
this  part  of  the  book  must  be  considered  an  infringement 
of  the  right  of  the  plaintiffs,  by  the  copious  extracts  made 
from  the  Commentaries,  and  the  classification  of  the  subjects 

copied  from  them Looking  at  the  smallness  of  Mr, 

Holcombe's  book  in  comparison  of  that  from  which  it  was 
principally  taken,  one  might  suppose  that  the  former  was 
a  short  abridgment  of  the  latter.  But  this  comparison  of 
size  or  number  of  pages  affords  no  guide  to  a  proper  deci- 
sion. The  character  of  the  work  must  depend  upon  its 
matter ;  and  it  would  seem  from  the  considerations  stated, 
that  the  first  third  part  of  Mr.  Holcombe's  book,  including 
one  hundred  pages,  cannot  be  justly  and  legally  called 
an  abridgment,  as  it  does  not  possess  the  essential  ingre- 
dients of  such  a  work ;  and  that,  viewing  it  as  a  compilation, 
it  is  an  infringement  of  the  plaintiffs  right,  on  the  ground 
that  the  plan  of  the  Commentaries  is  copied ;  and  also  for 
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the  reason  that  the  extracts  extend  beyond  the  proper  limit  ^^"^- 
for  such  a  work.  The  remaining  two-thirds  of  the  book  chaftibxvi. 
may  be  comprehended  under  a  liberal  construction  of  an 
abridgment.  The  matter  is  greatly  condensed  by  Mr.  Hol- 
combe,  in  his  own  language,  and  in  a  manner  liighly  creditable 
to  him.  The  prayer  of  the  Bill  as  to  the  first  hundred  pages 
is  granted." 

The  publication  of  a  "  Life  of  Wasliington,"  in  two  volumes, 
containing  866  pages,  was  restrained  by  Story,  J.,  as  an  in- 
vasion of  the  copyright  in  Sparks's  "  Life  and  Writings  of 
Wasliington,"  a  work  in  twelve  volumes ;  353  pages  of  the 
former  work  being  copied  from  the  latter,  64  pages  being 
official  letters,  and  255  being  private  letters  of  Washington, 
first  published  by  Sparks  under  a  contract  with  the  owners  of 
tlie  original  papers  of  Wasliington.(a) 

Where  the  defendant  published  in  a  nimiber  of  Farley' 8^^^°^^^  9^ 
Illuminated  Library  (a  weekly  publication)  a  portion  of  a 
story  entitled  "  A  Christmas  Ghost  Story,  re-originated 
from  the  original  by  Charles  Dickens,  Esq.,  and  analytically 
condensed  expressly  for  this  work,"  which,  with  the  exception 
of  a  few  colourable  alterations,  was  in  all  respects  similar  to 
the  "  Christmas  Carol"  of  Charles  Dickens,  this  was  held 
to  be  a  clear  invasion  of  Mr.  Dickens's  copyright  in  that 
work.(6) 

It  was  contended  in  this  case,  on  a  motion  to  dissolve 
an  injunction  which  had  been  granted,  that  the  defendant's 
work  was  neither  a  colourable  imitation  nor  a  piracy  of  the 
other,  but  a  fair  abridgment,  the  result  of  the  defendant's 
mental  labour,  and  falling  within  the  principle  of  Doddey  v. 
Kinnersley  ;{c)  and  it  was  urged  that  so  far  from  any  attempt 
being  made  to  induce  the  public  to  believe  they  were  buying 
for  one  penny  what  the  eminent  author  of  the  "  Christmas 
Carol"  had  written  and  published  for  five  sliillings,  the  defen- 
dant in  his  work  had  a  dedication  of  lus  labours  to  Mr. 
Dickens  himself.  Knight  Bruce,  V.C,  said,  "  The  plaintiff 
appears  to  be  the  author  and  to  own  the  copyright  of  a  work 
of  fiction,  a  novel,  the  copyright  of  which  has  not  been  con- 
tended to  be  not  entitled  to  protection.  The  defendant  has 
printed  and  published  a  novel  of  which  fable,  persons,  names 
and  characters  of  persons,  the  age,  time,  country,  and  scene 
are  exactly  the  same ;  the  style  of  language  in  which  the 
story  is  told  is  in  many  instances  identical,  in  all  similar, 
except  when  certain  alterations  by  way  of  extension  or 

(a)  FoUom  y.  Marsh  (2  St.  100).     (h)  Dickens  v.  Lee  (8  Jar.  183). 

(c)  4  £sp.  169.    Ante,  p.  206. 
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paw^i.  substitution  have  been  made,  as  to  which,  whether  they 
CBApns  XVI.  improve  or  do  not  improve  upon  the  original  composition,  it 
is  not  necessary  for  me  to  express  my  opinion.  Now  this  has 
been  said  to  be  an  abridgment,  and  as  an  abridgment  to  be 
protected.  I  am  not  aware  that  one  man  has  the  right  to 
abridge  the  works  of  another.  On  the  other  hand,  I  do  not 
mean  to  say  that  there  may  not  be  an  abridgment  which 
may  be  lawful,  which  may  be  protected ;  but  to  say  that  one 
mak  has  the  right  to  abridge  ^d  so  publish  in  m  abridged 
form  the  work  of  another,  without  more,  is  going  much 
beyond  my  notion  of  what  the  law  of  this  country  is.  The 
expressions  of  Lord  Eldon,  applied  to  a  subject  of  copyright 
very  different  from  the  present,  but  still  applied  to  the 
subject  of  copyright,  are  these :  '  The  question  upon  the 
whole  is  whether  this  is  a  legitimate  use  of  the  plaintiff's 
publication  in  the  fair  exercise  of  a  mental  operation 
deserving  the  character  of  an  original  work.'(a)  And  I 
agree  that  there  may  be  such  an  use  of  another  man's  publi- 
cation as,  involving  the  exercise  of  a  new  mental  operation, 
may  fairly  and  legitimately  involve  it.  It  does  not  appear 
to  me  that  there  is  anything  in  the  present  case  which 
brings  that  which  the  defendant  has  done  within  a  legitimate 
use  of  the  plaintiflP's  publication,  witliin  the  terms  '  fair  exer- 
cise of  a  mental  operation,*  or  witliin  the  expression  of  *  de- 
serving the  character  of  an  original  work.'  I  think  it,  there- 
fore, entirely  excluded  from  Lord  Eldon's  definition,  if  as  a 
definition  Lord  Eldon  meant  it.  It  appears  to  me  to  be  a 
mere  borrowing  with  alterations  and  departures  merely  colour- 
able, and  when  it  is  said  that  the  difference  of  price 
and  other  circumstances  of  difference  belonging  to  it  are 
such  as  to  render  the  invasion  of  no  practicable  mischief 
to  the  plaintiff,  the  person  whose  property  has  been  taken  is 
entitled  to  judge  for  liimself  how  far  he  will  consider  that 
abstraction  of  his  property  to  be  prejudicial  or  not  prejudicial. 
It  is  a  valuable  property,  and  he  is  entitled  to  be  protected 
from  the  unauthorised  use  of  it  by  another.  I  do  not,  how- 
ever, as.  at  present  advised,  at  all  accede  to  the  argument  that, 
whatever  may  be  the  relative  merit  of  the  two  publications, 
whatever  their  relative  prices,  the  publication  and  circulation 
of  the  cheaper  may  not,  in  a  pecuniary  point  of  view,  at  least, 
if  not  so  otherwise,  materially  prejudice  the  plaintiff.  There 
are  various  points  of  view  into  which  it  is  unnecessary  for  me 
to  enter  in  which  such  a  case  may  be  put,  in  which  material 
damage  may  arise  from  the  subject,  considered  merely  and 

(a)  17  Veg.  426. 
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solely  as  a  question  of  property,  which  is  the  only  point  of      ^^'• 
view  in  wliicli  it  is  my  duty  or  business  to  consider  it."  Chaptkexvi. 

Somewhat  in  the  nature  of  abridgments  are  those  digests  Dige«toof legal 
of  legal  decisions  which  are  published  from  time  to  time.  ^******<>°"» 
They  give,  under  headings  arranged  alphabetically,  a  summary 
of  the  legal  points  decided  in  each  case  referred  to,  and  there 
is  no  doubt  that  such  an  arrangement  may  be  the  product  of 
skill  and  mental  labour  on  the  part  of  the  compiler.  If  so, 
the  general  rule  applies,  and  the  compiler  is  guilty  of  no 
infringement  of  the  copyright  in  the  published  reports  of 
the  cases  digested,  and  is  entitled  to  copyright  in  his  own 
work. 

But  if  the  compiler's  labour  is  purely  mechanical,  and 
he  only  arranges  in  alphabetical  order  the  marginal  or 
head  notes  of  cases  contained  in  published  reports,  the 
Court  of  Common  Pleas  has  held  that  he  is  guilty  of 
infringing  the  copyright  in  the  published  reports.  In 
Sweet  V.  Benning,(a)  which  was  such  a  case,  Jervis,  C.J., 
said :  "  I  think  the  defendants  in  this  case  have  been  guilty 
of  an  abuse  of  the  fair  right  of  extract  which  the  law  allows 
for  the  purpose  of  comment,  criticism,  or  illustration ;  and 
that  this  is  in  reality  an  unauthorised  publication  of  a  por- 
tion of  the  plaintiffs  work,  without  justifiable  excuse.  The 
plaintiffs  publication.  The  Jurist,  or  that  portion  of  it  from 
which  these  extracts  are  made,  consists  of  double  reports  in 
each  case — a  detailed  report  of  the  facts  of  the  case,  with 
the  arguments  and  the  judgment  of  the  court,  and  an 
abstract  in  the  shape  of  what  is  commonly  called  a  side  or 
marginal  note,  which  professes  to  state  the  principle  of  law 
laid  down  in  the  case,  if  any  such  there  be,  or  a  summary 
statement  of  the  facts  and  the  decision  of  the  Court  thereon. 
In  truth,  they  are  two  reports,  a  short  one  and  a  long  one. 
The  gentleman  who  has  compiled  The  Monthly  Digest  has 
taken  the  short  reports  verbatim.  If  the  law  allows  him 
to  do  that,  why  should  he  not  also  be  allowed  to  take  the 
fuller  report  ?  And  if  he  might  take  either  the  one  or  the 
other,  why  should  he  not  take  both  ?  The  question  is 
whether  a  man  can  acquire  a  right  to  avail  himself  in  this 
way  of  the  labours  of  another,  merely  because  he  arranges 
the  matter  under  heads  and  subdivisions,  so  as  to  form  with 
other  matter  of  the  same  sort,  derived  from  other  sources, 
what  is  called  an  analytical  digest  ?  I  am  of  opinion  that  he 
cannot.  A  digest,  undoubtedly,  may  be  made  from  the 
published  reports  without  necessarily  subjecting  the    com- 

(a)  i6  G.  B.  484. 
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Part^i.  pii^r  to  a  charge  of  piracy :  for  instance,  where  the  party 
chaftbbxvi.  applies  the  exertion  and  skill  of  his  own  brain  in  extracting 
tlie  principle  or  the  substance  of  the  decisions  before  Iiim, 
dressing  it  up  in  his  own  language  so  as  to  produce  an 
original  work.  But  here  there  is  no  thought  or  skill  brought 
to  bear  upon  the  work  that  is  complained  of ;  it  is  a  mere 
mechanical  stringing  together  of  marginal  or  side  notes 
which  the  labour  and  intelligence  of  the  authors  have 
fashioned  ready  to  the  compiler's  hand."(«)  Cresswelland 
Crowder,  JJ.,  took  the  same  view  as  the  Chief  Justice,  but 
the  latter  somewhat  doubtingly.  Maule,  J.,  dissented  from 
the  judgment  of  the  other  members  of  the  Court,  being  of 
opinion  that  the  defendant's  work  was  different  in  its  object 
and  result  from  the  plaintiff's  reports,  and  would  be  a  very 
imperfect  substitute  for  them.  "The  object  of  a  digest,". he 
said,  "  is  to  afford  facilities  for  finding  out  cases  that  are 
inserted  in  the  reports  without  buying  the  reports  them- 
selves in  eoctenso.  The  effect  may  be  to  induce  many  persons 
to  abstain  from  purchasing  the  reports,  relying  upon  the 
means  of  access  to  public  libraries  and  other  institutions  for 
the  fuller  and  more  perfect  iaformation,  when  they  have 
occasion  for  it.  But  that,  I  think,  is  no  argument  in  favour 
of  this  being  a  piracy  :  rather  the  contrary,  because  it  shows 
tliat  the  defendants*  work  is  useful  only  for  a  different  pur- 
pose from  that  of  the  plaintiffs,  and  is  not,  and  never  was 

intended  as,  a  substitute  for  it By  far  the  larger  portion 

of  the  matter  distributed  is,  as  against  the  plaintiffs,  the  de- 
fendants' own  property ;  and  the  method  of  arrangement  is 
entirely  their  own.  That  being  the  state  of  things,  the  de- 
fendants have,  as  it  seems  to  me,  made  and  published  a  book 
altogether  different  from  the  plaintiffs'  work,  intending  to 
answer,  and  really  effecting,  a  totally  different  purpose.  There- 
fore, I  conceive  that  they  have  not,  in  a  sense  that  is  unlawful, 
copied  any  part  of  the  plaintiffs'  work,  but  that  they  have 
done  nothing  more  than  is  done,  and  lawfully  done,  by  one 
who,  for  the  purpose  of  supporting  and  fortifying  liis  own 
argument,  avails  himself  of  the  work  of  another  to  the  extent  to 
wliich  it  is  m.B,de  pvilid  juris  for  the  purpose  of  being  read  and 
extracted  from  to  a  fair  and  bond  fide  and  legitimate  extent." 
Prints  in  a  book.  Prints  not  published  separately,  but  forming  part  of  a 
book,  were  held  by  Sir  James  Parker,  V.C.,  in  Bogtte  v. 
HoiilstoTiQ))  to    be   witliin  the  protection   afforded  to  books 

(a)  See  also  BuMerworth  v.  Bohinson  (5  Vee.  709). 

(b)  Bogue  v.  Houlston  (5  De  G.  &  Sm.  267).  See  the  view  taken  of 
this  decision  by  Jessel,  M.B.,  in  Maple  y.  Junior  Army  jind  Navy 
Stores  (L.  R.  52  L.  J.  Ohy.  71,  ante  p.  86). 
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by  5   &  6  Vict.   c.  45,  and   he  granted  an  injunction  to       ^^"^- 
restrain  the  publication  of   those  prints  by  the   defendant,  chiwmxvi. 
on  the  plaintiffs  undertaking  to  bring  an  action  to  try  the 
right  at  law. 

"  It  appears  to  me,"  said  the  Vice-Chancellor,  "  that  a  book 
must  include  every  part  of  the  book  ;  it  must  include  every 
print,  design,  or  engraving  wliich  forms  part  of  the  book  as 
well  as  the  letter-press  therein,  wliich  is  another  part  of  it. 
Prints  published  separately  do  not  appear  to  have  been  within 
the  Act  by  that  express  definition  [the  definition  of  a  *  book' 
given  in  5  &  6  Vict.  c.  45,  s.  2].  But  the  case  now  before  the  . 
Court  is  not  the  case  of  separately  published  prints,  but  the 
case  of  designs  forming  part  a  book."  In  this  case  tlie  plain- 
tiffs publication  consisted  of  letter-press  and  woodcuts, 
printed  on  the  same  large  sheets  of  paper,  the  woodcuts  ap- 
pearing as  separate  leaves  when  the  sheets  were  folded  into 
their  quarto  size. 

Where  a  work  called  "  The  Man  of  his  Time"  consisting 
(i)  of  "  The  Story  of  the  life  of  Napoleon  III.,  by  James  M. 
Haswell,"  and  (2)  of  "  The  Same  Story  as  told  by  Popular 
Caricaturists  of  the  last  Thirty  Years,"  contained  in  part  2 
(without  authority)  copies  in  a  reduced  form  of  nine  cartoons 
previously  published  in  Pwnchy  sometimes  with  and  sometimes 
without  the  accompanying  letter-press,  the  proprietors  of 
Punch  were  held  entitled  to  maintain  an  action  for  infringe- 
ment of  their  copyright  in  the  several  books  or  sheets  of 
letter-press  containing  the  cartoons.(a) 

The  name  or  title  of  a  work  may  be  considered  as  a  kind  JJ^P^Sf  °*"^ 
of  trade  mark  wliich  no  person  other  than  the  proprietor  of 
the  work  can  use  so  as  to  damage  him  in  respect  of  his  property 
in  it.(i)  Cases  of  this  kind  depend  rather  upon  the  question 
whether  the  defendant  has  a  right  to  sell  as  his  own  that  in 
which  another  has  acquired  a  description  of  property,  than  on 
the  question  of  copyright.(c) 

The  term  "  copyright"  has  sometimes  been  applied  to  the 
title  of  a  work,  as  by  Malins,  V.C,  in  Wddon  v.  Dicks  \{d) 
but  Lush,  L.J.,  in  a  subsequent  case,(e)  remarked  that  what 
the  learned  Vice-Chancellor  had  in  his  mind  was  that  the  title 
of  the  defendant's  work  was  proved  (to  his  satisfaction)  to 

(a)  Bradhury  v.  Hotten  (L.  R.  8  Exch.  i). 

(h)  See  Seely  v.  Fisher  (11  Sm.  582) ;  SpoUiswoode  v.  Olarh  (2  Ph. 
154) ;  Mack  y.  Petter  (L.  R.  14  Eq.  431). 

(c)  Per  Wood,  V.C,  in  Ohappeu  v.  Davidson  (2  K.  &  J.  126).  See 
Ward  V.  Beeton  (L.  R  19  Eq.  207). 

(d)  L.  B.  10,  C.  D.  247.  See  also  per  Eomilly,  M.E.,  in  Mack  v. 
Petter  (L.  R.  14  Eq.  431). 

(e)  Dicks  v.  Yates  (L.  R.  18,  C.  D.  92). 
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Paw^i.       have  been  adapted  for  the  very  purpose  of  inducing  persons  to 

Cbaptsbzvi.  believe  that  the  book  was  the  same  book  as  that  which 

belonged  to  the  plaintiff,  and  that  he  did  not  distinguish 

between  an  infringement  of  a  common  law  right   and  an 

infringement  of  copyright. 

The  proprietor  of  a  magazine  called  HieWonderfvl  Maga- 
zine,  obtained  an  injunction  to  restrain  the  publication  of  a 
magazine  under  a  similar  title,  described  as  a  new  series 
improved.  The  defendant  was  publishing  "  a  number  of  a 
work  as  a  continuation  of  the  plaintifl's  old  work ;  taking 
the  merit,  which  had  been  acquired  by  that,  to  his  own ;  and 
that  he  was  not  permitted  to  do.'\a) 

The  proprietor  of  a  newspaper  called  The  John  Bvll  having 
incorporated  it  with  another  newspaper  called  The  Britannia^ 
and  issued  the  publication  under  the  title  of  7^  John  Bull 
and  Britannia,  was  held  entitled  to  an  injunction  to  restrain 
the  publication  by  the  printer  and  publisher  of  The  Britannia 
of  a  publication  called  the  Tme  Britannia,  in  imitation  of 
and  as  a  continuation  of  The  Britannia.(b)  The  injunction 
in  this  case  also  restrained  the  defendant  firom  soliciting 
custom  in  the  name  of  the  plaintiff's  trade  and  business  as 
for  The  Britannia  newspaper. 

The  proprietors  of  Bell's  Life  in  London  obtained  an 
injunction  to  restrain  the  publication  of  a  newsp&,per  under 
the  title  of  the  Penny  BelVs  Life.  The  possibility  of  mis- 
taking the  one  publication  for  the  other  (the  plaintiffs  having 
an  exclusive  right  to  the  title)  was  considered  sufficient  by 
Sir  John  Stuart,  V.C.,  to  entitle  the  proprietors  to  the  pro- 
tection of  the  Court.(c) 

The  case  of  Ingram  v.  Stiff,{d)  went  very  far  in  this  direc- 
tion. There  the  proprietor  of  a  weekly  penny  publication, 
called  The  London  Journal — a  publication  which  was  not  a 
newspaper,  but  contaihed  tales  and  romances,  illustrated 
with  wood  engravings — sold  his  interest  therein  to  the  plaintiff, 
and  covenanted  with  him  not  to  publish,  either  alone  or  in 
partnership  with  anybody  else,  any  weekly  publication  of  a 
nature  similar  to  The  London  Journal.  An  injunction  to 
restrain  him  from  publishing  a  daily  penny  newspaper,  called 
The  Daily  London  Journal  was  granted,  on  the  plaintiff 
undertaking  to  abide  by  any  order  the  Court  might  make  as 
to  damages,  and  to  bring  an  action  at  law  within  a  week. 

The  proprietors  of  Punch  were  held  not  entitled  to  restrain 

(a)  Per  Lord  Eldon  in  Longma/n  v.   Wvnchester  (i6  Ves.   271), 
referring  to  and  distinguishing  Hogg  ▼.  Kirhy  (8  Yes.  2^5). 
(6)  Prowett  v.  Mortimer  (2  Jur.  N.  S.  414;  4  W.  R.  519). 
(c)  Clement  v.  Maddich  (i  Giff.  98).  (d)  5  Jur.  N.  S.  947. 
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the  publication  of  a  pubKcation  entitled  Funch  and  Judy,       ^^H}' 
with  a  different  frontispiece,  and  sold  for  a  penny,  the  Vice-  chapti»xvi. 
Chancellor  (MaUns)   considering  that  persons  of    ordinary 
intelligence  would  not  be  inisled,(a) 

A  song  consisting  of  original  words,  adapted  to  an  old 
American  air  by  the  plaintiffs,  was  published  by  them  under 
the  title  of  " '  Minnie ;'  sung  by  Madame  Anna  Thillon  and 
Miss  Dolby,  at  Monsieur  JuUien's  Concerts.  Written  by 
George  linley.  London:  JuUien  and  Co.,  214,  Eegent- 
street,  and  45,  King^street,"  the  title-page  containing 
also  a  portrait  of  Madame  Anna  Thillon.  The  defen- 
dants having  subsequently  published  a  song  to  the  same 
air,  on  the  title-page  being  printed  the  words  "  Musical 
Bouquet.  'Minnie  Dale;*  sung  at  JuUien's  Concerts 
(and  always  encored)  by  Madame  Anna  Thillon.  The 
music  composed  by  H.  S.  Thompson.  London :  Musical 
Bouquet  Office,  No.  192,  High  Holbom,  and  J.  Allen,  20, 
Warwick-lane,  Paternoster-row,"  the  title-page  containing 
also  a  portrait  of  Madame  Anna  Tliillon,  which  was  a  copy 
with  some  slight  alterations,  but  reduced  in  size,  of  the  por- 
trait on  the  title-page  of  the  plaintiff's'  song,  Vice-Chan- 
cellor  Wood  granted  an  injunction  to  restrain  the  defendants 
from  publishing  their  song,  "  Minnie  Dale,"  or  any  copy  or 
copies  thereof,  or  any  other  publication  containing  a  colour- 
able imitation  of  the  name,  title,  or  title-page  of  the  plain- 
tiffs' song. (6)  "The  defendants,"  said  the  Vice-Chancellor, 
"  do  not  profess  that  their  song  is  by  the  same  composer  or 
the  same  publisher.  But  the  first  thing  anybody  proposing 
to  purchase  the  song  would  say  would  probably  be,  *  I  want 
"  Minnie,"  sung  by  Madame  Thillon ; '  and  that  name  and 
description,  it  seems  to  me,  the  defendants  have  no  right  to 
whatever.  The  plaintiffs'  publication  is  the  identical  song 
which  that  lady  did  sing ;  it  was  composed  for  the  plaintiffs, 
it  is  called  by  the  name  of '  Minnie,'  and  they  had  a  perfect 
right  to  entitle  it  '  Minnie,'  as  a  song  sung  by  that  lady ; 
and  then  the  name,  having  acquired  a  celebrity  as  the  name 
of  a  song  sung  by  her,  the  defendants  advertise  another 
song  by  the  same  name  as  sung  by  this  lady,  which  cannot 
be  meant  merely  to  refer  to  the  melody  as  sung  by  her.  No 
person  who  heard  *  Scots  wha  hae,'  sung  by  Braham,  would 
ask  for  'Hey  Tuitte  Taitte,'  the  name  of  the  old  melody. 
Therefore,  it  seems  to  me  that  there  was  a  plain  and  palpable 
purpose  in  the  assumption  of  the  name.    The  original  song, 

(a)  Bradhwry  v.  Beeton  (18  W.  R.  33). 
(6)  Chappell  v.  Sheard  (2  K.  &  J.  117). 
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Paot  1.      as  sung  in  America,  was  *  lillie  Dale/  and  the  defendants 
ckaptmXVi.  ha^'e    changed  it  into   'Minnie    Dale,    sung    by    Madame 
Tliillon ;'  and  such  a  description  can  be  for  no  other  purpose 
than  to  appropriate  the  property  of  the  plaintiffs." 

An  injunction  was  also  granted  to  restrsdn  another  defen- 
dant from  publishing  a  song  consisting  of  different  words 
to  the  same  air,  with  a  title-page  on  which  was  a  different 
portrait  of  Madame  Anna  Thillon  copied  from  an  American 
publication,  and  the  words  "  Minnie,  dear  Minnie.  Madame 
Anna  Thillon."  This  Vice-chancellor  Wood  considered 
an  obvious  attempt  to  pass  off'  the  defendant's  publication 
for  that  of  the  plaintiff.  It  was  urged  on  the  part  of  the 
defendant  in  this  case  that  he  had  cautioned  his  shopboys 
and  others  to  say  that  it  was  not  the  song  of  the  plaintiff's ; 
but  the  Vice-Chancellor  considered  that  that  afforded  no 
defence,  as  there  was  no  security  that  retail  dealers  would 
sell  the  song  with  the  same  caution  to  the  public,  (a) 

In  this  case  it  was  held  also  that  the  words  "  written  by 
George  Linley"  (who  was  chiefly  known  as  a  musical  com- 
poser) on  the  title-page  of  the  •plaintiffs  song  did  not  so 
clearly  manifest  an  intention  to  mislead  the  public  into  the 
belief  that  the  music  was  composed  by  him  as  to  deprive  the 
plaintiffs  (his  assignees)  of  their  right  to  an  injunction.  The 
Vice-Chancellor  was  of  the  same  opinion  with  respect  to  the 
entry  at  Stationers*  Hall  of  [as  I  gather  from  the  Eeport] 
George  Linley  as  proprietor  of  the  entire  composition  {i.e.,  of 
both  music  and  words) :  however  this  might  go  to  the  question 
of  copyright,  it  did  not  amount  to  a  wilful  or  fraudulent  mis- 
representation to  the  public  of  the  rights  of  Mr.  Linley.(6) 

The  Vice-Chancellor  had  pointed  out,  at  the  beginning  of 
his  judgment,  that  the  case  bore  rather  upon  the  question 
whether  the  defendant  had  a  right  to  sell,  as  his  own,  that 
in  which  another  had  acquired  a  description  of  property,  than 
upon  the  question  of  copyright;  in  truth,  that  there  had 
been  no  infringement  at  all  of  what  is  strictly  called 
copyright.(c) 

Where  the  similarity  of  title  is 'from  other  circumstances 
not  calculated  to  deceive  the  public,  an  injunction  will  be 
refused.(d) 

In  the  recent  case  of  Dicks  v.  Yate8,(e)  Jessel,  M.E., 
referred  to  the  existence  of  "  a  pertain  amount  of  confusion 
in  the  minds  of  some  counsel,  and  perhaps  of  some  judges, 

(a)  ChappeU  v.  Davidson  (2  K.  &  J.   123).     Of.  Syhes  v.  Syhes 
(3  B.  &  C.  541).  (h)    2  K.  &  J.131.  (c)  Ibid.  126. 

((f)  KeUy  V.  Byles  (L.  B.  13  0.  D.  682). 
(e)  L.  E.  18  C.  D.  90). 
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between  copyright  and  trade  mark."  And  Lord  Justice  p^i- 
James  said :  "  Literary  property  can  be  invaded  in  three  Chaftbb  xvi. 
modes,  and,  as  I  believe,  in  three  modes  only.  First,  where 
a  publisher  in  this  country  publishes  an  unauthorised  edition 
of  a  work  in  which  copyright  exists,  or  where  a  man  intro- 
duces and  sells  a  foreign  reprint  of  such  work ;  that  is  open 
piracy.  The  second  mode  is  where  a  man,  pretending  to  be 
the  author  of  a  book,  illegitimately  appropriates  the  fruit  of 
a  previous  author's  literary  labour;  and  that  is  literary 
larceny.  Those  are  the  two  modes  of  invasion  against  which 
the  Copyright  Acts  have  protected  an  author.  There  is 
another  mode  which  to  my  mind  is  wholly  irrespective  of  any 
copyright  legislation,  and  that  is  where  a  man  sells  a  work 
under  the  name  or  title  of  another  man  or  another  man's 
work ;  that  is  not  an  invasion  of  copyright.  It  is  common 
law  fraud  and  can  be  redressed  by  ordinary  common  law 
remedies,  wholly  irrespective  of  any  of  the  conditions  or 
restrictions  imposed  by  the  Copyrights  Acts." 

A  tale  entitled  "  Splendid  Misery  ;  or  East  End  and  West 
End,"  had  been  published  by  the  plaintiff  in  six  consecutive 
numbers,  ending  in  Feb.  1875,  of  a  weekly  periodical  called 
Every  Weeky  these  weekly  issues  being  afterwards  bound  up 
with  others  and  sold  in  a  volume.  The  title  "Splendid 
Misery"  was  not  a  new  one,  a  novel  under  that  name  having 
been  published  in  180 1.  In  July,  1879,  the  defendant  began 
publishing  in  his  weekly  periodical,  called  The  Worldy  a  new 
novel  under  the  same  title,  bv  Miss  Braddon.  An  action 
having  been  brought  by  the  plaintiff  to  restrain  the  defen- 
dant's publication,  and  also  claiming  damages  for  the  infringe- 
ment of  the  plaintiffs  copyright  in  the  book  called  "  Splendid 
Misery"  and  the  title  thereof,  the  action  was  dismissed  with 
costs,  the  Court  being  convinced  that  the  public  could  not  be 
misled  into  purchasing  the  defendant's  tale  under  the  belief 
that  it  was  the  same  as  that  of  the  plaintiff.  "  The  publica- 
tions," said  Jessel,  M.R.,  "  are  of  a  totally  distinct  character 
and  published  at  very  different  prices,  the  price  of  the 
plaintiffs  serial  being  a  penny  and  that  of  the  defendant 
being  sixpence.  They  are  totally  different  publications.  The 
plaintiffs  serial  is  a  collection  of  novels :  the  defendant's  is 
a  newspaper  with  a  feuilleton,  or  a  chapter  of  a  novel  in  it. 
Indeed,  no  two  publications,  each  of  which  contained  portions 
of  a  novel,  could  well  be  more  different."(a) 

The  case  of  Lord  Byron  v.  Johnstoni}))  stands  on  a  peculiar 

(a)  Dicks  v.  Yaies  (L.  E.  18  C.  D.  77,  87). 
(6)  2  Meriv.  29. 
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pabt^i.  footing.  There  an  injunction  was  granted  by  Sir  Thomas 
Chaptis  XVI.  Plumer,  V.C.,  and  continued  by  Lord  Eldon,  restraining  the 
defendant  from  publishing  a  poem  as  the  work  of  Lord  Byron, 
who  was  then  abroad,  on  an  affidavit  of  Lord  Byron^s  agents 
of  circumstances  rendering  it  highly  probable  that  it  was  not 
his  work,  and  the  defendant  declining  to  swear  that  he 
believed  it  was. 

Copyright  may  also  be  infringed  by  the  importation,  for 
sale  or  hire,  into  any  part  of  tlie  British  dominions  of  copies 
printed  abroad.  This  is  now  proliibited  by  statute  under  a 
penalty  of  ;^  lo  for  every  offence,  and  double  the  value  of 
every  copy  imported,  beside  the  forfeiture  of  such  copy. 

5  &  6  Vict.  c.  45,  s.  17,  enacts,  "that  after  the  passing 
of  this  Act  it  shall  not  be  lawful  for  any  person,  not  being 
the  proprietor  of  the  copyright,  or  some  person  authorised 
by  him,  to  import  into  any  part  of  the  United  Kingdom, 
or  into  any  other  part  of  the  British  dominions,  for  sale 
or  hire,  any  printed  book  first  composed  or  written  or 
printed  and  published  in  any  part  of  the  said  United 
Kingdom,  wherein  there  shall  be  copyright,  and  reprinted 
in  any  country  or  place  whatsoever  out  of  the  British 
dominions ;  and  if  any  person,  not  being  such  proprietor  or 
person  authorised  as  aforesaid,  shall  import  or  bring,  or 
cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such 
printed  book  into  any  part  of  the  British  dominions, 
contrary  to  the  true  intent  and  meaning  of  this  Act,  or  shall 
knowingly  sell,  publish,  or  expose  to  sale  or  let  to  hire,  or 
have  in  his  possession  for  sale  or  hire,  any  such  book,  then 
every  such  book  shall  be  forfeited,  and  shall  be  seized  by 
any  officer  of  Customs  or  Excise,  and  the  same  shall  be 
destroyed  by  such  officer ;  and  every  person  so  offending, 
being  duly  convicted  thereof  before  two  justices  of  the  peace 
for  the  county  or  place  in  which  such  book  shall  be  found, 
shall  also  for  every  such  offence  forfeit  the  sum  of  ten  pounds, 
and  double  the  value  of  every  copy  of  such  book  which  he 
shall  so  import  or  cause  to  be  imported  into  any  part  of  the 
British  dominions,  or  shall  knowingly  sell,  publish,  or  expose 
to  sale  or  let  to  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  for  sale  or  let  to  hire,  or  shall  have  in  liis  possession 
for  sale  or  hire,  contrary  to  the  true  intent  and  meaning  of 
this  Act,  five  pounds  to  the  use  of  such  officer  of  Customs  or 
Excise,  and  the  remainder  of  the  penalty  to  the  use  of  the 
proprietor  of  the  copyright  in  such  book." 

"  Importing  for  sale,"  though  innocently,  is  an  offence  ;  but 
to  "  sell,  publish,  or  expose  to  sale  or  let  to  hire,"  or  to 
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**  have"  in  one's  "  possession  for  sale  or  hire"  is  not  an  ofifence,       ^^"^' 
unless  done  "  knowingly ."(^)  Cbap™  xvi. 

In  the  case  of  "  importing  for  sale,"  an  injunction  may  be 
obtained  without  previous  notice  to  the  defendant.(6) 

"  People  who  import  for  sale  or  hire  must,"  according  to 
Jessel,  M.R.,  "  carry  on  business  at  their  own  periL  Such 
persons  are  not  like  ordinary  people  who  import  for  their 
own  private  use  and  reading,  but  are  people  engaged  in  busi- 
ness, who  are  bound  to  be  on  the  look  out  and  see  that  the 
books  they  import  for  sale  are  not  piracies."  And  as  to 
English  agents  of  American  publishers  they  must,  according 
to  the  same  learned  judge,  "  be  taken  to  know  that  Americans 
are  in  the  habit  of  printing  and  exporting  piratical  works, 
and  they  must  therefore  know  that  they  import  books  from 
America  at  the  risk  of  their  containing  what  is  piratical,  and 
of  thus  committing  an  unlawful  act,  and  of  being  liable  to  be 
sued  without  notice."(c) 

Section  102  of  the  Customs  Laws  Consolidation  Act  of 
1876  (39  &  40  Vic.  c.  36)  prohibits  the  importation  or 
bringing  into  the  United  Kingdom  of  "  books  wherein  the 
copyright  shaU  be  subsisting,  first  composed  or  written  or 
printed,  in  the  United  Kingdom,  and  printed  or  reprinted  in 
any  other  country,  as  to  which  the  proprietor  of  such  copy- 
right, or  his  agents,  shall  have  given  to  the  Commissioners  of 
Customs  a  notice  in  writing,  duly  declared,  that  such  copy- 
right exists,  such  notice  also  stating  when  such  copyright 
will  expire." 

Prohibited  books,  if  imported,  are,  by  the  same  enactment, 
to  be  forfeited,  and  may  be  destroyed  or  otherwise  disposed 
of,  as  the  Commissioners  of  Customs  may  direct. 

lists  of  such  prohibited  books  are  to  be  put  up  at  the 
different  ports  in   Her  Majesty's   dominions.     Sect.  44  of  Listiofpro- 
ie  &  17  Vict.  c.  107,  enacts  that  "the   Commissioners   of  JjJ^^^^cm- 
Customs  shall  cause  to  be  made,  and  to  be  publicly  exposed  ton». 
at  the  Custom  Houses  in  the  several  ports  in  the  United 
Kingdom,  lists  of  all  books  wherein  the  copyright  shall  be 
subsisting,  and  as  to  which  the  proprietor  of  such  copyright, 
or  his  agent,  shall  have  given  notice  in  writing  to  the  said 
commissioners  that  such  copyright  exists,  stating  in  such 
notice  when  such  copyright  expires,  accompanied  by  a  decla- 
ration made  and  submitted  before  a  Collector  of  Customs  or 
a  justice  of  the  peace,  that  the  contents  of  such  notice  are 
true." 

(a)  Tw  Jessel,  M.B.,  in  Coojper  v.  Whittmgham  (L.  B.  15  C.  D.  501). 

(b)  Ibid.  (c)  Ibid.  p.  505. 
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By  sect.  45, "if  any  person  shall  have  cause  to  complain  of 
the  insertion  of  any  book  in  such  lists,  it  shall  be  lawful  for 
any  judge  at  chambers,  on  the  application  of  the  person  so 
complaining,  to  issue  a  summons,  calling  upon  the  person 
upon  whose  notice  such  book  shall  have  been  inserted,  to 
appear  before  any  such  judge,  at  a  time  to  be  appointed  in 
such  summons,  to  show  cause  why  such  book  shall  not  be 
expunged  from  such  lists ;  and  any  such  judge  shall,  at  the 
time  so  appointed,  proceed  to  hear  and  determine  upon  the 
matter  of  such  summons,  and  make  his  order  thereon  in 
writing ;  and  upon  service  of  such  order,  or  a  certified  copy 
thereof,  upon  the  Commissioners  of  Customs,  or  their  Secre- 
tary for  the  time  being,  the  said  commissioners  shall  ex- 
punge such  book  from  the  list,  or  retain  the  same  therein, 
according  to  the  tenor  of  such  order ;  and  in  case  such  book 
shall  be  expunged  from  such  lists,  the  importation  thereof 
shall  not  be  deemed  to  be  prohibited.  If  at  the  time 
appointed  in  any  such  summons  the  person  so  summoned 
shall  not  appear  before  such  judge,  then  upon  proof  by  affi- 
diavit  that  such  summons,  or  a  true  copy  thereof,  has  been 
personally  served  upon  the  person  so  summoned,  or  sent  to 
him  by  post  to  or  left  at  his  l«ist  known  place  of  abode  or 
business,  any  such  judge  may  proceed  ex  parte  to  hear  and 
determine  the  matter ;  but  if  either  party  be  dissatisfied  with 
such  order,  he  may  apply  to  a  superior  Court  to  review  such 
decision  and  to  make  such  further  order  thereon  as  the  Court 
may  see  fit." 

A  proviso  is  added  "  that  nothing  herein  contained  shall 
affect  any  proceeding  at  law  or  in  equity,  which  any  party, 
aggrieved  by  reason  of  the  insertion  of  any  book  pursuant  to  any 
such  notice,  or  the  removal  of  any  book  from  such  list  pur- 
suant to  any  such  order,  or  by  reason  of  any  false  declaration 
under  this  Act,  might  or  would  otherwise  have  against  any 
party  giving  such  notice,  or  obtaining  such  order,  or  making 
such  false  declaration." 

Sect.  152  enacts  that  "any  books  wherein  the  copyright 
shall  be  subsisting,  first  composed  or  written  or  printed  in 
the  United  Kingdom,  and  printed  or  reprinted  in  any  other 
country,  shall  be  and  are  hereby  absolutely  prohibited  to  be 
imported  into  the  British  possessions  abroad ;  provided  always 
that  no  such  books  shall  be  prohibited  to  be  imported  as 
aforesaid  unless  the  proprietor  of  such  copyright  or  his  agent 
shall  have  given  notice  in  writing  to  the  Conunissioners  of 
Customs  that  such  copyright  subsists,  and  in  such  notice 
shall  have  stated  when  the  copyright  will  expire." 
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The  Commissioiiers  are  to  "  cause  to  be  made  and  trans-       ^t^^' 
mitted  to  the  several  ports  in  the  British  possessions  abroad,  Chawmxvi. 
from  time  to  time  to  be  publicly  exposed  there,  lists  of  books  Lut*. 
respecting  which  such  notice  shall  have  been  duly  given,  and 
all  books  imported  contrary  thereto  shall  be  forfeited.'X^) 

Nothing  contained  in  the  above  enactment  is  to  be  "  taken 
to  prevent  Her  Majesty  from  exercising  the  powers  vested  in 
her  by  the  lO  &  ii  Vict.  c.  95,  entitled  'An  Act  to  amend 
the  liiw  relating  to  the  Protection  in  the  Colonies  of  Works 
^entitled  to  Copyright  in  the  United  Kingdom,*  to  suspend  in 
certain  cases  such  prohibition."(6) 

Where  a  person  simply  sells  pirated  copies  of  the  work  of  siie  of  pirated 
another,  Wilde,  C.J.,  held,  in  Leader  v.  Strajige,(c)  that  he  is  ^^^' 
not  liable  to  an  action  unless  he  has  acted  with  guilty  know- 
ledge. The  Chief  Justice  was  of  opinion  in  that  case  that, 
although  sect.  15  of  5  &  6  Vict.  c.  45,  presumed  guilty 
knowledge  in  some  cases,  it  did  not  presume  it  from  the  mere 
fact  of  selling  printed  works ;  and  as  the  declaration  in  the 
case  before  him  did  not  allege  guilty  knowledge  on  the  part 
of  the  defendant,  if  there  were  not  evidence  of  it,  his  lordship 
ruled  that  the  jury  must,  as  to  the  publishing,  find  for  the 
<defendant.(^ 

Where  the  copyright  has  been  assigned,  it  is  not  an  in- 
fringement of  the  assignee's  copyright  for  the  assignor  to  sell 
copies  of  the  work  which  have  been  printed  before  the  assign- 
ment was  made.(e) 

Copyright  in  periodical  publications  may  be  infringed  in  Periodicida. 
the  same  manner  as  in  the  case  of  other  literary  works.  But 
this  species  of  property  may  also  be  infringed  in  a  manner 
peculiar  to  itself.  We  have  seen  already(/)  that  even  when 
the  copyright  in  contributions  to  encyclopaedias,  re\'iews, 
magazines,  and  other  periodicals  is  vested  in  the  proprietors 
of  such  encyclopaedias,  &c.,  the  right  of  publishing  his  con- 
tribution in  a  separate  form  reverts  to  the  author  after 
twenty-eight  years  from  the  first  publication,  and  the  pro- 
prietor cannot,  during  the  term  of  his  own  copyright,  publish 
it  in  a  separate  form  without  the  previous  consent  of  the 
author  or  his  assigns.  The  author  has  a  modified  property 
in  possession,  and  the  sole  property  in  reversion. 

• 

(a)  See  152.  (h)  Ibid.  (c)  2  Car.  &  Kir.  10 10. 

(d)  In  the  case  of  paintings,  drawings,  and  photographs,  the  stat. 
25  &  26  Vict.  c.  68,  states  expressly  that  when  a  person  sells  copies  not 
made  by  himself  bnt  by  others,  he  mnst  do  so  Knowingly  in  order  to 
render  himself  liable  to  the  penalty.  See  sect  6  of  the  Act,  and  per 
Blackburn,  J.,  in  Ex  parte  Beal  (9  B.  &  S.  400;  L.  Bep.  3  Q.  B.  387 ; 
18  L.  T.  N.  S.  285  ;  37  L.  J.  161,  Q.  B.).    Ante,  pp.  129,  130. . 

(e)  Ta/ylor  v.  PiUow  (L.  Rep.  7  Eq.  418).         (/)  Ante,  pp.  icx),  loi. 
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VAxti.  j^  jg^  then,  an  infringement  of  the  author's  property  to- 

Cbaitxbxvi.  publish,  without  his  consent,  any  of  his  contributions  in  a 
separate  form;  and  such  separate  publication  will  be 
restrained.(a)    • 

A  republication  in  supplemental  numbers  of  a  periodical 
of  a  selection  of  various  tales  previously  published  in  that 
periodical,  is  a  separate  publication  within  the  meaning  of 
sect.  1 8  of  5  &  6  Vict.  c.  45,  and  such  republication  will  be 
restrained.(6) 
BrunuB  and  Dramas  and  musical  compositions  are  "  books'^  witliin  the 

SuoQf.  ^"^  meaning  of  the  Copyright  Acts,  and  the  copyright  in  them 
may  be  infringed  in  manner  similar  to  other  works. 

Although,  as  we  have  seen,  the  score  of  an  opera  or  piece 
of  concerted  music  is  so  far  an  independent  work  •  as  to 
require  to  be  registered  in  the  name  of  the  compiler  of  the 
score,  it  would  seem,  although  the  point  has  not  been 
expressly  decided,  that  no  one  may  compile  and  publish  such 
a  score  without  the  consent  of  the  composer  of  the  opera  or 
piece.(c) 

Piracy  may  be  of  part  of  an  air  as  well  as  of  the  whole,, 
says  Lord  Lyndhurst  in  jyAlmaine  v.  Boosey,{d) 

The  same  learned  judge  held  in  that  case  that  to  publish 
in  the  form  of  quadrilles  and  waltzes  the  airs  of  an  opera,  in 
which  there  exists  an  exclusive  copyright,  is  an  act  of  pii-acy. 

"  It  is  said,"  observed  his  lordship,  in  giving  judgment^ 
"  that  the  present  publication  is  adapted  for  dancing  only, 
and  that  some  degree  of  aft  is  needed  for  the  purpose  of  so 
adapting  it ;  and  that  but  a  small  part  of  the  merit  belongs 
to  the  original  composer.  That  is  a  nice  question.  It  is  a 
nice  question  what  shall  be  deemed  such  a  modification  of 
an  original  work  as  shall  absorb  the  merit  of  the  original  in 
the  new  composition.  No  doubt  such  a  modification  may  be 
allowed  in  some  cases,  as  in  that  of  an  abridgment  or  a 
digest.  Sucli  publications  are  in  their  nature  original. 
Their  compiler  intends  to  make  of  them  a  new  use;  not 
that  which  the  author  proposed  to  make.    Digests  are  of 

(a)  See  the  cases  of  the  Bishop  of  Hereford  v.  Griffin  (16  Sim.  190) ; 
Maylicw  v.  Maxwell  (i  J.  &  H.  312) ;  Murray  v.  Maxwell  (3  L.  T.  N.  S. 
466);  Stewart  v.  Black  (9  Scotch  Ses.  Cas.  1026);  FvUarUm  v.  M^Phun 
(13  Scotch  Ses.  Cas.  219). 

(h)  Smith  V.  Johnson  (4  Giff.  632 ;  6  L.  T.  N.  S.  437 ;  ^^  L.  J.  137,. 
Oh.). 

(c)  See  the  opinions  of  Oockbnm.  O.J.,  and  Blackbnm,  J.,  in  Wood 
V.  Boosey  (L.  Rep.  2  Q.  B.  350,  354;  7  B.  &  S.  869 ;  15  L.  T.  N.  S.  530; 
36  L.  J.  103,  Q.  B.)  and  Kelly,  C.B.,  on  appeal  (L.  Rep.  3  Q.  B.  223  ; 
9  B.  &  S.  175  ;  37  L.  J.  84,  Q.  B.;  18  L.  T.  N.  S.  105,  ante,  p.  125). 

(d)  I  y.  &  C.  301. 
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great  use  to  practical  men,  though  not  so,  comparatively  ^t^' 
speaking,  to  students.  The  same  may  be  said  of  an  abridg-  Chap»mxvl 
ment  of  any  study.  It  will  be  said,  one  author  may  treat 
the  same  subject  very  differently  from  another  who  wrote 
before  him.  That  observation  is  true  in  many  cases.  A 
man  may  write  upon  morals  in  a  manner  quite  distinct  from 
that  of  others  who  preceded  him  ;  but  the  subject  of  music 
is  to  be  regarded  upon  very  diflferent  principles.  It  is  the 
air  or  melody  which  is  the  invention  of  the  author,  and 
which  may  in  such  case  be  the  subject  of  piracy-;  and  you 
commit  a  piracy  if,  by  taking  not  a  single  bar,  but  several, 
you  incorporate  in  the  new  work  that  in  which  the  whole 
meritorious  part  of  the  invention  consists."  His  lordship, 
after  referring  to  a  case  at  Nisi  Prius,  in  which  Sir  George 
Smart,  who  was  a  witness,  said  that  three  or  four  bars  might 
constitute  a  phrase,  though  one  would  not,  proceeded :  "  Now 
it  appears  to  me  that  if  you  take  from  the  composition  of  an 
author  all  those  bars  consecutively  which  form  the  entire 
air  or  melody,  without  any  material  alteration,  it  is  a  piracy ; 
though,  on  the  other  hand,  you  might  take  them  in  a  different 
order  or  broken  by  the  intersection  of  others,  like  words,  in 
such  a  manner  as  should  not  be  a  piracy.  It  must  depend 
on  whether  the  air  taken  is  substantially  the  same  with  the 
original.  Now  the  most  unlettered  in  music  can  distinguish 
one  song  from  another,  and  the  mere  adaptation  of  the  air, 
either  by  changing  it  to  a  dance,  or  by  transferring  it  from 
one  instrument  to  another,  does  not,  even  to  common  appre- 
hensions, alter  the  original  subject.  The  ear  tells  you  that 
it  is  the  same.  The  original  air  requires  the  aid  of  genius 
for  its  construction,  but  a  mere  mechanic  in  music  can  make 
the  adaptation  or  accompaniment.  Substantially,  the  piracy 
is  where  the  appropriated  music,  though  adapted  to  a  different 
purpose  from  that  of  the  original,  may  still  be  recognized 
by  the  ear.  The  adding  variations  makes  no  difference  in 
the  principle." 

Engravings  and  Lithographs. 

The  statute  17  Geo.  3,  c  57,  forbids  every  "  engraver,  *' ^^^^^  3»  «•  i^ 
etcher,  printseller,  or  other  person,"  during  the  term  of 
statutory  copyright  in  engravings,  "to  engrave,  etch,  or 
work,  or  cause  or  procure  to  be  engraved,  etched  or  worked, 
in  mezzotinto  or  chiaro  oscuro,  or  otherwise,  or  in  any  other 
manner  copy  in  the  whole  or  in  part,  by  varying,  adding 
to,  or  diminishing  from  the  main  design,"  or  to  "print, 
reprint,  or  import  for  sale,  or  publish,  sell,  or  otherwise  dis- 
pose of,  or  cause  or  procure  to  be  published,  sold,  or  other- 

Q  2 
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Paw  I.  ^gg  disposed  of  any  copy  or  copies  of  any  historical  print  or 
chammXVI.  prints,  or  any  print  or  prints  of  any  portrait,  conversation, 
landscape,  or  architecture,  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever,  which  hath  or  have  been, 
or  shaU  be  engraved,  etched,  drawn,  or  designed  in  any  part 
of  Great  Britain,  without  the  express  consent  of  the  pro- 
prietor or  proprietors  thereof  first  had  and  obtained  in  writing 
signed  by  him,  her,  or  them  respectively,  with  his,  her,  or 
their  own  hand  or  hands,  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses." 

A  person  is  guilty  of  piracy  under  this  section  who  sells 
a  piratical  copy,  although  he  does  not  know  it  to  be  such.(a) 
The  former  part  of  the  section  applies  to  persons  who  actually 
make  the  copy,  and  who  therefore  must  know  that  it  is  a 
copy ;  but  the  latter  branch  applies  to  all  persons  who  import 
for  sale  or  sell  any  piratical  copy.  (6) 

Doubts  having  been  entertained  whether  the  provisions  of 
that  statute  extended  to  lithographs  and  other  impressions, 
sect.  14  of  15  Vict.  c.  12,  was  passed  for  the  purpose  of 
declaring  that  the  provisions  of  the  former  Act  were 
intended  to  include  prints  taken  by  lithography  or  any  other 
mechanical  process  by  which  prints  or  impressions  of  draw- 
ings or  designs  are  capable  of  being  multiplied  indefinitely. 

It  has  been  decided  that  prints  engraved  and  struck  off 
abroad,  but  published  here,  are  not  protected  from  piracy  by 
17  Geo.  3,  c.  57.(c)  Sir  L.  Shadwell,  V.C.,  said :  "The object 
of  the  legislature  was  to  protect  those  works  which  were 
designed,  engraved,  etched,  or  worked  in  Great  Britain,  and 
not  those  which  were  designed,  engraved,  etched,  or  worked 
abroad,  and  only  published  in  Great  Britain." 

In  the  case  of  prints  first  published  abroad  since  the  passing 
of  the  International  Copyright  Act  (7  Vict.  c.  12),  sect.  19 
of  that  Act  provides  that  the  inventor,  designer,  or  engraver 
of  them  shaU  have  no  copyright  therein  otherwise  than  such 
(if  any)  as  he  may  become  entitled  to  under  that  Act. 

The  terms  of  17  Geo.  3,  c.  57,  are  very  general,  and  pro- 
hibit the  copying  of  a  print  in  any  ma/wtwr  whatever.  And  it 
is  now  finally  settled  that  a  picture  or  engraving  may  be 
pirat6d  by  taking  photographic  copies  of  it,  or  copies  by 
any  other  process,  mechanical  or  otherwise,  whereby  they 
may  be  indefinitely  multiplied. 

(a)  West  V.  Frcmcie  (5  B.  &  Aid.  737). 

(b)  Ibid.;  per  Bayley,  J.,  who  points  out  that  the  Act  omits  the 
words  "  knowing  the  same  to  be  so  reprinted,"  which  were  contained, 
in  8  Geo.  2,  c.  13. 

(c)  Page  v.  Tovmeend  (5  Sim.  395). 


Lithognphfl. 
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This  was  the  opinion  of  the  Court  of  Common  Pleas  in  ^^^' 
GawMrt  v.  Ball.(a)  Erie,  C  J.,  in  that  case,  said :  "  The  Chap™  xvi. 
object  of  the  statute,  to  my  mind,  was  not  merely  to  prevent 
the  reputation  of  the  artist  from  being  lessened  in  the  eyes 
of  the  world,  but  to  secure  to  him  the  commercial  value  of 
his  property — to  encourage  the  arts  by  securing  to  the  artist 
a  monopoly  in  the  sale  of  an  object  of  attraction.  If  that 
be  the  object  of  the  statute,  it  is  -plain  that  a  photographic 
copy  may  excite  in  the  mind  of  the  beholder  the  same 
pleasurable  emotions  as»would  be  communicated  by  a  copy 
of  any  other  description:  and  I  see  no  reason  why  these 
very  wide  and  general  words  should  not  be  construed 
according  to  their  plain  and  ordinary  meaning,  and  be  held 
to  apply  to  any  mode  of  copying  known  at  that  time,  and  to 
such  other  modes  of  multiplying  copies  as  the  ingenuity  of 
man  may  from  time  to  time  discover."(^) 

The  same  question  came  again  before  the  Court  of 
Common  Pleas  in  1866,  in  the  case  of  Graves  v.  Ashford, 
when  a  decision  similar  to  that  in  the  last  case  was  pro- 
nounced. Tlie  defendants  appealed  to  the  Exchequer 
Chamber,  and  that  Court  unanimously  affirmed  the  decision 
of  the  Court  of  Common  Pleas.  Kelly,  C.B.,  in  delivering 
the  unanimous  judgment  of  the  Court,  said,(c)  "  It  is  obvious 
that  the  Legislature  could  not,  in  providing  for  the  protection 
of  works  of  art,  describe  a  piracy  by  means  of  a  process  not 
then  within  the  knowlege  of  mankind.  But  it  by  no  means 
follows  that  when  words  large  enough  to  embrace  it  are  used, 
the  prohibition  should  not,  as  well  as  the  protection,  be 
extended  to  a  subsequently  discovered  mode  of  reproducing 
and  multiplying  copies.  It  appears  to  us,  therefore,  that  the 
argument  derived  from  the  15  &  16  Vict,  c  12,  and  25  &  26 
Vict.  c.  68,  altogether  fails ;  and  that  the  effect  of  all  the 
Acts  taken  together  is,  that  a/ny  procesSy  whether  known  at  the 
time,  or  the  result  of  subsequent  invention  or  discovery,  by  which 
pictures  or  engravings  may  be  imitated  or  copied,  is  within  the 
mischief  as  well  as  within  the  express  words  which  the  Legis- 
lature has  used.  And  we  cannot  help  thinking  that  a  more 
limited  construction  would  be  contrary  to  the  whole  spirit  of 
the  legislation  on  the  subject,  and  productive  of  great 
injustice." 

After  this  imanimous  decision  of  a  Court  of  Error,  and  of 
which  Bramwell,  L. J.,  formed  part,(rf)  it  is  somewhat  curious  to 

(a)  14  0.  B.  N.  S.  306 ;  32  L.  J.  166,  C.  P. 
(6)  14  C.B.N.  S.  317. 

(c)  L.  Eep.  2  0.  P.  421 ;  16  L.  T.  N.  S.  98 ;  38  L.  J.  139,  0.  P. 

(d)  The  members  of  this  court  were  Kelly,  C.B.,  Bramwell,  Ghannell, 


230 


LAJV    OF   COPYBIGHT. 


pabt^i.  j.q^^  ^]^g  guarded  and  hesitating  language  used  in  the  recent 
Chaptbb  XVI.  case  of  Dicks  v.  Brook8.(a)  "  I  do  not  say,"  observed  Bram- 
well,  L. J.,  "  that  if  this  were  an  original  engraving  with 
no  picture,  and  a  copy  were  made  of  it  and  afterwards 
coloured,  there  might  not  be  some  ground  for  sa}Tng  that 
there  was  a  piracy  of  the  art  and  skill  of  the  engraver.  I 
should  have  very  great  misgiving  about  it,  because  I  doubt 
whether  the  statutes  were  not  intended  to  protect  the  artist's 
skill  as  an  engi-aver  only,  and  not  as  a  draftsman.  I  give  no 
opinion  on  the  point."  Similarly  Baggallay,  L. J. :  "  I  do  not 
mean  to  say  that  a  representation  of  this  print  in  chromo- 
lithography,  executed  with  that  liigh  skill  and  art  with  which 
works  in  chromo-lithography  are  now  executed,  could  not  be 
treated  as  a  copy  of  the  print  prohibited  by  the  statuta  I  do 
not  say  that  it  would  be  so ;  but  I  consider  it  a  fairly 
arguable  question." 

It  is  submitted  that  these  doubts  can  only  be  justified  by 
regarding  the  statutes  as  designed  merely  for  the  protection  of 
the  reputation  of  the  engraver,  and  not  also  (as  they  were 
considered  by  Baggallay,  L.J.,  approving  the  language  of 
Erie,  C.J.,  in  Gamhart  v.  Ball)  for  his  protection  against 
any  invasion  of  his  commercial  property  in  the  print.  The 
competition  of  chromo-lithographic  copies  must  surely  injure 
the  sale  of  the  engravings.  And  the  language  of  the  recital 
in  8  Geo.  3,  c.  13,  should  not  be  forgotten,  viz.,  that  "  divers 
persons  have  by  their  own  genius,  industry,  pains,  and 
expense,  invented  and  engraved,  or  worked,  &c.,  in  hopes  to 
have  reaped  the  sole  leiiefit  of  their  labours" 

A  copy  is  defined  by  Bailey,  J.,  in  West  v.  Fraricis{b)  to  be 
"  that  wliich  comes  so  near  to  the  original  as  to  give  every 
person  seeing  it  the  idea  created  by  the  original." 

Trifling  variations  are  not  material  ;(c)  and  in  the  case  of 
photograplis  it  makes  no  difference  that  the  photograph  is  of 
smaller  dimensions  than  the  print.  "  It  is  not,"  said  Erie, 
C. J.,  in  Gamhart  v.  Ball,{d)  "  the  extent  of  the  paper  covered 
by  the  picture  which  conveys  the  pleasure  to  the  mind. 
Thus,  in  the  representation  of  'The  Horse  Fair'  [by  Bosa 
Bonheur,  one  of  the  engravings  in  question  in  that  case],  we 
feel  the  same  degree  of  pleasure  in  looking  at  the  forms  and 
attitudes  of  the  beautiful  animals  there  portrayed,  whether 
we   see  them  in  the  size  in  which  they  are  drawn  in  the 

and  Figott,  BB.,  Mellor  and  Lush,  JJ. ;  and  the  judgment  affirmed 
the  ruling  of  Erie,  O.J.,  at  the  trial,  and  the  decision  of  the  Court  o£ 
Common  Pleas. 

(a)  L.  R.  15  C.  D.  38.  (6)  5  B.  &  Aid.  743. 

(c)  14  0.  B.  N.  S.  317.  \d)  Ibid,  742,  743 
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original  picture,  or  in  the  reduced  size  of  the  engraving,  or  in  ^^i*. 
the  still  more  diminished  form  in  which  they  appear  in  the  Chaptbb  xvr. 
photograph."  And  in  Moore  v.  Clarke,(a)  an  action  for  pirating 
an  engraving,  it  was  held  to  have  been  a  correct  direction  to 
the  jury  to  consider  whether  the  main  design  of  the  plaintiffs 
■engraving  had  been  copied,  and  whether  the  defendant's 
•engraving  was  substantially  a  copy  of  the  plaintiffs. 

The  copy  must  be  something  which  a  person  might  take  to 
be  the  print,  or  would  buy  instead  of  the  print.  Where  a 
periodical  published  a  pattern  for  wool-work  (a  mosaic  built 
up  of  small  coloured  squares)  consisting  of  the  figures  in 
Millais'  picture  "  The  Huguenot,"  which  the  Court  was  of 
opinion  had  been  taken  mediately  or  immediately  from  a 
copyright  engraving  of  the  picture,  the  Court  of  Appeal 
{reversing  the  decision  of  Bacon,  V.C.)  held  that  this  was  not  a 

copy"  of  the  engraving  within  the  meaning  of  the  Acts. 

Nobody,"  said  James,  L. J.,  "  would  ever  take  it  to  be  the 
print ;  nobody  would  ^ver  buy  it  instead  of  the  print ;  nobody 
would  ever  suppose  that  it  was,  to  use  the  language  of  the  first 
Act,  a  base  copy  of  the  print.  It  is  a  work  of  a  different  class, 
intended  for  a  different  purpose,  and,  in  my  opinion,  no  more 
calculated  to  injure  the  print,  qvd  print,  or  the  reputation  of 
the  engraver,  or  the  commercial  value  of  the  engraving  in  the 
hands  of  the  proprietor,  than  if  the  same  group  were  repro- 
duced from  the  same  engraving  by  waxwork  at  Madame 
Tussaud's,  or  in  a  plaster  of  Paris  cast,  or  in  a  painting  on 
porcelain.  I  cannot  conceive  that  such  a  reproduction  of  the 
subject  in  tapestry,  or  Berlin  wool,  or  upon  china  or  earthen- 
ware, is  within  the  meaning  of  the  Act  of  Parliament."(6). 

And  where  a  person  made  and  publicly  exliibited  for 
money  a  large  painted  dioramic  copy  of  a  copyright  print,  ^bUoijexhiwu 
this  was  held  not  to  be  within  the  mischief  intended  to  be^*^*^'* 
remedied  by  17  Geo.  3,  c.  57.     "Exhibiting  for  profit,"  said 
the  Vice-Chancellor  (Shadwell),  "  is  in  no  way  analogous  to 
selling  a  copy  of  the  plaintiffs  print,  but  is  dealing  with  it 

in   a   very   different  manner It  appears  to  me  that 

17  Geo.  3,  c.  57,  never  was  intended  to  apply  to  a  case  where 
there  was  no  intention  to  print,  sell,  or  publish,  but  to 
exhibit  in  a  certain  manner;  and  therefore  I  ought  not  to 
grant  the  injunction  until  the  right  has  been  established  at 
law.  Then  with  respect  to  the  defendant  representing  his 
copy  as  the  plaintiffs  picture.  It  must  be  either  better  or 
worse ;  if  it  is  better  the  plaintiff  has  the  benefit  of  it ;  if 

(a)  9  M.  &  W.  692. 
(6)  Dicks  V.  Brooks,  L.  R.  1 5,  C.  D.  35. 
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Pait^i.       worse,  then  the  misrepresentation  is  only  a  sort  of  libel,  and 
Ckajtbbxv..  this  Court  will  not  prevent  the  publication  of  a  libeL"(«) 
Printi^nikir.         The  prints  prohibited  by  the  Acts  to  be  engraved,  etched,. 
Sm  ori^!!^^    ^^  sold,  or  otherwise  disposed  of,  are  prints  struck  off  from 
plate.  engravings  pirated  from  other  engravings.     Hence  the  sale 

of  prints  unlawfully  struck  off  from  the  original  plate  does 
not  amount  to  piracy.  Thus  where  an  engraver,  being 
employed  by  the  owner  of  certain  drawings  to  engrave 
plates  of  those  drawings,  took  off  from  the  plates  so 
engraved  a  number  of  proof  impressions,  which  he  kept 
for  himself,  and  which  on  his  bankruptcy  were  advertised 
by  his  assignees  to  be  sold,  it  was  held  that  an  action  for 
piracy  would  not  lie  against  him  or  them.  (6)  It  was 
contended  in  support  of  the  action  that  the  words  "  without 
the  express  consent  of  the  proprietor  or  proprietors"  in 
sect.  I  of  17  Geo.  3,  c.  57,  refer  to  all  the  antecedent  clauses 
of  that  section,  and  so  apply  to  the  sale  of  copies.  But  the 
Court  of  King's  Bench  did  not  adopt  this  view.  The  Court 
considered  that  the  Acts  of  Parliament  did  not  apply  to 
prints  taken  from  the  original  plate,  but  only  to  those  taken 
from  engravings  which  had  been  pirated  from  other  en- 
gravings;  only  with  respect  to  them  did  8  Geo.  2,  c.  13, 
and  7  Geo.  3,  c.  38,  impose  a  forfeiture,  and  17  Geo.  3,  c  57,, 
give  an  action  on  the  case.  "  The  injury  complained  of  in 
this  case,"  said  Lord  Tenterden,  C.J.,  "  required  no  Act  of 
Parliament  to  put  an  end  to  it ;  for  the  engraver  having  con- 
tracted to  engrave  the  plate,  and  to  appropriate  the  prints- 
taken  from  it  to  the  use  of  another,  an  action  at  conunon 
law  would  lie  against  him  for  the  breach  of  that  contract  "{c} 
but  an  action  under  17  Geo.  3,  c.  59,  would  not  lie. 

As  to   prints   forming  part  of  a   book,  see  the  case  of 
Boffue  V.  HovlstoUy  referred  to  antey  pp.  85, 86. 


In  what  piracy 

CODlisU. 


Paintings,  Drawings,  and  Photographs. 

piracy  in  the  case  of  a  painting,  drawing,  or  photograph 
consists  in  the  infringement  of  "  the  sole  and  exclusive  right 
of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing  and  the  design  thereof,  or  such  photo- 
graph and  the  negative  thereof  hy  any  means  and  of  any 

Sect.  6  of  25  &  26  Vict.  c.  68,  enacts  that  "  if  the  author 
of  any*  painting,  drawing,   or  photograph  in  which  th6ra 

(a)  Martin  v.    Wright  (6  Sim.  297).      See  also  ;per  Best^  C.J., 
(4  Bing.  245). 
(6)  Murray  y.  Seaih  (i  Bar.  &,  Ad.  804).  (c)  Ibid.  811. 
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shall  be  subsisting  copyright,  after  having  sold  or  disposed  p^i- 
of  such  copyright,  or  if  any  other  person,  not  being  the  Chajtmxvi. 
proprietor  for  the  time  being  of  copyright  in  any  painting, 
drawing,  or  photograpli,  shaU,  without  the  consent  of  such 
proprietor,  repeat,  copy,  colourably  imitate,  or  otherwise 
multiply  for  sale,  hire,  exhibition,  or  distribution,  or  cause 
or  procure  to  be  repeated,  copied,  colourably  imitated,  or 
otherwise  multiplied  for  sale,  hire,  exhibition,  or  distribution, 
any  such  work  or  the  design  thereof,  or,  knowing  that  any 
such  repetition,  copy,  or  other  imitation  has  been  unlawfully 
made,  shall  import  into  any  part  of  the  United  Kingdom,  or 
sell,  publish,  let  to  hire,  exhibit,  or  distribute,  or  offer  for 
sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to 
be  imported,  sold,  published,  let  to  hire,  distributed,  or 
ofifered  for  sale,  hire,  exhibition,  or  distribution,  any  repe- 
tition, copy,  or  imitation  of  the  said  work,  or  of  the  design 
thereof,  made  without  such  consent  as  aforesaid,  such  person 
for  every  such  offence  shall  forfeit  to  the  proprietor  of  the 
copyright  for  the  time  being  a  sum  not  exceeding  ten  pounds ; 
and  all  such  repetitions,  copies,  and  imitations  made  without 
such  consent  as  aforesaid,  and  all  negatives  of  photographs 
made  for  the  purpose  of  obtaining  such  copies,  shall  be  for- 
feited to  the  proprietor  of  the  copyright." 

Sect.  7  of  the  Act  forbids,  under  a  penalty,  the  following  aou  forbidden 

acts:  Jf<^^^^ 

(i.)  Fraudulently  signing  or  otherwise  affixing,  or  fraudu- 
lently causing  to  be  signed  or  otherwise  affixed,  to  or  upon 
any  painting,  drawing,  or  photograph,  or  the  negative  thereof, 
any  name,  initials,  or  monogram  :  (a) 

(2.)  Fraudulently  selling,  publishing,  exhibiting,  or  dis- 
posing of  or  offering  for  sale,  exhibition,  or  distribution, 
any  paintmg,  drawing,  or  photograph,  or  negative  of  a 
photograph,  having  thereon  the  name,  initials,  or  monogram  of 
a  person  who  did  not  execute  or  make  such  work  : 

(3.)  Fraudulently  uttering,  disposing  of,  or  putting  off,  or  * 
causing  to  be  uttered  or  disposed  of,  any  copy  or  colourable 
imitation  of  any  printing,  drawing,  or  photograph,  or  negative 
of  a  photograph,  whether  there  shall  be  subsisting  copyright 
therein  or  not,  as  having  been  made  or  executed  by  the  author 
or  maker  of  the  original  work  from  which  such  copy  or  imita- 
tion shall  have  been  taken : 

(a)  It  was  held  in  Beg.  v.  Close  (7  Cox  Or.  Cas.  494 ;  27  L.  J.  54, 
M.  C.)  that  the  putting  of  the  name  of  a  painter  npon  the  co{>y  of  one 
of  his  pictures,  m  order  that  it  may  be  passed  on  as  the  original,  is 
not  a  lorgery  at  common  law ;  bat  such  passing  off  of  the  copy  of  the 
picture  as  the  original  and  obtaining  money  by  means  of  such  false 
representation,  is  a  cheat  at  common  law. 
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pabt^i.  ^^^^  Making  or  knowingly  selling  or  publishing  or  offering 

Chaptmxvi.  for  sale  during  the  life  of  the  author  or  maker  without  liis 
consent  any  painting,  drawing,  or  photograph  made  either 
before  or  after  the  passing  of  the  Act,  wliich  the  author  or 
maker  shall  have  sold,  or  of  which  he  has  parted  with  the 
possession,  and  in  which  any  alteration  has  afterwards  been 
made  by  any  other  person  hy^Hditipn  ^r  (^MiprwT^or  making 
or"  knowingly  selling,  of  publishing,  or  offering  for  sale  any 
copies  of  such  work  so  altered  as  aforesaid,  or  any  part  thereof, 
as  and  for  the  unaltered  work  of  such  author  or  maker. 

The  section  provides  that  "every  offender  under"  it 
"  shall^H^n  conviction,  forfeit  to  the  person  aggrieved  a 
sum  Jl^^pceeding  ;f  10,  or  not  exceeding  double  the  full 
price/^BPKy,  at  which  all  such  copies,  engravings,  imita- 
tions, or  altered  works  shall  have  been  sold  or  offered  for 
sale;  and  all  such  copies,  engravings,  imitations,  or  altered 
works  shall  be  forfeited  to  the  person,  or  the  assigns  or 
legal  representatives  of  the  person  wliose  name,  initials,  or 
monogram  shall  be  so  fraudulently  signed  or  affixed  thereto, 
or  to  whom  such  spurious  or  altered  work  shall  be  so  fraudu^* 
lently  or  falsely  ascribed  as  aforesaid  ;  provided  always  that 
the  penalties  imposed  by  tliis  section  shall  not  be  incurred 
unless  the  person  whose  name,  initials,  or  monogram  shall 
be  so  fraudulently  signed  or  affixed,  or  to  whom  such  spurious 
or  altered  work  shall  be  so  fraudulently  or  falsely  ascribed 
as  aforesaid,  shall  have  been  living  at  or  within  twenty 
years  next  before  the  time  when  the  offence  may  have  been 
committed." 

The  Act  also  contains  an  absolute  prohibition  against  the 
unauthorized  importation  of  pirated  works,  made  in  any  foreign 
State  or  in  any  part  of  the  British  dominions.(a) 

In  £x  parte  £cal,(b)  a  doubt  was  suggested  whether 
taking  the  words  "the  author  of  any  painting,  drawing, 
or  photograph,"  reddemio  singula  singulis,  they  might 
not  mean  "  where  a  painting  is  made  which  is  the  copy  of 
another  painting,  a  drawing  whicli  is  the  copy  of  another 
drawing,  or  a  photograph  which  is  the  copy  of  another  photo- 
graph ;"  but  the  Court,  looking  at  the  very  extensive  terms 
in  which  the  copyright  is  given  in  sect,  i,  on  the  infringe- 
ment of  which  the  penalty  followed,  considered  it  plain  that 
the  photograph  of  a  painting,  or  the  photograph  of  a  draw- 
ing of  a  painting,  or  the  photograph  of  a  photograph,  all 

{a)  Sect.  10.  See  the  chapter  on  "Remediee  for  Infringement," 
pod. 

(Jb)  9  B.  &  S.  395 ;  L.  Rep.  3  Q.  B.  387 ;  18  L.  T.  N.  S.  285 ;  37 
L.  J.  161,  Q.  B. 
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equally  come  within  the  Act,  and  are  infringements  o^  the       ^^"^' 
copyright.  Chaptbh  XVI. 

Making  an  unauthorised  photograph  of  the  engra\dng  of 
a  picture  is  a  photographing  or  copying  the  picture  itself.  If 
the  design  is  copied,  it  is  immaterial  whether  it  is  done  directly 
from  the  original  or  indirectly  through  the  medium  of  a 
copy  .(a)  It  would  be  otherwise  if  the  owner  had  parted  with 
the  right  to  multiply  engravings.(6) 

If  tl^eassignee  of  the  right  "  of  producing  an  engraving  of 
one  size  from  a  picture  sues  for  an  infringement  of  his 
copyright  in  the  engraving,  the  onus  is  upon  him  Jbo 
show  that  the  alleged  piracy  has  been  copied  from  his  engrav- 
ing, and  was  not  taken  from  the  original  painting.(c) 

The  penalty  inflicted  for  selling,  &c.,  "any  repetition,  copy, Separate p«MHf 
or  imitation,''   is  a  separate  penalty  for  every   copy   sold,  aSid?*^  ^^^ 
even  where  a  number  are  sold  at  the  same  time.     "  Look  at 
the  nature  of  the  thing,"  said  Blackburn,  J.     "  It  would  be  a  ^^  ^^, 

monstrous  absurdity  if  a  man  might  import  a  cargo  of  pi^t®d/^[^*|^  **  xful. 
works  from  France  and  ;f  lo  be  the  utmost  penalty  that  ^^^^^[^a^^     "  ^ 
l>e  imposed.     Such  a  state  of  the  law  would  render  it  worth '^     {/  T^^ig^ 
a  man's  while  to  do  wrong.    The  Legislature,  however,  were^*""^^^/**^"/^ 
<lealing  with  an  offence  which  they  knew  was  likely  to  be  ^^"^^^^^^^  ^ 
committed  in  a  wholesale  way.    If  a  man  sells  ten  pirated  ^^^^T^^^^'XZji 
copies  at  once  that  makes  ten  offences,  as  much  as  a  man  ^^^  22^  „.„^ 
who  utters  ten  bad  shillings  at  one  time  is  guilty  of  ten^  ^  ^^^ffi,^..- 
utterings  of  false  coin."(cO  ^  (L^CiC^  L^^u^*^ 

Sculpture,  Models,  and  Busts.  ifuST6t/r 

The  copyright  in  sculpture,  models,  and  busts,  ma^^ie    4^^'Wt- 
infringed  by  making  or  importing,  or  causing  to  be  made^l^^  fiif9*0^j%^tft^ 
imported,  or  exposed  to  sale,  or  otherwise  disposed  of,  any   ^tfcf\9_ 
.pirated  copy,  or  pirated  cast  of  any  subject  within  the  Sculp-     iidiiifZyoS^ 
ture  Copyright  Acts,(g)  whether  such  pirated  copy,  or  pirated 
cast  be  produced  by  moulding  or  copying  from,  or  imitating 
in  any  way  any  such  subject,  to  the  detriment,  damage,  or 
loss  of  the  original  or  respective  proprietor  or  proprietors  of  I 

any  such  work  so  pirated.(/)  j 

There  are  no  decided  cases  on  this  kind  of  piracy.  j 

Right  of  Dramatic  and  Musical  Eepresentation. 

The  nature  and  duration  of  the  right  (secured  by  3  &  4Eightofrepp&. 
WiE  4,  c.  15,  extended  by  5  &  6  Vict.  c.  45)  to  the  sole^J^iS^of 

aramatio  and 
(a)  ^aj  parte  Becdig  B  &  S.  395,  401).  (h)  Ibid,  musical  c»mpo. 

(c)  Lucas  V.  Cooke  (L.  K.  13,  C.  D.  872).  ■^•^"^ 

(d)  Ex  parte  Beal  (9  B.  &  S.  395,  401). 

(e)  Vide  ante,  pp.  132,  133.  (/)  54  Geo.  3,  c.  56,  s.  3. 
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Pabt  I. 


Dramas. 


"Any  part 
thsreof." 


representation  and  performance  of  dramatic  and  musical 
Chaptjb  XVI.  compositions  are  explained,  ante,  pp.  120  seq. 

Infringement  of  the  right,  in  the  case  of  dramas,  consists 
in  representing  or  causing  to  be  represented,  contrary  to  the 
intent  of  the  Act  or  right  of  the  author  or  his  assignee^ 
without  the  consent  in  writing  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  at  any  place  or  places  of 
dramatic  entertainment  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey,, 
and  Guernsey,  or  in  any  part  of  the  British  dominions^ 
any  production  in  which  the  right  exists,  or  any  part 
thereof.(a) 

The  part  taken  must,  however,  be  a  material  and  sub- 
stantial part,  in  order  to  sustain  an  action  for  infringement. 
Where  the  judge  (by  consent  acting  as  a  jury)  found  as  a 
fact  that  two  scenes  or  points — not  part  of  the  dialogue,  but 
in  the  nature  of  dramatic  situations  or  scenic  eflfects — of  the 
defendant's  drama  were  taken  direct  from  the  plaintiff's,  but 
that  the  extent  to  which  the  one  was  taken  from  the  other 
was  so  slight,  and  the  effect  upon  the  total  composition  was 
so  smaU,  that  there  was  no  substantial  and  material  taking 
of  any  one  portion  of  the  defendant's  drama  from  any  portion 
of  the  plaintiff's,  it  was  held  (by  the  House  of  Lords,  affirm- 
ing the  decision  of  the  Court  of  Appeal)  that  the  plaintiff" 
could  not  maintain  an  action  for  penalties.(6) 

Eeferring  to  the  argument  based  on  the  words  "  or  any 
part  thereof,"  which  are  not  found  in  the  Acts  conferring 
copyright  in  books,  and  to  the  40s.  penalty  imposed,  Lord 
Hatherley  said :  "  It  was  suggested  that  these  differences 
indicated  an  intention  to  prevent  the  invasion  of  dramatic 
copyright,  independently  of  the  quantity  or  materiality  of 
the  portion  of  dialogue  or  dramatic  incident  proved  to  have 
been  copied  by  the  defendant.  Now  it  appears  to  me  that 
this  argument  goes  much  too  far.  As  was  said  by  the 
counsel  for  the  respondent,  the  appellant  would  wish  to  read 
the  word  '  part '  in  the  Dramatic  Copyright  Act  as  '  particle  ;* 
so  that  the  crowing  of  the  cock  in  Hamlet,  or  the  introduction 
of  a  line  in  the  dialogue,  might  be  held  to  be  an  invasion  of 
copyright,  entitling  the  plaintiff  to  405.  damages,  and  conse- 
quently, as  the  law  stood,  I  believe,  at  the  passing  of  the 
statute  of  3  &  4  Will.  4,  to  the  costs  of  his  action."  Lord 
O'Hagan  added :  "  It  is  true  that  the  Act  of  Geo.  3  does  not 
contain  the  words  '  or  any  part  thereof,'  which  are  inserted 

(a)  3  &  4  WiU.  4,  c.  15,  88.  I,  2. 

(6)  ChaMerton  v.  Cave  (L.  B.  3  App.  Cas.  483 ;  2  C.  P.  D.  42 ;  la 
C.  P.  572). 
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in  the  statute  of  WilL  4.  But  this  does  not  appear  to  me  to  ^^^ 
create  any  real  distinction  between  them.  Some  such  words  Chaptm  xvi. 
must  necessarily  be  implied  in  the  earlier  statute,  otherwise 
the  author  of  a  book  could  not  bring  his  action  unless  there 
had  been  a  piracy  of  the  whole  of  its  contents ;  and  any 
partial  appropriation  of  them  could  not  authorise  the  claim 
for  a  penalty.  No  one  has  suggested  a  construction  so  mani- 
festly inconsistent  with  the  clear  purpose  of  the  Legislature ; 
and  it  seems  to  me  that  all  the  authorities  as  to  a  partial 
taking(a)  are  fairly  applicable  to  the  Dramatic  Copyright  Act, 
and  if  so,  an  infringement  of  it,  to  be  penal,  must  be  material 
and  of  a  substantial  kind." 

The  plaintifif  need  not,  however,  prove  actual  damage ; 
the  penalty  is  recoverable  though  there  be  no  actual 
•damage.(&) 

The  right  which  may  be  infringed  in  the  case  of  musical  Mndo. 
compositions  is  "  the  sole  liberty  of   representing    or    per- 
forming, or  causing,   or  permitting  to  be    represented  or 
performed  "  any  musical  composition.(c) 

It  will  be  perceived  that  the  words  "  at  any  place  or 
places  of  dXatic  entertainment "  contained  in  3  &  4 
Will.  4,  c.  15,  are  omitted  from  the  enactment  relating  to 
musical  compositions.  On  this  account  Vice-Chancellor 
Shadwell  was  of  opinion,  in  Russell  v.  8mithy{d)  that  the 
authors  of  musical  compositions  were  more  extensively  pro- 
tected than  the  authors  of  dramatic  pieces. 

A  dramatic  representation  in  which  a  substantial  and 
material  part  of  an  opera  has  been  performed  constitutes  an 
infringement  of  the  sole  right  of  performing  that  opera, 
though  the  operatic  score  msty  have  been  obtained  by  inde- 
pendent labour  bestowed  on  an  unprotected  pianoforte 
Arrangement  of  the  opera.(e) 

"  There  is  scarcely  any  popular  opera  the  score  of  which  is 
not,  within  a  short  time  after  its  first  performance,  arranged 
for  the  piano ;  and  if,  by  reconversion  of  the  pianoforte 
arrangement  into  an  operatic  score,  a  task  which  could  be 
-executed  by  any  skilled  musician,  and  performance  of  that 
Bcore,  the  penalties  of  infringement  could  be  escaped,  the 

(a)  Ihid.  p.  4^. 

(6)  See  per  Tmdal,  O.J.,  Planche  v.  Braham  (4  Bing.  N.  C.  19) ;  per 
Lord  Hatnerley  in  ChatterUm  v.  Cave  (3  App.  Gas.  498);  and  per 
Bowen,  L.J.  (L.  B.  11,  Q.  B.  D.  112). 

(c)  5  &  6  Vict.  c.  45.  8.  20. 

(d)  15  Sim.  187.  »ee  now  the  decision  of  the  Court  of  Appeal  in 
Wcdl  V.  Taylor,  Wall  v.  Martm,  post,  p.  240. 

(e)  Boo9ey  v.  FairUe  (L.  B.  7  0.  D.  317). 
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Past  I. 


Consent  may  be 
by  agent. 


protection  given  to  operatic  compositions  would  be  almost 
chaptmxvi.  nugatory."(^) 

The  consent  in  writing  required  by  sect.  2  of  3  &  4 
Will.  4,  c.  15,  need  not  be  in  the  author's  own  hand- 
writing ;  it  may  be  given  in  that  of  an  agent  having  due 
authority. 

Thus,  where  a  society,  called  the  Dramatic  Authors'' 
Society,  allowed  the  dramas  composed  by  its  members  to  be 
represented  by  others,  on  the  fulfilment  of  certain  conditions, 
a  written  permission  given  by  the  secretary  to  the  defendant 
"to  play  dramas  belonging  to  the  authors  forming  the 
Dramatic  Authors'  Society  "  was  held  sufficient  to  bind  the 
plaintiff,  a  member  of  the  Society,  and  to  disentitle  him  to 
recover  penalties  for  the  performance  of  certain  of  his  dramas 
by  the  defendant.(6)  The  Court  pointed  out  that  the  Act 
requires  only  the  "  consent  in  writing  of  the  author  or  pro- 
prietor," but  does  not  say  that  the  consent  shall  be  written 
by  the  author,  or  signed  by  him,  or  indeed  by  anybody ; 
and  in  the  case  before  them  there  was  a  consent  in  writing, 
and  they  considered  it  that  of  the  author,  who,  by  remaining 
a  member  of  the  Society,  authorised  the  secretary  to  do  what 
he  had  done. 

The  Ucence  given  by  the  secretary  was  held  to  apply 
to  the  dramas  composed  by  members  of  the  Society  after  the 
date  of  the  licence,  as  well  as  to  those  composed  before. 

A  licence  from  a  part  owner  will  not  be  sufficient,  without 
the  consent  of  the  other  owners.(c) 

A  written  introduction  to  a  pantomime  is,  as  already  stated, 
within  the  protection  of  this  Act.(d) 

It  was  made  a  question  in  Russell  v.  Smith(e)  whether  the 
Acts  of  3  &  4  Will.  4,  c.  15,  and  5  &  6  Vict.  c.  45,  prohibited 
the  unauthorised  performance  of  musical  compositions  if 
tliey  were  not  dramatic  in  their  nature,  or  performed  at  a 
place  of  dramatic  entertainment;  but  the  Court  did  not 
find  it  necessary  to  decide  the  point,  as  they  were  of 
opinion  that  the  musical  composition  in  question  in  that 
case  was  of  a  dramatic  nature.  It  was  a  song  relating  the 
burning  of  a  ship  at  sea,  and  the  escape  of  those  on  board, 
and  describing  their  feelings  in  vehement  language — some- 
times expressing  them  in  the  supposed  words  of  the  suffer- 
ing parties.  The  Court  held  that  it  was  dramatic;  sect. 
2  of  5  &  6  Vict.  c.  45,  declaring  that  "dramatic  piece" 

(a)  Booeey  v.  FairUe,  L.  R.  7,  C.  D.  317. 
(h)  Moreton  v.  Copeland  (16  C.  B.  517 ;  24  L.  J.  0.  P.  169). 

(c)  PoweU  v.  Head  (L.  R.  12,  0.  D.  686). 
(d)  Lee  v.  Simpson  (3  C.  B.  871).  (e)  12  Q.  B.  217. 
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within  that  Act  includes  "  tragedy,  comedy,  play,  opera,  farce,       ^^'* 
or"  any  "  other  scenic,  musical,  or  dramatic  entertainment."  (a)  chap™  xvr. 

It  was,  however,  held  in  that  case  that  a  room  in  which  a 
dramatic  piece  is  performed,  and  to  which  persons  paying  for 
tickets  are  admitted  for  the  purpose  of  hearing  it,  is  for  the 
time  a  place  of  dramatic  entertainment  witliin  the  meaning  of 
the  statutes,  although  the  room  is  ordinarily  used  for  different 
purposes ;  in  other  words  that  the  epithet,  "  dramatic,"  in  the 
clause  "  place  of  dramatic  entertainment,"  has  in  3  &  4  WiU.  4, 
c.  15,  no  particular  signification.  It  is,  according  to  the 
present  Master  of  the  RoUs,  a  word  of  supererogation.(&) 

Tlie  question  as  to  dramatic  representations  came  again 
before  the  Queen's  Bench  Division  in  the  recent  case  of  Dxick  v. 
Baies,{c)  with  regard  to  certain  unauthorised  performances  of 
a  drama  by  an  amateur  dramatic  club  at  Guy's  Hospital  for 
the  entertainment  of  the  nurses,  attendants  and  other  persons 
connected  with  the  Hospital  to  whom  a  general  invitation 
was  issued.  Besides  this,  tickets,  for  which  nothing  was  paid, 
were  issued  to  the  medical  men  attached  to  the  Hospital,  and 
to  the  members  of  the  Amateur  Club,  for  distribution 
amongst  their  friends.  Some  were  also  sent  to  the  editors 
of  theatrical  newspapers.  On  the  occasion  of  one  per- 
formance a  newspaper  reporter  was  present.  Lord  Cole- 
ridge, C.  J.,  and  Stephen,  J.,  held  that  under  tlie  circumstances 
there  had  been  no  "representation  at  a  place  of  dramatic 
entertainment." 

Lord  Coleridge  was  of  opinion  that  Russell  v.  Smith  (uhi 
supra)  was  the  true  authority  upon  the  point,  and  in  that  case 
the  Court  twice  in  its  judgment  dwelt  on  the  facts  (i)  that 
the  place  was  "  public,"  and  (2)  that  the  representation  was 
"  for  profit." 

The  whole  law  on  the  subject  is  in  a  very  vague  and  un- 
satisfactory state.  Russell  v.  Smith  decides  simply  that  a  dra- 
matic piece  (though  musical  also)  cannot,  without  the  proprie- 
tor's consent,  be  performed  at  a  "  pubUc  place  of  entertainment 
for  profit,"  but  any  room  may  become  such  also,  though  used 
ordinarily  for  a  dififerent  purpose,  by  a  public  representation 
for  profit  taking  place  there  ;  and  Lord  Coleridge,  in  Ihick  v. 
Bates,  seems  to  think  that  the  two  elements  must  be  present 
of  (i)  publicity  and  (2)  profit.  But  Stephen,  J.,  puts  a  case  in 
which  these  two  elements  are  not  found,  and  which  yet  could 

(<?.)  The  Court  guarded  itself  against  saying  that  the  performance  of 
snch  a  dramatic  song  an  that  in  question  would  be  unlawful,  without 
a  theatrical  licence  within  the  statute  6  &  7  Vict.  c.  68. 

(6)  Judgment  in  WaUy.  Taylor,Wallv.  Martin  (L.B,,  ii,Q.B.  D.  108). 

(c)  L.  R.  12,  Q.  B.  D.  79,  49  L.  T.  N.  S.  507. 
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^t!l^  hardly  fail  to  work  the  miscliief  which  it  was  intended  by  the 
CKArm XVI.  ^(>t  to  prevent.  "Suppose  wliile  a  copyright  play  was  being 
performed  at  one  theatre,  another  theatre  were  to  perform  the 
same  play  for  the  purpose  of  damaging  the  author,  and  were 
to  be  thrown  open  gratuitously  to  any  person  who  would  come 
to  see  the  performance.  I  am  far  from  saying  that  such  a 
case  would  not  be  within  the  Act."(a) 

As  to  musical  compositions,  the  judgment  of  the  Court  of 
Appeal  (Brett,  M.R.  and  Bowen,  L  J.,  dissentiente  Cotton,  L.  J.), 
affirming  the  decision  of  Field  and  Cave,  JJ.,  in  the  recent 
cases  of  WaM  v.  Taylor  and  Wall  v.  Martin,(b)  has  settled  one 
of  the  points  raised  in  Russell  v.  Smithr-—Y\z.y  whether  a 
musical  composition,  not  dramatic  in  its  nature,  must  be  per- 
formed at  a  place  of  dramatic  entertainment  in  order  that  the 
penalty  should  be  incurred.  The  Court  held  that  the  person 
who,  under  5  &  6  Vict.  c.  45,  s.  20,  has  the  sole  liberty  of  per- 
forming a  musical  composition,  is  entitled  to  recover  the 
penalty  of  forty  shillings  imposed  by  3  &  4  Will.  4,  c.  15,  s.  2, 
for  an  unauthorised  performance  of  it,  though  not  at  a  place 
of  dramatic  entertainment  and  (see  the  2nd  case)  though  no 
money  was  taken  for  admission.  The  point  whether  the  song 
in  question  was  or  was  not  dramatic  in  its  nature  was  wholly 
ignored  by  all  the  judges.  The  decision,  therefore,  must  not  be 
taken  to  apply  to  musical  dramas.  The  question  involved  was 
thus  stated  by  Brett,  M.R  :  "  On  the  part  of  the  defendants  it 
is  admitted  that  5  &  6  Vict.  c.  45,  s.  20,  gives  the  plaintiff  his 
right;  but  they  say  the  remedy  given  by  sect.  21  is  only  that 
which  is  given  by  3  &  4  Will.  4,  c.  1 5,  sect.  2,  in  respect  of  a 
dramatic  piece,  and  where  the  same  circumstances  exist  as 
would  give  the  proprietor  of  such  dramatic  piece  a  right  to 
recover  a  penalty  for  its  representation.  In  other  words,  the 
plaintiff  says  that  only  part  of  3  &  4  Will.  4,  c.  15,  s.  2,  is  in- 
corporated in  sect.  21  of  5  &  6  Vict.  c.  45,  whilst  the  defen- 
dants say  that  the  whole  of  it  is  incorporated  in  that  section, 
and  consequently  that  the  condition  in  sect.  2,  of  3  &  4  Will. 
4,  c.  I S,  that  the  piece  be  represented  at  a  place  of  dramatic 
entertainment  is  introduced  into  sect.  21  of  5  &  6  Vict.  c.  45, 
and  therefore  no  penalty  was  recoverable  here,  because  the 
song  was  not  sung  at  a  place  of  dramatic  entertainment. 
This  is  the  point  we  have  to  determine.  Now  the  right  which 
is  given  by  5  &  6  Vict.  c.  45  is  not  limited  to  the  repre- 
sentation being  at  a  place  of  dramatic  entertainment."(&) 

What  amounts  to  an  unauthorised  "  representation  or  pei;- 

(a)  Thick  y.  Bates,  L.  B.  12,  Q.  B.  D.  85.    This  case  is  at  present 
under  appeal. 
(6)  L.K.  1 1,  Q.  B.  D.  102.    In  the  court  below,  L.  B.  9,  Q.  B.  D.  727. 
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formance"  must  in  each  case  be  a  question  of  fact  to  be  deter-  ^^^ 
mined  according  to  the  ordinary  acceptation  of  those  terms.(a)  ChaptbbXyi. 
**  Singing  for  one's  own  gratification,"  said  the  Master  of  the 
Eolls,  "  without  intending  thereby  to  represent  anything  or  to 
amuse  any  one  else,  would  not,  I  think,  be  either  a  represen- 
tation or  performance,  according  to  the  ordinary  meaning  of 
those  terms,  nor  would  the  fact  of  some  other  person  being 
in  the  room  at  the  time  of  such  singing  make  it  so.  But 
where,  to  give  effect  to  the  song,  it  is  necessary  that  the 
singing  should  be  made  to  represent  something,  or  where  it 
is  performed  for  the  amusement  of  other  persons,  then  I 
think  when  this  takes  place  it  would  be  a  representation  or 
performance." 

This  language  is  very  wide.  .  If  a  host  or  hostess  sings  a 
copyright  song  for  the  amusement  of  the  guests  after  a 
dinner  party,  this  can  hardly  be  such  a  "  representation"  or 
"performance"  as  the  Legislature  contemplated.  If  at  an 
evening  party  wholly  devoted  to  music  such  a  song  is  sung, 
or  an  instrumental  piece  is  played,  for  the  amusement  of 
those  invited,  is  this  a  "representation"  or  "performance" 
of  it  for  which  the  statutory  penalty  can  be  recovered? 
Neither  the  word  "represent"  nor  "perform"  is,  indeed, 
according  to  the  usual  meaning  of  those  terms,  applicable  to 
an  ordinary  song ;  the  former  suggesting  something  dramatic 
in  its  character,  the  latter  being  generally  applied  to  in- 
strumental compositions.  But  further,  if  a  musical  teacher 
invites  all  together  the  families  of  his  pupils  to  hear  some 
of  the  results  of  his  teaching,  and  one  pupil  sings  for  the 
amusement  of  those  assembled  a  dramatic  song  in  character, 
whilst  another  performs  a  sonata  on  the  piano,  are  the  owners 
of  the  copyright  entitled  to  sue  for  penalties  ? 

In  the  Law  Journalih)  the  Master  of  the  Rolls  is  reported 
as  having  said  that  the  word  "representing  or  performing" 
means  that  there  must  be  jmblicity;  and  Field  and  Cave, 
JJ.,  in  the  Court  below,  considered  the  right  conferred  by 
statute  to  be  the  right  of  "performing  in  public." (c)  And 
this,  it  is  submitted,  ought  to  be  regarded  as  the  true  test. 
In  other  words  that  should  be  regarded  as  a  "  representation 
or  performance"  within  the  meaning  of  the  Act  to  which 
any  member  of  the  public  may  obtain  admittance  either  by 
payment  or  otherwise ;  that  should  not  be  deemed  such 
to  which  one's  private  friends  are  alone  invited. 

The  Master  of  the  EoUs,  on  being  consulted  by  Lord  Cole- 

(a)  P&r  Brett,  M.B.,  L.  B.  11,  Q.  B.  D.  106,  107. 
(6)  52  Q.  B.  D.  562.  (c)  L.  E.  9,  Q.  B.  D.  732. 
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ridge  during  the  argument  of  the  recent  case  of  Dude  v.  Bates 
(antCf  p.  239)  said  that  the  dicta  above  cited  went  beyond 
what  he  intended. 

The  inadequacy  of  the  remedy  by  action  for  damages  was 
pointed  out  by  Bowen  L. J. :  "  What  pecuniary  damage  does 
an  author  suffer  who  finds  that  out  of  twenty  songs  sung 
at  a  concert  one  of  them  is  his?  Therefore  an  action  for 
damages  would  really  afford  him  no  protection;  neither 
would  an  injunction,  because  it  might  not  be  easy  to  prove 
that  the  offender  intended  to  repeat  the  offence;  and  what 
has  been  sung  at  one  time  by  one  person  may  be  sung 
afterwards  by  another  person,  and  the  author  would  never 
get  protection  if  he  could  not  recover  a  penalty."(^) 

To  establish  the  offence  prohibited  by  these  statutes  it  is 
not  necessary  to  show  or  to  aver  in  the  declaration  that  the 
offender  knmmngly  invaded  the  proprietor's  right. 

"  The  object  of  the  registration,"  said  Wilde,  C. J.,  in  Lee 
V.  Simpsonjijb)  "  was  to  protect  authors  against  the  piratical 
invasion  of  their  rights.  In  the  sense  of  having  committed 
an  offence  against  the  Act,  of  having  done  a  thing  that  is  pro- 
hibited, the  defendant  is  an  offender.  The  plaintiff's  rights 
do  not  depend  upon  the  innocence  or  guilt  of  the  defendant : 
the  allegation  and  proof  of  a  scienter  were  not  neces- 
sary to  entitle  the  plaintiff  to  such  protection.  The  statute 
would  altogether  faiQ  to  effect  its  object  if  it  were  necessary 
to  show  that  the  defendant  had  a  knowledge  of  the  plaintiff's 
right  of  property." 

It  was  decided  in  Russell  v.  Briant  (c)  that  no  person  can 
be  made  liable  to  an  action  for  an  offence  against  these  Acts, 
at  the  suit  of  the  author  or  proprietor  of  a  dramatic  or 
musical  composition,  unless  that  person  by  himself  or  his 
agent  actually  takes  part  in  a  representation  which  is  a 
violation  of  the  copyright. 

In  that  case  the  defendant  had  let  a  room  in  his  tavern 
to  a  person  who  gave  a  musical  entertainment  there. 
After  the  entertainment  had  been .  continued  for  some 
nights,  the  defendant  received  a  formal  notice  from  the 
plaintiff's  attorneys  that  certain  of  the  pieces  performed 
were  the  copyright  property  of  the  plaintiff,  and  warning 
him  against  causing  or  permitting  them  to  be  performed 
at  his  house.  The  defendant,  notwithstanding  this,  per- 
mitted the  entertainment  to  be  continued,  furnished  the 
platform  and  lights  for  the  performances,  allowed  bills  of 
them  to  be  put  up  in  the  tavern,  and  tickets  of  admission  to 


(a)  P.  112. 


(6)  3  0.  B.  883.  (c)  8  0.  B.  836. 
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"be  advertised  to  be  sold  at  the  bar,  and  he  himself  sold  one  ^^^  ^- 
ticket.  The  question  for  the  decision  of  the  Court  was,  did  Chapter  xvi. 
this  conduct  on  the  part  of  the  defendant  amount  to  a 
"representing  or  causing  to  be  represented"  within  tlie 
meaning  of  the  Acts  ?  and  the  Court  of  Common  Pleas  held 
that  it  did  not.  "  If  it  were  to  be  held,"  said  Wilde,  C  J., 
"  that  all  those  who  supply  some  of  the  means  of  representa- 
tion to  him  who  actually  represents,  are  to  be  regarded  as 
thereby  constituting  him  their  agent,  and  thus  causing  the 
representation  within  the  meaning  of  the  Act,  such  a 
doctrine  would,  we  think,  embrace  a  class  of  persons  not  at 
all  intended  by  the  Legislature," 

The  doctrine  laid  down  in  Biissell  v.  Briant  was  carried  a 
step  further  in  Lyons  v.  Knowles  by  the  Court  of  Queen's 
Bench,  the  decision  of  that  Court  being  confirmed  on  appeal 
by  the  Exchequer  Chamber.(a)  In  the  former  case  it  ap- 
peared that  the  defendant  received  a  fixed  sum  per  night 
for  the  room  in  which  the  performance  took  place,  and 
derived  no  other  profit  from  it.  In  the  latter  case  the 
defendant,  who  was  the  licensed  proprietor  of  a  theatre, 
received  as  his  remuneration  for  the  use  of  the  theatre  one- 
half  of  the  gross  receipts,  which  were  taken  by  his  own 
servants  at  the  doors,  the  remainder  being  handed  to  one 
Dillon,  to  whom  the  defendant  let  the  use  of  the  theatre  for 
the  purpose  of  dramatic  entertainments.  Dillon  provided 
the  company,  and  had  the  selection  of  the  pieces  to  be 
represented,  together  with  the  entire  management  of  their 
representation,  and  exclusive  control  over  the  persons 
employed  in  the  theatre.  The  defendant,  on  his  part,  paid 
for  printing  and  advertising,  furnished  the  lighting,  door- 
keepers, scene-shifters,  and  supernumeraries,  and  hired  the 
band,  music  being  a  necessary  part  of  the  performance. 
Certain  of  the  copyright  pieces  of  the  plaintiff  having  been 
performed  without  his  consent,  an  action  was  brought 
against  the  defendant.  It  was  held  that  the  defendant  was 
not  liable,  the  Court  being  of  opinion  that  he  was  notliing 
more  than  the  proprietor  of  the  theatre,  who  had  trans- 
ferred for  the  tiine  the  exercise  of  all  his  rights  in  it, 
as  such,  to  Dillon,  and  that  Dillon  was  the  person  who 
"represented,  or  caused  to  be  represented,"  any  pieces 
performed  there  while  he  had  the  sole  possession.  With 
regard  to  the  scene-shifters,  &c.,  supplied  by  the  defendant, 
Blackburn,  J.,  said:  "Even  apart  from  authority,  I  do 
not  think  that,  by  furnishing  servants  to  another,  a  man 

(a)  3  B.  &  S.  556;  10  L.  T.  K  S.  876;  12  W.  B.  1083. 
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P^i-  can  be  said  to  do  all  that  is  done  by  those  servants  while 
chaptbbxvi.  under  the  command  of  that  other."  And  with  respect 
to  the  division  of  profits,  Crompton,  J.,  said:  "The  ques- 
tion is  whether,  looking  at  the  present  case  fairly,  it 
amounts  to  more  than  this — that  the  rent  of  the  theatre 
is  to  be  paid  by  part  of  the  profits.  In  one  respect,  I  do 
not  agree  with  my  brother  Pigott;(a)  I  do  not  think 
that  the  defendant's  divesting  himself  of  control  over  the 
theatre  would  divest  him  of  liability  if  he  and  Dillon  were 
partners.  Suppose  there  had  been  an  agreement  of  part- 
nership between  the  defendant  and  Dillon  that  each  should 
contribute  so  much  money,  or  that  each  should  contribute 
so  much  capital,  though  of  a  different  kind,  and  the  theatre 
were  taken  between  them.  I  should  think  the  act  of  either 
was  the  act  of  both.  But  the  authorities  clearly  show  that 
two  persons  merely  receiving  payment  out  of  the  gross 
profits  of  a  business  does  not  make  a  partnership  between 
them,  even  as  against  the  world."  Blackburn,  J.,  added, 
"  If  the  receipt  of  the  money  in  this  way  was  only  a 
colourable  pretence  to  escape  the  consequence  of  a  part- 
nership, I  do  not  say  that  that  would  not  have  made  a 
difference." 

If  the  proprietor  of  the  theatre  were  also  the  proprietor  of 
the  scenery,  lights,  &c.,  and  the  employer  of  the  actors  and 
actresses,  he  would  be  liable  for  an  unauthorised  represen- 
tation of  a  dramatic  piece,  even  although  on  the  occasion  of 
its  representation  he  had  for  a  fixed  sum  let  his  theatre  to 
another  person  who  was  to  have  all  the  profits  and  to  select 
the  pieces  to  be  performed.  Thus,  in  Marsh  v.  Conquest  (b) 
the  defendant  granted  to  his  son,  who  was  also  his  stage- 
manager  and  one  of  his  actors,  the  use  of  the  company  of 
actors,  with  the  scenery,  &c.,  for  a  benefit-night,  in  con- 
sideration of  a  fixed  sum  paid,  the  son  to  choose  the  pieces 
to  be  played.  A  piece  belonging  to  the  plaintiff  having 
been  played  without  his  consent,  the  defendant  was  held 
liable  to  pay  the  statutory  penalty.  The  Chief  Justice 
(Erie)  distinguished  this  case  from  Lyons  v.  Knowles: 
"  There  Dillon,  to  whom  the  defendant  in  that  case  had  let 
his  theatre,  brought  his  own  company  of  actors  and  actresses ; 

(a)  Pigott,  Serjt.,  had  argued,  on  behalf  of  the  defendant,  that  a 
person  wno  could  neither  prevent  nor  control  the  representation  of  a 
piece  could  in  no  sense  be  considered  the  party  representing  it,  and 
that  a  man  who  lets  a  house  to  another  is  not  responsible  for  an  illegal 
act  done  in  it  by  the  person  who  has  hired  it. 

(6)  lo  Jur.  N.  S.  989;  33  L.  J.  319,  0.  P. ;  10  L.  T.  N.  S.  717 ;  12 
W.  B.  309. 
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whereas  here  the  defendant  was  the  owner  of  the  dramatic       ^^i- 
company,  with  whom  the  son  perfonned  the  piece.     The  de-  Chaptbk  svi. 
fendant,  therefore,  I  think,  in  this  case,  caused  such  piece  to 
be  performed." 

What  is  a  representation  within  the  Acts  is  a  question  wtuj^i  a  wpre- 
for  the  jury.    Where  the  jury  found  that  the  singing  of  two  SSBtuS^for  the 
or  three  songs  of  the  plaintiffs  libretto  to  Weber*s  opera  of  ^"^• 
"  Oberon,"  was  a  representation  of  part  of  the  plaintiffs 
composition,  the  Court  of  Common  Pleas  refused  to  grant 
a  new  trial.(a)     "  It  is  difficult,"  said  Tindal,  C.J.,  "  to  say 
what  is  or  is  not  a  representation  of  part  of  a  dramatic 
production  :  the  subject  patUur  jnajvs  et  minus,  and  it  must 
be  left  to  a  jury  to  determine  the  fact."    Vaughan,  J.,  added, 
"We  should  be  interfering  with  the  province  of  the  jury, 
if  we  did  not  leave  it  to  them  to  say  whether  this  was  a 
representation  of  a  part  of  the  plaintiflfs  production.'* 


CHAPTER  XVII. 
REMEDIES    FOR    INFRINGEMENT    OF    COPYRIGHT. 

Unpublished  Works. 

We  have  already  seen(&)  that  the  author  of  every  unpublished  copTriAt  in 
work  of  an  innocent  nature  has  a  common  law  right  of  pro-  io?u! 
perty  in  it — ^a  right  to  give  or  withhold  publication.  Now,  if 
a  man  has  a  right,  he  must  have  a  means  to  vindicate  and 
maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise  and 
enjoyment  of  it :  for,  as  has  been  observed,  it  is  a  vain  thing 
to  imagine  a  right  without  a  remedy  ;  for  want  of  right  and 
want  of  remedy  are  reciprocal.(c) 

An  action  is  the  peculiar  mode  pointed  out  by  the  law  for 
enforcing  a  remedy,  or  for  prosecuting  a  claim  or  demand  in 
a  court  of  justice  ;(6^  and  so  an  action  wiU  Ue  to  recover 
damages  for  the  infringement  of  copyright  in  unpublished 

works. 

The  proprietor  of  unpublished  innocent  works  may  also 
restrain  the  authorised  publication  of  them.     In  the  leading 

(a)  Plcmche  v.  Braham  (4  Bine.  N.  C.  17).  See  the  observations, 
approving  and  explaining  this  decision,  of  Lords  Hatherley  and 
O'Hagan,  ChaUerton  v.  Oave  (L.  R.  3  App.  Cas.  473,  499)- 

(6)  Ante,  pp.  24  aeq,  ^  ^       ,      , 

(c)  Ashfyy  v.  WliUe  (2  Lord  Ray,  953);  Wmsmore  v.  Qreenbanh 
(Willee,  577).  (d)  Co.  Lit.  285,  a. 
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paict  I.  (jg^gg  q{  Prince  Albert  v.  Strange(a)  an  injunction  was  granted 
CHArTEB  XVII.  to  restrain  the  publication,  not  only  of  certain  unpublished 
etchings  belonging  to  the  plaintiff,  but  even  of  a  descriptive 
catalogue  of  them. 

The  unauthorised  publication  of  works  not  previously  pub- 
lished has  also  been  restrained,  in  the  case  of  a  conveyancer's 
clerk,  who  sought  to  publish  the  conveyancing  drafts  of  liis 
deceased  master,(6)  and  in  the  case  of  an  attempted  publica- 
tion of  notes  belonging  to  another  which  had  been  surrepti- 
tiously obtained.(c)  An  injunction  was  also  granted  to 
restrain  the  publication  of  a  certain  paper  of  trials  which  the 
plaintiff  had  bought  from  the  Lord  Mayor.((;^) 

In  the  case  of  the  DuJce  of  Queemberry  v.  Shebbeare(e) 
the  defendant  was  restrained  from  publishing  the  Earl  of 
Clarendon's  History  of  the  Reign  of  Charles  II.,  though  the 
Earl  of  Clarendon  had  in  his  lifetime  given  the  defendant 
permission  to  take  a  copy  of  the  original  manuscript. 

An  injunction  will  also  be  granted  to  restrain  the  publi- 
cation of  letters,  except  in  such  cases  as  are  mentioned  in 
chapter  iv.  of  this  work.(/)  The  nature  of  the  property 
which  the  writer  of  letters  has  in  them,  is  explained  in  that 
chapter. 

The  property  in  unpubUshed  engravings,  maps,  and  charts, 
would  of  course  be  protected  in  a  similar  manner. 

In  the  case  of  Abemethy  v.  Hvidivmonlg)  an  injunction 
was  granted  to  restrain  the  publication  of  oral  lectures 
delivered  to  medical  students  at  a  hospital,  on  the  ground  of 
an  implied  contract  between  the  lecturer  and  his  hearers  that 
the  latter  should  only  make  use  of  them  for  their  own  infor- 
mation. The  property  in  oral  lectures  is  now  regulated  by 
5  &  6  Will.  4,  c.  6s.(A) 

Published  Works. 

In  the  case  of  published  works  the  same  remedies  are 
open  to  the  proprietor  as  in  the  case  of  unpublished  works, 

(a)  2  De  G.  &  S.  652 ;  i  M.  N.  &  G.  25 ;  see  the  facts  of  this  case, 
awfe,  pp.  26-30. 

(6)  Webb  V.  Eo«e  (cited  4  Burr.  2330). 

(c)  Forrester  t.  WaUer  (ibid,)         (d)  Mcunley  v.  Owen  {Ibid,  2329). 

(e)  2  Eden.  329. 

(/)  Vide  ante,  pp.  34  seq. ;  Pope  v.  Cttrl  (2  Atk.  342) ;  Thompson  v. 
Stanhope  (Amb.  737);  Perdval  v.  Phi^s  {2  V.  &  B.  19);  Oee  v. 
Pritchard  (2  Swanst.  402) ;  per  Story,  J .,  in  Folsom  v.  Marsh  {2  St. 
Bep.  100,  III). 
•   {g)  I  H.  &  T.  39 ;  3  L.  J.  209,  Ch. ;  ante^  p.  39. 

(h)  Vide  ante,  pp.  39  seq. 
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and  in  addition,  special  penalties  for   infringement  are  by       Paw  i. 
statute  made  recoverable  from- the  offender.    The  enactments  Chap™xvii. 
relating  to  the  remedy  by  action  at  law  are  as  follow : 

BOOKS. 

5  &  6  Vict.  c.  45,  s.  15,  enacts  "that  if  any  person  shall  in  special  action 
any  partx)f  the  British  dominions,  after  the  passing  of  this  <»°**»««^- 
Act,  print  or  cause  to  be  printed,  either  for  sale  or  exporta- 
tion, any  book  in  which  there  shall  be  subsisting  copyright, 
without  the  consent  in  writing  of  the  proprietor  thereof,  or 
shall  import  for  sale  or  hire  any  such  book  so  having  been 
unlawfully  printed,  from  parts  beyond  the  sea,  or,  knowing 
such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be 
sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in 
his  possession  for  sale  or  hire,  any  such  book  so  unlawfully 
printed  or  imported,  withoilt  such  consent  as  aforesaid,  such 
offender  shall  be  liable  to  a  special  action  on  the  case  at  the 
suit  of  the  proprietor  of  such  copyright,  to  be  brought  in  any 
Court  of  Eecord  in  that  part  of  the  British  dominions  in  which 
the  offence  shall  be  committed." 

The  same  section  provides  that  "  in  Scotland  such  offender 
shall  be  liable  to  an  action  in  the  Court  of  Session  in  Scotland, 
which  shall  and  may  be  brought  and  prosecuted  in  the  same 
manner  in  which  any  other  action  of  damages  to  the  like 
amount  may  be  brought  and  prosecuted  there." 

An  interesting  point  on  the  construction  of  this  section 
came  before  the  Court  of  Common  Pleas  for  decision  in  the 
case  of  Novdlo  v.  Svdlow,{a)  in  which  the  defendant  had 
published,  unauthorised,  a  piece  of  music  of  the  plaintiff's 
by  gratuitously  distributing  lithographed  copies  of  it.  The 
words  of  the  interpretation  clause  of  5  &  6  Vict.  c.  45,  are 
wide  enough  to  embrace  such  a  case,  as  it  defines  copyright 
to  be  "  the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject"  to  wliich  the  word  is 
applied  in  the  Act ;  thus  protecting  literary  works  from 
unauthorised  multiplication  by  other  means  than  the  press. 
But  sect.  15  gives  the  remedy  by  special  action  on  the  case 
only  where  any  one  shall  "print  or  cause  to  be  printed"  any 
book  for  sale,  hire,  or  exportation.  Did  this  clause  operate 
to  take  away  the  common  law  remedy  by  action  in  all  other 
cases  than  those  which  it  enumerates  ?  If  so,  the  plaintiff 
in  that  action  could  not  recover ;  if  it  did  not,  then  the  ordi- 

(a)  13  0.  B.  177. 
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Separate  penal 
ties  for  each 
Bale. 


Pam^i.  nary  rule  by  which  the  common  law  gives  an  action  on  the 
CHAmtii  XVII.  case  for  the  violation  of  rights  conferred  by  statute,  would 
apply,  and  would  render  the  unauthorised  multiplication  of 
copies  by  lithography  the  proper  subject  of  an  action.  The 
Court  held  that  sect.  1 5  did  not  take  away  the  common  law 
remedy  by  action  where  copies  were  multiplied  by  modes  not 
enumerated  in  that  section,  and  that  if  otherwise  construed 
it  would  destroy  the  effect  of  the  words  "  otherwise  ipulti- 
plying"  in  the  interpretation  clause. 

Any  doubt  that  existed  on  the  subject  of  multiplication 
of  copies  by  lithography  is  now  put  an  end  to  by  sect.  14 
of  15  &  16  Vict.  c.  12,  which  declares  that  the  provisions 
of  the  Copyright  Acts  shall  apply  to  prints  taken  by  litho- 
graphy, or  any  other  inechanical  process  by  which  prints  or 
impressions  of  drawings  or  designs  are  capable  of  being 
multiplied  indefinitely.(a) 

In  a  case  decided  under  the  repealed  statute  9  Geo.  2, 
c.  36  [see  now  $  &  6  Vict.  c.  45,  sect.  17],  it  was  held  that 
two  penalties  might  be  recovered  from  the  defendant  for 
two  distinct  acts  of  selling,  on  the  same  day,  pirated  copies 
of  books  imported  into  this  country.  One  act  of  sale  was 
by  the  defendant  himself  in  the  morning,  the  other  by  his 
wife  in  the  afternoon  in  an  open  shop.(&) 

By  sect.  23  of  5  &  6  Vict.  c.  45,  "all  copies  of  any  book 
wherein  there  shall  be  copyright,  and  of  which  entry  shall 
have  been  made  in  the  said  registry  book,  and  which  shall 
have  been  unlawfully  printed  or  imported  without  the  consent 
of  the  registered  proprietor  of  such  copyright  in  writing 
under  his  hand  first  obtained,  shall  be  deemed  to  be  the 
property  of  the  proprietor  of  such  copyright,  and  who  shall 
be  registered  as  such,  and  such  registered  proprietor  .shall, 
after  demand  thereof  in  writing,  be  entitled  to  sue  for  and 
recover  the  same,  or  damages  for  the  detention  thereof,  in  an 
action  of  detinue,  from  any  party  who  shall  detain  the  same, 
or  to  sue  for  and  recover  damages  for  the  conversion  thereof 
in  an  action  of  trover."(c) 

The  proprietor  must,  according  to  Fry,  J.,(d)  have  been 
registered  as  such  at  the  time  the  piratical  copies  were  printed 
in  order  to  be  entitled  to  have  them  delivered  up  to  him 


SeooTeryof 

EIrated  oooiea 
7  action. 


(a)  See  also  Boosey  v.  Tolkien  (5  C.  B.  476). 

(h)  Brooke  v.  MilUken  (3  T.  B.  509).  See  Ea  parte  Becd  (9  B.  &  S. 
395  ;  ante,  p.  235). 

(c)  As  to  the  non-existence  at  common  law  of  any  such  right  to  the 
delivery  np  of  pirated  copies,  see  the  remarks  of  Wigram,  V.C.,  in 
CoUmm  v.  Simms  (2  Hare,  555,  12  L.  J.,  Ch.  388). 

(d)  Role  V.  Bradbury  (L.  R.  12  C.  D.  886). 
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under  this   section.     But  the  Court  has  power,  under  its       p^iw  i. 
general  jurisdiction,  to  order  delivery  up  for  destruction  of  all  Ohuteexvii. 
articles    created    in    violation   of    the   plaintiff's   rights.(a) 
According  to  the  same  learned  judge,  the  provisions  of  sect.  16 
as  to  notice  of  objections,  do  not  apply  to  actions  of  trover  or 
detinue  under  this  section.(6) 

The  defendant  in  an  action  of  piracy  must  give  notice  in  Defendant  to 
writing  of .  the  objections  to  the  plaintiff's  title  on  which  he  SrowSSms 
means  to  rely  on  the  trial.  mf^^lch 

Sect.  16  provides,  "that  after  the  passing  of  this  Act,  inhemeanato 
any  action  brought  within  the  British  dominions  against  any  ^^' 
person  for  printing  any  such  book  for  sale,  hire,  or  exporta- 
tion, or  for  importing,  selling,  publishing,  or  exposing  to 
sale  or  hire,  or  causing  to  be  imported,  sold,  published,  or 
exposed  to  sale  or  hire,  any  such  book,  the  defendant,  on 
pleading  thereto,  shall  give  to  the  plaintiff  a  notice  in  writing 
of  any  objections  on  which  he  means  to  rely  on  the  trial  of 
such  action ;  and  if  the  nature  of  his  defence  be  that  the 
plaintiff  in  such  action  was  not  the  author  or  iSrst  publisher 
of  the  book  in  which  he  shall  by  such  action  claim  copyright, 
or  is  not  the  proprietor  of  the  copyright  therein,  or  that  some 
other  person  than  the  plaintiff  was  the  author  or  first  pub- 
lisher of  sucli  book,  or  is  the  proprietor  of  the  copyright 
therein,  then  the  defendant  shall  specify  in  such  notice  the 
name  of  the  person  whom  he  alleges  to  have  been  the  author 
or  first  publisher  of  such  book,  or  the  proprietor  of  the 
copyright  therein,  together  with  the  title  of  such  book,  and 
the  time  when  and  the  place  where  such  book  was  first 
published,  otherwise  the  defendant  in  such  action  shall  not 
at  the  trial  or  hearing  of  such  action  be  allowed  to  give  any 
evidence  that  the  plaintiff*  in  such  action  was  not  the  author 
or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
right as  aforesaid,  or  that  he  was  not  the  proprietor  of  the 
copyright  therein;  and  at  such  trial  or  hearing  no  other 
objection  shall  be  allowed  to  be  made  on  behalf  of  such 
defendant  than  the  objections  stated  in  such  notice,  or  that 
any  other  person  was  the  author  or  first  publisher  of  such 
book,  or  the  proprietor  of  the  copyright  therein,  than  the 
person  specified  in  such  notice,  or  give  in  evidence  in  sup- 
port of  his  defence  any  other  book  than  one  substantially 
corresponding  in  title,  time,  and  place  of  publication  with 
the  title,  time,  and  place  specified  in  such  notice." 

This  section,  according  to  Fry,  J.,(c)  applies  only  to  actions 

(a)  Hole  V.  Bradbwry  (L.  B.  I2  C.  D.  886).    See  also  Kelly  v.  Eodge 
(Seton,  4  ed.  vol.  i.,  p.  244). 
(6)  Ibid.  (c)  Ibid, 
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paot  I.  fQp  infringement  of  copyright,  and  does  not  apply  to  actions 
chaptkk  xvil  for  detinue  or  trover,  asserting  the  right  to  copies  under 
sect.  23. 

Notwithstanding  the  words  of  the  Act  ("  the  defendant  on 
pleading  thereto,"  &c.)  Bacon,  V.C.,  in  a  case  where  the  notice 
of  objections  was  not  served  till  after  issue  was  joined  and 
notice  of  trial  given,  dismissed  the  action  for  a  defect  in  regis- 
tration which  appeared  from  the  plaintifTs  own  e\ddence  at 
the  trial.(«) 

Where  one  of  the  authors  of  a  book  and  the  daughter  of 
the  deceased  joint  author  sued,  an  objection  that  the  daughter 
did  not  represent  her  deceased  father's  estate  was  disallowed 
by  Fry,  J.,  no  notice  of  it  having  been  given  under  sect.  16, 
and  nothing  being  said  about  it  in  the  statement  of  def  ence.(&) 
Eequititesof  The  requisites  enumerated  in  sect.  16  as  to  the  notice  of 

bestrirtw^m  objections  must  be  strictly  complied  with.  Thus  a  general 
plied  with.  objection  to  the  plaintiffs  title  to  copyright  in  a  book  that 
some  person  whose  name  is  to  the  defendant  unknown,  and 
not  the  plaintiff,  was  the  proprietor  of  the  said  copyright, 
was  held  in  Boosey  v.  Davidson  (c)  not  sufficient  to  satisfy  the 
words  of  the  section,  which  require  the  defendant  in  such  a 
case  to  specify  in  his  notice  of  objections  "  the  name  of  the 
person  whom  he  alleges  to  have  been  the  author  or  first 
publisher  of  such  book,  or  the  proprietor  of  the  copyright 
therein." 

"  The  Copyright  Act,"  says  Wightman,  J.,  "  throws  on  a 
defendant,  if  he  seek  to  defend  the  infringement  on  the 
ground  that  the  plaintiff  is  not  the  proprietor,  the  onus  of 
showing  who  is,  in  order  that  the  plaintiff  may  not  be  taken 
by  surprise  at  the  trial."(c?) 

In  the  subsequent  case  of  Boosey  v.  Purday{e)  the  judges 
of  the  Court  of  Exchequer  took  a  less  strict  \dew  of  the 
requirements  of  the  section,  and  pointed  out  the  inconveni- 
ences which  would  follow  from  a  rigid  adherence  to  its 
words.  Alderson,  B.,  addressing  the  counsel,  who  moved 
for  a  rule  to  amend  the  notice  of  objections  given  in  that 
case,  said,  "  Suppose  a  man  were  to  enter  his  name  at  Sta- 
tioners' Hall  as  proprietor  of  the  'Eikwi;  ^aaiKiKri ;  accord- 
ing to  your  argument  he  would  acquire  the  property  in 
it,  for  it  would  puzzle  excessively  to  find  out  the  author  of 
tliat  book ;  or,  as  proprietor  of  the  works  of  Homer — that 

(a)  Goote  v.  Judd  (L.  E.  23  C.  D.  727). 
(6)  Hole  V.  Bradbury  (L.  B.  12  0.  D.  886). 

(c)  Boosey  v.  Davidson  (4  Dow.  &  L.  147).  See  also  Leader  v. 
Furday  (7  0.  B.  4). 

(d)  4  Dow.  &  L.  153.  (c)  10  Jur.  1038. 


KEMEDIES   FOR   INFRINGEMENT   OF   COPYRIGHT.         25  I 

would  raise  the  question,  was  there  such  a  man  ?"  Eolfe,  B.,  ^^i. 
observed :  "  The  Court  must  endeavour  to  get  at  some  construe-  Chaptkbxvii 
tion  of  the  statute  which  shall  not  force  a  man  to  say  who 
first  published  at  one  place  or  another.  It  may  have  been 
that  the  defendant  saw  the  work  at  both  places."  Alderson, 
B.,  added :  "  The  defendant  in  his  objections  ought  to  show  a 
definite  publication  by  somebody.  That  construction  will 
remove  all  the  absurdity  which  otherwise  would  follow  from 
a  literal  interpretation  of  the  statute." 

Where  the  defendant  intends  to  rely  on  the  objection  that 
the  plaintiflf  in  the  action  was  not  the  author  or  first  pub- 
lisher of  the  book,  or  the  proprietor  of  the  copyright,  sect.  16 
requires  that  he  should  specify,  in  addition  to  the  name  of 
the  proprietor  or  first  publisher,  the  title  of  the  work,  the 
tiTTie  when,  and  the  place  where,  the  first  publication  took  place. 

"The  time  when"  is  sufficiently  specified  by  naming  the" Time whai" 
year  of  the  first  publication ;  it  is  not  necessary  to  name  the  "  ^ 
day  or  month.(a) 

"  The  place  where"  a  book  was  first  published  is  not  sufl&-  «puu»  where" 
ciently  specified  by  a  statement  that  "the  work  was  not  first  ^"'p'***"'^*^' 
printed  or  published  in  the  British  doininions."(&) 

In  an  action  for  infringement  of  copyright  in  a  song,  the 
statement  of  defence  contained  the  following  passage  :  "  The 
defendant  denies  that  the  song  has  been  duly  registered. 
The  time  of  first  publication  thereof  is  not  truly  entered  on 
the  register."  It  was  held  that  this  only  entitled  the 
defendant  to  prove  that  the  time  of  first  publication  had  been 
untruly  entered,  and  that  he  was  not  at  liberty  to  prove  that 
the  name  of  the  publisher  had  been  untruly  stated.  It  was 
held  also  that  leave  to  amend,  so  as  to  raise  this  point,  ought 
not  to  be  given,  though  it  appeared  for  the  first  time  by  the 
plaintifiTs  own  evidence  at  the  trial  that  the  name  of  the 
publisher  had  been  untruly  entered  on  the  register.(c) 

The  following  objections  were  also  considered  too  vague,  oi^eotions  too 
and  were  struck  out :  "  That  the  plaintiff  never  acquired  '**^ 
any  title  by  assignment  or  otherwise"  to  the  copyright 
cMmed ;  "  that  there  was  no  valid  assignment  of  the  copy- 
right to  the  plaintiff,  or  to  any  one  under  whom  he  claims," 
the  word  valid  being  ordered  to  be  struck  out ;  "  that  there 
is  no  copyright  in  a  work  first  published  out  of  the  British 
dominions,  under  such  circumstances  as  the  hooks  in  question 
were  pvilished"  under.(d) 

(a)  Booeey  y.  Davvdaon  (4  Dow.  &  L.  155).  (h)  Ibid. 

(c)  CoUetU  v.  Ooode  (L.  B.  7  C.  D.  842 ;  47  L.  J.,  Ch.  370). 
(cO  4  DowL  &  L.  155.  The  notice  of  objections  as  amended  is  given  in 
a  note  to  this  case,  p.  155.     See  also  Boos&y  v.  Purday  (10  Jnr.  1038). 
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Declaration  in 
action. 


PABT^r.  Where,  in  an  action  for  piracy  at  the  suit  of  two  plaintiffs, 

Chaptbii  XVII.  it  appeared  that  the  defendant  had  published  the  work  in 
question  pursuant  to  the  conditions  of  a  cognovU,  given  by 
him  to  one  of  the  plaintiffs  and  one  P.  in  a  former  action  for 
not  performing  an  agreement  to  write  the  same  work,  this 
was  held  to  be  a  sufficient  defence  to  the  action  for  infringe- 
ment of  the  plaintiffs  copyright.(a) 

According  to  the  decision  of  the  Irish  Court  of  Queen's 
Bench  in  Mooney  v.  Kelly J(b)  it  is  not  necessary,  in  an  action 
for  the  infringement  of  copyright  in  a  book,  to  aver  that  the 
defendant  published  the  plaintiff's  hook ;  and  a  declaration 
charging  the  defendant  with  publishing  "  divers  parts  of  the 
book  of  the  plaintiff,"  states  a  good  primd  facie  cause  of 
action ;  though  it  is'  open  to  the  defendant  to  displace  such 
primd  facie  charge  by  showing  that  either  from  the  quantity 
and  quality  of  such  portions,  or  from  the  nature  and  cha- 
racter of  the  defendant's  book,  the  copying  and  printing,  &c., 
of  those  portions  were  justifiable,  and  should  not  properly 
be  considered  as  an  infringement  of  the  copyright.(c) 

It  was  further  held,  on  demurrer,  in  this  case,  that  the 
charge  of  defendant's  book  "containing,  printed  therein, 
various  parts"  of  plaintiff's  book,  was  not  answered  by  a 
plea,  in  confession  and  avoidance,  to  the  effect  that  the  books 
of  the  plaintiff,  and  defendant  were  composed  by  the  same 
author  from  common  sources  of  information,  and  that  no 
part  of  the  defendant's  book  was  copied  or  colourably  altered 
from  that  of  the  plaintiff. 

Where  an  action  is  brought  for  .infringement  of  copyright 
in  a  book,  the  Court  will  allow  interrogatories  as  to  the 
number  of  copies  sold  for  a  limited  period  before  and  after 
the  date  of  the  infringement,  to  be  administered  to  the 
plaintiff,  for  the  purpose  of  ascertaining  the  amount  of  damage 
sustained,  and  enabling  the  defendant  to  pay  into  Court  a  sum 
sufficient  to  meet  it.{d) 

All  actions,  suits,  bills,  indictments,  or  informations  for 
any  offence  that  Shall  be  committed  against  the  Act  5  &  6 
Vict.  c.  45,  must  be  brought,  sued,  and  commenced  within 
twelve  calendar  months  next  after  such  offence  committed ; 
otherwise  they  are  void,  and  of  none  effect.(e) 

But  this  limitation  of  time  is  not  to  extend  or  be  con- 
strued to  extend  to  any  actions,  suits,  or  other  proceedings 
which,  under  the  authority  of  the  Act,  shall  or  may  be 
brought,  sued,  or  commenced  for,  or  in  respect  of  any  copies  of 

» 

(a)  Sweet  v.  Archhold  (to  Bing.  133). 

(h)  14  Ir.  Com.  L.  Eep.  158.         (c)  Ihvd,,  p.  174. 

(<2)  Wright  v.  Qoodlahe  (13  L.  T.  N.  S.  120).  (e)  Sect  26. 
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books  to  be  delivered  for  the  use  of  the  British  Museum,  or  of       ^^^» 
any  one  of  the  four  libraries  mentioned  in  the  Act.(a).  •  chaftkr  xvii. 

It  was  held  by  the  Scotch  Court  of  Session,  in  Clarke  v. 
Bell,{h)  that  the  limitation  of  "  all  actions,  suits,  bills,  indict- 
ments, or  informations"  for  oflfences  committed  against  the 
Act  of  8  Anne,  c.  19,  applied  only  to  the  penalties  and  for- 
feitures inflicted  by  the  Act,  but  not  to  a  prohibition  to 
restrain  infringement  of  copyright. 

And  in  the  case  of  a  book  published  before  5  &  6  Vict. 
c.  45,  an  objection  that  the  action  to  recover  damages  for 
infrmgement  of  copyright  in  it  was  not 'brought  within 
twelve  months  after  the  offence  had  been  committed,  was 
overruled  by  the  same  Court  in  the  case  of  Stewart  v.  Black.{c) 
No  reason  is  given  for  the  decision. 

These  cases  were  followed  by  Hall,  V.C,  in  Hogg  y,  Scott, (d) 
where. the  defendant  had  (in  1868  and  1872)  published  two 
editions  of  a  work  which  wjls  a  piracy  of  one  in  which 
the  plaintiff  had  copyright.  The  V.C.  held  that  sect.  26  was 
not  a  bar  to  ah  action  for  an  injunction  to  restrain  the  further 
printing,  publishing,  selling,  or  otherwise  disposing  of  piratical 
copies.  He  said,  after  referring  to  sect.  15:"  The  plaintiff  is 
suing  in  respect  of  his  copyright,  that  is  his  property.  The 
26th  section  is  no  doubt  not  very  happily  framed ;  but  I  am 
of  opinion  that,  on  the  true  construction  of  that  and  the 
other  sections  of  the  statute,  the  '  offence*  contemplated  by  it 
must  be  the  doing,  in  contravention  of  its  provisions,  of 
something  expressly  prohibited  by  them The  non- 
suing  by  the  owner  of  the  copyright  in  respect  of  a  particular 
edition  or  part  of  an  edition  of  the  defendant's  work  is  one  thing; 
and  even  if  it  could  be  said  that  so  far  the  owner's  remedy 
was  barred  by  his  own  neglect,  still  I  find  nothing  in  the 
statute  which  states  that  the  person  who  has  already  published 
the  edition  or  part  of  the  edition  complained  of  may  go  on 
doing  so,  and  that  if  he  does,  the  owner  has  then  no  remedy 
for  such  further  offence ;"  and  he  considered  the  Scotch  cases 
referred  to  quite  consistent  with  good  sense  and  the  reason- 
able interpretation  of  the  statute. 

If  any  action  or  suit  is  commenced  or  brought  against  any  Pro«edin«  for 
person  or  persons  for  doing,  or  causing  to  be  done  anything  S iJ^SS^rof 
in  pursuance  of  the  Act  5  &  6  Vict.  c.  45,  the  defendant  or  ^^^^^ 
defendants  may  plead  the  general  issue  and  give  the  special 
matter  in  evidence ;  and  if  upon  such  action  a  verdict  is  given 
for  the  defendant,  or  the  plaintiff  is  nonsuited  or  discontinues 

(a)  Ihid.        (h)  13  Fac.  Dec.  335,  29tli  February,  1804, 
(c)  9  Scotch  Se8B.  Gas.  2  Ser.  1029.  (d)  L.  E.  18  Eq.  444. 
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Pait^i.       his  action,  the  defendant  is  to  recover  his  full  costs,  for  which 
ckaptxb  xvit.  he  is  to  have  the  same  remedy  as  a  defendant  in  any  case 
by  law  has.(a) 

This  enactment  embraces,  according  to  the  general  rule, 
not  only  those  who  in  doing  or  causing  to  be  done  anything 
"  in  pursuance  of  the  Act"  keep  strictly  within  the  line  of 
their  duty,  but  also  those  who,  through  mistake,  transgress 
that  limit,  in  exercising  the  power  which  they  honestly  believe 
the  Act  confers  upon  them.(6) 

ENGRAVINGS  AND  PRINTS. 

We  have  already  seen  that  the  assignee  of  an  engraver  of 
a  print  may  maintain  an  action  for  the  piracy  of  it,  though 
none  of  the  Acts  expressly  gives  him  such  a  right.(c)  The 
conditions  which  must  be  observed  in  order  to  ground  an 
action  for  the  piracy  of  engravings  have  been  stated,  antCy 
p.  III. 

The  first  Act  which  gave  a  copyright  in  engravings 
(8  Geo.  2,  c.  13),  in  its  first  section,  inflicts  on  any  printseller 
or  other  person  whatsoever,  who,  within  the  time  limited  by 
that  Act  [fourteen  years,  since  extended  to  twenty-eight], 
should  engrave,  etch,  or  work,  or  in  any  other  maimer  copy 
andjaeiJL  or  cause  to  be  engraved,  etched,  or  copied  and  jold^ 
in  the  whole  or  in  part,  by  varying,  adding  to  or  dimi&h^ 
ing  from  the  main  design,  or  should  print,  reprint,  ,or  import 
for  sale,  or  cause  to  be  printed,  reprinted,  or  imported  for 
'  sale,  any  such  print  or  prints,  or  any  parts  thereof,  without 
the  consent  of  .the  proprietor  or  proprietors  thereof  first 
had  and  obtained  in  writing,  signed  by  him  or  them  respec- 
tively in  the  presence  of  two  or  more  credible  witnesses, 
or,  knowing  the  same  to  so  be  printed  or  reprinted  without 
the  consent  of  the  proprietor  or  proprietors,  should  publish, 
seU,  or  expose  to  jale,  or  otherwise,  or  in  any  other  manner 
dispose  of  or  cause  to  be  published,  sold,  or  exposed  to  sale, 
or  otherwise,  or  in  any  other  manner  disposed  of,  any  print  or 
prints  in  wMch  copyright  is  given  by  the  Act,  without  such 
consent  first  had  and  obtained  as  aforesaid,  the  penalty  of 
forfeiting  th«  plate  or  plates  on  which  such  print  or  prints 
are  or  shall  be  copied,  and  all  and  every  sheet  or  sheets 
(being  part  of,  or  whereon  such  print  or  prints  are  or  shall 
be  so  copied  or  printed)  to  the  proprietor  or  proprietors  of 

(a)  Sect.  26. 

(6)  See  Smiih.  v.  Shaw  (10  B.  &  0.  277) ;  Qook  v.  Leonard  (6  B.  &  0. 
351);  Tksobcdd  V.  Crichmore  (i  B.  &  Aid.  227);  Gaby  y,  Ths  Wilts, 
^c,  Camdl  Company  (3  M.  &  Sel.  580). 

(c)  Thom/pson  v.  Symonds  (5  T.  K  41),  amte^  pp.  182,  183. 
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the  original  print  or  prints,  who  are  forthwith  to  destroy       ^tlL}' 

and  damask  the  same  ;  and  every  such  offender  or  offenders  chaitbkxvii. 

shall   also    forfeit    five    shillings  -for    every    print    which 

shall  be  found  in  his,  her,  or  their  custody,  either  printed 

or  published  and  exposed  to  sale,  or  otherwise  disposed   of 

contrary  to  the  true  intent  and  meaning  of  the  Act,  one 

moiety   thereof  to  go  to  the  Crown  and  the  other  to  any 

person  or  persons  that  shall  sue  for  the  same,  to  be  recovered 

in  any  of  the  Courts  of   Eecord  at  Westminster,  by  action 

of  debt,  bill,  plaint,  or  information,  &c. 

All  pecuniary  penalties  incurred,  and  all  unlawful  copies,  ^"JS^'^r 
imitations,  and  other  effects  and  things  forfeited  by  oflfenders  ^  "*' 
pursuant  to  this  Act,  may  now  be  recovered  either  by 
action-or  by  s;imj3aaTyproceeding  before  justices,  in  England 
or  Ireland,  and  in  Scotland  either  "By  action  before  the 
Court  of  Session  in  ordinary  form  or  by  summary  action 
before  the  sheriff  of  the  county  where  the  offence  is  com- 
mitted or  the  offender  resides.(a) 

A  further  remedy,  by  action  on  the  case-  for  damages  DMnagci. 
is  given  by  17  Geo.  3,  c.  57.  The  words  of  the  enact- 
ment are:  "From  and  after  the  24th  day  of  June,  1777, 
if  any  engraver,  etcher,  printseller,  or  other  person  shall, 
within  the  time  limited  by  the  aforesaid  Acts,(6)  or  either  of 
them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be 
engraved,  etched,  or  worked,  in  mezzotinto  or  chiaro 
oscuro,  or  otherwise,  or  in  any  other  manner  copy  in  the 
whole  or  in  part,  by  varying,  adding  to,  or  diminishing 
from  the  main  design,  or  shall  print,  reprint,  or  import  for 
sale,  or  cause  or  procure  to  be  printed,  reprinted,  or  imported 
for  sale,x)r  shall  publish,  sell,  or  otherwise  dispose  of,  or 
cause  or  procure  to  be  published,  sold,  or  otherwise  disposed 
of,  any  copy  or  copies  of  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or 
architecture,  map,  chart,  or  plan,  or  any  other  print  or  prints 
whatsoever  which  hath  or  have  been,  or  shall  be  engraved, 
etched,  drawn,  or  designed  in  any  part  of  Great  Britain 
without  the  express  consent  of  the  proprietor  or  proprietors 
thereof  first  had  and  obtained  in  writing,  signed  by  him, 
her,  or  them  respectively,  with  his,  her,  or  their  own  hand 
or  hands,  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses,  then  every  such  proprietor  or  proprietors 
shall  and  may,  by  and  in  a  special  action  upon  the  case,  to  be 
brought  against  the  person  or  persons  so  offending,  recover 

(a)  25  &  26  Yict.  c.  68,  s.  8. 
(5)  8  Gleo..2,  c.  13;  7  Gea.  3,  c.  58. 
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Paw  L  gm»]j  damages  as  a  jury,  on  the  trial  of  such  action,  or  on  the 
chaptkbXVU.  execution  of  a  writ  of  inquiry  thereon,  shall  give  or  assess, 
together  with  double  costs  of  suit."(^) 

In  an  action  in  Scotland  for  damages  for  infringement 
of  the  •  copyright  of  certain  engravings,  the  locus  of  the 
alleged  acts  of  infringement  was  not  specified.  The  Court 
of  Session  considered  this  a  grave  defect  in  the  aver- 
ments, but  allowed  an  amendment  on  payment  of  expenses 
since  the  closing  of  the  record.(&)  "  In  the  second  article, 
as  it  now  stands,"  said  the  Lord  President,  "there  is  no 
averment  as  to  where  the  offence  was  committed.  The 
defender  is  designed  in  the  summons  as  being  a  printseller 
at  27,  Sauchiehall  Street,  Glasgow;  but  we  do  not  know 
even  whether  that  is  his  shop  or  his  residence.  Be  it  the 
one  or  the  other,  however,  it  is  not  alleged  that  the  defender 
sold  a  copy  of  the  print  there,  nor  that  he  did  it  in  Glasgow, 
nor  even  that  he  did  it  within  the  United  Kingdom,  though 
that  is  necessary  to  bring  tlie  case  under  the  statutes. 
That  is  a  very  grave  imperfection  ;  but  I  think  it  is  just  one 
of  those  which  it  is  the  policy  of  the  recent  statute  to  allow 
to  be  amended  on  certain  conditions.  And  therefore  I  think 
that  we  should  allow  the  record  to  be  amended  in  tliis 
respect  on  payment  of  expenses  since  the  closing  of  the 
record." 

In  the  same  case  the  Lord  Ordinary  thought  it  too  vague 
and  uncertain  for  the  pursuer  to  rest  his  case  on  an  alleged 
violation  of  various  Copyright  Acts,  "or  one  or  other  of 
them;"  but  the  Inner  House  was  of  a  different  opinion. 
"These  statutes,"  said  the  Lord  President,  "are  all  to  be 
read  together,  I  apprehend,  in  considering  the  nature  and 
privileges  of  printers  and  publishers  of  engravings.  It  may 
very  well  be  that  in  this  case  the  provisions  of  one  of  the 
statutes  may  be  more  applicable  than  those  of  another ;  but 
it  is  not  necessary  for  the  pursuer  to  tie  himself  down  to  one 
particular  statute  or  clause  of  a  statute." 

According  to  a  decision  of  Bacon,  V.C.,(c)  it  is  not 
necessary  to  register  under  5  &  6  Vict.  c.  45,  before  suing 
for  a  piracy  of  engravings  or  lithographs,  that  Act  not 
mentioning  or  interfering  in  any  way  with  the  Acts  of 
Geo.  2  and  Geo.  3,  which  confer  a  copyright  in  w6rks  of  this 
description. 

(a)  Double  costs  are  taken  away  in  all  cases  by  5  &  6  Yict.  c.  97. 

(6)  Graves  v.  Logan  (7  Scotch  Sess.  Cas.  3  Ser.  204), 

(c)  Stannard  v.  Lee  (23  L.  T.  N.  S.  306), 
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Fast  I. 
DRAMATIC  AND   MUSICAL  COMPOSITIONS.  CEAjiiTxviL 

Dramatic  and  musical  compositions  are  "books"  within Beg«rd©d as 
the  meaning  of  the  Copyright  Act,  5  &  6  Vict.  c.  45  ;  the  "*^^ 
word  "  book  "  being  construed  to  mean  and  include  "  every 
volume,  part  or  division  of  a  volume,  pamphlet,  sheet  of 
letterpress,  sheet  of  music,  map,  chart,  or  plan  separately 
published."  The  remedies,  therefore,  for  infringement  of 
copyright  in  dramatic  and  musical  compositions  are  the 
same  as  in  cases  of  infringement  of  copyright  in  books. 

For  infringement  of  the  right  of  representing  and  perforwr-  Right  of  rmre- 
ing  such  compositions  remedies  are  given  by  3  &  4  WilL  4,  JStotiSuS. 
c  15,  p.nd  5  &'6  WilL  4,  c.  45. 

If,  during  the  continuance  of  the  sole  liberty  of  represent- 
ing or  causing  to  be  represented  at  any  place  of  dramatic 
entertainment  in  any  part  of  the  United  Kingdom,  the  Isles 
of  Man,  Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
dominions,  which  the  first  section  of  the  former  Act  confers 
on  the  author  of  any  dramatic  piece,  any  person  shall,  con- 
trary to  the  intent  of  the  Act  or  right  of  the  author,  or  his 
assignee,  represent,  or  cause  to  be  represented,  without  the 
consent  in  writing  of  the  author  or  other  proprietor  first  had 
and  obtained,  at  any  place  of  dramatic  entertainment  (a) 
within  the  limits  aforesaid,  any  such  production  as  afore- 
said, every  such  offender  shall  be  liable  for  each  and  every 
such  representation  to  the  payment  of  an  amount  not  less 
than  forty  shillings,  or  to  the  full  aqiount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  whichever  shall  be 
the  greater  damages,  to  the  author  or  other  proprietor  of  such 
production  so  represented  contrary  to  the  true  intent  and 
meaning  of  the  Act,  to  be  recovered,  together  with  double 
costs  of  suit,  by  such  authors  or  other  proprietor  in  any  Court 
having  jurisdiction  in  such  cases  in  that  part  of  the  United 
Kingdom  or  of  the  British  dominions  in  which  the  offence 
shall  be  coinmitted.(&) 

It  is  also  provided  that  in  every  such  proceeding,  where 
the  sole  liberty  of  such  author  or  his  assignee  as  aforesaid 
shall  be  subject  to  such  right  or  authority  as  aforesaid, 
it  shall  be  sufficient  for  the  plaintiff  to  state  that  he  has  such 
sole  liberty  without  stating  the  same  to  be  subject  to  such 
right  or  authority  or  otherwise  mentioning  the  same.(c) 

(a)  See  as  to  the  effect  of  the  words  ''  place  of  dramatic  entertain- 
ment" the  cases  of  Bussell  v.  SnvUk  and  Duck  v.  Bates  referred  to, 
cmie,  pp.  238,  239. 

(h)  3  &  4  Will.  4,  c.  15,  B.  2.  (c)  Ibid. 
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pahti.  These  provisions  are  extended  to  musical* compositions  hj 

chapmbxvii.  5  &  6  Vict.  c.  45,  ss.  20,  21 ;  but  in  the  case  of  musical 

compositions,  it  is  not  necessary,  in  order  to  a  recovery  of  the 

statutory  penalty,  that  the  unauthorised  performance  should 

be  at  a  place  of  dramatic  entertainment(a) 

All  actions  or  proceedings  for  infringements  of  the  right 
are  to  be  brought,  sued,  and  commenced  within  twelve 
calendar  months  next  after  the  offence  committed,  or  else  to 
be  void  and  of  no  effect :  (sect.  3  of  3  &  4  Will.  4,  c.  15.) 

The  onus  of  proving  the  consent  of  the  author  or  proprietor 
in  an  action  for  penalties  lies  on  the  defendant(6) 

Besides  the  remedy  at  law,  there  is  a  further  remedy  in 
equity  by  injunction  to  restrain  the  represjantation  or  per- 
formance.(c) 

PAINTINGS,  DRAWINGS,  AND  PHOTOGRAPHS. 

In  the  case  of  paintings,  drawings,  and  photographs,  •  as 
well  as  engravings,  in  addition  to  the  action  on  the  case, 
the  author  has  now  a  further  remedy  by  summary  proceed- 
ing before  two  justices  in  England  or  Ireland  or  the  sheriff 
in  Scotland. 

Sect.  8  of  25  &  26  Vict.  c.  68,  enacts  that  "  all  pecuniary 
penalties(rf)  which  shall  be  incurred,  and  all  such  unlawfid. 
copies,  imitations,  and  all  other  effects  and  things  as  shall 
have  been  forfeited  by  offenders  pursuant  to  this  Act,  and 
pursuant  to  any  Act  for  the  protection  of  copyright  engrav- 
ings, may  be  recovered  by  the  person  hereinbefore,  and  in 
any  such  Act  as  aforesaid,  empowered  to  recover  the  same 
respectively,  and  hereinafter  called  the  complainant  or  com- 
plainer,  as  follows  : — 

"  In  England  and  Ireland,  either  by  action  against  the 
party  offending,  or  by  summary  proceeding  before  any 
two  justices(e)  having  jurisdiction  where  the  party 
offending  resides : 
"In  Scotland  by  action  before  the  Court  of  Session  in 
ordinary  form,  or  by  summary  action  before  the  sheriff 
of  the  county  where  the  offence  may  be  committed  or 
the  offender  resides,  who,  upon  proof  of  the  offence  or 
offences,  either  by  confession  of  the  party  offending, 

(a)  Wall  V.  Taylor  (L.  R.  11,  Q.  B.  D.  102),  ante,  p.  240. 
(6)  Morton  v.  Uopeland  (16  C.  B.  517 ;  24  L.  J.  169,  0.  P.). 

(c)  RtieeeUy.  Smith  (15  Sim.  181). 

(d)  For  these  penalties,  vide  ante,  pp.  232-234. 

(e)  A  metropoutan  police  magistrate,  or  stipendiary  magistrate,  or 
the  Lord  Mayor  or  an^  Alderman  of  London  may  nov  act  alone  in 
Huch  a  case:  (11  &  12  Yict.  c.  43,  ss.  33,  34.) 
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or  by  the  oath  or  afl&rmation  of  one  or  more  credible      p^i. 
witnesses,  shall    convict    the  offender,  and    find    him  ckaptbbXyil 
liable  to  the  penalty  or  penalties  aforesaid,  as  also  in 
expenses,  and  it  shall  be  lawful  for  the  sheriff,  in  pro- 
nouncing such  judgment  for  the  penalty   or  penalties 
and  costs,  to  insert  in  such  judgment  a  warrant,  in  the 
event  of  such  penalty  or  penalties  and  costs  not  being 
paid,  to  levy  and  recover  the  amount  of  the  same  by 
poinding:  provided  always,  that  it  shall  be  lawful  to 
the  sheriff,  in  the  event  of  his  dismissing  the  action  and 
assoilzieing  the  defender,  to  find  the  complainer  liable 
in  expenses,  and  any  judgment  so  to-  be  pronounced  by 
the  sheriff  in  such  summary  application  shall  be  final 
and  conclusive,  and  not  subject  to  review  by  advocation, 
suspension,  reduction,  or  otherwise." 
•  Whether  a  penalty  inflicted  under  this  Act  would  be  Bankruptcy  ©r 
provable  under  the  bankruptcy  of  the  person  on  whom  it        *'' 
is  inflicted,  appears  to  be  doubtful.     But  it  would  seem  that 
the  prosecutor  could  not  prove  for  it  if  he  allowed  imprison- 
ment to  be  suffered  for  non-payment  of  it.(a) 

It  is  now  settled  by  the  case  of  Ex  parte  Graves,(b) 
notwithstanding  a  decision  of  the  Court  of  Bankruptcy  (Mr. 
Commissioner  Winslow)  to  the  contrary ,(c)  that  if  a  person 
is  imprisoned  in  default  of  payment  of  a  penalty  inflicted 
under  this  section,  the  execution  of  a  deed  of  composition 
<X)ntaining  a  release  of  his  debts  wUl  not  entitle  him  to  his 
discharge. 

In  this  case  nineteen  summonses  were  taken  out  by 
Mr.  Graves  against  a  printseller  to  recover  penalties  for 
violating  his  copyright  in  certain  engra\'ings  by  selling 
photographs  of  them,  and  a  penalty  of  £5  was  inflicted  for 
each  offence,  with  fourteen  days'  imprisonment  in  each 
case  in  default  of  payment.  Before  the  summonses  were 
heard  the  offender  prepared  a  deed  of  composition  with  his 
creditors,  containing  a  release  from  all  debts,  and  whilst 
the  magistrate  was  giving  judgment,  and  in  fact  after 
sentence  for  two  of  the  offences  had  been  pronounced,  the 
deed  was  duly  executed  and  was  subsequently  registered. 
On  application  being  made  to  the  Court  of  Bankruptcy  to 
discharge  the  offender  from  custody  under  the  1 12th  section 
of  the  Bankruptcy  Act,  1849,  on  the  ground  that  he  was 
not  in  custody  for  any  criminal  offence,  the  registrar  ordered 

(a)  Seeper  Wood,  L.J.,  Ex  parte  Graves  (L.  Rep.  3  Ch.  App.  645). 

(b)  L.  Kop.  3  Ch.  App.  642 ;  19  L.  T.  N.  S.  241 ;  16  W.  R.  993. 
Cf.  Ba/ncroft  v.  MitcheU  (L.  Rep.  2  Q.  B.  549 ;  16  L.  T.  N.  S.  558). 

(c)  Ex  parte  Johnson  (15  L.  T.  N.  S.  163 ;  15  W.  R.  160). 

S  2 
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^^^'  his  discharge ;  but  the  Lords  Justices  on  appeal  reversed  this 
Chapcte  XVII.  decision,  holding  that  the  process  under  which  the  debtor 
was  arrested  was  of  a  criminal  nature  and  not  for  a  debt. 
Wood,  L.J.,  considered  that  the  argument  that  the  debtor 
escapes  by  paying  money,  and  therefore  that  imprisonment 
is  only  a  process  to  enforce  payment  of  money,  was  answered 
by  the  judgment  of  Blackburn,  J.,  in  Bancroft  v.  Mitchell.(ay 
"Another  answer  to  the  same  argument,"  said  the  Lord 
Justice,  "  is  that  there  is  the  other  process  against  him  for 
damages.  The  imprisonment  is  the  'real  punishment  for 
the  offence,  but  he  can  get  off  by  paying  the  penalty.'^ 
Selwyn,  L.J.,  added,  "Whether  we  take  the  letter  or  the 
spirit  of  the  Act,  the  result  is  the  same.  If  we  look  at  the 
letter,  the  words  used  are  'penalty'  and  'conviction,'  all 
pointing  to  a  criminal  offence.  If  we  look  to  the  spirit  of 
the  Act,  we  find  certain  acts  prohibited  and  treated  as. 
offences,  and  certain  penalties  imposed ;  and  in  addition 
to  the  penalty,  the  prosecutor  may  recover  damages  by 
action.  The  application  for  discharge  must  be  dismissed 
with  costs." 
^j»j^  The  proprietor  may  also  obtain  an  injunction  from  any  of 

Moonnt.  '^  the  Superior  Courts  of  Eecord  at  Westminster  or  Dublin, 
Section  9  of  25  &  26  Vict.  c.  6S,  provides  that  "in  any  action 
in  any  of  Her  Majesty's  Superior  Courts  of  Eecord  at 
Westminster  and  in  Dublin,  for  the  infringement  of  any 
such  copyright  as  aforesaid,  it  shall  be  lawful  for  the  Court 
in  which  such  action  is  pending,  if  the  Court  be  then  sittings 
or  if  the  Court  be  not  sitting  then  for  a  judge  of  such  Courts 
on  the  application  of  the  plaintiff  or  defendant  respectively^ 
to  make  such  order  for  an  injunction,  inspection,  or  account, 
and  to  give  such  direction  respecting  such  action,  injunc- 
tion, inspection,  and  account,  and  the  proceedings  therein 
respectively,  as  to  such  Court  or  judge  may  seem  fit." 

Before  the  passing  of  this  Act,  in  the  case  of  Mayall  v. 
Highcyjljb)  where  photographs  were  lent  by  the  owner  to 
another  person  who  became  insolvent,  and,  the  photographs 
being  sold,  the  purchaser,  by  photographically  printing  from 

(a)  L.  Bep.  2  Q.  B.  555  ;  16  L.  T.  N.  S.  558.  This  was  a  case  of 
commitmont  for  non-payment  of  a  snm  directed  by  justioes'  order  to 
be  paid  for  the  support  of  the  prisoner's  mother.  "  It  seems  to  me," 
said  Blackburn,  J .,  "  that  the  commitment  is  not  in  the  nature  of 
civil  but  of  criminal  process,  to  punish  the  plaintiff  for  not  performing 
the  duty  imposed  on  him  by  statute.  It  is  quite  true  that  on  payment 
of  the  money  he  would  get  off  the  imprisonment,  but  still  it  is  in  the 
nature  of  criminal  process,  and  consequently  the  plaintiff  was  not 
entitled  to  his  discharge." 

(6)  I  H.  &  0.  148 ;  6  L.  T.  N.  S.  362 ;  10  W.  B.  631. 
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negatives,  obtained  reduced  copies,  which  he  published  and       p^»t  i. 
sold,  it  was  held  that  the  owner  of  the  originals,  irrespec-  chafwr  xvii. 
tively  of  copyright,  was  entitled  to  a  writ  of  injunction  to 
restrain  the  further  taking    or   selling  of   copies,  and  also 
to  recover  them  or  their  value  under  a  count  in  detinue. 

The  importation  of  pirated  works  is  absolutely  prohibited,  importation  of 
and  the  copies  may  be  detained   by  the  officers  of   Her^"* 
Majesty's  Customs. 

Sect.  10  enacts  that  "all  repetitions,  copies,  or  imitations 
of  paintings,  drawings,  or  photographs,  wherein  or  in  the 
design  whereof  there  shall  be  subsisting  copyright  under  this 
Act,  and  all  repetitions,  copies,  and  imitations  of  the  design 
of  any  such  painting  or  drawing,  or  of  the  negative  of  any 
such  photograph,  which,  contrary  to  the  provisions  of  this 
Act,  shall  have  been  made  in  any  foreign  State,  or  in  any  part 
of  the  British  dominions,  are  hereby  absolutely  prohibited  to 
be  imported  into  any  part  of  the  .United  Kingdom,  except  by 
or  with  the  consent  of  the  proprietor  of  the  copyright  thereof, 
or  his  agent  authorised  in  writing ;  and  if  the  proprietor  of 
any  such  copyright,  or  his  agent,  shall  declare  that  any  goods 
imported  are  repetitions,  copies,  or  imitations  of  any  such 
painting,  drawing,  or  photograph,  or  of  the  negative  of  any 
such  photograph,  and  so  prohibited  as  aforesaid,  then  such 
goods  may  be  detained  by  the  officers  of  her  Majesty's 
Customs." 

SCULPTURE,  MODELS,   AND   BUSTS. 

In  cases  of  infringement  of  the  copyright  in  sculpture, 
models,  and  busts,(a)  sect.  3  of  54  Geo.  3,  c.  56,  gives  to 
the  proprietor  or  proprietors,  or  their  assignee  or  assignees, 
a  special  action  on  the  case  against  the  person  or  persons 
oflFending,  to  recover  such  damages  as  a  jury  on  the  trial  of 
such  an  action  shall  give  or  assess,  together  with  double  costs 
of  8uit.(6) 

If  the  sculpture,  model,  copy  or  cast  has  been  registered 
under  the  Designs  Act,  1850  (13  &  14  Vict.  c.  104,  s.  6), 
then  in  any  case  of  piracy  which  would  render  the  party 
offending  liable  to  the  special  action  last  mentioned,  he 
was  also  liable  to  forfeit  for  every  offence  a  sum  not 
less  than  £5  and  not  exceeding  £30  to  the  proprietor  of 
the  sculpture,  model,  copy  or  cast  of  which  the  copyright 
had  been  infringed ;  and  this  penalty  might  be  recovered  in 

(a)  FuZe  an-fe,  pp.  132-135. 

(h)  Doable  costs  are  taken  away  in  all  cases  by  5  &  6  Yict.  c.  97, 
8.  I,  and  only  the  nsnal  costs  between  party  and  party  may  be  re- 
covered. 
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pait  I.  England(a)  by  an  action  of  debt  or  on  the  case  against  the 
Chap™  XVII.  party  ofifendin^,  or  by  summary  proceeding  before  two 
justices  having  jurisdiction  where  the  party  oflTending 
resides ;  in  Scotland  by  action  before  the  Court  of  Session 
in  ordinary  form,  or  by  summary  action  before  the  sheriff 
of  the  county  where  the  ofifence  is  committed,  or  the  offender 
resides ;  in  Ireland  either  by  action  in  a  Superior  Court  of 
law  at  Dublin,  or  by  civil  Bill  in  the  Civil  Bill  Court  of  the 
county  or  place  where  the  offence  was  committed.(6)  This 
enactment  is,  however,  no  longer  in  force ;  for  little  use 
having  for  many  years  been  made  of  the  permission  to  register 
under  this  Act,  the  permission  has,  as  already  stated  (arite,  p. 
134),  been  abolished  by  the  Patent  Designs  and  Trade  Marks 
Act,  1883, 46  &  47  Vict.  c.  57,  s.  113,  schedule  3. 

EEMEDY  BY  INJUNCTION. 

ii^unotioQ.  The  great  remedial  process,  which  was  for  a  long  time 

peculiar  to  equity,  is  the  writ  of  injunction.  This  may  be 
described  to  be  a  judicial  process,  whereby  a  party  is 
required  to  do  a  particular  thing  or  to  refrain  from  doing  a 
particular  thing,  according  to  the  exigency  of  the  writ. 
Its  object  is  generally  preventive  and  protective  rather  than 
restorative ;  it  seeks  to  prevent  a  meditated  wrong  more  often 
than  to  redress  an  injury  already  done.(c)  It  is  a  remedy 
of  a  very  flexible  nature  ;  and  it  may  be  total  or  partial,  quali- 
fied or  unconditional,  as  well  as  temporary  or  perpetual.(d) 

There  are  two  sorts  of  injunctions — (i)  provisional,  ix., 
such  as  are  to  continue  only  until  a  certain  specified  period, 
such  as  the  coming  in  of  the  defendant's  answer,  or  the 
hearing  of  the  cause ;  and  (2)  perpetual,  i.e.,  such  as  form 
part  of  the  decree  made  at  the  hearing  upon  the  merits, 
whereby  the  defendant  is  perpetually  enjoined  from  the 
assertion  of  a  right,  or  perpetually  restrained  from  the  com- 
mission of  an  act  which  would  be  contrary  to  equity  and 
good  conscience.(6) 
Gronnd  of  inter.  Lord  Eldou  (/)  thus  statcs  the  grounds  on  which  equity 
iS^cttoo.  interferes  by  injunction  in  the  case  of  infringements  of 
copyright:  "The  jurisdiction  upon  subjects  of  this  nature 
is  assumed  merely  for  the  purpose  of  making  effectual  the 
legal  right,  which  cannot  be  made  effectual  by  any  action 
for  damages ;  as,  if  the  work  is  pirated,  it  is  impossible  to 

(a)  13  &  14  Vict.  c.  104,  8.  7. 

(h)  13  &  14  Yict.  c.  104,  8.  7,  and  5  &  6  Yict.  c.  100,  s.  8. 

(c)  2  St.  Eq.  Jur.  ss.  861,  862.  (d)  2  St.  Eq.  Jnr.  s.  886. 


(e)  2  Darnell's  Chanc.  Pr.  1462. 
(/)  WiUcms  v.  Aikin  (17  Yes.  424). 
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lay  before  a  jury  the  whole  evidence  as  to  aU  the  publica-  ^^"'- 
tions  which  go  out  in  the  world  to  the  plaintiffs  preju-  chaftbb  xvir. 
dice.  A  Court  of  equity,  therefore,  acts  with  a  view  to 
make  the  legal  right  effectual  by  preventing  the  publica- 
tion altogether.  Elsewhere  the  same  learned  judge  says: 
"  The  principle  of  granting  the  injunction  in  those  cases  is, 
that  damages  do  not  give  adequate  relief ;  and  that  the  sale 
of  Copies  by  the  defendant  is  in  each  instance  not  only 
taking  away  the  profit  upon  the  individual  book  which  the 
plaintifif  probably  would  have  sold,  but  may  injure  him  to  an 
incalculable  extent,  which  no  inquiry  for  the  purpose  of 
damages  can  ascertain.(a) 

An  injunction  will  not  be  granted  where  the  title  is  in  where 
doubt.  Thus,  where  the  plaintiff  claimed  an  injunction  as  SdouwaSiI^"® 
the  purchaser,  from  the  composer,  of  the  copyright  of  certain 
songs,  and  the  defendant  produced  affidavits  from  the  com- 
poser and  one  EUiston,  from  which  it  appeared  that  Elliston 
had  a  copyright,  but  whether  qualified  or  absolute  was  doubt- 
ful. Sir  John  Leach  refused  to  grant  an  injunction.(6) 

In  a  case  decided  imder  the  Copyright  Act  of  Anne,  an 
injunction  obtained  by  the  plaintiff  to  restrain  the  un- 
authorized publication  of  a  book  in  wliich  he  claimed 
copyright,  was  dissolved  by  Lord  Chancellor  King,  on  the 
ground  that  the  plaintiff  had  not  set  out  a  good  title  in  his 
bill  or  affidavit,  as  it  was  there  stated  only  that  he  had 
purchased  or  legally  acquired  the  copy,  which  was  not 
sufficient  without  saying  that  he  purchased  or  acquired  it  "  of 
the  author."(c) 

Courts  of  equity  used  formerly  to  direct  an  issue  to  be 
tried  by  a  jury  in  a  court  of  common  law  in  order  to  deter- 
mine the  plamtiff's  title  to  copyright.  Sect,  i  of  25  &  26 
Vict.  c.  42,  directed  that  every  question  of  law  or  fact, 
cognizable  in  a  court  of  common  law,  on  the  determination 
of  which  the  title  to  the  relief  or  remedy  sought  in  a  court 
of  equity  depends,  should  be  determined  by  or  before  that 
court,  uiJess  (sect.  2)  where  questions  of  fact  might  be  more 
conveniently  determined  at  the  assizes  or  in  a  court  of 
common  law  in  Westminster  or  Middlesex,  in  which  cases 
issues  of  fact  might  be  directed  to  be  tried  as  before.(e^) 

Since  the  Judicature  Act,  as  already  pointed  out,  all 
branches  of  the  High  Court  have  equal  powers. 


(a)  Hogg  v.  Kirhy  (8  Vea.  225). 

Lowndes  v.  Ihmcombe  (2  Cowp.  216).    See  alao  Byron  v.  Dugdale 
J.  Ch.  239). 

(c)  QiUiver  v.  Snagge  (2  Eq.  Gas.  Ab.  522 ;  4  Viner's  Abridg.  279). 

(d)  See  Be  Hooper  (11  W.  K.  130). 


(6) 
(iL. 
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^^"''  A  previous  Act  had    empowered    courts    of    equity   to 

chawbb  XVII.  award   damages  to  the  party  injured,  either    in   addition 
Damagw.  to  Or  in  Substitution  for  an  injunction.(a)      The    measure 

of  damages  in  a  case  of  piracy  was  thus  stated  by 
James,  V.C.,  in  a  recent  case :  "  That  the  defendant  is  to 
account  for  every  copy  of  his  book  sold  as  if  it  had  been 
a  copy  of  the  plaintiff's,  and  to  pay  the  plaintiff  the  profit 
which  he  would  have  received  from  so  many  additional 
copies."(&) 
Where  iirioiuv  A  provisional  injunction,  if  granted,  would  sometimes  be 
ndMhteroni*^  productive  of  morc  mischief  than  that  which  it  was  intended 
to  remedy,  e.^.,  if  the  book  whose  publication  was  sought 
to  be  restrained  were  of  such  a  nature  that  its  chief  value 
depended  upon  its  appearing  immediately.  "There  is  a 
great  difference,"  said  Lord  Eldon,(c)  "between  works  of  a 
permanent  and  of  a  transitory  nature.  The  case  upon  the 
former  may  be  brought  to  a  hearing.  But  the  effect  is  very 
different  upon  a  work  of  this  kind  [an  East  Indian  Calendar], 
perishalile,  particularly  in  this  instance,  consisting  of  the 
names  of  persons  continually  fluctuating ;  a  work  that  would 
be  good  for  nothing  in  another  year." 

The  difl&culty  in  such  cases  is  forcibly  stated,  and  the  mode 
of  avoiding  it  suggested,  by  Lord  Cottenham,  C,  in  dealing 
with  the  question  of  an  Almanac,  alleged  to  be  pirated  from 
another.(rf)  "  The  greatest  of  all  objections,"  said  the  Lord 
Chancellor,  "  is,  that  the  Court  runs  the  risk  of  doing  the 
greatest  injustice  in  case  its  opinion  upon  the  legal  right 
should  turn  out  to  be  erroneous.  Here  is  a  publication 
which,  if  not  issued  this  month  [December],  wiU  lose  a 
great  part  of  its  -sale  for  the  ensuing  year.  If  you  restrain 
the  party  from  selling  immediately,  you  probably  make  it 
impossible  for  liim  to  sell  at  all.  You  take  property  out  of 
his  pocket  and  give  it  to  nobody.  In  such  a  case,  if  the 
plaintiff  is  right,  the  Court  has  some  means  at  least  of 
indemnifying  him^  by  making  the  defendant  keep  an 
accoimt;  whereas,  if  the  defendant  is  right  and  he  be 
restrained,  it  is  utterly  impossible  to  give  him  compensation 
for  the  loss  he  will  have  sustained.  And  the  effect  of  the 
order  in  that  event  wUl  be  to  commit  a  great  and  irremedi- 
able injury.  Unless,  therefore,  the  Court  is  quite  clear  as  to 
what  are  the  legal  rights  of  the  parties,  it  is  much  the  safest 

(a)  21  &  22  Vict.  c.  37,  B.  2;  see  per  Wood,  V.C.,  Tinsley  v.  Lacy 
(II  W.  R.  877). 

(6)  Pike  v.  Nichola8  (20  L.  T.  N.  S.  909 ;  38  L.  J.  529,  Oh.). 

(c)  Mathewson  v.  Stockdale  (12  Ves.  275). 

(d)  Spottiswoode  v.  Clarke  (2  PhU.  156). 
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course  to  abstain  from  exercising  its  jurisdiction  till  the       paml 
legal  right  has  been  determinecL"(^)  Ckaptbbxvii. 

Where  the  work  is  of  such  a  nature  as  those  just  referred 
to,  the  Court  will  order  the  defendant  to  keep  an  account  of 
all  copies  sold,  until  the  title  of  the  plaintiff  is  ascertained ; 
when  the  proceeds  must  be  handed  over  to  him. 

Although  an  equitable  title  to  the  work  pirated  is  suflBi-  f ^3|*3^*«h  aid 
cient  to  entitle  to  the  assistance  of  the  court,(&)  the  person  im  made  aVw^. 
who  has  the  legal  title  should  also  be  made  a  party  to  the 
suit.(c) 

The  author  or  the  proprietor  of  the  copyright  in  a  work  Joint  ownen 
may  associate  with  himself  any  person  or  persons  he  pleases  °*^  ^^' 
in  the  book  of  registry  at  Stationers'  Hall,  and  such '  persons 
will  have  a  right  to  sue  jointly  with  him  for  an  infringement 
of  the  copyright.(rf) 

On  the  other  hand,  where  there  are  distinct  infringements  Joinder  of 
of  copyright  by  several  persons  they  cannot  be  joined  as  ^^^^^' 
defendants  in  the  same  suit.      Thus,  where  different  book- 
sellers take  copies  of  a  spurious  edition  of  a  work  for  sale 
there  is  no  privity  between  them,  and  they  must  be  pro- 
ceeded against  by  separate  actions.(e) 

Where  a  Bill  for  an  iniunction  prayed  that  the  defendant  Fom  of 
might  be  restrained  from  publishing,  selling,  or  otherwise  ^ 
disposing  of  a  number  of  a  periodical  containing  a  piratical 
abridgment  of  a  work   of   fiction,   and    from    copying    or 
imitating  in  whole  or  in  part  that  work,  Knight  Bruce,  V.O.,  "imitating.- 
granted  the  injunction  as  prayed,  except  as  to  the  words 

or  imitating,"  for  which  he  could  find  no  precedent. 
I  am  not  satisfied,"  said  His  Honour,  "that  the  words 
would  go  too  far.  Certainly,  I  am  not  satisfied  that  any 
legal  or  proper  act  would  be  restrained  by  them ;  but  I  am 
struck  with  the  absence  of  any  precedent  for  the  use  of 
those  words  in  any  injunction  upon  a  case  merely  literary ; 
and  as  I  am  of  opinion,  if  I  rightly  understand  it,  that  what 
is  apprehended  by  the  counsel  for  the  plaintiff  this  Court 
would  restrain,  J  think  it  more  prudent  and  safe  to  narrow 
the  present  injunction,  rather  than  to  leave  in  it  a  word 

(a)  See  remarks  of  Hall,  V.C.,  in  8mUh  v.  Chatto  (31  L.  T.  N.  S, 

755). 

(b)  See  Mawmcm  v.  Tegg  (2  Buss.  385) ;  Fierpoint  v.  FowU  (2  Wood. 

AMin.  35);  LUGs  v.  Gould  (2  Blatch.  181);  per  Abinger,  O.B.,  in 
ChappeU  v.  Purday  (4  Y.  &  0.  493) ;  per  Shadwell,  V.C.,  in  BoJm  v. 
Bogys  (10  Jur.  420),  and  Sweet  v.  Garter  (11  Sim.  581). 

(c)  Colbum  V.  Dtmcoinbe  (9  Sim.  151).  See  Sweet  v.  Shaw  (3  Jur, 
217),  and  Sweet  v.  Gater  (11  Sim.  581). 

id)  Steveths  v.  Wildy  (19  L.  J.  190,  Ch.). 
(e)  DUhf  V.  Doig  (2  Ves.  486). 
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Plaintiff  most 
not  be  Koilty  of 
lachei^  or  mi»* 
lead  by  aoqoies- 
oenoe. 


PijBT^i.       apparently  new  in  such  cases,  and  which  may  be  susceptible* 
CRAmu  xviL  of  an  erroneous  interpretation/^^) 

"  The  largest  words,"  said  the  Vice-Chancellor,  "  that  the 
registrar  has  furnished  me  with  are  in  a  case  of  Faden  v. 
Stockdcdejih)  which  are  very  large  indeed."  The  words  of 
the  injunction  in  that  case  were :  "  To  restrain  the  defen- 
dant, his  servants,  agents,  and  workmen  from  printing,  upon 
a  reduced  scale  or  otherwise,  and  from  publishing  or  selfing 
any  copy  or  copies  of  the  map  of  the  Island  of  St.  Domingo^ 
compiled,  drawn,  or  engraved  by  or  for  the  use  of  the 
plaintiff,  or  any  other  of  the  like  nature  or  kind,  or  upon  any 
such  or  the  like  plan,  imtil  answer  or  further  order." 

It  has  been  observed  that  nothing,  in  general,  can  call 
forth  a  court  of  equity  into  activity  but  conscience,  good 
faith,  and  personal  diligence ;  and  one  of  the  leading  maxima 
that  guides  its  interference  is —  VigilaTitibus  rum  dormieTdibys 
wquitas  siiivenit,{c)  If  one  slumbers  over  his  rights  instead 
of  asserting  them  in  proper  time,  or  if  one,  by  his  conduct^ 
acquiesces  in  or  encourages  the  infringement  of  a  right  which 
he  afterwards  seeks  to  enforce,  equity  has  refused  to  grant 
its  aid. 

A  leading  case  on  this  subject  is  Saunders  v.  Smith,{d)  in 
which,  without  pronouncing  any  judgment  on  the  legal 
right  of  the  defendant  to  publish,  with  notes  annexed^ 
certain  legal  cases  recently  published  by  the  plaintiff^ 
the  Lord-Chancellor  (Cottenham)  refused  to  grant  an 
injunction  to  stay  the  pubUcation  by  the  defendant  of  a 
second  volume  of  his  "Leading  Cases"  on  account  of  the 
line  of  conduct  pursued  by  the  plaintiffs.  Mr.  Smith  had 
published  his  first  volume  of  "Leading  Cases"  in  i837> 
containing  some  cases  taken  from  the  plaintiffs*  books,  and 
he  stated  in  the  preface  his  intention  to  publish  a  second 
volume  which  would  carry  the  work  down  to  the  time  he 
wrote.  Mr.  Smith  proceeded  with  his  second  volume,  and 
a  commimication  on  the  subject  of  taking  a  share  in  it  was 
made  by  his  publisher  (Mr.  MaxweU)  to  the  plaintiffs,  and 
the  plaintiffs  made  no  remonstrance  until  the  first  part  of 
the  second  volume  was  published,  when  they  applied  for  an 
injunction  to  restrain  its  publication.  Lord  Cottenham,  in 
refusing,  the  injunction,  said:  "I  do  not  give  any  opinion 
upon  the  legal  question.     I  am  only  to  decide  whether  the 


(a)  Dickens  y.  Lee  (8  Jur.  185).    Notwithstanding  the  language  of 
the  report  the  meaning  is  clear. 
(h)  beg.  Lib.  A.  1796,  fol.  32*. 

(c)  See  2  Sp.  £q.  Jur.  60,  61 ;  St.  Eq.  Jur.  s.  959  a, 

(d)  3  My.  &Cr.  711. 
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plaintifirs  are  entitled,  under  the  circumstances,  to  the  inter-  p^i. 
position  of  the  Court  to  protect  their  legal  right,  when  that  chaft«bxvii. 
legal  right  has  not  been  yet  established.  But  I  assume  the 
existence  of  the  legal  right,  and  I  say  that  whatever  legal 
right  the  plaintiffs  may  have,  the  circumstances  are  such  as 
to  make  it  the  duty  of  a  court  of  equity  to  withhold  its  hand, 
and  to  abstain  from  exercising  its  equitable  jurisdiction,  at 
all  events  until  the  plaintiffs  shall  come  here  with  the  legal 
title  established.  In  doing  this,  I  am  only  doing  what  Lord 
Eldon  did  in  Bunddl  v.  Murray,  and  what  is  very  generally 
done  upon  questions  of  patent  right.  The  Court  always 
exercises  its  discretion  whether  it  shall  interfere  by  injunc- 
tion before  the  establishment  of  the  legal  right/' 

The  circumstances  of  the  case  of  Rundell  v.  Murray  j^a) 
referred  to  by  Lord  Eldon,  were  peculiar.  The  authoress 
gave  her  book  to  the  defendant  to  publish  at  his  expense  on 
condition  of  giving  her  a.  few  copies,  and  she  stated  in  the 
book  that  it  was  given  to  the  pubUc  in  the  idea  that  it  might 
be  useful,  and  as  "  she  will  receive  from  it  no  emolument,  so 
she  trusts  it  will  escape  without  censure."  The  book  proved 
a  success,  and  the  publisher  sent  her  £150,  which  she 
acknowledged  by  letter  to  be  a  free  gift.  After  the  period 
of  fourteen  years  had  elapsed  from  the  first  publication,  the 
authoress  sought  to  restrain  the  further  publication  of  the 
work  by  the  defendant,  but  Lord  Eldon  held  that  she  was  not 
entitled  to  do  so.  His  Lordship  said :  ''  There  has  often 
been  great  difl&culty  about  granting  injimctions  where  the 
plaintiff  has  previously,  by  acquiescing,  permitted  many 
others  to  publish  the  work ;  where  ten  have  been  allowed  to 
publish,  the  Court  will  not  restrain  the  eleventh.  A  court  of 
equity  frequently  refuses  an  injimction  where  it  acknowledges 
a  right,  when  the  conduct  of  the  party  complaining  has  led 
to  the  state  of  things  that  occasions  the  application;  and 
therefore,  without  saying  with  whom  the  right  is,  whether  it 
is  in  this  lady  or  whether  it  is  concurrently  in  both,  I  think 
it  is  a  case  in  which  strict  law  only  ought  to  govern." 

In  PlaJtt  v.  Button  (b)  Lord  Eldon  said  that  where  per- 
mission was  given  to  some  persons  to  publish,  and  then 
others  copied,  it  was  necessary  for  the  proprietor  to  bring 
his  action  at  law  before  he  could  come  to  equity  for  an 
injunction. 

If  any  delay  occurs  in  the  assertion  of  the  title  to  a 
copyright  infringed,  the  delay  must  be  accounted  for  to  the 

(a)  I  Jac.  311.    See  also  Southey  y.  Sherwood  (2  Mer.  438),  and  the 
American  case  of  Heine  y.  Appleion  (4  Blatch.  125). 
(h)  Coop.  Ch.  Ca8.*304. 
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pabt^i.      satisfaction  of  the   Court,  otherwise   no   assistance  will  be 
chaptbbxvii.  given.(a) 

Right toai  The  right  to  an  account  in  equity  appears  to  be  entirely 

account.  ancillary  to  the  right  to  an  injunction.(6) 

"The  Court,"  says  Sir  John  Leach,  M.R.,(c)  "has  no 
jurisdiction  to  give  to  a  plaintiff  a  remedy  for  an  alleged 
piracy,  unless  he  can  make  out  that  he  is  entitled  to  the 
equitable  interposition  of  this  Court  by  injunction ;  and  in 
such  case,  the  Court  will  also  give  him  an  account,  that  his 
remedy  here  may  be  complete.  If  this  Court  do  not  inter- 
fere by  injunction,  then  his  remedy,  as  in  the  case  of  any 
other  injury  to  his  property,  must  be  at  law." 

And  before  the  Judicature  Act  it  was  held  that  a  Court  of 
equity  had  no  jurisdiction  with  reference  to  a  mere  question  of 
damages  unless  the  primary  right  to  an  injunction  exists,  (d) 

It  was  held  in  an  American  case(g)  that  commissions 
on  the  sale  of  a  pirated  work,  received  by  a  bookseller  from 
the  publisher  of  it,  are  profits  which  the  bookseller  must 
account  for  to  the  proprietor  of  the  copyright,  where  a  decree 
for  an  account  has  been  made. 

Curtis,  J.,  in  that  case,  after  referring  to  the  law  relating 
to  profits  made  by  one  member  of  a  partnership,  said: 
"  The  jurisdiction  in  cases  of  copyright  rests  upon  a  similar 
principle.  If  the  proprietor  will  waive  his  action  for 
damages,  he  may  have  an  account  of  profits,  upon  the 
ground  that  the  defendant  has,  by  dealing  with  his  pro- 
perty, made  gains  which  equitably  belong  to  the  com- 
plainant. And  I  perceive  no  sound  reason  for  restricting 
those  gains  to  the  diflference  between  the  cost  and  the  sale 
price  of  the  map  or  book,  or  limiting  the  right  to  an  account 
to  those  persons  who  have  sold  the  work  solely  on  their 
own  account.  He  who  sells  on  commission  does  in  truth 
sell  on  his  own  account,  so  far  as  he  is  entitled  to  a  per- 

(a)  See  Bailey  v.  Taylor  (i  R.  &  M.  76 ;  8.  c.  Tamlyn,  295) ;  Mawman 
V.  Tegg  (2  Rues.  385,  393) ;  Lewis  v.  CJhapman  (3  Bear.  135) ;  Ijewie  v. 
Fullarton  (2  Beav.  6) ;  Bifxton  v.  James  (5  De  G.  &  Sm.  80,  84) ;  per 
Wood,  V.O.,  in  Tinsley  v.  Lacy  (11  W.  R.  877 ;  32  L-  J.  539,  Ch.) ; 
and  the  analogous  cases  as  to  patents,  Bridson  v.  Benecke  (12  Beav. 
3) ;  per  Lord  Brougham,  0.  in  Crossley  v.  Derby  Oas  Light  Gompawy 
(4  L.  J.  26,  Ch. ;  per  Wood,  V.C.,  in  Smith  v.  London  and  Sovih- 
Western  Railway  Gompany  (i  Kay,  416,  417).  See  the  observations 
of  Hall,  V.O.,  in  Hogg  v.  bcott  (L.  R.  18  Eq.  pp.  453,  sea.),  and  the 
decision  of  Bacon,  V.C.,  in  Maxwell  v.  Somerton  (30  L.  T.  N.  S.  11), 
and  the  case  of  Weldon  v.  Dicks  (L.  R.  10  0.  D.  24?) 

(6)  I  Kay,  417.  (c)  Bailey  v.  Taylor  (i  R.  &  M.  75). 

(d)  I  Kay,  41$  ;  Stevens  v.  Gaddy  (2  Curt.  200) ;  and  see  the  case  of 
Monk  V.  Harper  (2  Bdw.  Ch.  114). 

(e)  Stevens  v.  Gladding  (2  Curt.  608). 
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centage  on  the  amount  of  the  sales.  What  he  so  receives  ^t!*/' 
is  the  gross  profit  coming  to  him  from  the  proceeds  of  the  chaptbb  xvii. 
sale,  and  what  he  so  receives  diminishes  the  net  profit  of 
the  one  who  employs  him  to  sell.  That  part  of  the  profits 
of  the  sales,  being  in  the  hands  of  the  commission  merchant, 
the  consignor  is  not  accountable  for  them.  But  why  should 
not  the  commission  merchant,  who  has  them,  account  for 
them  ?  He  was  liable  to  an  action  for  damages  for  selling. 
That  right  is  waived.  I  think  he  should  pay  over  to  the 
proprietor,  in  lieu  of  the  damages,  the  gain  he  has  made  from 
the  sales.  It  does  not  seem  to  me  that  the  term  *  profits' 
necessarily,  or,  when  construed  in  reference  to  the  subject 
matter,  properly  has  so  restricted  a  meaning  as  to  exclude 
commissions  received  from  the  proceeds  of  sales  of  the  pro- 
perty of  the  complainant."(^) 

In  Ddf^  V.  Dela7M)tte(b)  it  was  argued  that  sect.  23  of  5  &  6  oroMornet 
Vict.  c.  45,  making  pirated  copies  the  property  of  the  pro-  ^"^  ^' 
prietor  of  the  copyright,  entitled  him  to  the  gross  receipts  for 
copies  sold,  and  not  merely  to  the  net  profits  realized ;  but 
Wood,  V.C.,  decreed  only  an  account  and  payment  of  net 
profits,  saying  that  if  the  plaintiff  wanted  more,  his  remedy 
was  at  law. 

On  this  decision  Fry,  J.,  remarks  in  a  recent  cause  :(c) 
"  I  am  unable  to  reconcile  the  judgment  with  the  order  made ; 
because  it  appears  that  the  Vice-Chancellor  expressed  his 
opinion  that  the  plaintiff  must  proceed  at  law  if  he  desired 
delivery  up  of  the  copies ;  but  the  order  stated  in  Kay  & 
Johnson's  Eeports,  and  referred  to  in  Seton  on  Decrees,  was 
for  delivery  to  the  plaintiff;  and  I  think,  further,  in  the 
case  of  Stannard  v.  JIarrison(d),  Vice-Chancellor  Bacon 
upheld  the  decree  by  consent  for  delivering  up  the  copies, 
holding  that  the  whole  of  the  decree  was  within  the  power  of 
the  Court." 

That    the    value    of    the    property    infringed    is    small  iijancticm 
does  not   disentitle   the   owner    to   an   injunction  ;(e)   but  pro^rjS*  ^^ 
the  property  may  be  of  such  trifling  value  that  the  Court '™*^ 
will  not  encoui-age  litigation  by  interfering  to  protect  it  by 
injunction. 

Where  some  pages  of  an  article  on  a  subject  under  public 
discussion  at  the  time,  were  extracted  from  a  monthly 
periodical  and  commented  on  by  a  weekly  newspaper,  Lord 
Cottenham,  in  dissolving  an    injunction  which  had    been 

(a)  Stevens  v.  Gladding  (2  Cnrt.  608).  (&)  3  K.  &  J.  581. 

(c)  Hole  V.  Bradbury  (L.  R.  12  0.  D.  903). 

\d)  19  W.  E.  811.  (e)  Buxton  v.  James  (5  De  G.  <&  Sm.  83). 
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paot  I.  obtained,  said :  "  It  is  impossible  to  say  there  is  any  value 
chaptkb  XVII.  in  the  nature  of  the  property  in  what  is  here  inserted ;  the 
question  is  so  minute  as  a  question  of  property  or  value — 
how  far,  in  point  of  value,  it  interferes  with  the  sale  of  the 
Mordhly  Chronicle.  The  injunction  is  not  to  depend  altogether 
on  a  question  of  accoujit ;  but  to  what  value  the  question  in 
point  of  utility  is  to  be  carried.  If  no  other  danger  were 
to  arise  from  granting  tliis  application  than  what  would  be 
consequent  in  encouraging  the  litigation  of  such  minute 
inquiries,  it  would  be  a  sufficient  ground  to  refuse  it,  that 
the  Court  should  not  be  so  occupied  to  the  exclusion  of  other 
matters  which  press  upon  it."  The  injunction  is  dissolved, 
each  party  paying  their  own  costs.(a) 

Where,  however,  the  work  of  which  the  copyright  is 
infringed  is  of  value,  the  Court  will  grant  an  injunction 
without  proof  of  actual  damage.  When  once  the  Court  has 
found  that^ there  is  'injuria"  the  proprietor  of  the  copyright 
'  wiU  be  allowed  to  judge  of  the  "  damnum'\b) 

If  copies  pirated  during^  the  continuance  of  a  term  of 
copyright  are  not  published  till  after  the  expiration  of  the 
term,  such  publication  will,  it  seems,  as  in  the  similar  case 
of  patents,  be  restrained  by  injunction.(c) 

Where  part  of  a  book  only  is  pirated  from  another  work,  the 
extent  to  which  an  injunction  goes  will  depend  on  the  parti- 
cular circumstance  of  the  case.  Lord  Bathurst  seems  to  have 
been  of  opinion  that  an  injunction  could  not  be  granted 
against  the  whole  of  such  a  work,  unless  the  part  pirated 
was  such  that  granting  an  injunction  against  that  part  neces- 
sarily destroyed  the  whole.(6^ 

Lord  Eldon  thought  it  was  the  business  of  the  defendant, 
where  a  considerable  portion  of  his  work  was  shown  to  have 
been  taken  from  that  of  the  plaintiff,  to  separate  and  point 
out  such  pirated  part.(e) 

The  presiding  judge  has  frequently  made  the  comparison 
for  himself.  (/)    In  some  cases  a  reference  has  been  made  to 

(a)  Bell  V.  Whitehead  (3  Jnr.  68  ;  8  L.  J.  Oh.  141) ;  Whittingham  v. 
Wooler  (2  Swanst.  460).  See  also  per  Lord  Eldon  in  Matth&toson  v. 
Btockdale  (12  Ves.  275);  and  Cox  v.  Land  and  Water  Journal  Com' 
pany  (L.  Eep.  9  Eq.  324;  21  L.  T.  N.  S.  548;  39  L.  J.  152,  Ch.;  18 
W.  K.  207). 

(h)  Per  Wood,  Y.O.,  in  Tinsley  v.  La<iy  (32  L.  J.,  539,  Ch. ;  11 
W.  R.  876). 

(c)  Compare  the  remarks  of  Wood,  V.C.,  in  Smith  v.  London  and 
South' Wentem  Railway  Com>pany  (Kay,  415)  with  the  arguments  in 
Sheriff  Y,  Coates  (i  R.  &  M.  165,  166). 

(d)  Per  Wood,  V.C.,  in  Jarrold  v.  Houlston  (3  K.  &  J.  719). 

(e)  Maioman  v.  Tegg  (2  Buss.  395). 
(/)  See  the  cases  of  Matthewaon  v.  Stockdale  (12  Ves.  277) ;  WJiUting' 
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the  master  to  report  to  what  extent  one  book  is  pirated  from       p^i- 
another  ;(a)  and  in  one  case  Lord  Hardwicke  thought  the  Chapto^xvii. 
best  course  was  to  get  a  report  from  two  persons  of  learning 
in  the  law,  chosen  by  the  litigants  themselves.(6)  * 

The  effect  of  an  injunction  against  the  whole  of  a  book  is 
sometimes  produced  by  an  order  against  the  publication  of 
any  copy  or  copies  containing  the  portions  pirated  from  another 
work,  or  any  passages  taken  or  colourably  altered  from  such 
work.(c) 

The  extent  to  which  the  injunction  ought  to  go,  must,  in 
«ach  case,  depend  on  the  particular  circumstances  of  that 
<;ase.(d) 

The  remedy  by  injunction  may  be  applied,  even  where  a 
new  oflfence,  with  a  penalty  for  it,  is  created  by  8tatute.(e) 

The  peculiar  nature  of  the  case  may  sometimes  render  the  Remedy  by 
remedy  by  injunction  inappropriate,  even  where  the  piracy  i2SS±l 
is  clearly  established.  Thus  Malins,  V.C,  refused  to  grant  »°»pp«>pri*to. 
an  interlocutory  injimction  to  restrain  the  publication  in  a 
weekly  paper  of  a  "  list  of  hounds,"  which  he  was  satisfied 
was  copied  from  the  list  published  in  another  weekly  paper.(jQ 
The  Vice-Chancellor,  after  referring  to  the  rule  that  where 
the  information  is  open  to  all  who  seek  to  obtain  it,  each  pub- 
lisher must,  nevertheless,  get  it  at  his  own  expense  and  as 
the  result  of  his  own  labour,  and  is  not  entitled  to  the  results 
of  the  labour  undergone  by  others,  said :  "  But  in  this 
-case,  as  in  many  others,  the  question  arises,  is  it  a  case 
for  the  interference  of  the  Court  of  Chancery  at  all  ?  and 
if  it  is  a  case  for  interference,  is  it  a  case  for  interference 
on  an  interlocutory  application  ?  Now,  I  do  not  think  it 
is  a  case  to  be  decided  on  an  interlocutory  application ; 
and  my  reason  is  this :  this  list  must  be  corrected  from 
week  to  week ;  it  could  not  be  a  correct  list  from  the  ist 
of  November  until  April,  or  to  the  end  of  the  hunting- 
season.  Changes  must  take  place  ;  the  list  of  masters,  hunts- 
men, and  whips  can  hardly  continue  to  be  correct  even  for 

liam  V.  Wooler  (2  S  wanst.  460) ;  Lewis  v.  Fudanion  (2  Beav.  8) ;  Murray 
v.  Bogue  (i  Drew,  368);  Spiers  v.  Brown  (6  W.  R.  352);  JarroJd  v. 
Hoviston  (3  K.  &  J.  708) ;  Pike  v.  Nicholas  (20  L.  T.  N.  S.  906 ;  38 
Ij.  J.  529,  Ch.;  L.  Bep.  5  Ch.  App.  251). 

(a)  Oaman  v.  Bowles  (2  Bro.  0.  0.  85) ;  Nicol  v.  Stochdale  (12  Yes. 
227) ;  Story's  Executors  v.  Derby  (4  M'Lean,  160,  161). 

(h)  Qyles  v.  Wilcox  (2  Atk.  143). 

(c)  See  Lewis  v.  Fidlarton,  (2  Beav.  6);  Jarrold  v.  Houlston  (3 
K.  &  J.  708). 

(d)  Per  Lord  Eldon,  in  Ma/toman  v.  Tegg(2  Buss.  393). 

(e)  Cooper  Y,  Whittingham  (L.  R.  15  CD.  501). 

(f)  Cox  V.  Land  amd  Water  Jov/mal  Compan/y  (L.  Rep.  9  Eq.  324 ; 
21  L.  T.  N.  S.  548;  39  L.  J.  152,  Ch  ;  17  W.  R.  207). 
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Pam  I.  Q^  week.  Now,  suppose  I  were  to  grant  an  injunction,  how 
chaptkb  xyji.  can  it  be  acted  upon  ?  The  defendants  have  only  to  issue 
a  fresh  circular,  make  an  urgent  appeal  for  answers,  or 
send  a  person  by  rail  and  get  the  information  from  the 
masters  of  the  hunts,  and  next  week  bring  out  a  very  cor- 
rect-list;  and  how  am  I  to  know  the  way  in  which  they 
got  their  information  ?  At  present,  I  do  not  see  that  I  can 
interfere.  Whether  the  plaintiff  is  entitled  to  any  remedy  I 
do  not  at  present  decide,  but  I  do  not  think  it  a  case  for  an  in- 
junction, though  the  defendants  are  not  entitled  to  avail 

themselves  of  the  plaintiffs  labours I  would  suggest 

to  the  parties  that  the  wisest  thing  would  be  to  let  the  bill  be 
dismissed  without  costs.  But  if  they  do  not  agree,  then  I 
simply  refuse  the  motion,  leaving  the  case  to  be  decided  at  the 
hearing.  It  may  be  a  question  for  damages,  but  I  shall  cer- 
tainly not  grant  an  injunction." 

Where   the   appropriation  of   another's  work  is  small  in 
amount,  and   pervades   the   whole  work,  so   that   no   per- 
manent  injunction  can  issue  without  destroying  the  whole 
work,  it  has  been   the   opinion   of   some  judges   that   the 
remedy  by  injunction  would   be   disproportionate  and   un- 
suited  to  the  case,  and  therefore  unjust ;  and  that  as  the 
damages  sustained  might  be  obtained  in  a  suit  at  law  with- 
out destroying  the  whole  work,  such  would  be  the  mo^t 
equitable  relief.(a) 
SSteinbuf^*^      It  W£ts  held  uot  ucccssary  for  a  person  who  complains  that 
affidavit  partf     his  Copyright  has  been  infringed  and  seeks  an  injunction,  to 
^*"*^  specify,  either  in  his  bill  or  his  affidavit,  the  parts  of  the 

defendant's  work  which  he  thinks  have  been  pirated  from 
his  work :  it  was  sufficient  to  allege  generally  that  the  defen- 
dant's work  contains  several  passages  which  have  been 
pirated  from  the  plaintiffs;  and  to  venfy  the  rival  work^  by 
affidavit.(6) 

The  production  of  his  manuscript  is  sometimes  very  im- 
portant  on  the  part  of  the  person  charged  with  piracy.(c) 
co«t».  .Where  the  action  to  enforce  his  copyright  is  brought  suc- 

cessfully by  a  plaintiff  who  has  been  guilty  of  no  misconduct, 

(a)  See  per  Woodbury,  J.,  in  the  American  case  of  Wehh  v.  Powers 
(2  Wood.  &  Min.  521).  "Though  this  Court,"  says  Lord  Eldon,  in 
Mavmian  v.  Tegg.  (2  Buss.  394)*  "  bas  long  exercised  the  jurisdiction 
of  protecting  Uterary  property  by  injunction,  there  may  be  much 
doubt  whether  it  would  exercise  the  jurisdiction  where  only  a  few 
pirated  passages  occurred,  and  woxdd  not  rather  in  such  a  case  leave 
the  party  complaining  to  his  action  at  law." 

(h)  Sweet  v.  Maugham  (ii  Sim.  51). 

(c)  Murray  v.  Bogue  (i  Drew.  361) ;  Fike  v.  Nicholas  (20  L.  T.  N.  S. 
908) ;  38  L.  J.  529,  Ch.)- 
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the  Court  has,  according  to  the  opinion  of  Jessel,  M.E.,(a)  no      ^^"^' 
discretion  to  refuse  him  costs.  chaptoxvil 

"  There  may,"  said  his  lordship,  "  be  misconduct  of  many 
sorts  :  for  instance,  there  may  be  misconduct  in  commencing 
the  proceedings,  or  some  miscarriage  in  the  procedure,  or  an 
oppressive  or  vexatious  mode  of  conducting  the  proceediiigs, 
or  other  misconduct  which  will  induce  the  Court  to  refuse 
costs ;  but  where  there  is  nothing  of  the  kind,  the  rule  is 
plain  and  well  settled,  and  is  as  I  have  stated  it.  It  is,  for 
instance,  no  answer  where  a  plaintifl'  asserts  a  legal  right  for 
a.  defendant  to  allege  his  ignorance  of  such  right  and  to  say, 
*  If  I  had  known  of  your  right  I  should  not  have  in- 
fringed it.' " 

Where  the  proprietor  of  copyright  notes  on  the  Bible  s^«  oJ^JgJJ^ 
sold  the  stereotype  plates  of  a  quarto  edition  containing 
these  notes,  together  with  the  right  of  printing  from  them, 
and  the  plates  were  afterwards  sold  to  a  third  party  at  a 
public  sale,  at  which  a  specimen  leaf  of  the  work  was 
exhibited,  the  Scotch  Court  of  Session  granted  an  interdict 
to  restrain  the  purchaser  from  publisliing  a  folio  Bible, 
printed  from  the  plates,  with  the  addition  of  a  commentary 
at  the  foot  of  each  page, "on  the  following  grounds:  that 
what  was  sold  were  the  plates  of  a  particular  Bible,  of  which 
a  specimen  leaf  had  been  shown,  and  had  been  referred  to 
in  the  catalogue ;  that  the  nature  of  stereotype  plates  was 
to  multiply  copies  of  the  same  work  until  they  were  worn 
out ;  whereas,  if  commentaries  were  added  to  each  page,  the 
work  would  be  a  different  one,  and  if  sold  as  cheap  as  the 
original  quarto,  the  value  of  the  latter  would  be  diminished, 
and  that,  not  by  the  multiplication  of  the  same  work,  but 
by  the  production  of  a  different  one  from  the  plates,  a  thing 
not  intended  when  the  sale  was  made.(6) 

An  advertisement  of  a  work  which  merely  disparages  a  PabUcation 
rival  work  will  not  be  restrained  by  injunction,  where  it  is  rival  work, 
not  such  as  would  induce  the  public  to  take  the  one  book 
for  the  other.(c) 

Lord  Cottenham,  C,  said  that  an  allegation  that  matter 
contained  in  a  particular  edition  of  a  work  was  spurious 
and  of  no  value  was,  if  untrue,  no  subject  for  an  injunction, 
although  it  might  be  the  subject  of  an  action,  as  being  a 
libel  on  or  disparagement  of  the  edition  (rf) 

(a)  Cooper  v.  Whittingham  (L.  E.  15  CD.  501). 

{h)  Fullarton  v.  McPhun  (13  Scotch  Sess.  Cas.  2nd  Ser.  219). 

(c)  Seel&y  z.  Fisher  (11  Sim.  581).  (d)  Ibid.  583. 
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CHAPTER   XVIII. 
AMERICAN  LAW  OF  COPYRIGHT. 


General  law 
throoffhont  the 
United  States. 


The  general  law  on  the  subject  of  copyright  is  the  same 
tliroughout.the  whole  of  the  United  States,  since  the  Federal 
Constitution  of  1789(a)  gave  to  the  Supreme  Congress 
"  power  to  promote  the  progress  of  science  and  useful  arts, 
by  securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries ; 
also  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers." 
Local  copyright.  But,  though  a  particular  State  cannot  take  away  from  an 
individual  the  property  given  him  by  an  Act  of  Congress, 
and  though  the  laws  of  such  State  are  inoperative  as  against 
the  laws  of  the  United  States  with  which  they  may  come  in 
collision,(J)  yet  if  an  author  or  inventor,  instead  of  resorting 
to  the  Act  of  Congress,  should  apply  to  the  Legislature 
of  a  particular  State  for  an  exclusive  right  to  his  production, 
there  is  nothing  to  hinder  that  State  granting  it,  though 
the  operation  of  such  grant  would  be  confined  to  the  limits 
of  the  State.(c)  And  the  use  of  the  property  is  exclusively 
of  local  cognisance.  Like  all  other  property,  it  must  be  used 
and  enjoyed  within  each  State,  according  to  the  laws  of  such 
State.(cO 

The  first  Act  on  the  subject  of  copyright  was  passed  in 
1790,  and  fixed  the  term  of  copyright  at  fourteen  years,  with 
a  right  of  renewal  for  fourteen  years  more,  if  at  the  expiration 
of  the  first  term  the  author  were  living,  and  a  citizen  of  or 
resident  in  the  United  States.  Tliis  Act  was  repealed  by  an 
Act  passed  in  1831,  which,  amended  and  enlarged  by  subse- 
quent Acts  (passed  in  1834,  1846,  1856,  1859,  1861,  1865, 
1867),  continued  in  force  down  to  July,  1870,  when  an  Act 
was  passed  to  revise,  consolidate,  and  amend  the  statutes 
relating  to  copyrights  and  patents,  repealing  the  previous 
enactments  on  the  subject. 

The  term  of  copyright  fixed  by  the  Act  of  1870  (retained  in 
the  revised  statutes)  is  twenty-eight  years  from  the  time  of 
recording  the  title  thereof,  with  a  right  of  renewal  for  fourteen 
years  more  (thus  making  the  whole  term  forty-two  years),  if, 
at  the  expiration  of  the  first  period,  the  author,  inventor,  or 
designer,  is  still  living,  and  a  citizen  of  the  United  States, 
or  resident  therein.    If  he  has  died,  leaving  a  widow  or 

(a)  Art.  I,  sect.  8.  {b)  See  Qihhons  v.  Ogdm  (9  Wheat.  186). 

(c)  Lwingifton  y.  Van  Ingen  (9  Johns.  981).  (d)  Ibid, 
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children,  the  same  exclusive  right  is  continued  'to  them,  for  ^^^* 
the  further  term  of  fourteen  years.  But,  in  either  case,  all Chiptmxviii. 
the  conditions  as  to  recording  the  title  of  the  work,'&c., 
required  in  the  first  instance,  must  be  observed  with  respect 
to  this  renewed  copyright  within  six  months  before  the 
expiration  of  the  first  term.  A  copy  of  the  record  must  also, 
within  two  months  from  the  date  of  the  renewal,  be  pub- 
lished in  one  or  more  newspapers  printed  in  the  "United 
States  for  the  space  of  four  weeks. (a) 

A  claim  under  a  renewal  necessarily  involves  the  validity 
of  the  right  under  the  first  as  well  as  under  the  second 
term.(6) 

It  would  seem  that  under  this  section  the  author  can 
assign  only  the  copyright  actually  vested  in  him  at  the  time 
of  assignment,  and  not  the  copyright  for  the  additional  term 
before  it  has  been  acquired.(c)  When  the  additional  term  of 
copyright  has  been  acquired,  the  right  to  assign  it  has  also 
been  doubted,  but  it  is  difficult  to  conceive  what  ground 
there  can  be  for  the  doubt. 

It  is  now  settled,  however  the  matter  may  have  been  for-  ri^ht™"^**  ^^ 
merly  regarded,  that  copyright  is  dependent  solely  on  the 
statute  law ;  and  that  an  author  cannot  set  up  any  common 
law  right  to  the  exclusive  printing   or   publishing   of  his 
work.(d) 

Even  what  has  been  termed  copyright  before  publication  unpubUihed 
IS  not,  m  America,  dependent  solely  on  the  common  law. 
Sect.  4967  of  the  Act  of  1870,  as  contained  in  the  Revised 
Statutes,  provides  that  any  person  who  shall  print  or  publish 
any  manuscripts  whatever,  without  the  consent(e)  of  the 
author  or  proprietor  first  obtained  (if  such  author  or  pro- 
prietor be  a  citizen  of  the  United  States  or  resident  therein) 
shall  be  liable  to  said  author  or  proprietor  for  all  damages 
occasioned  by  such  injury. 

The  similar  enactment  in  the  statute  of  1831  was  held 
not  to  take  away  the  right  of  property  which  the  author 
possesses  at  common  law  in  his  works  before  publication, 
and  which  he  may  protect  by  action  at  law,  or  by  claiming 

(a)  Sects.  4953,  4954  of  Bevised  Statutes. 

(b)  Wheaton  v.  Peters  (8  Pet.  663). 

(c)  Piervont  v.  Fowle  (2  Wood.  &  Mm.  23). 

(d)  Dudley  v.  Ma/yhew  (3  Corns.  12);  Wheaion  v.  Peters  (8  Pet  661) ; 
datfton  V.  Stone  (2  Paine,  383). 

(e)  The  Act  of  1831  (now  repealed)  required  this  consent  to  be  in 
writing,  signed  in  the  presence  of  two  or  more  credible  witnesses : 
(Sect.  9).  As  to  the  continued  existence  of  the  common  law  right, 
see  the  judgment  in  BoucieauU  y.  Hart  (13  Blatch.  p.  59). 

.  T  2 
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^^**^'       the  aid  of  a  Court  of    Chancery,  which  will  be  given  on 

c^^mmTnii,  general  equitable  principles.(a) 

.  An  author  has  a  common  law  right  in  his  manuscript  until 
he  relinquishes  it  by  contract  or  some  equivocal  act.(6) 

A  surreptitious  publication  of  an  important  part  of  a 
manuscript  is  as  much  within  the  statute  as  if  the  manuscript 
were  complete ;  and  the  whole  of  a  manuscript  need  not  be 
printed.(c) 

Whether  the  enactment  as  to  unpublished  manuscripts 
opera,tes  in  favour  of  a  resident  of  the  United  States,  who 
has  acquired  the  proprietorship  of  an  unprirUed  literary  com- 
position from  a  non-resident  alien  author,  is  not  clearly  settled ; 
but  it  gives  no  redress  for  an  unauthorised  theatrical  repre- 
sentation in  such  a  case,(d) 

It  has  been  said  that  the  alienage  of  an  author  is  no 
obstacle  to  him  or  his  assignee  suing  for  a  violation  or  to  pre- 
vent a  violation  of  his  rights  of  property  in  his  unpublished 
works  ;{e)  but  the  language  of  Sect.  4967  leaves  the  matter 
open  to  grave  doubt. 

Deft^anof  Copyright  is  defined  to  be  the  sole  liberty  of  printing, 

copyrig  t.         reprinting,  publishing  and  vending.(/) 

snijeetmatten       Scct.  4952  of  the  Act  enumerates  the  subject  matters  in 

right  Li  granted,  which  Copyright  is  granted — viz.,  book,  map,  chart,  dramatic 
or  musical  composition,  engraving,  cut,  print  or  photograph, 
or  negative  thereof,  or  of  a  painting,  drawing,  chromo,  statue, 
statuary,  and  of  models  or  designs  intended  to  be  perfected  as 
works  of  the  fine  arts,  and  in  the  case  of  a  dramatic  composi- 
tion, the  sole  liberty  of  pubhcly  performing  or  representing 
it,  or  causing"  it  to  be  performed  or  represented  by  others ; 
and  authors  may  reserve  the  right  to  dramatise,  or  to  trans* 
late  their  own  works. 

Who  maj  The  Act  confers  copyright  only  on  those  who  are  citizens 

JSJ3S5ht.  of  the  United  States,  or  resident  therein.  The  word 
"resident"  has  been  interpreted  to  mean  permanently 
resident ;  so  that  a  person  temporarily  residing  in  America, 
even  though  he  has  declared  his  intention  of  becoming  a 
citizen,  cannot  take  or  hold  a  copyright.(^)    If,  however, 

(a)  Woolsey  v.  Judd  (4  Dner.  385) ;  Wheaton  v.  Peters  (8  Pet.  657) ; 
Jones  v.  Thome  (i  N.  Y.  Leg.  Obs.  409);  Bartlett  v.  Crittenden  (4 
M'Lean,  301).     See  also  Hoyte  v.  M*Kenzie  (3  Barb.  Gh.  323). 

(6)  Bartlett  v.  Crittenden  (5  M'Lean,  36, 38).         (c)  Ibid.  39,  40). 

(d)  Keefits  v.  Wheatley  (9  Amer.  Law  Beg.  45)  *,  BotteicauU  y.  Hart 
(13  Blatch.  47). 

(fl)  Palmer  v.  Be  Witt  (47  N".  Y.  540).  '(/)  Sect  4952. 

ig)  Gary  y.  Collier  (56  Nile's  Beg.  262).  The  qaestion  is  treated  as 
one  of  fact,  and  the  evidence  in  that  case  (relating  to  Captain  Marryat, 
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a  bond  fide  intention  to  make  the  United  States  his  home       p^«i« 
exists  at  the  time  of  recording  the  title,  the  author  may  ciLLFrBxXYui. 
acquire  a  copyright,  though  he  should  subsequently  change  his 
mind.(a) 

The  illiberality  of  the  rule,  which  requires  permanent 
residence  in  order  to  entitle  to  copyright,  contrasts  very 
disadvantageously  with  the  rule  of  our  law  on  the  subject, 
as  laid  down  in  the  cases  of  Jefferys  v.  Boosey  and  Low  v. 
Boutledge  (ante,  pp.  16  and  21). 

Sect.  4971  provides  that  nothing  contained  in  the  Act  shall 
be  construed  to  prohibit  the  printing,  publishing,  importation, 
or  sale  of  any  book,  map,  chart,  dramatic  or  musical  composi- 
tion, print,  cut,  engraving,  or  photograph,  written,  composed, 
or  made  by  any  person  not  a  citizen  of  the  United  States,  nor 
resident  therein. 

The  degree  of  originality  required,  in  order  to  entitle  a  origfauoity. 
book  to  the  protection  of  the  Act  is  the  same  as  English 
Courts  require.  To  constitute  one  an  author  he  must,  by 
his  own  intellectual  labour  applied  to  the  materials  of  his 
composition,  produce  an  arrangement  or  compilation  new  in 
itse]i.(6)  In'  the  case  of  subjects  open  to  all,  the  work  of 
another  must  not  be  copied,  but  recourse  must  be  had  to  the 
original  sources.(c) 

A  book  within  the  meaning  of  the  Act  may  consist  of  a 
single  sheet,  as  the  words  of  a  song,  or  the  music  accompany- 
ing it{d)  But  a  newspaper  or  price  current  is  not  a  book 
within  the  meaning  of  the  Act.(«) 

No  person  is  to  be  "entitled  to  a  copyright"  unless,  i^q^JJ«  to  be 
(i)  before  pubKcation,  he  deposits  in  the  mail  a  printed  copy  ° 
of  the  title  of  the  book,  or  other  article,  or  a  description  of 
the  painting,  drawing,  chromo,  statue,  statuary,  or  model  or 
design  for  a  work  of  the  fine  arts,  for  which  he  desires  a 
copyright,  addressed  to  the  librarian  of  Congress,(/)and  also, 
(2)  within  ten  days  from  the  publication,  deposits  in  the  mail 
two  copies  of  such  book,  or  other  article,  or  in  case  of  a 
painting,  drawing,  statue,  statuary,  model,  or  design  for  a 
work  of  the  fine  arts,  a  photograph  of  the  same,  to  be  addressed 
to  the  said  librarian  of  Congress.(^)    He  must  also,  in  order 

an  officer  in  the  British  Navy)  was  considered  to  negative  the  intention 
declared. 

{a)  See  Boudcault  v.  Wood  (2  Biss.  34). 

(6)  AHoiU  V.  Ferrett  (2  Blatch.  46).  ISee  per  Story,  J.,  quoted  onfe, 
pp.  76,  77' 

(c)  Blunt  V.  Patten  (2  Paine,  400, 401) ;  Emenon  v.  Daviet  (3  Story, 
781);  Qra/y  v.  EueseU  (i  Story,  17). 

(d)  CUvyton  v.  Stone  (2  Paine,  383,  391).  (b)  Ibid, 
(f)  Sect.  4956.                                                 (g)  Sect.  49S9. 
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pam  I.      ^  maintain  an  action,  (3)  print  on  the  title-page  or  page  next 

ohafcbb  xviii.  following  of  ^very  book,  or  in  the  case  of  a  map,  musical 

~        coirfposition,  print,  drawing,  photograph,  &c.,  inscribe  on  some 

visible  part  of  it,  or  on  the  substance  on  which  it  is  mounted, 

•notice'  of  entry  of  copyright  in  the  prescribed  form.(a) 

Two  complete  printed  copies  of  the  bedt  edition  of  every 
copyright  book  or  other  article,  or  description  or  photograph 
of  such  article  as  before  required  must  be  "  maUed"  by  the 
proprietor  to  the  librarian  of  the  Congress  at  Washington, 
within  ten  days  after  publication,  and  also  a  copy  of  every 
subsequent  edition  in  which  substantial  changes  are  made, 
under  a  penalty  of  twenty-five  dollars.(6) 

If  a  work*  is  published  without  a  copyright  being  secured, 
this  is  a  dedication  of  it  to  the  public,  and  any  one  may 
republish  it.(c) 

The  publication  of  an  official  report  under  the  direction  of 
Congress,  and  for  the  benefit  of  the  public,  is  a  dedication 
of  it,  and  of  what  is  contained  in  it,  to  the  public,  and  any 
one  may  reprint  it.(d) 

On  the  book  being  sent  to  the  librarian  of  Congress,  that 
officer  is  to  record  the  name  of  the  copyright  book  or  other 
article  forthwith  in  a  book  to  be  kept  for  that  purpose  in  a 
printed  form,  and  is  to  give  a  copy  of  the  title  or  description, 
under  the  seal  of  the  librarian  of  Congress,  to  the  proprietor 
whenever  he  requires  it.(e) 

The  form  of  notice  of  entry  of  copyright  is  as  follows : — 
"  Entered  according  to  Act  of  Congress,  in  the  year  ,  by 

A.   B.,  in  the  office  of  the  librarian  of  Congress,  at  Wash- 
ington."(/) 

A  penalty  of  100  dollars  (to  be  recovered  by  action  in  any 
Court  of  competent  jurisdiction)  is  inflicted  on  every  person 
inserting  or  impressing  such  a  notice  on  any  of  the  articles 
named,  for  which  he  has  not  obtained  a  copyright,  one  moiety 
of  the  penalty  to  go  to  the  person  suing  for  it,  and  the  other 
to  the  use  of  the  United  States.(^) 
Piracy  of  booki.  If  any  otie,  after  the  recording  the  title  of  any  book 
according  to  the  Act,  shall,  within  the  term  limited,  and 
without  the  consent  of  the  proprietor  of  the  copyright  first 
obtained  in  writing,  signed  in  presence  of  two  or  more  wit- 
nesses, print,  publish,  or  import,  or  knowing  the  same  to  be 

(a)  Sect.  4962.  (b)  Sect;  4959. 

(c)  Barllett  v.  Orittenden  (5  M'Lean,  s?)* 

(d)  Ht^me  v.  Appletona  (4  BlatcL,  cited  Law's  Digest  of  Patent, 
Copyright,  and  Tradesmark  Cases,  p.  214). 

(e)  Sect.  4957. 

(/)  Sect.  49(52.  (g)  Sect.  4963. 
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«o  printed,  published,  or  imported,  shall  sell  or  expose  to       ^^"^* 
sale  any  copy  of  such  book,  such  oflender  shall  forfeit  every  ciuFrs«  xvul 
copy  thereof  to  the  said  proprietor,  and  shall  also  forfeit  and 
pay  such  damages  as  may  be  recovered  in  a  civil  action  by 
such  proprietor  in  any  Court  of  competent  jurisdiction.(A). 

It  is  enacted  as  to  maps,  prints,  &c.,  "  that  if  any  person  Mmp^winte, 
after  the  recording  of  the  title  of  any  map,  chart,  musical  litioni,  ao"*^ 
composition,  print,  cut,  engraving,  or  photograph,  or  chromo, 
or  of  the  description  of  any  painting,  drawing,  statue,  statuary 
or  model  or  design  intended  to  be  perfected  and  executed  as 
a  work  of  the  fine  arts  as  provided  in  the  Act,  shall,  within 
the  term  limited,  and  without  the  consent  of  the  proprietor  of 
the  copyright  first  obtained  in  writing,  signed  in  presence  of 
two  or  more  witnesses,  engrave,  etch,  work,  copy,  print, 
publish,  or  import,  either  in  whole  or  in  part,  or  by  varying 
the  main  design  with  intent  to  evade  the  law,  or  knowing 
the  same  to  be  so  printed,  published,  or  imported,  shall  sell 
or  expose  to  sale  any  copy  of  such  map  or  other  article  as 
aforesaid,  he  shall  forfeit  to  the  said  proprietor  all  the  plates 
on  which  the  same  shall  be  copied,  and  every  sheet  thereof 
either  copied  or  printed,  and  shall  further  forfeit  one  dollar 
for  every  sheet  of  the  same  found  in  his  possession,  either 
printing,  printed,  copied,  published,  .imported,  or  exposed 
for  sale ;  and  in  case  of  a  painting,  statue,  or  statuary,  he 
shall  forfeit  ten  dollars  for  every  copy  of  the  same  in  his 
possession,  or  which  has  by  him  been  sold  or  exposed  for 
sale ;  one  moiety  to  go  to  the  proprietor,  the  other  to  the 

United  States."(*) 

The  exclusive  right  to  publicly  perform  a   dramatic  com-  Dramaa. 
position  is  dependent  upon  the    existence    of  a  copyright 
therefor.(c) 

Where  a  printed  copy  of  the  title  of  a  dramatic  compo- 
sition was  deposited,  pursuant  to  statute,  in  October, 
1874,  and  a  bill  was  filed  in  February,  1875,  to  restrain  an 
infringement  of  the  copyright  in  it,  but  the  bill  did  not 
allege  any  publication  of  the  work,  or  any  delivery  of  copies, 
it  was  held,  on  demurrer,  that  the  bill  did  not  show  that  a 
complete  copyright  had  been  obtained.(d) 

It  was  held  in  the  same  case  that  where  the  dramatic  com- 
position still  remained  in  manuscript,  the  representation  of 
it  on  the  stage,  for  the  benefit  and  under  the  control  of  the 
author,  was  not  an  abandonment  or  dedication  of  it  to  the 
public,  nor  a  publication  of  it  within  the  provisions  of  the 
copyright  statute. 

(a)  Sect.  4964.  (h)  Sect.  4965. 

(c)  BoucicauU  y.  Hart  (13  Blatch.  47).  (d)  Ibid, 
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Any  person  who  publicly  performs  or  represents  any 
dramatic  composition  for  which  a  copyright  has  been 
obtained,  and  without  the  consent  of  the  proprietor  or  his  heirs 
or  assigns,  is  to  be  liable  to  damages  (recoverable  by  action 
in  any  Court  of  competent  jurisdiction),  to  be  assessed  in  all 
cases  at  such  sum,  not  less  than  icx>  dollars  for  the  first, 
and  50  dollars  for  every  subsequent  performance,  as  to  the 
Court  shall  appear  to  be  just.(a) 

An  assignee  of  a  dramatic  composition  cannot  maintain 
an  action  for  its  unauthorised  representation  unless  he  has 
performed  all  the  acts  required  by  law  to  secure  a  copy- 
right.(6) 

An  authorised  public  circulation  of  a  printed  copy  of  a 
drama,  for  which  there  is  no  legislative  copyright,  is  a  pub- 
lication which  legalises  a  subsequent  theatrical  representation 
by  anybody  from  such  copy.(c) 

If  so  much  is  taken  as  to  impair  the  value  of  the  original 
work,  or  so  that  the  labours  of  the  original  author  are  sub- 
stantially appropriated,  that  is  suflBcient  to  constitute  a 
pLracy.(d)  But  the  question  of  piracy  does  not  depend  solely 
on  the  question  of  quantity .(«) 

Intention  is  not  a  necessary  element  in  the  offence  of 
piracy.  If  a  copyright  has  been  invaded,  whether  the  party 
knew  the  work  was  copyrighted  or  not,  he  is  liable  to  the 
penalty  for  violation.(/) 

A  translation  is  not  a  copy  of  a  book  within  the  meaning 
of  the  statute.(^)  The  words  "  copy  of  a  book "  mean  a 
transcript  or  copy  of  the  entire  book.(A) 

All  actions  for  forfeitures  and  penalties  under  the  Act 
must  be  commenced  within  two  years  after  the  cause  of 
action* shall  have  arisen.(t) 

The  circuit  Courts  of  the  United  States,  or  any  district 
Court  having  the  jurisdiction  of  a  circuit  Court,  are  empowered 
upon  Bill  in  equity,  filed  by  any  party  aggrieved,  to  grant 
injunctions  to  prevent  the  violation  of  any  rights  secured 
by  the  copyright  laws  according  to  the  course  and  principlea 
of  Courts  of  equity,  on  such  terms  as  the  Court  may  deem 
reasonable.^') 

The  jurisdiction  given  to  the  Federal  Courts  by  the  Acts 


(a)  Sect.  4966.  (h)  Keer^  v.  Wheatley  (9  Amer.  Law  Beg.  44). 

(c)  Ibid,  (d)  Foleom  v.  Marsh  (2  St.  115). 

(c)  Story's  Executors  v.  Holcomhe  (4  M'Lean,  309,  310). 
(/)  Millett  V.  Snowden  (i  West.  L.  J.  240). 
(g)  Stowe  v.  Thomas  (2  Amer.  Law  Beg.  230). 
(h)  Sogers  v.  Jewett  (12  Mo.  L.  Bep.  340,  341).  (i)  Sect.  4968. 

{j)  Sect.  4970. 
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of  Congress  has  not  taken  away  or  diminished  the  original       ^^"^* 
jurisdiction  which,  before  such  Acts,(a)  the  Stale    Courts  Cha«i»xviii. 
exercised  ;  except  where  the  jurisdiction  was  made  exclusive 
in  express  terms,  or  by  the  necessary  construction  of  the 
Federal  Constitution.(6) 

Under  the  Acts  giving  to  the  circuit  Courts  cognisance 
of  these  cases,  the  citizenship  of  the  litigant  parties  is 
immateriaL(c) 

Copyrights  may  be  assigned  in  law  by  any  ins^rum^^  Aarfgnmontof 
of  writing.      Such  assignment  is  to  be  recorded    in    the  ^^^^  *• 
office  of  the  librarian  of  Congress  within  60  days  after  its 
execution,  in  default  of  which  it  is  to  be  void  as  against 
any  subsequent  purchaser  or  mortgagee  for  a  valuable  con- 
sideration without  notice.(rf) 

The  librarian  of  Congress  is  made  chargeable  with  all  the 
duties  pertaining  to  copyrights  required  by  law.(e)  He  is 
to  make  an  annual  report  to  Congress  of  the  number  and 
description  of  copyright  publications  for  which  entries  have 
been  made  during  the  year.(/) 


CHAPTER  XIX. 
OOPYBIGHT  IN  DESIGNS. 

All  previous  legislation  affecting  Copyright  in  Designs  has  Patentt,  DMign» 
been  repealed  by  the  Patents,  Designs  and  Trade  Marks  Act  St  S^*  ^^^ 
1 883,(^5  Parts  III.  and  V.  of  which  contain  all  the  statute  law 
now  relating  to  the  subject. 

The  requisites  to  copyright  are,  (i)  the  design  must  be  new 
and  original ;  (2)  it  must  be  registered ;  (3)  neither  it  nor 
any  article  to  which  it  is  applied  must  have  been  pre- 
viously exhibited,  nor  any  description  of  it  published,  other- 
wise than  as  allowed  by  sect.  57  ;  (4)  before  sale  the  prescribed 
number  of  exact  representations  or  specimens  must  be  fur- 
nished to  the  Comptroller. 

When  a  new  and  original  design  is  registered,  the  registered  ^^"^^^<>' 
proprietor  of  the  design  is  henceforth,  subject  to  the  provisions  *^^ 

(a)  PierporU  ▼.  Fowls  (2  Wood  &  Min.  43-45). 
(6)  WooUey  v.  Judd  (4  Duer.  382). 
(e)  Keene  y.  WheaJtley  (9  Amer.  Law  iieg.  44,  45), 
{d)  Sect.  4935.  (e)  Sect.  4493.  (/)  Sect  4951. 

(^)  46  &  47  Vict.  c.  57,  B.  1 13,  Third  Schedule. 
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of  this  Act,  to  have  in  all  cases  copyright  in  tlie  design  during 
five  years '  from  the  date  of  regi8tration,(a)  instead  of,  as  for- 
merly, for  periods  varying  from  nine  months  to  five  years, 
according  to  the  class  of  article  to  which  it  was  applied. 

It  is  further  to  be  observed  that  the  provisional  registration 
allowed  by  the  former  Acts  is  no  longer  permitted. 

"  Design  "  means  any  design  appHcable  to  any  article  of 
manufacture,  or  to  any  substance  artificial  or  natural,  or 
partly  |  artificial  and  partly  natural,  whether  the  design  is 
applicable  for  the  pattern,  or  for  the  shape  or  configuration, 
or  for  the  ornament  thereof,  or  for  any  two  or.  more  of  such 
purposes,  and  by  whatever  means  it  is  applicable,  whether  by 
printing,  painting,  embroidering,  weaving,  sewing,  modelling, 
casting,  embossing,  engraving,  staining,  or  any  other  means 
whatever,  manual,  mechanical,  or  chemical,  separate  or  com- 
bined, not  being  a  design  for  a  sculpture,  or  other  thing 
within  the  protection  of  the  Sculpture  Copyright  Act  of  the 
year  1814  (fifty-fourth  George  the  Third,  chapter  fifty-six).(6) 

The  distinction  is  no  longer  maintained  between  the  appli- 
cation of  the  design  to  purposes  of  ornament  and  its  applica- 
tions to  purposes  of  utility. 

"  Copyright "  means  the  exclusive  right  to  apply  a  design 
to  any  article  of  manufacture  or  to  any  such  substance  as 
aforesaid  in  the  class  or  classes  in  which  the  design  is 
registered.(c) 

On  the  construction  of  the  repealed  Act  sect.  6  &  y  Vict, 
c.  65,  giving  protection  to  desigiis  "  for  the  shape  or  con- 
figuration" of  any  article  having  reference  to  some  purpose  of 
utility,  it  was  held  that,  if  the  utility  of  the  design  were  not 
produced  by  the  "  shape  or  configuration"  of  any  of  the  parts, 
but  only  by  the  mode  of  putting  them  together,  the  design  did 
not  come  within  the  Act,  the  Act  not  applying  to  designs 
which  have  reference  to  a  purpose  of  utility  through  the 
combination  of  parts,  independently  of  their  shape  and 
figuration.(d) 

Thus,  where  the  design  was  for  a  ventilator,  consisting  of 
a  thin  metallic  frame  occupying  the  place»o#  one  of  the  panes 
of  the  upper  sash  of  a  window,  containing  a  whole  pane  and 
a  half  of  glass,  the  pne  within  the  other,  so  as  to  appear, 
when  the  ventilator  was  closed,  to  be  one  single  pane ;  the 
frame  being  hinged  at  the  top,  so  as  to  open  by  means  of 
a  straight  screw,  the  head  of  which  formed  a  pulley,  over 
which  were  passed  cords  for  the  purpose  of  turning  it,  8md 


(a)  Sects.  47,  50.  (&)  Sect.  60.  .       (c)  Ibid, 

(d)  Beg.  v.  Beeeell  (16  Q.B.  810;  20  L.J.  177,  M.O. ;    15  Jur.  77^}, 
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SO  of  either  opening  or  shutting  the  ventilating  pane;  the  ^^}' 
half  pane  of  glass  being  fixed  in  the  lower  portion  of  the  Chatobxix. 
frame,  in  which  the  ventilating  frame  moved,  in  order  to 
prevent  a  downward  draught  of  cold  air ;  and  the  registration 
of  the  design  stated  that  the  part  or  parts  of  the  design 
which  were  not  new  or  original  were  "  all  the  parts  taken 
per  $e,  and  apart  from  the  purposes  thereof,"  and  that  what 
was  claimed  as  new  was  "  the  general  configuration  and 
combination  of  the  parts;"  it  was  held  by  the  Coiu:t  of 
Queen's  Bench  that  the  design  was  npt  for  "the  shape 
or  configuration"  of  an  article  of  manufacture  within  the 
Act,  and  was,  therefore,  not  the  subject  of  registration.(a) 
"  It  appears  to  me,"  said  Erie,  J.,(6)  "  that  this  invention 
is  not  within  the  meaning  of  the  statute.  It  is  a  skilful 
combination  of  means  for  producing  an  end.  But  the  statute 
applies  only  to  shape  or  configuration ;  and,  in  producing  the 
end  which  is  here  attained,  shape  and  configuration  are  imma- 
terial. The  figure  of  the  pane  in  the  drawing  is  an  oblong 
rectangle;  a  square  or  a  circular  pane  would  produce  the 
same  result.  The  screw  is  straight ;  a  crooked  screw  would 
produce  the  result  equally  well,  perhaps  better."  "Com- 
bination," said  Patteson,  J.,(c)  "  is  not  '  shape.'  What  the 
general  meaning  of  '  configuration'  is,  I  cannot  exactly  define ; 
but  the  word  must,  I  think,  have  been  used  by  the  Legislatiu:e 
to  denote  some  relation  to  shape  visible  to  the  eye.  Here 
there  is  nothing  peculiar  in  the  shape ;  all  depends  upon  the 
way  in  which  the  parts  are  put  together ;  that  is,  as  has  been 
rightly  said,  upon  the  general  combination.  The  case  is  not, 
therefore,  within  stat.  6  &  y  Vict.  c.  65." 

The  desigA  of  a  newly-invented  brick,  having  on  two  of 
its  opposite  sides  a  semicircular  cavity,  corresponding  with 
a  similar  cavity  in  the  brick  which  was  to  be  placed  next 
to  it,  so  that  when  two  were  laid  together  a  cylindrical 
aperture  was  formed ;  and  when  the  bricks  were  built  into 
a  wall,  and  the  apertures  fitted  to  each  other,  the  air  was 
admitted  to  circulate,  and  a  saving  in  the  number  of  bricks 
required  was  effected,  was  held  to  be  a  design  which  might 
be  registered  xmder  6  &  y  Vict.  c.  6s,(d)  "The  novelty," 
said  Wightman,  j.,(6)  "is  in  the  new.  shape  and  configu- 
ration of  that  ancient  article  of  manufacture  called  a  brick ; 
and  I  agree  with  my  brother  Erie,  that  it  is  precisely  such 
a  specimen  of  a  new  design  for  an  article  of  manufacture, 

(a)  Beg,  y.  BeseeUf  ubi  suproi 
(b)  16  Q.  B.  818.  (c)  Ibid.  817. 

id)  Rogers  v.  Driver  (16  Q.  B.  102 ;  20  L.  J.  31,  Q.  B.). 

(e)  16  Q.  B.  108. 
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^—^      having  reference  to  a  purpose  of  utility,  as  might   have 
CBAinm  zix.  been  referred  to  by  the  Legislature  as  explanatory  of  their 
meaning." 

The  applicability  of  the  Act  to  the  design  of  a  "  protector 
label,"  which  consisted  in  making,  in  the  label,  an  eyelet- 
hole,  and  lining  it  with  a  ring  of  metallic  substance,  through 
which  a  string,  attaching  the  label  to  packages,  passed,  was 
considered  so  doubtful  by  Knight  Bruce,  V.C.,  that  he 
refused  an  injunction,  before  the  hearing,  against  an  in- 
fringement of  such  design.(a) 

A  design  consisting  of  a  particular  collocation  of  shaded 

and  bordered  stars,  on  an  ornamental  chain  surface,  forming 

together  the  ornamentation  of  a  woven  fabric,  was  held  to 

be  a  design  protected  by  5  &  6  Vict.  c.  100.(6) 

Son  rtrS?^         It  was  held  that  a  new  combination  of  old  patterns  might 

patterns.  be  "  a  uew  and  original  design  "  within  5  &  6  Vict.  c.  lOO, 

U  disA^JUn  7)^^f^,  and  entitled  to  the  protection  of  that  Act.(c) 

^  A  «>ijj5t/u*/*t*feu-»^   Thus,  where  a  person  designed  a  pattern  for  woollen  cloths, 

^*^  'Zi.^W^  in  which  large  and  small  honeycomb  cells  were  so  arranged 

^**  that  a  border  of  the  larger  cells  surrounded  an  enclosed 

portion  of  the  smaller  cells,  though  neither  the  large  nor 

the  small  honeycomb  was  new,  it  was  held  by  the  Court  of 

Exchequer  Chamber,  reversing  the  decision  of  the  Court  of 

Exchequer,  that  this  combination  of  the  two  was  a  new  and 

original  design  within  the  meaning  of  the  Act.((Q 

"I  cannot  help  thinking,"  said  Wightman,  J.,  "that  the 
Court  of  Exchequer,  in  their  decision,  proceeded  upon  a 
supposed  analogy  between  the  case  of  an  invention  for 
which  a  patent  is  obtained,  and  a  design  which  comes 
under  the  protection  of  the  Act  for  amending  the  laws 
relating  to  the  copyright  of  designs  for  ornamenting  articles 
of  manufacture.  The  Act  uses  the  words  *any  new  and 
original  design.'  That  is  not  a  project  or  idea  in  the  nature 
of  an  invention,  but  the  representation  of  something  which 
a  draughtsman  has  for  the  first  time  produced.  If  that  be 
the  true  meaning  of  the  word  '  design,'  there  is  no  doubt 

(a)  Margetaon  y.  Wright  (2  De  G.  &  S.  420).  And  see  MilUiigen  ▼. 
Ficken  (i  C.  B.  799),  where  it  was  doubted  whether  a  mechanical  con- 
trivance within  the  stem  of  a  parasol,  for  raising  or  lowering  it  with 
one  hand,  was  a  denign  for  the  shape  or  configuration  of  an  aaiiicle  of 
manufacture  within  the  Act.  See  also  Windover  v.  Smith  (32  Beav. 
200;  7  L.  T.  N.  S.  776 ;  32  L.  J.  561,  Oh.). 

(6)  Holdsworth  v.  M'Crae  (L.  Kep.  2  Eng.  &  Ir.  App.  380;  36  L.  J. 
297i  Q.  B. ;  S.  C,  in  Conrts  below,  5  B.  &  ti.  495 ;  33 X.  J.  329,  Q.  B. ; 
L,  Bep.  I  Q.  B.  264;  35  L.  J.  123,  Q.  B.;  13  L.  T.  N.  S.  801). 

(e)  Uarriaon  v.  Taylor  (4  H.  &  N.  815 ;  29  L.  J.  3,  Ex.). 

(d)  Ibid. 
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in  this  case  that  there  was  a  design ;  for  there  was  a  drawing,  ^t^ 
and  it  was  an  original  drawing.  It  is  true  that  all  its  Chaitmxix. 
component  parts  had  already  been  produced ;  but  no  one 
had  produced  such  a  pattern.  It  was  said  in  the  Court 
below  that  this  was  '  a  mere  combination  in  a  manner  well- 
known.'  So  it  is  with  a  picture :  all  its  parts  may  be  old, 
but  the  combinlfction  forms  a  new  design/*(a) 

So  it  has  been  held  that  a  new  and  original  combination, 
to  be  protected  as  a  design,  may  be  the  result  of  simulta- 
neously apxJying  two  old  and  known  designs  to  the  orna- 
menting of  a  buttoa(6) 

But  where  four  old  designs  were  respectively  applied 
to  three  ribbons  and  a  button,  the  three  ribbons  being 
then  united  so  as  to  form  a  badge.  Lord  Hatherley  (when 
Vice-Chancellor  Wood)  considered  it  so  very  doubtful 
whether  this  union  amounted  to  a  new  design  within 
5  &  6  Vict.  c.  1 00,  that  he  refused  to  grant  an  injunction 
to  restrain  the  manufacture  and  sale  of  a  similar  com- 
bination.(c) 

A  design  consisting  of  a  double  card-«basket,  formed  of  a 
combination  of  two  baskets,  admitted  to  be  separately  old  in 
design,  was  held  not  to  be  a  new  and  original  design  by 
Malins,  V.C.(d) 

The  same  judge  decided  similarly  as  to  the  portrait  of  ^  a 
public  personage,  copied  from  a  photograph  and  applied  as  a 
design  upon  earthenware.(6) 

A  new  combination  must,  in  order  to  be  protected,  con-  New  oomUn*- 
stitute  one  design,  and  not  a  multiplicity  of  designs.(/)         ?ma2^^°' 

Thus,  where  a  person  claimed  the  protection  of  5  <fe  6  **•*»"• 
Vict.  c.  100,  for  ^  shawl  which  he  contended  was  new  in 
respect  of  the  five  following  points:  (i)  a  reversible  cloth, 
with  the  two  sides  of  different  texture  and  colours ;  (2)  a 
scollop  pattern  on  pjula  of  the  shawl ;  (3)  a  particular 
border  round  the  slwtwl;  (4)  a  particular  configuration  of 
the  corners  of  the  shawl ;  (5)  a  newly  invented  fringe  to 
surround  the  shawl;  all  which  points  had  been  in  public 
use  before,  but  the  combination  of  them  in  the  case  of  his 
shawl  was  new,  the  Court  of  Queen's  Bench  was  strongly 

(a)  4  H.  &  N.  820. 

(b)  Beg.  v.  FiiTnarif  referred  to  by  Lord  Campbell,  0.  J.,  in  Norton 
T.  NichoUs  (I  El.  &  El.  765 ;  27  L.  J.  225,  Q.  B.;  7  W.  R.  421 ;  33 
L.  T.  181) ;  aad  argttendo  in  Harrison  v.  Taylor  (3  H.  &  N.  301,  304). 

(c)  Muiloney  v.  Stevens  (10  L.  T.  N.  S.  190). 
id)  Lazarus  v.  diaries  (L.  R.  16  Eq.  117). 

(e)  Adams  y.  Olementson  (L.  B.  12  C.  D.  714). 
f)  Norton  v.  Nicholls  (l  El.  &  El.  761 ;  27  L.  J.  225,  Q.  B. ;  7  W. 
B.  420;  33L.  T.  131). 
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proprietor." 


inclined  to  think  that  such  a  combination  was  not  a 
"design"  within  the  meaning  of  the  Act.(a)  "The  five 
points  relied  upon,"  said  Lord  Campbell,  C.J.,  "being  all 
old,  no  distinction  is  to  be  made  between  them  and  any 
other,  in  the  texture,  configuration,  or  ornaments  of  the 
shawl.  Therefore  the  combination  supposed  to  constitute 
the  design  which  the  plaintiff  now  seeks  to  protect,  compre- 
hends  all  that  is  to  be  discovered  on  both  sides  of  the  shawls 
colour  as  well  as  shape.  We  do  not  doubt  that  a  combina- 
tion may  be  a  '  design  *  within  the  meaning  of  the  statute : 
and  we  adhere  to  the  decision  of  this  court  in  Reg,  v.  Firman, 
cited  in  Harrison  v.  Tayloi\(fi)  that  a  new  and  original  com- 
bination, to  be  protected  as  a  *  design,*  may  be  the  result  of 
simultaneously  applying  two  old  and  known  designs  to  the 
ornamenting  of  a  button.  But,  having  regard  to  the 
language  of  the  Act  of  Parliament,  and  to  the  object  of  the 
Legislature,  we  think  that  the  result  of  the  combination,  to 
be  protected  as  a  '  design,'  must  be  one  design  and  not  a 
multiplicity  of  designs.  The  statute  does  not  mention  any 
article  of  manufacture  being  a  design,  but  considers  the 
design  to  be  protected  as  *  applicable  to  the  ornamenting  of 
any  article  of  manufacture.'  The  'design'  is  always  con- 
sidered diflTerent  from  the  *  article  of  manufacture  or  the 
substance  to  which  it  is  to  be  applied.'  This  is  particularly 
to  be  observed  in  sect.  3,  in  which  the  articles  of  manu- 
facture are  enumerated,  'to  which'  the  design  'is  to  be 
applied.'  An  ornament  for  a  lady's  gown  may  well  be  a 
'design'  to  be  protected,  although  the  ornament  be  the 
result  of  a  new  combination  of  lace  and  ribands :  but  the 
whole  gown  itself  could  hardly  be  such  a . '  design,'  although 
it  be  granted  that  the  compound  parts  and  ornaments, 
before  well-known  separately,  are  arranged  according  to  a. 
fashion  entirely  new.  Such  an  extension  of  the  statute  is 
quite  unnecessary  for  the  object  which  the  Legislature 
seems  to  have  had  in  view ;  and  we  need  not  point  out  the 
great  public  inconvenience  which  would  arise  if  we  were  to- 
put  such  a  construction  upon  it." 

The  author  of  any  new  and  original  design  shall  be  con- 
sidered the  proprietor  thereof,  unless  he  executed  the  work  on 
behalf  of  another  person  for  a  good  or  valuable  consideration, 
in  which  case  such  person  shall  be  considered  the  proprietor ;. 
and  every  person  acquiring  for  a  good  or  valuable  considera- 
tion a  new  and  original  design  or  the  right  to  apply  the  same 

(a)  NoHon  v.  NichoUs  (i  El.  &  El.  761 ;  27  L.  J.  225,  Q.  B. ;  7  W.  IL 
420;  33L.  T.  131). 
(t)  3  H.  &  N.  301,  304. 
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to  any  such  article  or  substance  as  aforesaid,  either  exclusively       ^t^' 
of  any  other  person  or  otherwise,  and  also  every  person  on  Ckaptebxix. 
whom  the  property  in  such  design  or  such  right  to  the  appli- 
cation thereof  shall  devolve,  shall  be  considered  the  proprietor 
of  the  design  in  the  respect  in  which  the  same  may  have  been 
so  acquired,  and  to  that  extent,  but  not  otherwise,  (a) 

On  the  similar  words  of  the  old  Act,(&)  Jessel,  M.E.,  laid  it 
down  that  in  order  for  a  man  to  be  a  proprietor,  he  must  have 
some  right,  either  general  or  limited,  "  to  apply  the  design." 
Therefore,  where  the  plaintiff  agreed  to  purchase  from  C,  an 
American,  a  number  of  cases  of  an  article  newly  designed 
and  about  to  be  manufactured,  together  with  the  exclusive  right 
to  sell  the  article  in  England,  for  a  price  agreed  upon,  which  was 
to  cover  both  the  right  and  the  goods ;  the  plaintiff  to  obtain 
such  protection  as  he  could  do  under  English  law,  and  to  get 
the  goods  only  from  C,  it  was  held  that  the  plaintiff  was  not 
entitled  to  register  himself  as  proprietor.  His  lordship  was 
of  opinion  that  the  purchaser  never  had  the  "  right  to  apply  " 
the  design  to  any  article  manufactured :  C.  still  retained  the 
right  to  manufacture  the  articles,  the  plaintiff  being  entitled 
only  to  the  sole  right  of  selling  in  England.(c) 

In  this  case,  the  contract  being  made  in  July  and  the  money 
not  being  paid  till  the  goods  were  delivered  in  the  following 
September,  nothing  passed  to  the  purchaser  until  the  delivery 
of  the  goods  in  September ;  so  that  even  if  the  contract  had 
amounted  to  a  transfer  of  copyright,  the  transfer  did  not  take 
place  till  then. 

Eegistration  of  Designs. 

On  application  by  or  on  behalf  of  any  person. claiming  to  ^ppKoation. 
be  the  proprietor  of  any  new  or  original  design(rf)  not  pre- 
viously published  in  the  United  Kingdom,  the  Comptroller 
Greneral  of  Patents,  Designs  and  Trade  Marks  may  register 
the  design  under  this  part  of  this  Act.(6) 

The  application  must  be  made  in  the  form  set  forth(/)  in  Fom  of 
the  First  Schedule  to  the  Act,  or  in  such  other  form  aS  may  ^^ 
be  from  time  to  time  prescribed,  and  must  be  left  at,  or  sent 
by  post  to,  the  Patent  Office  in  the  prescribed  manner.(^) 

The  application  must  contain  a  statement  of  the  nature  of 
the  design,  aifd  the  class  or  classes  of  goods  in  which  the 
applicant  desires  that  the  design  be  registered.(A) 

(a)  Sect.  6i.  (h)  $  &6  Yict.  c.  loo,  s.  5. 

(c)  JewiU  V.  Echhardt  (L.  R.  8  0.  D.  404). 
((2)  As  to  what  designs  are  new  and  original,  vide  ante,  pp.  283, 284. 
(e)  Sect.  47.  (/)  See  the  form  set  forth  post,  p.  289,  note  (a). 

ig)  Ibid,  subsect.  2.  (h)  Ibid,  snbsect.  3.     - 
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more  than  one 


» 


» 


F^L  rj^Q  same  design  may  be  registered  in  more  than  one  class, 

CHAinsziz.  and,  in  case  of  doubt  as  to  the  class  in  which  a  design  ought 
Begbtrationin    to  be  registered,  the  Comptroller  may  decide  the  question.(a) 

For  the  purposes  of  the  registration  of  designs,  goods  are 
(by  the  Designs  Eules  1883,  Bule  5)  classified  in  the  manner 
following : — 

CXiA.9BX8. 

1.  Articles  composed  wholly  or  partly  of  metal,  not  included 
in  Glass  2. 

2.  Jewellery. 

3.  Articles  composed  wholly  or  partly  of  wood,  bone,  ivory, 

papier  mach^,  or 
other  solid  sub- 
stances not  in- 
cluded in  other 
classes. 

glass,  earthenware 
or  porcelain, 
bricks,  tiles,  or 
cement. 

paper  (except 
hangings). 

leather,  including 
bookbinding,  of 
all  materials. 

7.  Paper  hangings.  * 

8.  Carpets  and  rugs  in  all  materials,  floorcloths,  and  oil- 
cloths. 

9.  Lace,  hosiery. 

10.  Millineiy  and  wearing  apparel,  including  boots  and  shoes. 

1 1.  Ornamental  needlework  on  muslin  or  other  textile  fabrics. 

12.  Goods  not  included  in  other  classes. 

13.  Printed  or  woven  designs  on  textile  piece  goods. 

14.  „'  „  handkerchiefs  and  shawls. 

The  consequence  of  registering  a  design  under  a  wrong 
class  appears  not  to  have  been  judicially  determined ;  but  a 
mistake  of  this  kind  could  hardly  be  held  to  excuse  a 
piracy.(6) 

All  communications  between  an  applicant  for  the  registra- 
tion of  a  design  and  the  Comptroller  or  the  Board  of  Trade, 
as  the  case  may  be,  may  be  made  by  or  through  an  agent 
duly  authorised  to  the  satisfaction  of  the  Comptroller.(c) 

(ct)  Sect.  47,  Bubsects.  4  and  5. 
{h)  See  per  Moore,  J.,  Lowndes  y.  Browne  (12  Ir.  L.  E.  303). 

(c)  Rule  6. 


5. 
6. 


» 


it 


» 


9> 


Cona«qaenoe  of 
registering 
under  wrong 
elau. 


Agents. 
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An  application  for  the  registration  of  a  design  shall,  with       ^1!1^' 
the  prescribed  fee,  be  left  at  the  Patents  Office,  Designs  chaptmxix. 
Branch,  or  be  sent  prepaid  by  post,  addressed  to  the  Comp- 
troller at  the  Patents  Office  (Designs  Branch),   25,  South- 
ampton Buildings,  Chancery  Lane,  London.(a) 

An  appUcation  for  the  registration  of  a  design,  and  all  sim  or 
drawings,  sketches,  photographs,  or  tracings  of  a  design,  and  ^^'"• 
all  other  documents  sent  to  or  left  at  the  Patent  Office, 
Designs  Branch,  cff  otherwise  furnished  to  the  Comptroller  or 
to  the  Board  of  Trade,  shall  be  written,  printed,  copied,  or 
drawn  upon  strong  wide-ruled  foolscap  paper  (on  one  side 
only),  of  the  size  of  1 3  inches  by  8  inches,  leaving  a  margin 
of  not  less  than  one  inch  and  a  half  on  the  left-hand  part 
thereof,  and  the  signature  of  the  applicants  or  agents  thereto 
must  be  written  in  a  large  and  legible  hand.(6) 

The  Comptroller  may  in   any  particular  case   vary  the 
requirements  of  this  rule  as  he  may  think  fit.(c) 

On  application  for  registration  of  a  design  the  applicant  Drawingt.*©. 
must  furnish  to  the  Comptroller  the  prescribed  number  of  whraawSica^n 


made. 


(a)  Bnle  7  of  the  Designs  Rules,  1883.    By  Bale  4  an  application 
for  the  registration  of  a  design  is  to  be  in  the  following  form : — 

Application  por  Begistration  op  Design  in 

Classes . 

You  are  hereby  requested  to  register  the  accompanying  design 

in  Glass ,  in  the  name  of  • 


•  Here  insert 

legibly  the 

name,  address, 

and  description 

of of  the 

individual  or 

who  claims  to  be  the  proprietor  thereof,  and  to  retnm  the  same  to 


Statement  of  nature  of  designf. 


t  Such  as 
whether  it  is 


+ 


applicable  for 
the  pattern  or 
for  the  shape. 


(Signed) t  Tobesimed 

by  the  applicant. 

Dated  the day  of 188 . 

To  the  Comptroller, 
Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 
Chanceiy  Lane,  London,  W.G. 

(&)  Bule  8.  (c)  im. 
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Past  I. 
Chjlptsh  XIX. 


Sketches  and 
drawingv. 


Nataie  of  design, 


Amendments. 


Enlargement 
of  time. 


Applications 
may  be  sent  by 
post. 


Acknowledg- 
ment to 
applicant 


Patterns." 


copies  of  drawings,  photographs,  or  tracings  of  the  design 
sufficient,  in  the  opinion  of  the  Comptroller,  for  enabling  him 
to  identify  the  design ;  or  the  applicant  may,  instead  of  such 
copies,  furnish  exact  representations  or  specimens  of  the 
design.(a) 

This  is  a  ■  relaxation  of  the  old  rule,  which  required  that 
exact  copies  of  the  design  should  be  furnished. 

By  Eule  9  of  the  Designs  Bules,  1883,  the  application 
for  the  registration  of  a  design  is  to  be  accompanied  by  a 
sketch  or  drawing,  or  by  three  exactly  similar  drawings,  photo- 
graphs, or  tracings  of  the  design,  or  by  three  specimens  of  the 
design,  and  shall,  in  describing  the  nature  of  the  design,  state 
whether  it  is  applicable  for  the  pattern  or  for  the  shape  or 
configuration  of  the  design,  and  the  means  by  which  it  is 
applicable. 

When  sketches,  drawings,  or  tracings  are  furnished  they 
must  be  fixed. 

When  the  articles  to  which  designs  are  applied  are  not  of 
a  kind  which  can  be  pasted  into  books,  drawings,  photo- 
graphs, or  tracings  of  such  designs  must  be  furnished. 

Any  document,  drawings,  sketches,  or  tracings  for  the 
amending  of  which  no  special  provision  is  made  by  the  Act 
may  be  amended,  and  any  irregularity  in  procedure  which, 
in  the  opinion  of  the  Comptroller,  may  be  obviated  without 
detriment  to  the  interest  of  any  person  may  be  corrected,  if 
the  Comptroller  think  fit,  and  upon  such  terms  as  he  may 
direct.  (6) 

The  time  prescribed  by  the  Rules  for  doing  any  act  or 
taking  any  proceeding  thereunder  may  be  enlarged  by  the 
Comptroller,  if  he  think  fit,  and  upon  such  terms  as  he  may 
direct,  (c) 

Any  application,  notice,  or  other  document  authorised  or 
required  to  be  left,  made,  or  given  at  the  Patent  Office  or  to 
the  Comptroller  or  to  any  other  person  under  the  Designs 
Eules,  1883,  may  be  sent  by  a  prepaid  letter  through  the 
post,  and  if  so  sent  shall  be  deemed  to  have  been  left,  made, 
or  given  respectively  at  the  time  when  the  letter  containing 
the  same  would  be  delivered  in  the  ordinary  course  of 
post.(c^) 

On  receipt  of  an  application  for  registration,  the  Comp- 
troller is  to  send  to  the  applicant  an  acknowledgment 
thereof,  (e) 

In  a  case  decided  under  21  &  22  Vict.  c.  70,  s.  50  (which 


(a)  Sect.  48, 


(6)  Eule  30. 
(it)  Eule  12. 


(c)  Eule  31. 
(e)  Eule  10. 
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permitted  registration  of  a  "  pattern"  of  the  article  to  wliich  p^l 
the  design  was  applied),  it  was  held  that  where  a  pattern  con-  caiJTBR  xix. 
sisting  of  different  parts,  any  one  of  which  might  be  considered 
a  "  design,"  was  registered,  the  claim  was  to  the  whole  com- 
bination, and  not  to  any  of  the  parts  thus  combined ;  none  of 
the  parts,  taken  separately,  being  protected  by-  such  regis- 
tration, though  the  pattern  taken  as  a  combination  was.(«) 

In  this  case  Lord  Westbury  pointed  out,  "as  well  for 
warning  to  inventors  as  for  the  protection  of  the  public,  that 
if  a  design,  as  exhibited  in  a  pattern,  is  filed  and  registered  by 
an  inventor,  without  any  further  limitation  or  description 
than  that  which  is  given  by  the  design  itself,  it  protects  the 
entire  thing  and  the  entire  thing  only ;  the  protection  cannot, 
at  pleasure,  be  made  applicable  one  day  to  the  entirety  and 
another  day  to  the  separate  integral  parts  or  elements  of  the 
entire  design.  It  must  be  considered  that  the  protection  of 
the  statute  is  invoked  for  the  entire  thing  that  appears  upon 
the  register,  and  is  applicable  to  nothing  but  the  exact  copy 
of  the  thing  so  registered." 

"That  which  is  different  in  shape  and  form,  or  in  the 
relative  positions  of  its  several  parts,  which  is  not  a  repro- 
duction of  it,  as  a  replica  or  copy  of  a  picture,  would  not  be 
an  infringement  of  the  thing  so  specified."(^) 

The  Comptroller  may,  if  he  thinks  fit,  refuse  any  drawinsf,  Power  of  refiisti 
photograph,  tracing,  representation,  or  specimen  which  is  not,  gJSJtroiicr. 
in  his  opinion,  suitable  for  the  official  records.(c) 

The  Comptroller  may  also,  if  he  thinks  fit,  refuse  altogether 
to  register  a  design  presented  to  him  for  registration  \{d)  but  in 
this  case  any  person  aggrieved  by  such  refusal  may  appeal 
therefrom  to  the  Board  of  Trade, 

By  section  94  of  the  Act  the  applicant  is  given  a  right  to  Hearing  by 
be  heard,  before  the  Comptroller  exercises  adversely  to  him  comptroller, 
any  discretionary  power. 

Before  exercising  any  discretionary  power  given  to  the 
Comptroller  by  the  Act  adversely  to  an  applicant  for  regis- 
tration of  a  design,  th3  Comptroller  is  to  give  him  ten  days 
notice  of  the  time  when  he  may  be  heard  personally  or  by 
his  agent  before  the  Comptroller.(e) 

Within  five  days  from  the  date  when  such  notice  would  be 
delivered  in  the  ordinary  course  of  post,  the  applicant  must 

<a)  Hold/worth  v.  M'Crea  (L.  R,  2  Eng.  &  Ir.  App.  380). 

(b)  Ibid.  p.  388.  (c)  Sect.  48. 

{(£)  Sect.  48,  Bubsect.  6.  There  is  also  a  special  provision  in  sect.  86 
empowering  the  Comptroller  to  refuse  to  register  a  design  or  trade- 
mark of  which  the  use  would,  in  his  opinion,  be  contrary  to  law  or 
morality.  (e)  Rule  13. 

U  2 
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PjlmI. 

GxlfTKR  XIX. 

Notification  of 

Comptroller's 

dedtton. 


Appeal  to  Board 
of  Trade. 


Notice  of 
aopeal  to  Board 
of  Trade. 


Statement  on 
appeal. 


Notice  to 
•    Secretarrof 
Board  of  Trade. 


Directions  by 
Board  of  Trade. 


notify  to  the  Comptroller  whether  or  not  he  intends  to  be 
heard  upon  the  matter,  (a) 

The  decision  or  determination  of  the  Comptroller  in  the 
exercise  of  any  such  discretionary  power  as  aforesaid  must 
be  notified  to  the  applicant.(6) 

The  Board  of  Trade  must,  if  required,  hear  the  applicant 
and  Comptroller,  and  may  make  an  order  determining  whether, 
and  subject  to  what  conditions,  if  any,  registration  is  to  be 
permitted.(c) 

Where  the  Comptroller  refuses  to  register  a  design,  and 
the  applicant  intends  to  appeal  to  the  Board  of  Trade  from 
such  refusal,  he  must,  within  one  month  from  the  date  of 
the  decision  appealed  against,  leave  at  the  Patent  Office, 
Designs  Branch,  a  notice  of  such  his  intention.(rf) 

Such  notice  must  be  accompanied  by  a  statement  of  the 
grounds  of  appeal,  and  of  the  applicant's  case  in  support 
thereof.(e) 

The  applicant  must  forthwith  on  leaving  such  notice  send 
a  copy  thereof  to  the  Secretary  of  the  Board  of  Trade,  No.  7, 
Whitehall  Gardens,  London.(/) 

The  Board  of  Trade  may  thereupon  give  such  directions 

(a)  Bole  14.  (h)  Bale  15. 

(c)  Sect.  47,  Bubsect.  7. 

(d)  Bule  16.    The  following  is  the  form  given  in  the  2nd  Schedule 
to  the  Designs  Boles,  1883  : — 

Appeal  to  Board  of  Tbadb  on  Befusal  op  Comptroller 

TO  Begister  a  Design. 

[To  he  accompanied  by  an  unstamped  copy.^ 


Sib, 


I  hereby  appeal  against  your  decision  npon  my  application 


to  register. 


*  The  lUtement  and  beg  to  snbmit  my  case*  for  the  decision  of  the  Board  of  Trade, 
ofthecaietobe 

I  am^  Sir, 

Your  obedient  servant. 


written  upon 
fodscap  paper 
(on  one  side 
only),  with  a 
margin  of  two 
inehea  on  the 
left-hand  aide 
thereof. 


The  Comptroller, 
Patent  Office,  Designs  Branch, 
25,  Sonthampton  Baildings, 
Chancery  Lane,  London,  W.C. 


1 


(c)  Bule  17. 


(/)  Bnle  18. 
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(if  any)  as  they  may  think  fit  for  the  purpose  of  the  hearing       ^t^' 
of  the  appeal  for  the  Board  of  Trade,  (a)  chamkbxix. 

Seven  days  notice,  or  such  shorter  notice  as  the  Board  of  Notice  of  time 
Trade  may  in  any  particular  case  direct,  of  the  time  and  ®'^"***^^- 
place  appointed  for  the  hearing  of  the  appeal  shall  be  given 
to  the  Comptroller  and  the  applii3ant.(6) 

The  Comptroller  may,  in  any  case  of  doubt  or  difficulty  power  of 
arising  in  the  administration  of  any  of  the  provisions  of  JJS[J^£JSSE>m. 
this  Act,  apply  to  either  of  the  law  officers  for  directions  in  of  law  officers, 
the  matter.(c) 

If  the  Comptroller  determines  to  register  a  design,  he  shall  Notice  of 
as  soon  as  may  be  send  to  the  applicant  a  certificate  of  such  '^«***'***^' 
registration  in  the  prescribed  form,  sealed  with  the  seal  of  the 
Patent  Office.(rf)- 

Upon  the  sealing  of  a  certificate  of  registration  the  Comp-  Begisterm? 
troller  is  to  cause  to  be  entered  in  the  register  of  designs  ^^^' 
the  name,  address,  and  description  of  the  registered  proprietor, 
and  the  date  upon  which  the  application  for  registration  was 
received  by  the  Comptroller,  wliich  day  shall  be  deemed  to 
be  the  date  of  the  registration.(e) 

There  is  to  be  kept  at  the  patent  office  a  book  called  the  Register  of 
Eegister  of  Designs,  in  which  are  to  be  entered  the  names  ^^^•• 
and  addresses  of  proprietors  of  registered  designs,  notifications 
of  assignments  and  of  transmissions  of  registered  designs,  and 
such  other  matters  as  may  from  to  time  be  prescribed.(/) 

The  register  of  designs  is  to  be  primd  fade  evidence  of 
any  matters  by  the  Act  directed  or  authorised  to  be  entered 
therein.  (^) 

(a)  Rule  19.  (&)  Rule  20.  (c)  Sect.  95. 

(d)  Rule  II.  The  following  is  the  form  given  in  Schedule  2  to  the 
Designs  Rules,  1883: — 

Certificat£  of  Registration  of  Design. 

(R'^  No .) 

Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings, 

Chancery  Lane,  London,  W.C. 

This  is  to  certify  that  the  Design  of  which  this  is  a  copy  was 

registered  this ^day  of 188 ,  in  pursuance  of 

the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  i^  respect  of  the 

application  of  such  Design  to  articles  in  Class ,  f or  which  a 

copyright  of  five  years  is  granted. 

(e)  Rule  21.  (/)  Sect  55.  (.7)  Ihid. 
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PabtI. 

Chapteb  XIX. 

Certificate  of 
registration. 


Trusts  not  to  be 
registered. 


Inspection  of 

registered 

designs. 


Information  as 
to  existence  of 
copyright. 


The  Comptroller  is  to  grant  a  certificate  of  registration  to 
the  proprietor  of  the  design  when  registered  ;  and  the  Comp- 
troller may,  in  case  of  loss  of  the  original  certificate,  or  in'any 
other  case  in  which  he  deems  it  expedient,  grant  a  copy  or 
copies  of  the  certificate.(a) 

No  notice  of  any  trust  expressed,  implied  or  construc- 
tive is  to  be  received  by  the  Comptroller  or  entered  in  the 
register.  (6) 

Diuing  tlie  existence  of  copyright  in  a  design,  the  design 
is  not  to  be  open  to  inspection  except  by  the  proprietor,  or  a 
person  authorised  in  writing  by  the  proprietor,  or  a  person 
authorised  by  the  Comptroller  or  by  the  Court,  and  furnish- 
ing such  information  as  may  enable  the  Comptroller  to 
identify  the  design  ;  nor  except  in  the  presence  of  the  Comp- 
troller, or  of  an  officer  acting  under  him,  nor  except  on  pay- 
ment of  the  prescribed  fee ;  and  the  person  making  the 
inspection  shall  not  be  entitled  to  take  any  copy  of  the  design, 
or  of  any  part  thereof.(c) 

When  the  copyright  in  a  design  has  ceased,  the  design 
shall  be  open  to  inspection,  and  copies  thereof  may  be  taken 
by  any  person  on  payment  of  the  prescribed  tee.(d) 

On  the  request  of  any  person  producing  a  particular  design, 
together  witli  its  mark  of  registration,  or  producing  only 
its  mark  of  registration,  or  furnishing  such  information  as 
may  enable  the  Comptroller  to  identify  the  design,  and 
on  payment  of  the  prescribed  fee,  it  is  the  duty  of  tlie 
Comptroller  to  inform  such  person  whether  the  registration 


(a)  Sect.  49.     The  following  form  is  given  in  the  Schedule  to  the 
Eules  of  1883  :— 

Application  for  Copy  op  Oertotcate  op  Eegistuation 

OP  Design. 

SiK, 

I  hereby  request  you  to  furnish  me  with  a  Copy  Certificate 
of  Registration  of  Design  No. in  Class . 

(Signed)^ 


Dat«d  the     _ 


.day  ot 


188. 


To  the  Comptroller, 

[Addressed  as  in  previous  notices.] 

Sect.  85.  (c)  Sect.  52. 


{d)  Ibid. 
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still  exists  in  respect  of  such  design,  and  if  so,  in  respect       p^"^' 
of  what  class  or  classes  of  goods,  and  stating  also  the  date  of  CHAWEaxix. 
registration,  and  the  name  and  address  of  the  registered 
proprietor.(a) 

Tlie  Comptroller  may,  on  receipt  of  the  prescribed  fee,  search  on 
make  searches  among  the  designs  registered  at  the  Patent  SJotcYor*^^ 
Office  after  the  commencement  of  the  Act,  and  inform  any  ^^^«^ 
person  requesting  him  so  to  do  whether  a  particular  design 
produced  by  such  person,  and  to  be  applied  to  goods  in 
any  particular  class,  is  or  is  not  identical  with,  or  an  ob\'ious 
imitation  of,  any  design  applied  to  such  goods  and  registered 
since  the  commencement  of  the  Act.  (6) 

If  a  registered  design  is  used  in  manufacture  in  any  foreign  copyright  to 
country,  and  is  not  used  in  this  country  within  six  months  of  ^entef  *'^"^**'" 
its  registration  in  this  country,  the  copyright  in  the  design  is 
to  cease.(c) 

Before  delivery  on  sale  of  any  articles  to  which  a  registered  Before  sale 
design  has  been  applied,  the  proprietor  must  (if  exact  repre-  SefiSShS™* 
sentations  or  specimens  were  not  furnished  on  the  application  co"P*roUfir. 
for  registration),  furnish  to  the  Comptroller  the  prescribed 
number  of  exact  representations  or  specimens  of  the  design ; 
and  if  he  fails  to  do  so,  the  Comptroller  may  erase  his  name 
from  the  register,  and  thereupon  his  copyright  in  the  design 
shall  ceeLae,{d) 

Before  delivery  on  sale  of  any  articles  to  which  a  registered  ^•''^^l, 
design  has  been  applied,  the  proprietor  of  the  design  must  deSgne  before 
cause  each  such  article  to  be  marked  with  the  prescribed  ■*^*' 
mark,  or  with  the  prescribed  word  or  words  or  figures,  denot- 
ing that  the  design  is  registered ;  and  if  he  fails  to  do  so  the 
copyright  in  the  design  shall  cease,  unless  the  proprietor 
shows  that  he  took  all  proper  steps  to  ensure  the  marking  of 
the  article.(e) 

Before  the  delivery  on  sale  of  any  article  to  which  a  now  to  be 
registered  design  has  been  applied,  the  proprietor  of  such  ""^*** 
design  must,  if  such  article  is  included  in  any  of  the  classes 
one  to  twelve  {ante,  p.  288),  cause  each  such  article  to  be  marked 
with  the  abbreviation  "E""  and  the  number  appearing  on 
the  certificate  of  registration,  and  shall,  if  such  article  is 
included  in  the  classes  thirteen  Dr  fourteen,  cause  each  such 
article  to  be  marked  with  the  abbreviation  "  EEG"."(/) 

Under  the  repealed  5  &  6  Vict.  c.  200  s.  4,  it  was  held 
that  if  the  proprietor,  whether  English  or  foreign,  sold  the 
registered  article  abroad  without  the  prescribed  mark,  he  lost 

(a)  Sect.  53.  (&)  Enle  35.  (c)  Sect.  54. 

(d)  Sect.  50,  snbsect.  2.  {e)  Sect.  51.  (/)  EtQe  32. 
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pam  I.  }^g  copyright,  (a)  Lord  Romilly,  M.R.  said :  '*  It  is  not  of  the 
chaptbb  XIX.  slightest  importance  whether  the  sale  is  at  Calais  or  at  Dover : 
the  spirit,  the  meaning  and  the  words  of  the  Act  are  clear, 
and  they  apply  to  every  person  and  to  every  place." 

Where  the  inventor  of  new  designs  published  and  sold 
them  in  a  book,  registered  under  the  5  &  6  Vict.  c.  icx>, 
and  containing  a  notice  that  persons  wishing  to  manufac- 
ture them  for  purposes  of  sale,  must  have  the  inventor's 
permission,  it  was  held  that  the  book  did  not  require 
to  be  stamped  with  the  letters  "E°,"  under  sect.  4  of  the 
Act.(6) 

It  was  lield  by  the  majority  of  the  Court  of  Queen's 
Bench  (Lord  Campbell,  C.J.,  and  Wightman,  J. ;  dissen- 
tiente  Coleridge,  J.),  in  the  case  of  HeyiDOod  v.  PotteT,{c)  that 
the  sale  of  patterns  only  of  certain  small  pieces  of  paper- 
hangings  containing  the  whole  design,  registered  under  5  &  6 
Vict.  c.  ICXD,  but  not  bearing  tbe  prescribed  raark,  dis- 
entitled the  proprietor  to  protection  against  parties  copying 
the  design  from  such  pattern  pieces,  and  publisliing  articles 
with  such  design  applied  to  them.  The  majority  of  the 
Court  considered  that  these  pattern  pieces  were  "  articles  of 
manufacture"  within  sect.  4  of  the  Act,  and  that  every 
article,  containing  the  design  secured,  should,  if  put  forth 
by  the  manufacturer  in  the  ordinary  course  of  trade,  contain 
the  mark  intended  to  be  a  caution  to  the  public  that  the 
design  of  the  article  had  been  secured  to  the  proprietor  by 
registration.  Lord  Campbell  said  he  could  not  see  that 
any  limit  was  fixed  to  the  size  of  the  article  so  put  forth. 
Coleridge,  J.,  on  the  other  hand,  considered  that  these 
pieces,  sold  merely  as  patterns,  could  not  properly  be  con- 
sidered as  paper  hangings.  "  There  is,"  he  said,  "  a  broad 
distinction,  as  it  seems  to  me,  between  the  pattern  of  an 
article  and  the  article  itself ;  between  what  is  the  ordinary 
subject  of  trade  and  what  is  put  forth,  as  it  were,  to  induce 
such  trade." 

This  was  remedied  by  sect.  4  of  2 1  &  22  Vict.  c.  70,  which 
provided  that  nothing  in  the  4th  section  of  the  Copyright  of 
Designs  Act,  1842,  should  extend  or  be  construed  to  extend 
to  deprive  the  proprietor  of  any  new  and  original  design, 
applied  to  ornamenting  any  article  of  manufacture  contained 
in  the  loth  class,  of  the  benefits  of  the  Copyright  of  Designs 
ActSj  or  of  this  Act,  provided  there  should  have  been  printed 

(a)  Sarazin  v.  Hamel  (32  Beav.  145,  151 ;  32  L.  J.  Ch.  380). 
(6)  Be  la  Branchardibre  v.  Elvery  (4  Exch.  380 ;  18  L.  J.  381,  Ex.). 

(c)  I  E.  &  Bl.  439;  22  L.  J.  133,  Q.  B. 
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on  such  articles,  at  each  end  of  the  original  piece  thereof,       ^t!l 
the  prescribed  mark  &c.  chaf™  xix. 

The  present  Act  repeals  both  the  Acts  just  referred  to,  but 
contains  no  provision  on  the  subject. 

If  any  person  describes  any  design  applied  to  any  article  JjS^^jf^bin 
sold  by  him  as  registered  which  is  not  so,  he  is  liable  fordMignas        ^ 
every  offence  on  summary  conviction,  to  a  fine  not  exceeding  '®«*'**"^ 

He  will  be  deemed  so  to  describe  the  design  if  he  sells  the 
article  with  the  word  "registered,"  or  any  word  or  words 
expressing  or  implying  that  registration  has  been  obtained 
for  the  article  stamped,  engraved  or  impressed  on,  or  other- 
wise applied  to  the  article.(6) 

The  exhibition  at  an  industrial  or  international  exhibition.  Exhibition  at 
certified  as  such  by  the  Board  of  Trade,  or  the  exhibition  StlSStiini 
elsewhere  during  the  period  of  the  holding  of  the  exhibition,  exhibiuonnot 
without  the  privity  or  consent  of  the  proprietor,  of  a  design,  in^Suli^  **' 
or  of  any  article  to  which  a  design  is  applied,  or  the  publica-  '•8*«^**<»- 
tion,  during  the  holding  of  any  such  exhibition,  of  a  descrip- 
tion of  a  design,  is  not  to  prevent  the  design  from  being 
registered,  or  invalidate  the  registration  thereof,  provided 
that  both    the    following    conditions  are  complied    with ; 
namely, — 

(i)  The  exhibitor  must,  before  exhibiting  the  design  or 
article,  or  publishing  a  description  of  the  design,  give 
the  Comptroller  the  prescribed  notice  of  his  intention  to 
do  so ;  and 

(2)  The  application  for  registration  must  be  made  before  or 
within  six  months  from  the  date  of  the  opening  of  the 
exhibition.(c) 

Any  person  desirous  of  exliibiting  a  design,  or  any  article  Notioeof 
to  which  a  design  has  been  applied,  at  an  industrial  or  inter-  "**********°" 
national  exliibition,  or  of  publishing  a  description  of  a  design 
during  the  period  of  the  holding  of  the  exhibition,  must,  after 
having  obtained  from  the  Board  of  Trade  a  certificate  that  the 
exhibition  is  an  industrial  or  international  one,  give  to  the 
Comptroller  seven  days'  notice  in  writing  of  his  intention  to 
exhibit  the  design  or  article,  or  to  publish  a  description  of  the 
design,  as  the  case  may  be.  For  the  purpose  of  identifying 
the  design  in  the  event  of  an  application  to  register  the 
same  being  subsequently  made,  the  applicant  must  furnish 
'to  the  Comptroller  a  brief  description  of  the  nature  of  the 
design,  accompanied  by  a  sketch  or  drawing  thereof,  and 

(a)  Sect  105.  (6)  HM.  (c)  Sect  57, 
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transferring 

copyright. 


*  Here  stato 
name  and 
address  of 
applicant. 


such  otlier  information  as  tlie  Comptroller  may  in  each  case 
require,  (a) 

Where  a  person  becomes  entitled  by  assignment,  trans- 
mission, or  other  operation  of  law  to  the  copyright  in  a  regis- 
tered design,  the  Comptroller,  on  request,  and  on  proof  of 
title  to  his  satisfaction,  is  to  cause  the  name  of  such  person 
to  be  entered  as  proprietor  of  the  copyright  in  the  design  in 
the  register  of  designs.(&) 

The  person  for  the  time  being  entered  in  the  register  of 
designs  as  proprietor  of  a  copyright  in  a  design  shall,  subject 
to  any  rights  appearing  from  such  register  to  be  vested  in 
any  other  person,  have  power  absolutely  to  assign,  grant 
licences  as  to,  or  otherwise  deal  with,  the  same,  and  to  give 
eflfectual  receipts  for  any  consideration  for  such  assignment, 
licence,  or  dealing.  Provided  that  any  equities  in  respect  of 
such  design  may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property.(c) 

By  the  repealed  Acts  the  copyright  in  designs  might  be 
transferred  by  any  writing  purporting  to  be  a  transfer,  and 
signed  by  the  proprietor ;  and  forms  of  transfer  and  authority 
to  register  were  given.(rf)  The  present  Act  contains  no  pro- 
vision on  the  subject. 

Jessel,  M.R.,  was  of  opinion  that  under  the  repealed  Acts  a 
partial  assignment  or  licence  must  also  have  been  in  writing.(e) 

(a)  Rule  36.  The  following  is  the  form  of  notice  given  in  the 
Schedule  to  the  Rules  of  1883  : — 

Notice  op  Intended  Exhibition  op  an  Unkegistered 

Design. 

hereby  give  notice  of  my  intention  to  exhibit  a 


t  SUtc 

"  opened  "  or 

"  is  to  open." 


t  Insert  brief 
description  of 
Desi^,  with 
drawing. 


of 

Exhibition,  whichf . 

of 


at  the. 


188 ,  under  the  provisions  of  the 


Patents,  Designs,  and  Trade  Marks  Act  of  1883 J. 


herewith  enclose  a^ 


Dated 


(Signed).  _ 
day  of. 


188. 


To  the  Comptroller, 

[Addressed  as  in  previous  notices.] 

(h    Sect.  85.  (c)  Sect.  87. 

(d)  5  &  6  Vict.  c.  100,  s.  6 ;  6  &  7  Vict.  c.  65,  s.  6. 
,  (e)  See  the  chapter  on  Transfer  of  Copyright,  ante,  p.  185. 
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The  same  learned  judge  was  of  opinion  that  an  assignee  or       ^^"'- 
licensee  could  not  register  before  the  proprietor  had  himself  Cvkmuxix. 
registered.     It  will  be  observed  that  the  new  section  speaks 
only  of  the  assignment,  &c.,  of  the  copyright  in  a  "registered  " 
design. 

Where  a  person  becomes  entitled  to  the  copyright  in  a  subieqoent 
registered  design,  or  to  any  share  or  interest  therein,  by  p^p'*®'®'*- 
assignment,  transmission,  or  other  operation  of  law,  or  where 
a  person  acquires  any  right  to  apply  the  design  either  exclu- 
sively or  otherwise,  a  request(a)  for  the  entry  of  his  name  in 
the  register  as  such  proprietor  of  the  design,  or  as  having 
acquired  such  right,  as  the  case  may  be  (hereinafter  called 
the  claimant),  must  be  addressed  to  the  Comptroller,  and  left 
at  the  Patent  Ofi&ce,  Designs  Branch.(&) 

Every  such  request  shall,  in  the  case  of  an  individual,  be  signatareto 

request. 

(a)  The  following  is  the  form  given  in  Schedule  2  to  the  Designs 
Rules,  1883  :— 

Request  to  enter  Name  op  Subsequent  Propeietor  op  Design, 
"WITH  Declaration  in  support  thereop. 

li  L  J Herelniert 

name,  foil 

hereby  request  that  you  yrill  enter  [f] name  [J] _in  the  SJ^^^JJ** 

t  My  or  OUT* 

Register  of  Designs  as  proprietor of  the  Desicfn  No in  t  Or  namee. 

°  §  Iam,orWc 

Class .  "  •«.  . 

II  HeresUte 

[§] entitled  as  to  the  said  Design rrSf.m7tted  1^ 

death,  marriajre, 

LJIJ, . ' bankniptcj,  or 

other  operation 
of  law,  and  if 

[t]  And  I  do  solemnly  and  sincerely  declare  that  the  above  several  SiSime^/t  state 
statements  are  true,  and  the  particulars  above  set  out  comprise  every  the  partioaiars 
material  fact  and  document  affecting  the  proprietorship  of  the  said  !?l"®?*  ^"/-^-s 
Design  as  above  claimed.  o  r    r  1  ^^by  deed  dated 


day  of 


And  I  make  this  solemn  declaration  conscientiously  believing  the  '^s      made 
same  to  be  true,  and  by  virtue  of  the  provisions  of  the  Statutory  ^  oT?hi^**' 
Declarations  Act,  1835.  pwt." 

ft*]  *f  This  para. 

L     J — graph  is  not 

Declared  at required  when 

the  declaration 
is  made  oat  of 
the  United 


Kingdom. 


J.I.-  J         *  ««  Kingaom 

this day  of 1 88 .  ••  To  be  signed 

here  by  the 

Before  me,  person  making 

r.  .-,  the  declaration. 

LttJ  tt  Signature 

rr    *u     n         i.     n  andtiUeofthe 

To  the  Comptroller,  authority  before 

[Addressed  as  before.]  deciwation  i» 


(h)  Bule  22. 


made. 
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name. 

Comptroller's 
discretion  as  to 
evidence. 


Inspection  of 
and  extracts  from 
registers. 


made  and  signed  by  the  person  requiring  to  be  registered  as 
proprietor ;  and  in  the  case  of  a  firm  or  partnership,  by  some 
one  or  more  members  of  such  firm  or  partnership,  or,  in 
either  case,  by  his  or  their  agent  respectively  duly  authorised 
to  the  satisfaction  of  the  Comptroller ;  and  in  the  case  of  a 
body  corporate,  by  their  agent  authorised  in  like  manner.(a) 

Every  such  request  shall  state  the  name,  address,  and 
description  of  the  claimant,  and  the  particulars  of  the  assign- 
ment, transmission,  or  other  operation  of  law  by  virtue  of 
which  the  request  is  made,  so  as  to  show  the  manner  in 
which  and  the  person  or  persons  to  whom  the  design  has  been 
assigned  or  transmitted,  or  the  person  or  persons  who  has  or 
have  acquired  such  right  as  aforesaid,  as  the  case  may  be.(6) 

Every  such  request  must  also  be  accompanied  by  a  statu- 
tory declaration  to  be  thereunder  written  verifying  the  several 
statements  therein,  and  declaring  that  the  particulars  above 
described  comprise  every  material  fact  and  document  aflfect- 
ing  the  proprietorship  of  the  design  or  the  right  to  apply  the 
same,  as  the  case  may  be,  as  claimed  by  such  request.(c) 

The  claimant  must  furnish  to  the  Comptroller  such  other 
proof  of  title  as  he  may  require  for  his  satisfaction.(£Q 

A  body  corporate  may  be  registered  as  proprietor  by  its 
corporate  name.(c) 

Where  under  these  Eules  any  person  is  required  to  do  any 
act  or  thing,  or  to  sign  any  document,  or  make  any  declaration 
on  behalf  of  himself  or  of  any  body  corporate,  or  any  document 
or  evidence  is  required  to  be  produced  to,  or  left  with,  the 
Comptroller  or  at  the  Patent  Office,  and  it  is  shown  to  the 
satisfaction  of  the  Comptroller  that  from  any  reasonable 
cause  such  person  is  unable  to  do  such  act  or  thing,  or  to 
sign  such  document,  or  make  such  declaration,  or  that  such 
document  or  evidence  cannot  be  produced  or  left  as  aforesaid, 
it  shall  be  lawful  for  the  Comptroller,  with  the  sanction  of 
the  Board  of  Trade,  and  upon  the  production  of  such  other 
evidence  and  subject  to  such  terms  as  they  may  think  fit,  to 
dispense  with  any  such  act  or  thing,  document,  declaration, 
or  evidence.(/) 

The  register  kept  is  to  be  at  all  convenient  times  open  to 
the  inspection  of  the  public,  subject  to  such  regulations  as 
may  be  prescribed ;  and  certified  copies,  sealed  with  the  seal 
of  the  Patent  Office,  of  any  entry  in  any  such  register  are  to 
be  given  to  any  person  requiring  the  same  on  pa/ment  of 
the  prescribed  iee.(ff) 

(a)  Rule  23.  (6)  Rule  24.  (c)  Rule  25. 

(d)  Rule  26.  (e)  Rule  27.  (/)  Rule  29. 

{g)  Sect.  88.    On  such  days  and  during  such  hours  as  the  Comp- 
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Printed  or  written  copies  or  extracts,  purporting  to  be       ^^i. 
certified  by  the  Comptroller  and  sealed  with  the  seal  of  the  ckiptmxix. 
Patent  Office,  of  or  from  registers  and  other  books  kept  there,  seaiodoopiMto 
are  to  be  admitted  in  evidence  in  all  Courts  in  Her  Majesty's  SJiSSST**^ 
dominions,  and  in  all  proceedings,  without  further  proof  or 
production  of  the  originals.(«) 

troUer  shall  from  time  to  time  determine  and  notify  by  a  placard  office  hours.  . 
pooted  at  the  Patent  Office  any  person  payinjjj  the  prescrioed  fee  may, 
on  production  of  the  number  of  any  design  of  which  the  copyris^ht  has 
ceased,  inspect  snch  design,  and  any  ^rson  paying  the  prescrioed  fee 
may  take  a  copy  or  copies  of  snch  design. 

(a)  Sect.  89.    Where  a  certificate  is  required  for  the  purpose  of  any  certificate  in 
legal  proceeding  or  other  special  purpose  as  to  any  entry,  matter,  or  JlS;^"*' 
thing  which  the  Comptroller  is  authorised  by  the  said  Act  or  these       "***' 
Bales  to  make  or  do,  the  Comptroller  may,  on  a  request  in  writing  and 
on  payment  of  the  prescribed  fee,  give  such  certificate,  which  shall  also 
specif  on  the  face  of  it  the  purpose  for  which  it  has  been  requested 
as  aforesaid  (Rule  34). 

The  foUowing  forms  are  given  in  Schedule  2  to  the  Eules  of  1883  :— 

Request  for  Certimcate  por  use  in  Legal  Proceedings. 
Sir, 

I  hereby  iPequest  you  to  send  me  for  the  purposes  of  use  in  the 
^  ,^^  •  Here  stAte  the 

suit  of  (•) title  of  the  legal 

proceedingt  or 

a  certificate  that  the  design  of  which  a  copy  is  herein  enclosed  was  JJjJiJJ^^^, 

(t) whiofi  the 

7^-        7;  oertiflcatels 

(olimea) required. 

^  -^        '  tfiore state 

day 1 88 the  entry, 

matter,  or  thing 


To  the  Comptroller,  which  the 

[Addressed  as  before.]  S^'ed?'^'" 


Gertipicate  por  use  in  Legal  Proceedings. 
In  the  matter  of 


No.. 


I, .Comptroller-General  of  Patents, 

Designs,  and  Trade  Marks,  hereby  certify  that 

Witness  my  hand  and  seal  this ^day  of 

188 


Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings, 
London. 


Comptroller. 
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A  certificate  purporting  to  be  under  the  hand  of  the  Comp- 
troller as  to  any  entry,  matter,  or  thing  which  he  is  autho- 
rised by  this  Act,  or  any  general  rules  made  thereunder,  to 
make  or  do,  shall  be  primd  facie  evidence  of  the  entry 
having  been  made,  and  of  the  contents  thereof,  and  of  the 
matter  or  thing  having  been  done  or  left  undone.(a) 

The  00^1(6)  may  on  the  application  of  any  person  aggrieved 
by  the  omission  without  sufficient  cause  of  the  name  of  any 
person  from  any  register  kept  under  the  Act,  or  by  any  entry 
made  without  sufficient  cause  in  any  such  register,  make 
such  order  for  making,  expunging,  or  varying  the  entry  as 
the  Court  thinks  fit;  or  the  Court  may  i-efuse  the  applica- 
tion ;  and  in  either  case  may  make  such  order  with  respect 
to  the  costs  of  the  proceedings  as  the  Court  tliinks  fit.(c) 

The  Court  may,  in  any  proceeding  under  this  section, 
decide  any  question  that  it  may  be  necessary  or  expedient  to 
decide  for  tlie  rectification  of  a  register,  and  may  direct  an 
issue  to  be  tried  for  the  decision  of  any  question  of  fact,  and 
may  award  damages  to  the  party  aggrieved.(cZ) 

Any  order  of  the  Court  rectifying  a  register  shall  direct 
that  due  notice  of  the  rectification  be  given  to,  the  Comp- 
troller. («) 

If  any  rectification  of  a  register  under  tlie  Act  is  required, 
in  pursuance  of  any  proceeding  in  a  Court  in  Scotland  or 
Ireland,  a  copy  of  the  order,  decree,  or  other  authority  for  the 
rectification  must  be  served  on  the  Comptroller,  who  is  to 
rectify  the  register  accordingly.(/) 

Where  an  order  has  been  made  by  the  Court,  under 
section  90  of  the  Act,  the  person  in  whose  favour  such  order 
has  been  made  shall  forthwith  leave  at  the  Patent  Office  an 
office  copy  of  such  order.  The  register  shall  thereupon  be 
rectified,  or  the  purport  of  such  order  shall  otherwise  be  duly 
entered  in  the  register,  as  the  case  may  be.(^) 

The  Comptroller  may,  on  request  in  writing,  accompanied 
by  the  prescribed  fee, — 

(i)  Correct  any  clerical  error  in,  or  in  connexion  with,  an 
application  for  registration  of  a  design  ;  or 

(2)  Correct  any  clerical  error  in  the  name,  style,  or  address 
of  the  registered  proprietor.(A) 


(a)  Sect.  96. 

(6)  "The  Court"  means  in  England  and  Ireland,  Her  Majesty's 
High  Court  of  Justice ;  and  in  Scotland,  any  Lord  Ordinary  of  the 
Coart  of  Sessi^)n  (sects,  iii,  117). 

(c)  Sect  90.  (d)  Ibid.  (e)  lUd. 

(/)  Sect,  III.  (g)  Eule  28.  (h)  Sect  91. 
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If  any  person  makes  or  causes  to  be  made  a  false  entry  in       ^^i- 
any  register  kept  under  this  Act,  or  a  writing  falsely  purport-  Chap™  xix. 
ing  to  be  a  copy  of  an  entry  in  any  such  register,  or  produces  Fairification  of 
or  tenders,  or  causes  to  be  produced  or  tendered  in  evidence  wgStera" 
any  such  writing,  knowing  the  entry  or  writing  to  be  false, 
he  shall  be  guilty  of  a  misdemeanor.(a) 


Infringement  of  Copyright  and  Eemedies. 

During  the  existence  of  copyright  in  any  design —  Penalty. 

(i.)  It  shall  not  be  lawful  for  any  person,  without  the 
licence  or  written  consent  of  the  registered  proprietor,  to 
apply  such  design  or  any  fraudulent  or  obvious  imitation 
thereof,  in  the  class  or  classes  of  goods  in  which  such 
design  is  registered,  for  purposes  of  sale  to  any  article  of 
manufacture  or  to  any  substance  artificial  or  natural  or 
partly  artificial  and  partly  natural ;  and 

(2.)  It  shall  not  be  lawful  for  any  person  to  publish  or 
expose  for  sale  any  article  of  manufacture  or  any  sub- 
stance to  which  such  design,  or  any  fraudulent  or  obvious 
imitation  thereof,  shall  have  been  so  applied,  knowing 
that  the  same  has  been  so  applied  without  the  consent 
of  the  registered  proprietor. 

Any  person  who  acts  in  contravention  of  this  section  shall 
be  liable  for  every  offence  to  forfeit  a  sum  not  exceeding  £50 
to  the  registered  proprietor  of  the  design,  who  may  recover 
such  sum  as  a  simple  contract  debt  by  action  in  any  Court  of 
competent  jurisdiction. (6) 

Under  the  similar  provisions  of  former  acts  it  was  held 
that  the  manufacture,  within  the  period  of  protection  of 
articles  to  which  a  registered  design  is  applied  without 
authority,  although  without  the  intention  of  selling  them 
within  that  period,  is  piracy,  (c) 

.Under  the  repealed  act,  5  &  6  Vict.  c.  icx>,  s.  7,  making  it 
piracy  to  sell  or  expose  for  sale,  either  with  knowledge  of  non- 
consent  by  the  proprietor,  or  after  being  served  with  a  written 
notice  signed  by  the  proprietor  or  liis  agent  to  a  like  effect,  it 
was  held  that  the  following  was  not  a  sufficient  statement,  that 
the  proprietor  of  the  copyright  had  not  given  his  consent  to 
the  application  of  his  design  to  a  particular  manufactured 
article :  "  I  hereby  further  give  you  notice  that  in  case  you 
apply  such  .design,  or  any  fraudulent  imitation  thereof,  for 

(a)  Sect.  93.  (h)  Sect.  58. 

(c)  M'Crae  v.  Holdsworth  (2  De  G.  &  S.  499). 
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any  purpose  whatsoever,  or  publish,  sell,  or  expose  for  sale 
chaftm  XIX.  any  article  of  manufacture,  or  any  substance  to  which  such 
design,  or  any  fraudulent  imitation  thereof,  shall  have  been 
so  applied,  contrary  to  the  true  intent  and  meaning  of  the 
said  Act  of  Parliament,  the  said  Joseph  Norton  (a)  will  insti- 
tute such  proceedings  as  he  may  be  advised  for  the  recovery 
of  the  penalties  which  you  may  thereby  incur,  and  also  for 
the  recovery  of  the  damages  which  he  may  thereby  sustain, 
and  likewise  to  restrain  you  from  any  further  violation  of 
the  said  Act  of  Parliament."  (6) 

"The  notice,"  said  Lord  Campbell,  C.J.,  delivering  the 
judgment  of  the  Court  of  Queen's  Bench,  "  does  say  that  if 
the  defendants  either  apply  the  design  to  an  article  of 
•  manufacture,  or  sell  or  expose  to  sale  an  article  of  manufac- 
ture with  the  design  applied  to  it,  he  will  sue  them ;  but  we 
cannot  think  that  this  is  tantamount  to  a  notice  that  he  had 
not  given  his  consent  to  the  application  of  his  design  to  the 
manufactured  article.  Such  notice  is  perfectly  consistent 
with  the  fact  of  his  having  actually  given  his  consent,  and 
cannot,  we  think,  be  considered  the  performance  of  a  condi- 
tion introduced  to  save  retail  dealers  from  very  serious 
Ifability.  It  is  likewise  worthy  of  observation  that  the 
notice  gives  no  indication  of  the  plaintiff's  real  cledm,  and 
that  this  remained  a  mystery  till  the  trial  began."(c) 

Notwithstanding  the  remedy  given  by  the  Act  for  the 
recovery  of  such  penalty  eis  aforesaid,  the  registered  proprietor 
of  any  design  may  (if  he  elects  to  do  so)  bring  an  action  for 
the  recovery  of  any  damages  arising  from  the  application  of 
any  such  design,  or  of  any  fraudulent  or  obvious  imitation 
thereof  for  the  purpose  of  sale,  to  any  article  of  manufacture 
or  substance,  or  from  the  publication,  sale,  or  exposure  for 
sale  by  any  person  of  any  article  or  substance  to  which  such 
design,  or  any  fraudulent  or  obvious  imitation  thereof  shall 
have  been  so  applied,  such  person  knowing  that  the  pro- 
prietor had  not  given  his  consent  to  such  application.((i) 

There  shall  be  paid  in  respect  of  applications  and  regis- 
tration and  other  matters  under  this  part  of  this  Act  such 
fees  as  may  be  from  time  to  time,  with  the  sanction  of  the 
Treasury,  prescribed  by  the  Board  of  Trade ;  and  such  fees 
shall  be  levied  and  paid  to  the  account  of  Her  Majesty's 


Action  for 
damages. 


FeesoD 

ngbtratloD,  &c. 


(a)  The  notice  was  given  "  for  and  on  behalf  of  Mr,  Joseph  Norton," 
by  his  solicitor  and  agent,  and  stated  at  its  commencement  that  the 
design  had  been  registered. 

(6)  Norton  v.  NichoUs  (i  El.  &  El.  761 ;  5  Jnr.  N.  S.  1205  J  7  ^-  S- 
420).  (c)  Ibid,  (d)  Sect.  59. 
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Exchequer  in  such  manner  as  the  Treasury  shall  from  time       pam^i. 
to  time  direct.(a)  ceaftsb  xix. 

Power  is  given  to  the  Board  of  Trade  from  time  to  time  to  power'oirBoBza 
make  such    general  rules    and   do    such   things   as   they  makeT^aai 
think  expedient,  subject  to  the  provisions  of  this  Act,  for  "»!»• 
regulating  the  practice  of  registration  under  this  Act;  for 
classifying  goods  for  the  purposes  of  designs  and  trade  marks ; 
and  generally  for  regulating  the  business  of  the  Patent  Office, 
and  all  things  by  this  Act  placed  under  the  direction  or 
control  of  the  Comptroller  or  the  Board  of  Trade.(6) 

Any  of  the  forms  in  the  first  schedule  to  this  Act  may  be 
altered  or  amended  by  rules  made  by  the  Board ;  and  general 
rules  may  be  made  under  this  section  at  any  time  after  the 
passing  of  this  Act,  but  not  so  as  to  take  effect  before  the 
commencement  of  this  Act,  and  shall  (subject  as  hereinafter 

(a)  Sect  56.  The  following  is  the  Schedtde  of  fees  annexed  to  the 
Designs  Rules,  1883 : — 

Fees.  £  s.    d, 

X.  On  application  to  register  one  design  to  be  applied  to 

single  articles  in  each  class  except  classes  13  and  14      o  10    o 

2.  On  application  to  register  one  design  to  be  applied  to 

single  articles  in  classes  13  and  14   .  .        .010 

3.  On  apphcation  to  register  one  design  to  be  applied  to  a 

set  of  articles  for  each  class  of  registration  .100 

4.  On  notice  of  appeal  to  Board  of  Trade  against  refusal 

of  Comptroller  to  register 100 

5.  Copy  of  certificate  of  registration,  each  copy        .        .010 

6.  On  request  for  Certificate  of  Comptroller  tor  legal  pro- 

ceedings or  other  special  pnrpose      .        .        .        .050 

i  same  as 

7.  On  request  to  enter  name  of  subsequent  proprietor       <  registra- 

(  tion  fee. 
3.  On  notice  to  Comptroller  of  intended  exhibition  of  an 

nnre^tered  design 050 

9.  Inspection  of  design  of  which  the  copyright  has  expired, 

for  each  quarter  of  an  hour       .        •        ,        .        .010 

i  costaccord- 

10.  Copy  of  one  snch  design <  ing  to  agreo- 

(        ment. 

11.  On  request  to  correct  clerical  error       .        .        .        .050 
12«  On  request  for  search  under  section  53         .        •        .050 

13.  On  request  to  enter  new  address 050 

14.  For  omce  copy,  every  100  words 004 

(but  never  less 
than  18,) 

15.  For  certifying  ofiLce  copies,  MS.  or  printed  •        .        .010 

Note. — ^The  term  "  set"  to  include  any  number  of  articles  ordinarily 
on  sale  together  irrespective  of  the  varieties  of  size  and  arrangement 
in  which  uie  particular  design  may  be  shown  on  each  separate  article. 

Q>)  Sect  loi. 

X 
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To  be  laid  berore 
Parliament. 


Applioations 
ana  notices  by 
poet. 


Declaration 
by  infant, 
lunatic,  &c. 


laleofMan. 


mentioned)  be  of  the  same  effect  as  if  they  were  contained  in 
this  Act,  and  shall  be  judicially  noticed.(a) 

Any  rules  made  in  pursuance  of  this  section  shall  be  laid 
before  both  Houses  of  Parliament,  if  Parliament  be  in  session 
at  the  time  of  making  thereof,  or,  if  not,  then  as  soon  as 
practicable  after  the  beginning  of  the  then  next  session  of 
Parliament,  and  they  shall  also  be  advertised  twice  in  the 
official  journal  to  be  issued  by  the  Comptroller.  If  either 
House  of  Parliament,  within  the  next  forty  days  after  any 
rules  have  been  so  laid  before  such  House,  resolve  that  such 
rules  or  any  of  them  ought  to  be  annulled,  the  same  shall 
after  the  date  of  such  resolution  be  of  no  effect,  without 
prejudice  to  the  validity  of  anything  done  in  the  meantime 
under  such  rules  or  rule,  or  to  the  making  of  any  new  rules 
or  rule.(5) 

Any  application,  notice,  or  other  document  authorised  or 
required  to  be  left,  made,  or  given  at  the  Patent  Office,  or  to 
the  Comptroller,  or  to  any  other  person  under  this  Act,  may 
be  sent  by  a  prepaid  letter  through  the  post ;  and  if  so  sent  shall 
be  deemed  to  have  been  left,  made,  or  given  respectively  at 
the  time  when  the  letter  containing  the  same  would  be  de- 
livered in  the  ordinary  course  of  post.(c) 

In  proving  such  service  or  sending,  it  shall  be  suffi- 
cient to  prove  that  the  letter  was  properly  addressed  and 
put  into  the  post.(d) 

If  any  person  is,  by  reason  of  infancy,  lunacy,  or  other  in- 
ability, incapable  of  making  any  declaration  or  doing  any- 
thing required  or  permitted  by  the  Act,  or  by  any  rules  made 
under  the  authority  of  the  Act,  then  the  guardian  or  com- 
mittee (if  any)  of  such  incapable  person,  or  if  there  be  none, 
any  person  appointed  by.  any  Court  or  judge  possessing  juris- 
diction in  respect  of  the  property  of  incapable  persons,  upon 
the  petition  of  any  person  on  behalf  of  such  incapable  person, 
or  of  any  other  person  interested  in  the  making  such  decla- 
ration or  doing  such  thing,  may  make  such  declaration  or  a 
declaration  as  nearly  corresponding  thereto  as  circumstances 
permit,  and  do  such  thing  in  the  name  and  on  behalf  of  such 
incapable  person,  and  all  acts  done  by  such  substitute  shall 
for  the  purposes  of  the  Act  be  as  effectual  as  if  done  by  the 
person  for  whom  he  is  substituted.(e) 

The  Act  extends  to  the  Isle  of  Man,  and — 

Nothing  in  this  Act  is  to  afifect  the  jurisdiction  of  the 
Courts  in  the  Isle  of  Man  in  proceedings  for  infringement  or 


(a)  Sect  loi. 
(c)  Sect.  97. 


(d)  Ibid. 


(h)  Ibid, 
(e)  Sect.  99. 
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in  any  action  or  proceeding  respecting  a  patent,  design,  or       '1!L^- 
trade  mark  competent  to  those  Courts.(a)  CRkrm  xix. 

The  punishment  for  a  misdemeanour  under  the  Act  in  the 
Isle  of  Man  shall  be  imprisonment  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour,  and  with  or 
without  a  fine  not  exceeding  one  hundred  pounds,  at  the 
discretion  of  the  Court.(6) 

Any  offence  under  the  Act  committed  in  the  Isle  of  Man, 
which  would  in  England  be  punishable  on  summary  con- 
viction, may  be  prosecuted,  and  any  fine  in  respect  thereof 
recovered  at  the  instance  of  any  person  aggrieved,  in  the 
manner  in  which  offences  punishable  on  summary  conviction 
may  for  the  time  being  be  prosecuted.(c) 

For  the  provisions  of  the  Act  on  the  subject  of  international  inteni*tioMi 
arrangements  for  the  protection  of  designs,  vide  the  chapter  arrangements, 
on  International  Copyright,  a7i/«,pp.  162,  163  ;  and  for  those 
relating  to   similar    arrangements  with   the   Colonies    and 
India^  vide  the  chapter  on  Colonial  Copyright,  ante,  p.  143. 

(a)  Sect.  112.  (6)  Ibid.  (c)  Rid. 
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LAW  EELATING  TO  NEWSPAPERS, 

whcthertheieis  The  question  whether  a  newspaper  is  within  the  Copyright 
mSmpeni  Act  (5  &  6  Vict.  c.  45),  first  came  before  a  court  for  express 
decision  in  the  case  of  Cox  v.  The  Lmid  and  Watei'  Journal 
Corn/panyy{a)  where  the  plaintiff,  the  proprietor  of  the 
Fidd  newspaper,  sought  to  restrain  the  publication  in  the 
Land  and  WaXer  Journ/il  of  a  "  list  of  hounds,"  alleged  to 
be  copied  from  a  list  printed  in  the  former  paper.  It  was 
contended,  on  behalf  of  the  defendants — (i)  that  the  plaintiff 
had  no  copyright  in  the  article  of  the  piracy  of  which  he 
.  complained ;  (2)  that  if  he  had  a  copyright  he  could  not  sue 
until  his  paper  was  registered  under  the  Copyright  Act. 
Malins,  V.C.,  said :  "  The  preliminary  objection  taken  in  this 
case  raises  a  point  of  vast  importance  to  the  proprietors  of 
newspapers  and  to  the  public  at  large.  It  is  so  important 
that  it  seems  almost  incredible  that  the  point  should  never 
have  arisen,  namely,  whether  the  proprietor  of  a  newspaper 
has  or  has  not  such  a  property  in  articles  published  in  that 
newspaper,  and  paid  for  by  the  proprietor,  as  entitles  him 
to  prohibit  the  publication  by  any  other  newspaper  in  any 
other  form  whatever."  On  account  of  the  importance 
of  this,  the  only  case  decided  on  the  subject  at  the  time  the 
first  edition  of  this  work  was  published,  the  reasons  were  set 
forth  at  length  which  induced  the  .Vice-Chancellor  to  hold 
that  a  newspaper  does  not  require  to  be  registered  in  order  to. 
entitle  the  proprietor  to  sue  in  respect  of  a  piracy  of  its 
contents,  and  that  though  it  was  neither  a  "  book"  within 
sect.  2,  nor  a  "periodical  work"  within  sect.  i8,  yet  the 
plaintiff  was  entitled  to  restrain  the  defendants  from  copying 
the  list  of  hounds. 

"  It  appears  to  me"  said  the  Vice-Chancellor  towards  the 
close  of  his  judgment,  "  that  a  '  newspaper,'  which  is  the 
best  possible  and  only  definition  of  such  a  publication 
as   the    Field,   not    being    within    any   of    the    provisions 

(a)  L.  Rep.  9  Eq.  324;  21  L.  T.  K  S.  548;  18  W.  B.  206. 


LAW   RELATING   TO   NEWSPAPERS.  309 

of  this  Act,  I  must  infer  that  it  was  not  the  inten-  ^^*'"' 
tion  of  the  Legislature  to  apply  the  Act  to  newspapers 
(for  it  was  absolutely  impossible  that  it  should  have 
missed  insertion  in  some  of  the  sections),  and  that 
the  circumstance  of  non-registration  throws  no  diffi- 
culty in  the  way  of  the  plaintiff  maintaining  his  right  in 
law  or  equity ;  and,  though  it  is  seldom  worth  the  while  of 
proprietors  to  assert  the  copyright  in  articles  in  a  news- 
paper, I  am  of  opinion  that,  whether  it  be  the  letters  of  a 
correspondent  abroad,  ot  the  publication  of  a  tale  or  a 
treatise,  or  the  review  of  a  book,  or  whatever  else,  he 
acquires — I  will  not  say  as  copyright,  but  as  property — such 
a  property  in  every  article  for  which  he  pays  under  the  i8th 
section  of  the  Act,  or  by  the  general  rules  of  property,  as 
will  entitle  him,  if  he  thinks  it  worth  while,  to  prohibit  any 
other  person  from  publishing  the  same  thing  in  any  other 
newspaper,  or  in  any  other  form." 

In  the  last  edition  of  the  present  work,  the  author  com- DedtioninCteT. 
mented  upon  this  decision  as  follows : — ^The  eflPect  of  this  deci-  j^^(^^ 
sion,  which  cannot  be  considered  a  satisfactory  one,  is  that  the  p^-jrcwwidered. 
proprietor  of  a  newspaper  has  a  property  in  its  published 
contents  entitling  him  to  restrain  the  piracy  of  any  portion 
thereof  for  which  he  Juts  paid,  under  the  i8th  section  of  the 
Act,  without  the  necessity  of  a  preliminary  registration  at 
Stationers'  Hall.  This  right,  it  is  obvious,  is  exactly  "the 
sole  and  exclusive  liberty  of  printing,  or  otherwise  multiply- 
ing copies "  which  sect.  2  of  5  &  6  Vict.  c.  45,  calls  "  copy- 
right," a  term  which  the  Vice-Chancellor  is  reluctant  to  apply 
to  it,  but  which  section  18  does  expressly  apply  to  it,  enacting 
that  the  proprietor  who  has  paid  for  the  article  shall  have 
"  such  term  of  copyright  therein  as  is  given  to  the  authors 
of  books  by  this  Act."  Kow,  it  is  settled  by  the  decision 
of  the  House  of  Lords,  in  Donaldson  v.  BeckettXa)  that  the 
common  law  right  of  property  in  literary  works  after  publi- 
cation, if  such  right  ever  existed,  has  been  taken  away  by 
statute,  and  that  copyright  after  publication  is  now  altogether 
dependent  on  statutory  enactment.  It  exists  only  in  those 
works,  and  can  be  enforced  only  on  the  observance  of  those 
conditions  which  are  mentioned  and  prescribed  in  the  Acts 
now  in  force.  Considerations  of  the  great  hardship  of  allow- 
ing the  unauthorised  copying  and  publication  of  the  copies 
of  paintings,  drawings,  and  photographs  were  not  regarded 
as  sufficient  to  justify  the  Courts  of  law  or  equity  in  inter- 
fering for  the  protection  of  the  owners  of  such  works,  and 

(a)  4  Barr.  2408,  <mte,  pp.  62,  63. 
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Pabtii.  ^^q  intervention  of  the  Legislature  was  necessary  to  confer 
a  copyright  in  them ;  so  that  the  observations  of  the  Vice- 
Chancellor  on  the  hardship  of  denying  a  protection  from 
piracy  to  the  proprietor  of  newspaper  articles,  are  by  no 
means  decisive  as  to  the  existence  of  a  right  to  prevent 
such  piracy  independent  of  the  statute.  If  it  be  thought 
only  just,  as  everybody  must  think  it,  that  the  publisher  of 
a  newspaper  should  be  able  to  restrain  the  wholesale  piracy 
of  its  contents,  there  does  not  seem  to  be  much  difficulty  iu 
the  way  of  interpreting  a  newspaper  to  be  a  "  book*'  within 
the  meaning  of  sect.  2  of  the  above  Act,  there  construed 
to  mean  and  include  "  every  volume,  part  or  division  of  a 
volume,  pamphlet,  sheet  of  Idterpress^  sheet  of  music,  map, 
chart,  or  plan  separately  published,"  or  in  holding  it  to  be 
a  "  periodical  work,  or  other  work  published  in  a  series  of 
books  or  parts,"  within  the  meaning  of  sect  19  of  the  same 
Act ;  in  either  of  which  cases,  however,  registration  would  be 
necessary  before  the  proprietor  could  sue  in  respect  of  an 
infringement  of  his  copyright. 
j«wSl°M.B.  ^^^'^  ^^^^  ^^®  since  been  adopted  by  the  late  Master  of  the 

EoUs  (Sir  George  Jessel),  who  held  in  the  case  of  Walter  v. 
HmveJia)  that  a  newspaper  does  come  within  the  Act,  and 
must  be  registered  before  the  proprietor  can  sue  in  respect  of 
a  piracy.  "  The  words  of  the  i8th  section,"  said  his  Lordship, 
'*  are  of  the  most  comprehensive  kind  ;  *  any  periodical  work' 
— a  term  which  certainly  includes  a  newspaper — 'or  any 
book  whatsoever.'  Under  the  2nd  section  the  word  '  book* 
includes  *  every  sheet  of  letterpress.'  In  my  opinion,  there- 
fore, to  entitle  the  plaintiff  to  sue,  his  newspaper  must  have 
been  registered  under  the  Act.  I  have  been  referred  to 
Cox  V.  Land  and  Water  Journal  Company  (ubi  supra),  in 
which  Vice-Chancellor  Malins  held  that  a  proprietor  of  a 
newspaper  can  sue  without  joining  the  author  and  without 
registration  under  the  Copyright  Act ;  but,  with  all  respect, 
I  must  decline  to  follow  that  decision,  for  it  appears  to  me  to 
be  opposed  to  the  plain  wording  of  the  Act  of  Parliament.  If 
I  were  to  decide  in  accordance  with  it,  I  should,  in  my 
opinion,  be  virtually  overruling  the  Act." 

The  Master  of  the  KoUs  also  held  in  the  case  last  cited, 
that  the  newspaper  proprietor  has  copyright  only  in  articles 
for  which  the  author  has  been  paid,  and  which  have  been 
composed  on  the  terms  that  the  copyright  in  them  should 
belong  to  the  proprietor. 

In  cases  where  this  is  not  shown  both  author  and  pro- 
prietor must  join  in  suing.(6) 

(a)  L.  R.  17  C.  D.  708.  •        (h)  Ibid. 
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Whether  a  copyright  .exists  at  all  in  the  case  of  news-      ^^^ "• 
papers  has  been  doubted  by  Lord  Chelmsford,  in  Piatt  v.  Nature  of  pro- 
Walter  ](a)  and  his  Lordship  refers  to  the  language  of  Knight  newspapw. 
Bruce,  L. J.,  in  JSx  parte  Fos8,{b)  as  seeming  to  imply  a  doubt 
in  the  mind  of  that  learned  judge  also  whether  there  was 
such  a  thing  as  copyright  in  a  newspaper.    The  Lord  Justice 
spoke  of  the  right  to  publish  newspapers  bearing  a  particular 
name  as  "  that  which  has  been  called  the  copyright  of  a  news- 
paper." Turner,  L.  J.,  however,  in  the  same  case,  considers  copy- 
right in  a  newspaper  as  a  right  "  which  undoubtedly  exists."(c) 

Though  doubts  have  (without  suificient  grounds,  it  is  sub- 
mitted) been  expressed  as  to  whether  a  copyright  in  news- 
papers exists,  the  right  of  publishing  a  newspaper  is  unques- 
tionably a  species  of  property.  It  has  been  held  to  be  goods 
and  chattels  under  the  Bankruptcy  Acts.(rf) 

And,  though  there  is  nothing  analogous  to  copyright  in  the  Name  of  new*, 
name  of  a  newspaper,  the  proprietor  has  a  right  to  prevent  ^^'' 
any  other  person  from  adopting  the  same  name  for  any  other 
similar  publication ;  and  this  right  is  a  chattel  interest  capable 
of  assignment.(e) 

The  right  of  publishing  a  newspaper  is  not  capable  of  Rirfitof 
seizure  by  the  sheriff  under  an  execution ;  but  the  doctrine  Sewllpa^?.* 
of  reputed  ownership  under  the  Bankruptcy  Acts  was  held 
applicable  to  it(f) 

When  the  registered  proprietor  of  certain  newspapers 
published  by  him,  being  also  the  owner  of  the  type  and 
plant  used  in  the  printing  of  them,  mortgaged  the  news- 
papers, type,  and  plant  to  F.,  who  took  no  steps  to  alter  the 
registration  of  proprietorship,  and  the  sheriff  entered  under 
an  execution  issued  by  a  creditor  of  the  publisher,  and 
though  possession  was  demanded  by  F.,  remained  in  posses- 
sion till  after  the  publisher  became  bankrupt,  which  took 
place  after  two  days,  it  was  held  that  the  type  and  plant 
were  not  within  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy  with   the  consent  of  the 

(a)  17  L.  T.  N.  S.  159.    See  also  the  American  case  of  Clayton  v. 
Stone  (2  Paine,  383,  391). 
(6)  2  De  G,  &  J.  230.  (c)  2  De  Gr.  <&  J.  239. 

(d)  Longman  v.  Tripp  (2  Bos.  &  P.,  67) ;  Ex  parte  Foes,  2  De  G.  &  J. 
230.    See  per  Lord  Chebnsford,  C,  in  Plait  v.  Walter  (17  L.  T.  N.  S. 

159)- 

(e)  Per  Page  Wood,  L.J.,  in  Kelly  v.  HiUtou  (L.  Rep.  3  Ch.  App. 

708;  19  L.  T.  N.  S.  231 ;  38  L.  J.  917  Ch. ;  and  see  the  cases  referred 
to  in  the  preceding  note,  and  Keene  v.  Harris,  referred  to  1 7  Ves.  338), 
and  ante,  pp.  217  eeq, 

(/)  Ex  parte  Fobs,  uhi  supra.  See  also  Longman  v.  Tripp  {2  Bos. 
&  Pnl.  67). 
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PjlBT  II. 


Bepealdd  enaot- 
roents  as  to 
newspaper!. 


Printer  most 
keep  a  oopy  of 
every  paper, 
with  name  of 
emplojer 
thereon. 


true  owner,  but  that  as  the  right  of  publication  was  not 
capable  of  seizure  by  the  sheriff,  and  the  bankrupt 
continued  the  sole  registered  proprietor,  and  nothing  had 
been  done  to  make  it  apparent  that  he  was  not  the  sole 
owner,  the  doctrine  of  reputed  ownership  applied  to  the 
newspapers,  (a) 

It  was  held  by  the  Scotch  Court  of  Session  that  the 
goodwill  of  a  newspaper  is  a  right  transmissible  to  the 
owner's  representatives,  and  that  where  the  surviving  joint 
proprietors  of  a  newspaper  do  not  agree  to  purchase  the 
share  of  a  deceased  partner,  that  share  may  be  sold  for 
behoof  of  his  representatives.(6) 

As  to  the  interpretation  of  an  agreement  relating  to  the 
user  by  one  newspaper  of  the  matter  and  types  of  another, 
see  the  case  of  Piatt  v.  Walter,  referred  to  in  Part  III.  of  this 
work.(c) 

The  Government  for  a  long  time  regarded  the  press  with 
jealousy,  and  many  enactments  were  made  to  facilitate  the 
proof  of  the  publication  of  newspapers  as  well  as  to  secure 
to  Government  the  heavy  duties  with  which  they  were 
charged.  Even  the  size  of  newspapers  was  to  a  late  period 
regulated  by  statute.  An  Act  of  the  6  Geo.  4,  c,  119,  first 
allowed  them  to  be  printed  on  paper  of  any  size. 

Amongst  the  provisions  swept  away  by  the  Act  of 
32  &  33  Vict.  c.  24  (called  "  The  Newspapers,  Printers,  and 
Heading  Eooms'  Act")  were  enactments  requiring,  before 
the  publication  of  any  newspaper,  the  delivery  at  the.  Stamp 
Office  of  a  declaration  containing  the  title  of  the  paper, 
description  of  the  house  where  it  was  to  be  published,  and 
the  names  and  places  of  abode  of  the  printer,  publisher,  and 
proprietory^  certified  copies  of  which  declarations  were 
to  be  received  as  conclusive  evidence  of  everything  con- 
tained in  them  relating  to  the  newspapers.(c)  Copies  of  all 
newspapers  published  had  to  be  delivered  to  the  Commis- 
sioners of  Stamps  and  Taxes,  and  might  be  produced  in 
evidence.  (/)  Every  supplement  to  a  newspaper  must  have 
had  the  word  "  supplement "  printed  on  it,  and  have  had 
the  same  title  and  date  as  the  newspaper,  and  a  penalty 
was  incurred  by  publishing  supplements  without  the  news- 
papers.(5r) 

Every  person  who  prints  any  paper  for  hire,  reward,  gain, 
or  profit,  must  still  carefully  preserve  and  keep  one  copy 

(a)  Ex  parte  Foes  (2  De  G.  &  J.  230. 
(h)  M*Conmck  v.  M'Cuhhin  (i  Scotch  Sees.  Gas.  541,  4  July,  1822). 

(c>  PoBt,  pp.  349  seq,  (i)  6  &  7  Will.  4,  c.  76,  s.  6. 

(e)  Sect.  8.  (/)  Sect.  13.  {3)  Sect.  5. 
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(at  least)  of  every  paper  so  printed  by  him  or  her,  on  which  ^*"^^- 
he  or  she  must  write,  or  cause  to  be  written  or  printed,  in 
fair  and  legible  characters,  the  name  and  place  of  abode  of 
the  person  or  persons  by  whom  he  or  she  is  employed  to 
print  the  same.  Every  person  so  printing  who  neglects  to 
have  written  or  printed  the  name  of  the  employer,  or  to 
keep  or  preserve  it  for  the  space  of  six  calendar  months 
next  after  the  printing  thereof,  or  to  produce  and  show  the 
same  to  any  justice  of  the  peace  who  within  the  said  space 
of  six  calendar  months  may  require  to  see  the  same  is,  for 
every  such  omission,  neglect,  or  refusal,  to  forfeit  and  lose 
the  sum  of  twenty  pounds.(a) 

This  does  not  apply  to  any  papers  printed  by  the  au-  Exceptions, 
thority  and  for  the  use  of  either  House  of  Parliament  ;(&) 
or  to  the  impression  of  any  engraving ;  or  to  the  printing 
by  letterpress  of  the  name,  or  the  name  and  address,  or 
business  or  profession,  of  any  person,  and  the  articles  in 
which  he  deals ;  or  to  any  papers  for  the  sale  of  estates  or 
goods  by  auction  or  otherwise.(c) 

Neither  is  it  required  that  the  name  and  residence 
of  the  printer  should  be  printed  upon  any  bank  note,  or 
bank  post  bill  of  the  Governor  and  Company  of  the  Bank 
of  England  ;  upon  any  bill  of  exchange,  or  promissory  note, 
or  upon  any  bond  or  other  security  for  payment  of  money ; 
or  upon  any  bill  of  lading,  policy  of  insurance,  letter  of 
attorney,  deed,  or  agreement ;  or  upon  any  transfer  or 
assignment  of  any  public  stocks,  funds,  or  other  securities, 
or  upon  any  transfer  or  assignment  of  the  stocks  of  any 
public  corporation  or  company  authorised  or  sanctioned  by 
Act  of  Parliament,  or  upon  any  dividend  warrant  of  or  for 
any  such  public  or  other  stocks,  funds,  or  securities ;  or 
upon  any  receipt  for  money  or  goods  ;  or  upon  any  proceed- 
ing in  any  Court  of  law  or  equity,  or  in  any  inferior  Court, 
warrant,  order,  or  other  papers  printed  by  the  authority  of 
any  public  board  or  public  officer  in  the  execution  of  the 
duties  of  their  respective  offices,  notwithstanding  the  whole 
or  any  part  of  the  said  several  securities,  instruments,  pro- 
ceedings, matters,  and  things  aforesaid  shall  have  been  or 
shall  be  printed.(d) 

Penalties  (not  exceeding  the  sum  of  £20)  may  be  recovered  TiecoT«y  of 
in  a  summary  way  before  any  justice  or  justices  of  the  peace  p®"*****"* 
for  the  county,  stewartry,  riding,  division,  city,  town,  or  place 
in  which  the  same  are  incurred,  or  the  person  who  has  in- 

(o)  39  Geo.  3,  c.  79,  8.  29 ;  32  &  33  Vict.  c.  24,  scbed.  2. 
(6)  Ibid.  B.2S.  (c)  Sect.  31. 

{d)  51  Geo.  3,  c.  65,  8.  3 ;  32  &  33  Yict.  c.  34,  sched. 
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pabtii.  curred  them  happens  to  be  ;(a)  and  when  so  recovered,  one 
moiety  of  the  penalty  is  to  go  to  the  informer,  and  the  other 
moiety  to  the  Crown.(6) 

Prosecutions  or  actions  for  penalties  under  this  Act  are  to 
be  brought  within  three  calendar  months  next  after  they  are 
incurred  ;(c)  and  they  can  only  be  brought  and  prosecuted  in 
the  name  of  Her  Majesty's  Attorney  or  Solicitor-General  in 
England,  or  Her  Majesty's  Advocate  in  Scotland;  every 
proceeding  commenced  or  prosecuted  in  the  name  or  names 
of  any  other  person  or  persons  is  to  be  null  and  void  to  all 
intents  and  purposes,  (d) 
Printer  to  print  On  cvcry  persou  who  prints  any  paper  or  book  whatsoever 
ifldwM o"*^  which  is  meant  to  be  published  or  dispersed,  and  who  does 
papers,  *c.  ^q^  print  upon  the  front  of  every  such  paper,  if  the  same  shall 
be  printed  on  one  side  only,  or  upon  the  first  or  last  leaf  of 
every  paper  or  book  which  shall  consist  of  more  than  one 
leaf,  in  legible  characters,  his  or  her  name  and  usual  place  of 
abode  or  business,  sect.  2  of  2  &  3  Vict  c.  i2,(e)  inflicts  a 
penalty  of  not  more  than  five  pounds  for  every  copy  of  such 
paper  so  printed.  A  similar  penalty  is  inflicted  on  every 
person  who  publishes,  or  disperses,  or  assists  in  publishing  or 
dispersing,  any  printed  paper  or  book  on  which  the  name 
and  place  of  abode  of  the  person  printing  the  same  is  not 
printed  as  aforesaid.  But  this  provision  is  not  to  be  con- 
strued to  impose  any  penalty  upon  any  person  for  printing 
any  of  the  papers  above  excepted.(/) 

In  the  case  of  books  or  papers  printed  at  the  University 
Press  of  Oxford  or  the  Pitt  Press  of  Cambridge,  the  printer, 
instead  of  printing  his  name  thereon,  is  to  print  the  follow- 
ing words,  "Printed  at  the  University  Press,  Oxford,"  or 
"  The  Pitt  Press,  Cambridge,"  as  the  case  may  he.(u) 

Proceedings  for  the  recovery  of  any  fine,  penalty,  or 
forfeiture  under  the  provisions  of  this  Act  must  be  com- 
menced, prosecuted,  entered,  or  filed  in  the  name  of  the 
Attorney  or  Solicitor-General  in  England,  or  Her  Majesty's 
Advocate  for  Scotland  (as  the  case  may  be  respectively). 
All  proceedings  commenced,  prosecuted,  or  filed  otherwise 
are  to  be  null  and  void  to  all  intents  and  purposes.(A) 
None  of  the  preceding  enactments  apply  to  Ireland.(i) 
c.Vf^^Q.^'  ^  ^  7  Will.  4,  c.  y6  s.  19  enabled  a  person  to  file  a  bill  in 

(a)  Sect.  35.  (6)  Sect.  36.  (e)  Sect.  34. 

{d)  9  &  10.  Yict.  c.  33,*  s.  I ;  32  <&  33  Vict.  c.  24,  sched.  2. 

(e)  32  &  ^2  Vict.  c.  24,  sched.  2.  (/)  Vide  ante,  p.  313. 

(^)  2  &  3  Vict.  c.  12,  s.  3. 
(fe)  2  &  3  Vict  c.  12,  8.  4.        (r)  See  32  &  33  Vict  c  24,  sched.  2. 
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equity  for  discovery  of  the  printer,  publisher  or  proprietor  of      p^i'- 
a  newspaper,  in  order  to  sue  at  law  for  a  libel  contained  in 
it  ;(a)  but  the  whole  of  this  Act  has  been  repealed  by  33  &  34 
Vict.  c.  99,  and  the  Act  of  1881  contains  provisions  equally 
effective  for  the  purpose. 

The  Newspaper  Libel  and  Registration  Act  1881  (44  &  45  Register  of 
Vict.  c.  60),  which  does  not  extend  to  Scotland,  provides(6)  JJ^^. 
for  the  establishment  of  a  register  of  newspaper  proprietors  for 
England  and  Ireland,  under  the  superintendence  in  England 
of  the  Registrar,  and  in  Ireland  of  the  Assistant-Registrar  of 
Joint  Stock  Companies,  or  such  person  as  the  Board  of  Trade 
may  for  the  time  being  authorise  in  that  behalf.(c) 

For  the  purposes  of  the  act  "newspaper"  is  to  mean  any  Meaning  of  ^ 
paper  containing  public  news,  intelligence  or  occurrences,  or  "°«''«p»p«'^" 
any  remarks  or  observations  therein  printed  for  sale  and  pub- 
lished in  England  or  Ireland  periodically,  or  in  parts  or 
numbers,  at  intervals  not  exceeding  twenty-six  days  between 
the  publication  of  any  two  such  papers,  parts  or  numbers ; 
also  any  paper  printed  in  order  to  be  dispersed  and  made 
public  weekly  or  oftener,  or  at  intervals  not  exceeding 
twenty-six  days,  containing  only  or  principally  advertise- 
ments, (c^) 

It  is  the  duty  of  the  printers  and  publishers  for  the  time  Annniiretarns. 
being  to  make  or  cause  to  be  made  to  the  Registry  Ofl&ce 
annually  in  the  month  of  July  in  every  year,  a  return  of  the 
following  particulars  according  to  a  form  given  in  a  schedule 
to  the  Act,  viz. : — 

(i)  The  title  of  a  newspaper. 

(2)  The  names  of  all  the  proprietors(e)  of  such  newspaper, 
together  with  their  respective  occupations,  places 
of  business  (if  any),  and  places  of  residence.(/) 

Where  in  the  opinion   of  the   Board  of  Trade,  incon-  "Representative 
veniences  would  arise  or  be  caused  in  any  case  from  the  ^"p'***®"*" 
registry  of  the  names  of  all  the  proprietors  (owing  either  to 
minority,    coverture,    absence  from  the   United  Kingdom, 

(a)  Bee  Dixon  v.  Enoch  (L.B.  13  Eq.  392). 

(b)  Sect  8.  •   (c)  Sect.  i.  ((2)  Ihid. 

(e)  The  word  "  proprietor"  is  defined  to  mean  and  include  as  well 
the  sole  proprietor,  as  also,  in  the  case  of  a  divided  proprietorship, 
the  persons  who,  as  partners  or  otherwise,  represent  or  are  responsible 
for  any  share  or  interest  in  the  newspaper  as  between  themselves,  and 
the  persons  in  like  manner  representing  or  responsible  for  the  other 
shares  or  interests  therein,  and  no  other  person.    (Sect,  i .) 

(/)  Sect.  9. 
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Part  II. 


minute  subdivision  of  shares  or  other  special  circumstances) 
the  Board  of  Trade  may  authorise  the  registration  in  the 
name  or  names  of  some  one  or  more  responsible  "  representa- 
tive proprietors."  (^) 

The  form  of  return  given  in  the  schedule  is  as  follows : — 

Itoturn  made  pursuant  to  the  Newspaper  Libel  and  Begistration  Act,  1881. 


Title  of  the 
Newspaper. 


Names  of  the 
Proprietors. 


PJaces  of  Busioess 

(if  any)  of  the 
Proprietors. 


Places  of 

Residence  of  the 

Proprietors. 


Penalty  for 
omission. 


Return  In  esse 
oftrsngftr  of 
interest. 


If  within  a  month  from  the  time  appointed,  the  return  is 
not  made,  then  each  printer  and  publisher  of  such  newspaper 
shall,  on  conviction,  be  liable  to  a  penalty  not  exceeding 
£25,  and  also  t'o  be  directed  by  a  summary  order  to  make  a 
return  within  a  specified  time.(6) 

Any  party  to  a  transfer  or  transmission  of  or  dealing  with 
any  share  or  interest  in  any  newspaper,  whereby  any  person 
ceases  to  be  a  proprietor,  or  any  new  proprietor  is  introduced, 
may  at  any  time  make  a  return  to  the  Eegistry  Office,  ac- 
cording to  a  form  given  in  a  schedule  and  containing  the 
particulars  therein  set  forth.(c) 

The  following  is  the  form  given  in  the  schedule  : — 


Return  made  pursuant  to  the  Newspaper  Libel  and  Registration  Act,  1881. 


Title  of 
News- 
paper. 


Names  of 

Persons  who 

cease  to  be 

Proprietors. 


Names  of 

Peisons 

who  become 

Proprietors. 


Occupation 

of  new 
Proprietors. 


Places  of 
Business  (if 
any)  of  new 
Proprietors. 


Places  of 
Re-idence 

of  new 
Proprietors. 


Penslty  for 
wilftil  misrepre- 
sentation  or 
omission. 


If  any  person  knowingly  and  wilfully  makes  or  causes  to 
be  made  a  return  setting  forth  the  name  of  any  person  as  a 


(a)  Sect.  8. 


(h)  Sect  10. 


(c)  Sect.  II. 
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proprietor  who  is  not,  or  in  which  there  is  any  misrepre-  Pre- 
sentation, or  from  which  there  is  any  omission  in  respect  of 
any  of  the  particulars  required  by  the  Act,  whereby  the 
return  is  misleading ;  or  if  any  proprietor  knowingly  and 
wilfully  permits  any  such  return  to  be  made  which  shall  be 
misleading  as  to  any  of  the  particulars  with  reference  to  his 
own  name,  occupation,  place  of  business  (if  any),  or  place  of 
residence,  the  offender  in  every  case,  on  being  convicted,  is 
liable  to  a  penalty  not  exceeding  £ioo,(a) 

Penalties  may  be  recovered  before  a  "Court  of  Summary  Mode  of  Mcover- 
Jurisdiction,"  in  manner  provided  by  the  "  Summary  Juris-  ^^"^  ^^' 
diction  Acts,*'  and  summary  orders  under  this  Act  may  be 
made  by  a  Court  of  Summary  Jurisdiction  and  enforced  in 
manner  provided  by  section  34  of  the  Summary  Jurisdiction 
Act,  1876,  which,  for  the  purposes  of  this  Act,  is  to  be 
deemed  applicable  to  Ireland.(6) 

The  expression  "  Court  of  Summary  Jurisdiction  "  is  to 
have  in  England  the  meanings  assigned  to  it  by  the  Sum- 
mary Jurisdiction  Act,  1879,  and  in  Ireland  means  any 
justice  or  justices  of  the  peace,  stipendiary  or  other  magis- 
trate or  magistrates  having  jurisdiction  under  the  Summary 
Jurisdiction  Acts.  The  expression  "  Summary  Jurisdiction 
Acts  "  is  to  have,  as  regards  England,  the  meanings  assigned 
to  it  by  the  Summary  Jurisdiction  Act,  1879;  and,  as 
regards  Ireland,  means,  within  the  police  district  of  Dublin 
metropolis,  the  Acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  for  such  district,  or  of  the  police  of  that 
district,  and  elsewhere  in  Ireland,  the  Petty  Sessions  (Ireland) 
Act,  185 1,  and  any  Act  amending  the  same.(c) 

The  registrar  is  required  to  register  every  return  made  in  JS**^ 
conformity  with  the  Act  in  a  book  to  be  kept  for  that  pur-        '"' 
pose  at  the  Registry  Office,  and  called  **The  Begister  of 

Newspaper  Proprietors.'^^) 

All  persons  are  to  be  at  liberty  to  search  and  inspect  the  ubmrto  search 
register  from  time  to  time  during  the  hours  of  business  at  ^n'^uied 
the  Registry  Office ;  and  any  person  may  require  a  copy  of  **p'°"* 
any  entry  in  or  an  extract  from  the  book  to  be  certified  by 
the  registrar  or  his  deputy  for  the  time  being,  or  under  the 
official  seal  of  the  registrar.(e) 

Such  fees  (if  any)  as  the  Board  of  Tyade,  with  the  approval  Fees  payable, 
of  the  Treasury,  may  direct(/)  are  to  be  paid  in  respect  of  the 

(a)  Sect.  12.  (6)  Sect  16.  (c)  Sect.  17. 

(d)  Sect.  13.  (e)  Ibid, 

if)  The  Fees  which  the  Board  of  Trade  have,  with  the  approval  of 
the  Treasury,  directed  to  be  paid  are  as  follow : — 
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Certified  copies 
to  be  evidence. 


Newspaper 
belongingf  to 
Joint  Stock 
Company. 


Stamp  datics. 


pawil  receipt  and  entry  of  returns,  and  for  inspection  of  the 
register,  and  for  certified  copies  of  entries,  and  in  respect  of 
any  other  services  to  be  performed  by  the  registrar,  which 
fees  are  to  be  dealt  with  as  the  Treasury  may  direct.(a) 

Every  copy  of  an  entry  in  or  extract  from  the  registei 
purporting  to  be  certified  by  the  registrar  or  his  deputy  for 
the  time  being,  or  under  the  official  seal  of  the  registrar,  is  to  be 
received  as  conclusive  evidence  of  the  contents  of  the  register, 
so  far  as  the  same  appears  in  such  copy  or  extract  without 
proof  of  the  signature  thereto,  or  of  the  seal  of  office  affixed 
thereto.(6) 

Every  such  certified  copy  or  extract  is,  in  all  proceedings, 
civil  or  criminal,  to  be  accepted  as  sufficient  primd  facie 
evidence  of  all  the  matters  and  things  thereby  appearing, 
unless  and  until  the  contrary  thereof  be  shown.(c) 

The  provisions  of  the  Act  as  to  registration  of  newspaper 
proprietors  are  not  to  apply  to  the  case  of  any  newspaper 
which  belongs  to  a  joint-stock  company  duly  incorporated 
under  and  subject  to  the  provisions  of  the  Companies*  Acts 

1862  to  i879.(flO 

The  provisions  of  the  Act  relating  to  Libel  will  be  dealt 
with  in  the  chapters  on  Libel. 

Previously  to  the  passing  of  the  Act  16  &  17  Vict.  c.  63, 
a  duty  was  payable  on  all  advertisements  contained  in  or 

£  8.   cL 
For  the  registration  for  the  first  time  of  any 

"  representative  proprietor"  (sect.  7)  .  .100 
On  registration  in  other  cases  .  .  .  .  o  10  o 
On  the  rendering  of  subsequent  Betnms      .        .050 

For  inspection 010 

For  a  copy  of  a  Return 010 

and  a  further  fee  of  fourpence  per  folio  to  be  charged  if  the  copj 
exceeds  three  folios. 

The  following  regulations  have  been  published  by  the  Registry 

Office  :— 

Regalations  as  to     "Where  it  is  desired  to  make  a  return  of  "representative  pro- 

*'repre8entaeire    prietors"  under  sect.  7  a  statement  should  be  sent  to  the  Registrar 

proprietors."       setting  forth  the  circumstances  which  render  it  inconvenient  to  register 

the  names  of  all  the  proprietors,  and  giving  such  information  as  will 

show  that  the  proposed  representatives  are  well  able  to  meet  ai\j 

claims  that  may  arise  for  libel  or  otherwise  in  connection  with  the 

management  of  the  Paper. 

*'  The  prescribed  forms  on  which  the  Returns  are  to  be  made  will  be 
sent,  either  stamped  with  the  requisite  fee  stamps  or  unstamped,  on 
application  to  the  Registrar,  Companies'  Registration  Office,  Somerset 
House,  London,  W.G.  No  charge  is  made  for  the  forms ;  but  when 
stamped  forms  are  required  a  Postal  Order  for  the  amount  of  the  fee 
must  accompany  the  application. 
"  A  separate  Return  will  be  required  for  each  Paper." 

(a)  Sect.  14.  (h)  Sect.  15.  (c)  Ibid.  (d)  Sect  18. 


LAW   RELATING   TO  NEWSPAPERS.  3I9 

published  along  with  newspapers,  or  periodical  or  other  ^^*  ^^- 
literary  works.  Sect.  5  of  that  Act  repealed  the  duty  on 
advertisements  in  all  such  cases.  And  (lown  to  the  passing 
of  the  Act  18  Vict.  c.  27,  it  was  not  allocable  to  print  or 
publish  newspapers  except  on  stamped  paper.  That  Act 
abolished  the  necessity  of  stamped  paper  except  for  the 
purpose  of  free  transmission  by  post.  The  Customs  and 
Inland  Eevenue  Act  of  1870(a)  does  away  with  all  stamp 
duties  <>n  newspapers  for  the  future.  (6) 

As  to  the  registration  of  newspapers  at  the  Fost  Office,  Registration  at 
the  Post  Office  Act  of  1870,(6)  after  describing  what  ig  p««^^««>- 
a  newspaper  within  its  meaning,  provides  (sect.  7)  that  the 
proprietor  or  printer  of  any  newspaper,  and  the  proprietor 
or  printer  of  any  publication  which,  regard  being  had  to  the 
proportion  of  advertisements  to  other  matter  therein,  is  not 
within  the  description  aforesaid,  but  which  was  stamped  as 
a  newspaper  before  the  passing  of  the  Act  18  &  19  Vict, 
c.  27,  may  register  it  at  the  General  Post  Office  in  London 
at  such  time  in  each  year  and  in  such  form  and  with  such 
particulars  as  the  Postmaster-General  from  time  to  time 
directs,  paying  on  each  registration  such  fee,  not  exceeding 
five  shillings,  as  the  Postmaster-General,  with  the  approval 
of  the  Treasury,  from  time  to  time  directs. 

The  Postmaster-General  may  from  time  to  time  revise  the 
register  and  remove  therefrom  any  publication  not  being  a 
newspaper.(d) 

The  decision  of  the  Postmaster-General  on  the  admission 
to  or  removal  from  the  register  of  a  publication  is  final,  save 
that  the  Treasury  may,  if  they  think  fit,  on  the  application 
of  any  person  interested,  reverse  or  modify  the  decision,  and 
order  accordingly.(c) 

Any  publication  for  the  time  being  on  the  register  is  for 
the  purposes  of  this  Act  to  be  deemed  a  registered  news- 
paper.(/) 

Eegistered  newspapers,  book  packets,  pattern  or  sample  Poitago. 
packets,  and    post  cards  may  be    sent    by   post  between 
places  in  the  United  Kingdom,  at  the  following  rates  of 
postage : — 

On  a  registered  newspaper,  with  or  with- 
out a  supplement  or  supplements  One  halfpenny. 

On  each  registered  newspaper  in  a  packet 
of  two  or  more,  with  or  without  a  sup- 
plement or  supplements One  halfpenny. 

• 

(a)  33  &  34  Vict.  c.  32.  (6)  Sect  12. 

(c)  33  &  34  Vict.  c.  79- 
(d)  33  &  34  Vict.  c.  79,  B-  7.  («)  I^^  if)  ^i^' 
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FxBTir.  Qj^  ^  ^tjqqJj  packet  or  pattern  or  sample 

packet : — (a) 
If  not  exceeding. two  ounces  in  weight    One  halfpenny. 
If  exceeding  two  ounces  in  weight,  for 
the  first  two  ounces  and  for  every 
additional  two  ounces  or  fractional 

part  of  two  ounces  One  halfpenny. 

On  a  post  card     One  halfpenny. 

But  a  packet  of  two  or  more  registered  newspapers  with 
or  without  a  supplement  or  supplements  is  not  to  be  liable 
under  this  section  to  a  higher  rate  of  postage  than  the  rate 
chargeable  on  a  book  packet  of  the  same  weight(6) 

The  Postmaster-General  may  from  time  to  time,  with  the 
approval  of  the  Treasury,  make,  in  relation  respectively  to 
registered  newspapers,  book  packets,  pattern  or  sample 
packets,  and  post  cards,  sent  by  post,  such  regulations  as  he 
thinks  fit,  for  all  or  any  of  the  following  purposes : — 

For  prescribing  and  regulating  the  times  and  modes  of 

posting  and  delivery : 
For  prescribing  prepayment  and  regulating    the    mode 

thereof : 
For  regulating  the  affixing  of  postage  stamps : 
For  prescribing  and  regulating  the  payment  again  of  post- 
age in  case  of  redirection : 
For   regulating    dimensions    and    maximum    weight    of 

packets : 
For  regulating  the  nature  and  form  of  covers : 
For  prohibiting  or  restricting  the  printing  or  writing  of 

marks  or  communications  or  words : 
For  prohibiting  inclosures ; 
and  such  other  regulations  as  from  time  to  time  seem  expe- 
dient for  the  better  execution  of  the  Act.(c) 

Any  approval  of  the  Treasury  under  this  Act  is  to  be 
deemed  an  order  within  the  Documentary  Evidence  Act, 
1868  (31  &  32  Vict.  c.  37),  which  Act  is  to  have  eflFect  as  if 
the  Postmaster-General  were  mentioned  in  the  first  column, 
and  any  secretary  or  assistant-secretary  of  the  Post  Office 
were  mentioned  in  the  second  column  of  the  schedule  to 
that  Act{d) 
nouiS?!ncon^*      If  any  registered  or  other  newspaper,  supplement,  pub- 


fonnity  with 
Aet. 


(a)  See  note  to  sect.  9,  post. 

(h)  Sect  8.  The  enactments  as  to  the  postage  of  newspapers,  con- 
tained in  sects.  42  &  44  of  3  &  4  Vict.  0.  96,  are  repealed  by  this  Act 
(sect.  4,  sched.  i).     See  now  the  later  Act,  38  &  39  Vict.  c.  22,  s.  i. 

(c)  Sect.  9.  See  now  as  to  pattern  or  sample  packets-the  proyisions 
of  34  &  35  Vict.  c.  30,  8.  H,  (d)  Sect.  21. 
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lication,  book  packet,  pattern  or  sample  packet,  or  post  p^ii- 
card,  is  sent  by  post  otherwise  than  in  conformity  with  the 
Act  or  any  Treasury  warrant  or  Post  Office  regulations, 
it  shall  be  either  returned  to  the  sender  thereof  or  forwarded 
to  its  destination,  in  either  case  charged  with  such  rate 
of  postage,  not  exceeding  the  letter  rate  of  postage,  or 
without  any  additional  charge,  as  the  Postmaster-General, 
with  the  approval  of  the  Treasury,  from  time  to  time 
directs,  having  been,  if  necessary,  detained  and  opened  in  the 
Post  Office.(a) 

Under  the  Act  of  1875,(6)  further  powers  are  given  to  the 
Treasury ;  amongst  them  being  a  power  by  warrant  to  revoke 
and  alter  any  regulations  made  under  previous  Acts(c) ;  and 
it  repeals  so  much  of  the  Post  Office  Duties  Acts  1840  to 
187 1,  as  are  inconsistent  with  it,  or  with  any  warrant  made 
under  it. 

If  any  question  arises  whether  any  postal  packet  is  a 
letter,  post-card,  newspaper,  supplement,  book  packet, 
circular  or  other  description  of  postal  packet  within  the 
meaning  of  this  Act  or  any  warrant  made  under  it,  the 
decision  of  the  Postmaster  General  is  to  be  final;  but  the 
Treasury  may,  if  they  think  fit,  on  the  application  of  any 
person  interested,  reverse  or  modify  the  decision  and  order 
accordingly.((i) 

The  Postmaster-General  may  from  time  to  time,  with  indecent  or 
the  approval  of  the  Treasury,  make  such  regulations  ^3  <>*>«»°«  p*p«"- 
he  thinks  fit  for  preventing  the  sending  or  delivery  by 
post  of  indecent  or  obscene  prints,  paintings,  photographs, 
lithographs,  engravings,  books,  or  cards,  or  of  other  in- 
decent or  obscene  articles,  or  of  letters,  newspapers,  supple- 
ments, publications,  packets,  or  post-cards^  having  thereon, 
or  on  the  covers  thereof,  any  words,  marks,  or  designs 
of  an  indecent,  obscene,  libellous,  or  grossly  offensive 
character.(e) 

Any  publication  coming  within  the  following  description  what  are  news- 
is,  for  the  purposes  of  this  Act,  to  be  deemed  a  newspaper —  SeAJt  ****** 
any  publication  consisting  wholly  or  in  great  part  of  poli- 
tical or  other  news,  or  of  articles  relating  thereto,  or  to  other 

(a)  Sect.  15.  The  enactments  contained  in  sects.  13,  16,  <&  17  of 
3  &  4  Yict.  c.  96,  as  to  newspapers  posted  without  being  stamped  or 
prepaid,  or  sofficientlj  stamped,  are  repealed  by  the  33  &  34  Yict. 
c.  79  (sect.  4,  Bched.  i).  So  also  are  tne  enactments  contained  in 
sect.  45  of  the  former  Act  as  to  the  examination  of  newspapers  by  the 
Postmaster-General. 

{b)  38  &  39  Vict,  c  22.  (c)  Sect.  4. 

(d)  38  &  39  Vict.  c.  22,  8.  5.  (e)  33  &  34  Vict  c.  79  s.  20. 
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pawii.       current  topics,  with  or  without  advertisements;  subject  to 
these  conditions — 

That  it  be  printed  and  published  in  the  United  Kingdom ; 

That  it  be  published  in  numbers  at  intervals  of  not  more 
than  seven  days ; 

That  it  be  printed  on  a  sheet  or  sheets  unstitched ; 

That  it  have  the  full  title  and  date  of  publication  printed 
at  the  top  of  the  first  page,  and  the  whole  or  part  of  the 
title  and  the  date  of  publication  printed  at  the  top  of 
every  subsequent  page.(a) 

The  definition  of  a  newspaper  contained  in  6  &  7  Will.  4, 
c.  j6^  s.  4  (not  repealed  by  the  Act  of  1870),  viz.,  "  any  paper 
containing  public  news,  intelligence,  or  occurrences,  printed 
in  any  part  of  the  United  Kingdom  to  be  dispersed  and 
made  public;  also  any  paper  printed  in  any  part  of  the 
United  Kingdom  weekly  or  oftener,  or  at  intervals  not 
exceeding  twenty-six  days,  containing  only  or  principally 
advertisements ;  and  also  any  paper  containing  any  public 
news,  intelligence,  or  occurrences,  or  any  remarks  or  obser- 
vations thereon,  printed  in  any  part  of  the  United  Elingdom 
for  sale  and  published  periodically,  or  in  parts,  or  numbers, 
at  intervals  not  exceeding  twenty-six  days  between  the  pub- 
lication of  any  two  such  parts,  papers  or  numbers,  where  any 
of  the  said  papers,  parts  or  numbers  respectively  shall  not 
exceed  two  sheets  of  the  dimensions'^^)  specified  in  the 
Act,  &c.,  is  not  to  be  deemed  to  contain  or  affect  the  defini- 
tion of  a  newspaper  for  the  purposes  of  the  Act  of  1870 
or  any  other  enactments  regulating  the  sending  of  news- 
papers by  po8t.(c) 
sappiementB.  ^^^j  the  following  is,  for  the  purposes  of  the  Act,  to  be 
deemed  a  supplement  to  a  newspaper — z,  publication  consist- 
ing wholly  or  in  great  part  of  matter  like  that  of  a  newspaper, 
or  of  advertisements,  printed  on  a  sheet  or  sheets  or  a  piece 
or  pieces  of  paper,  unstitched,  or  consisting  wholly  or  in  part 
of  engravings,  prints,  or  lithographs  illustrative  of  articles  in 
the  newspaper ;  such  publication  in  every  case  being  pub- 
lished with  the  newspaper,  and  having  the  title  and  date  of 
publication  of  the  newspaper  printed  at  the  top  of  eveiy 
page,  or  at  the  top  of  every  sheet  or  side  on  which  any  such 
engraving,  print,  or  lithograph  appears.(d) 

If  a  question  arises  whether  any  publication,  not  being  a 
registered  newspaper,  is  a  newspaper  or  a  supplement,  or 
whether  any  packet  is  a  book  packet  or  pattern  or  samx)le 

(a)  33  &  34  Vict.  c.  79,  8.  6. 
(&)  See  AUomey-Qeneral  v.  Bradbury  (7  Ezch.  97). 
(c)  33  &  34  Vict  c.  79,  6.  4,  (d)  Ibid,  sect  6. 
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packet,  within  the  Act  or  any  Treasury  warrant  or  Post  p^^^- 
Office  regulations,  the  decision  thereon  of  the  Postmaster- 
General  is,  by  the  Act,  made  final,  save  that  the  Treasury 
may,  if  they  think  fit,  on  the  application  of  any  person 
interested,  reverse  or  modify  the  decision,  and  order  accord- 
ingly.(a) 

The  Treasury  may  from  time  to  time,  by  Treasury  coioniia  and 
warrant,  allow  any  newspapers,  British,  colonial,  or  foreign,  '"^'^^^  po«t«K«- 
to  be  sent  by  post  between  the  United  Kingdom  and  places 
out  of  the  United  Kingdom,  or  between  places  out  of  the 
United  Kingdom,  whether  through  the  United  Kingdom  or 
not,  at  such  rates  of  postage,  not  exceeding  threepence  for 
each  newspaper  irrespectively  of  any  colonial  or  foreign  post- 
age, and  on  such  conditions,  as  they  think  fit,  and  according 
to  Post  Office  regulations  to  be  from  time  to  time  made  in 
that  behalf.(6) 

Any  Treasury  warrant  and  Post  Office  regulations  made 
in  that  behalf  before  the  passing  of  the  Act  of  last  year,  are 
confirmed  by  it,  and  are  to  continue  in  force  unless  and 
until  altered  by  Treasury  warrant  or  Post  Office  regulations 
(as  the  case  may  be).(c) 

A  registered  newspaper  is  to  be  deemed  a  newspaper  for 
the  purposes  of  any  arrangement  or  convention  between 
Her  Majesty's  Government  and  any  colonial  or  foreign 
government  for  securing  advantages  for  newspapers  sent  by 
post.((Q 

The  foreign  postage  marked  on  any  newspaper  or  letter, 
or  printed  paper  brought  into  the  United  Kingdom,  is  to  be 
received  in  all  courts  of  justice  and  other  places  as  conclu- 
sive evidence  of  the  amount  of  foreign  postage  payable  in 
respect  of  such  newspaper,  &c.,  in  addition  to  the  British 
postage ;  and  such  foreign  postage  is  to  be  recoverable  within 
the  United  Kingdom  and  Her  Majesty's  other  dominions  as 
postage  due  to  Her  Majesty.(6) 

The  Commissioners  of  Inland  Revenue  are  from  time  to  stMnps. 
time  to  provide  proper  dies  and  other  implements  for  denoting 
by  adhesive  or  embossed  or  impressed  stamps,  or  otherwise, 
the  duties  of  postage  payable  in  the  United  Kingdom  under 
this  Act,  or  any  Treasury  warrant  thereunder;  and  those 
duties  are  to  be  deemed  stamp  duties,   and  to  be  under 

(a)  Sect.  14.  The  similar  provision  in  sect.  46  of  3  &  4  Yict.  c.  96, 
is  repealed  (sect.  4,  sched.  i). 

(&)  Sept.  12.  The  provisions  on  this  subject  contained  in  sects. 
47-51  (both  indnsivef  of  3  &  4  Yict.  c.  96,  are  repealed  (sect.  4, 
j9ched.  i).  (c)  Ibid, 

(d)  Sect  II.  (e)  3  &  4  Vict  c.  96,  s.  32. 

Y  2 


324  LAW   REtATING   TO    NEWSPAPERS. 

paiitii.      Uig  management  of    the  Commissioners  of  Inland  Eeve- 
nue.(a) 

So  much  of  the  Act,  3  &  4  Vict.  c.  96,  as  relates  to  stamp 
duties  under  that  Act  is  to  apply  to  the  stamp  duties  under 
this  Act.(6) 

Newspapers  liable  to  postage,  if  posted  in  any  town  or 
place  within  the  United  Kingdom,  and  inclosed  in  stamped 
covers,  or  having  a  stamp  or  stamps  affixed  thereto  (the  stamp 
or  stamps  being  in  every  case  affixed  or  appearing  on  the  out- 
side, of  the  proper  value,  and  not  used  before),  are  to  pass 
by  the  post  free  of  postage ;  and  the  amount  of  stamps 
required  may  be  made  up  by  affixing  such  a  number  of 
adhesive  stamps  as,  alone  or  in  combination  with  the  stamp 
already  impressed,  may  be  required,  (c) 
ForfHnj  or  It  is  a  fclouy  to  forge  or  counterfeit,  or  caused  to  be  forged 

8Uuapdies,&c.  or  Counterfeited,  the  dies,  plates,  or  other  instruments  used 
for  stamping,  or  to  forge,  counterfeit,  or  imitate,  or  cause 
or  procure  to  be  forged,  counterfeited,  or  imitated,  the 
stamp,  mark,  or  impression  of  any  such  die,  &c.,  or  to  have 
in  one's  possession  knowingly  and  without  lawful  excuse  (the 
proof  whereof  lies  on  the  person  accused)  any  false,  forged, 
or  counterfeited  die,  &c.,  or  any  part  of  one,  or  any  instru- 
ment resembling  or  intended  to  resemble  it,  wholly  or  in 
part ;  or  to  stamp  or  mark,  or  cause  or  procure  to  be  stamped 
or  marked  any  paper,  or  other  substance  or  material  what- 
soever, with  any  such  false,  forged,  or  counterfeited  die,  &c. ; 
or  to  use,  utter,  sell  or  expose  to  sale,  or  cause  to  be  used, 
uttered,  or  exposed  to  sale,  or  knowingly  and  without  law- 
ful excuse  (the  proof  whereof  lies  on  the  person  accused)  to 
have  in  one's  possession  any  paper,  or  other  substance  or 
material,  having  thereon  the  impression  or  any  part  of  the 
impression  of  any  such  false,  forged,  or  counterfeit  die, 
&c.,  or  having  thereon  any  false,  forged,  or  counterfeit 
stamp  or  impression,  resembling  or  representing,  either 
wholly  or  in  part,  or  intended  or  liable  to  pass  or  be 
mistaken  for  the  stamp,  mark,  or  impression  of  any  such 
die,  &c.,  which  has  been  or  shall  be,  or  may  be  so  provided, 
made  or  used  as  aforesaid,  knowing  such  false,  forged,  or 

(a)  33  &  34  Vict.  c.  79,  s.  18. 

(5)  liid.  The  enactments  contained  in  sects.  3<&4ofi6&i7  Yict. 
c.  63,  as  to  stamp  duties  on  newspapers  and  supplements,  and  as  to 
the  cancelling  and  allowing  for  newspaper  stamps  on  hand,  are 
repealed  by  the  Act  of  1870  (sect.  4,  scned.  i).  So  is  the  whole  of 
the  Act  of  18  &  19  Vict.  c.  27,  passed  to  amend  the  laws  relating  to 
the  stamp  duties  on  newspapers,  and  to  provide  for  the  transmission 
by  post  of  printed  periodical  publications  {IbicU). 

(c)  3  &  4  Vict.  c.  96,  8.  12. 
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counterfeit  stamp,  mark,  or  impression,  to  be  false,  forged,  or  p^^l 
comiterfeit ;  or,  with  intent  to  defraud  Her  Majesty,  lier 
heirs,  or  successors,  privately  or  fraudulently  to  use,  or  cause 
or  procure  to  be  privately  or  fraudulently  used,  any  die,  &c., 
so  provided,  made,  or  used,  or  hereafter  to  be  provided, 
made,  or  used  as  aforesaid,  or,  with  such  intent,  privately  to 
stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked, 
any  paper,  substance,  or  material  whatsoever  with  any  such 
die,  &c.,  as  last  mentioned ;  or  knowingly  and  without  lawful 
excuse  (the  proof  whereof  lies  on  the  person  accused) 
to  have  in  one's  possession  any  paper,  or  other  substance  or 
material,  so  privately  or  fraudulently  stamped,  or  marked  as 
aforesaid.(a) 

Fraudulently  to  remove  or  cause  to  be  removed  from  any  Praudaient 
cover  or  paper  the  stamp  or  impression  of  any  such  die,  &c.,  lump?^^ 
as  mentioned  in  the  last  paragraph,  with  intent  to  use  it  on 
another ;  or  fraudulently  to  use  a  stamp  or  impression  so 
removed ;  or  fraudulently  to  erase,  cut,  &c.,  or  cause  to  be 
erased,  cut,  &c.,  from  any  cover  or  paper,  any  name,  date, 
or  other  matter  or  thing  thereon  written,  printed,  or 
expressed,  with  intent  to  use  any  stamp  or  mark  then 
impressed  or  being  upon  it,  or  that  it  may  be  used  for  the 
purpose  of  defrauding  Her  Majesty;  or  to  do  or  be 
concerned  in  any  other  fraudulent  act,  contrivance,  or  device 
whatever,  with  intent  to  defraud  Her  Majesty,  &c.,  of  any 
of  the  rates  or  duties  provided  by  the  Act,  is  an  oifence 
punishable  by  a  forfeiture  of  £20,  to  be  recovered  with  full 
costs  of  suit.(6) 

It  is  unlawful  for  any  person  to  afl&x  to  a  newspaper,  supple-  Prewed  stamp 
ment,  publication,  packet,  letter,  or  card  sent  by  post,  or  to  uo^rpa^ 
the  cover  thereof  (if  any),  by  way  of  prepayment  of  postage  '»<>**<»^""«^' 
thereon,  an  embossed  or  impressed  stamp  cut  out  or  other- 
wise separated  from  the  cover  or  other  paper,  card,  or  thing 
on  which  such  stamp  was  embossed  or  impressed,  although 
such  stamp  has  not  been  before  sent  by  post  or  used.(c) 

If  any  newspaper,  supplement,  publication,  &c.,  is  sent  by 
post  with  a  stamp  afl&xed  thereto,  or  to  the  cover  thereof  (if 
any),  that  has  been  so  cut  out  or  separated,  the  postage 
thereof,  as  far  as  it  purports  to  be  prepaid  by  that  stamp,  is 
to  be  deemed  to  be  not  prepaid,  (d) 

The  enactments  contained  in  6  &  7  Will.  4,  c.  y6,  allowing 
a  discount  of  25  per  cent,  on  newspaper  stamps  in  Ireland  \(e) 

(a)  3  &  4  Vict.  c.  96,  8.  22. 

(5)  Ibid.  sect.  23.    Cf.  aect.  18  of  33  &  34  Vict.  c.  79. 

(c)  33  &  34  Vict.  c.  79,  s.  19.  (i)  Ihid, 

(e)  6  &  7  Will.  4,  c.  ^(i^  B.  2. 
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those  relating  to  the  cancelling  of  stamps  rendered  useless 
by  that  Act  ;(a)  and  those  providing  that  a  separate  stamp  or 
die  should  be  used  for  each  newspaper,  and  that  every  news- 
paper should  be  printed  on  paper  stamped  with  such  appro- 
priate die  ;(6)  as  well  as  the  section  relating  to  the  construc- 
tion of  the  terms  used  in  that  Act,(c)  are  repealed  by  the 
Act  of  i870.(d) 

For  the  purposes  of  the  Post-Office  Act,  1870,  the  Channel 
Islands  and  the  Isle  of  Man  are  to  be  deemed  parts  of  the 
United  Kingdom  ;(e)  and  the  Act  of  11  &  12  Vict.  c.  117, 
relating  to  the  postage  of  newspapers  published  in  the 
Channel  Islands  and  the  Isle  of  Man  is  repealed.(/) 

Any  person  who  prints  any  copy  of  any  proclamation, 
order,  or  regulation  which  falsely  purports  to  have  been 
printed  by  the  Government  printer,  or  to  be  printed  under 
the  authority  of  the  Legislature  of  any  British  colony  or 
possession,  or  tenders  in  evidence  any  copy  of  any  such  pro- 
clamation, order,  or  regulation,  which  falsely  purports  to 
have  been  printed  as  aforesaid,  knowing  that  the  same  was 
not  so  printed,  is  guilty  of  forgery,  and  on  conviction  is  liable 
to  be  sentenced  to  penal  servitude  for  such  term  as  is  pre- 
scribed by  the  Penal  Servitude  Act,  1864,  as  the  least  to 
which  an  offender  can  be  sentenced  to  penai  servitude,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour.(g') 

For  the  purposes  of  this  enactment  the  expression 
*'  British  colony  and  possession "  includes  the  Channel 
Islands,  the  Isle  of  Man,  and  such  territories  as  may,  for  the 
time  being,  be  vested  in  Her  Majesty  by  virtue'  of  any  Act 
of  Parliament  for  the  Government  of  India,  and  all  other 
Her  Majesty's  dominions;  " Legislature ''  signifies  any 
authority,  other  than  the  Imperial  Parliament  or  Her 
Majesty  in  Council,  competent  to  make  laws  for  any  colony 
or  possession  ;  and  "  Government  printer  "  is  to  mean  and 
include  the  printer  to  Her  Majesty,  and  any  printer  pur- 
porting to  be  the  printer  authorised  to  print  the  statutes, 
ordinances.  Acts  of  State,  or  other  public  Acts  of  the  Legis- 
lature of  any  British  colony  or  possession,  or  otherwise  to  be 
the  Government  printer  of  such  colony  or  possession.(A) 

Advertisements  of  rewards  for  the  return  of  stolen  goods 
are  prohibited  under  a  penalty. 

Sect.  102  of  24  &  25  Vict,  c,  96,  provides  that  whosoever 

(a)  Sect.  34.  (b)  Sect.  3.  (c)  Sect  35. 

0)  33  &  34  Vict.  c.  79,  s.  4,  sohed.  i.        (e)  Sect.  3. 

(/)  Sect.  4  and  sched.  i.  ig)  31  &  32  Vict.  c.  37,  s.  4. 

(h)  Ibid.,  s^ct.  5. 
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shall  publicly  advertise  a  reward  for  the  return  of  any  pro-      ^^i^- 

perty  whatsoever,  which  shall  have  been  stolen  or  lost,  and 

shall  in  such  advertisement  use  any  words  purporting  that 

no  questions  will  be  asked,  or  shall  make  use  of  any  words 

in  buj  public  advertisement  purporting  that  a  reward  will  be 

given  or  paid  for  any  property  which  shall  have  been  stolen 

or  lost,  without  seizing  or  making  any  inquiry  after  the 

person  producing  such  property,  or  shall  promise  or  offer  in 

any  such  public  advertisement  to  return  to  any  pawnbroker 

or  other  person  who  may  have  bought  or  advanced  money  by 

way  of  loan  upon  any  property  stolen  or  lost,  the  money  so 

paid  or  advanced,  of  any  other  sum  of  money  or  reward 

for  the  return  of  such  property,  or  shall  print  or  publish 

any  such  advertisement,  shall  forfeit  the  sum  of  fifty  pounds 

for  every  such  oflFence  to  any  person  who  will  sue  for  the 

same  by  action  of  debt,  to  be  recovered  with  full  costs  of 

suit. 

This  provision  having  given  occasion  to  many  vexatious 
proceedings  at  the  instance  of  common  informers  against 
printers  and  publishers  of  newspapers,  the  Legislature  inter- 
vened, (a)  to  remedy  the  abuse. 

The  Act  33  &  34  Vict.  c.  45,  provides  that  no  action  shall 
be  brought  against  the  printer  or  publisher  of  a  newspaper  to 
recover  the  penalty  under  sect.  102  of  24  &  25  Vict.  c.  96, 
unless  the  assent  in  writing  of  the  Attorney  or  Solicitor- 
General  for  England,  if  the  action  is  brought  in  England,  or 
for  Ireland,  if  the  action  is  brought  in  Ireland,  has  been  first 
obtained  to  the  bringing  of  the  action.(6) 

It  also  limits  the  time  for  bringing  the  action  to  a  period 
of  six  months  after  the  forfeiture  is  incurred  ;(c)  and  con- 
tains a  provision  for  staying  proceedings  in  actions  brought 
before  tiie  passing  of  the  Act.(d) 

The  term  "  newspaper"  for  the  purposes  of  this  Act  is  to 
mean  a  newspaper  as  defined  for  the  purposes  of  the  Acts 
for  the  time  being  in  force  relating  to  the  carriage  of  news- 
papers by  post.(e) 

(»)  33  <fc  34  Vict  c.  65.  (6)  Sect  3.  (c)  Ibid, 

(d)  Sect  4.  (e)  Sect.  2. 
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CONTRACTS  BETWEEN  AUTHORS,  PUBLISHERS, 

PRINTERS,  &c. 

contMcuin       The  foundation    on    which    contracts  between  publishers, 

Sthor^pu^^  authors,  and  others  rest,  is  the  same  as  that  which  forms 

luben,^.        ^Yxe  basis  of  all  ordinary  contracts,  and  they  may  be  enforced 

either  by  action  on  the  special  contract,  or,  where  a  special 

contract  does  not  exist,  by  the  usual  action  for  work  and 

labour  done.(a) 

Agreement  Dot        If  the  agreement  is  one  "that  is  not  to  be  performed 

witwna'?«ur.^  witMu  the  spacc  of  one  year  from  the  making  thereof'  no 

action  can  be  brought  upon  it,  "  unless  the  agreement  upon 

which  such  action  shall  be  brought  or  some  memorandum 

or  note  thereof  is  in  writing,  and  signed  by  the  party  to  be 

charged  therewith,"(6)  and  the  word  "agreement"  includes 

the  consideration  for  the  promise  as  well  as  the  promise 

itself.(c) 

The  following  memorandum  was  made  between  the  plaintiff, 
a  law  bookseller  and  publisher,  and  the  defendant,  the  author 
and  proprietor  of  the  copyright  in  a  dictionary  of  the  practice 
of  the  Courts  of  King's  Bench  and  Common  Pleas,  and 
signed  with  their  respective  initials :  "  Diet,  of  Practice. 
£80  per  annum  for  five  years,  commencing  Mich.  1828  ;  £60 
per  annum-  for  the  remainder  of  Mr.  Lee's  life,  if  he  survive 
the  five  years ;  payable  in  either  case  quarterly ;  the  first 
payment  Michaelmas  1828.  "T.  L. 

"S.  S. 
"  Mr.  Lee  to  separate  the  practices  K.  B.  and  C.  P." 
Parol  evidence  having  been  held  admissible  to  explain  the 
document,  it  was  held  that  inasmuch  as  it  appeared  to  be  a 
memorandum  of  a  contract  that  was  not  to  be  performed 

(a)  Planche  v.  Golhwm  (8  Bing.  16). 
(h)  Sect.  4  of  Statute  of  Frauds  (29  Car.  2,  c.  3). 
(c)  Wain  v.  WourUers  (5  East,  10} ;  Saunders  v.  WaJcefUld  (4  B.  & 
Aid.  595). 
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within  a  year,  and  no  consideration  was  stated  on  the  face  of 
it,  it  was  not  capable  of  being  enforced  by  action.(a) 

A  contract  which  does  not  comply  with  the  requirements 
of  the  4th  section  of  the  Statute  of  Frauds  is  not,  however, 
per  86,  void,  though  no  action  can  be  brought  upon  it.  There- 
fore it  was  held  that  the  plaintifif  in  the  case  last  referred  to, 
having  paid  the  annuity  for  several  years  under  the  above 
memorandum  of  agreement,  could  not  recover  back  the  money 
so  paid,  as  upon  a  failure  of  consideration.(6) 

It  is  not  necessary  that  a  contract,  required  by  the  Statute  ^^^S*^ 
of  Frauds  to  be  in  writing,  should  be  contained  in  one  docu-  fromanamber 
ment.     It  may  be  collected  from  any  number  of  papers,(c)  <>'?»?«"• 
provided  they  are,  upon  the  face  of  them,  sufficiently  con- 
nected in  sense,  and  do  not  require  parol  evidence  to  establish 
the  connection,  parol  evidence  being  inadmissible  for  that 
purpose. 

Thus,  where  a  publisher  proposed  to  publish  by  subscrip- 
tion an  illustrated  edition  of  Shakespeare,  to  appear  in 
numbers,  at  the  price  of  three  guineas  a  number,  two  guineas 
to  be  paid  at  the  time  of  subscribing,  and  the  remaining 
guinea  on  the  delivery  of  each  successive  number ;  the  pro- 
spectus stating  "  that  one  number,  at  least,  should  be  pub- 
lished annually  y^  and  that  the  proprietors  were  confident  that 
they  should  be  able  "to  produce  tv)o  numhers  within  the 
course  of  every  year ;"  and  the  defendant,  wishing  to  become 
a  subscriber,  wrote  his  name  in  a  book  kept  for  the  purpose 
in  the  plaintiff's  shop,  entitled,  "  Shakspeare  Subscribers,  their 
Signatures;"  printed  copies  of  the  prospectus  lying  at  the 
same  time  in  the  plaintiff's  shop,  but  neither  prospectus  nor 
book  of  subscribers  containing  any  reference  the  one  to  the 
other,  it  was  held  that  the  contract  of  the  defendant  was  one 
not  to  be  performed  within  the  space  of  a  year  from  the 
making  thereof,  and  therefore  that,  in  order  to  be  enforceable 
by  action,  it  must  be  in  writiug.(e?) 

The  defendant  having  refused  to  continue  to  take  in  the 
numbers  of  the  book,  an  action  was  brought  against  him 
by  the  publisher ;  but  it  was  held  that  the  action  could  not 
be  maintained  for  want  of  a  written  agreement  or  memo- 
randum signed  by  the  party  to  be  charged  therewith,  as 
required  by  the  4th  section  of  the  Statute  of  Frauds.  The 
prospectus  contained  the  terms  of  the  agreement,  and  if  it 

(a)  Sweet  v.  Lee  (4  Scott's  N.  R.  77-i  3  M.  &  Gtr.  452).       (6)  Ibid. 

(c)  Jackson  v.  Lowe  (i  Bing.  9);  PhUlimore  v.  Barry  (i  Gamp. 
513);  Saunderaon  v.  Jackson  (2  fe.  &  P.  398);  Johnson  v.  Dodgson 
(2  M.  &  W.  653) ;  Ac. 

((£}  Boy  dell  v.  Drummond  (11  East.  142). 
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partiii.  could  be  coupled  with  the  book  of  subscribers  in  which 
the  defendant  had  signed  his  name,  it  would  be  a  sufficient 
memorandum  of  the  agreement  to  satisfy  the  statute ;  but 
as  it  contained  no  reference  to  the  book,  nor  the  book 
to  it,  there  was  no  connection  in  sense  between  them  which 
would  enable  the  Court  to  couple  them  together,  and  treat 
them  as  one  document;  and  parol  evidence  to  establish 
such  a  connection  was  inadmissible.(a)  "If,"  said  Le 
Blanc,  J.,  "  there  had  been  anything  in  the  book  which 
had  referred  to  the  particular  prospectus,  that  would  have 
been  sufficient :  if  the  title  to  the  book  had  been  the  same 
with  that  of  the  prospectus,  it  might  perhaps  have  done: 
but  as  the  signature  now  stands,  without  reference  of  any 
sort  to  the  prospectus,  there  was  nothing  to  prevent  the 
plaintiflF  from  substituting  any  prospectus,  and  saying 
that  it  was  the  prospectus  exhibited  in  his  shop  at  the 
time,  to  which  the  signature  related:  the  case  therefore 
falls    directly    within    this    branch    of    the    Statute    of 

Frauds."(&) 
?f*a«SemeD™  -^  difficulty  in  the  interpretation  of  an  agreement  between 
an  author  and  a  publisher  for  the  publication  of  the  author's 
book,  sometimes  arises  from  the  neglect  to  state  distinctly 
in  the  agreement  whether  it  is  intended  by  the  parties  to 
operate  as  an  assignment  of  the  copyright,  or  merely  as  a 
licence  to  publish.  The  cases  of  Stevens  v.  Benning  and 
,  '  Reade  v.  Bentley,  already  referred  to  {aiitey  pp.  176,  177), 

exemplify  the  difficulty ;  in  the  latter  of  which  cases  the  Vice- 
Chancellor  (Wood)  refused  to  allow  costs  to  either  party, 
considering  each  of  them  to  blame  for  the  defective  form  of 
the  agreement, 
aid  choo»i?  Where  the  agreement  is  that  the  publisher  shall  take  the 

cmbeiiuhmeDtf.  wholc  charge  and  risk,  and  the  whole  duty  of  bringing  out 
the  work  as  he  thinks  best  for  the  interest  of  both  parties,  it 
seems,  according  to  Lord  Hatherley,  to  be  necessarily  incident 
to  the  duty  which  the  publisher  has  to  perform,  that  he 
shall(c)  also  have  the  right  of  fixing  the  price  at  which  the 
work  is  to  be  brought  out. 

His  Lordship  considered  that  it  was  further  implied  in 
the  agreement  in  the  case  before  him  {vide  ante,  p.  177), 
that  the  publisher  was  to  choose  tlie  embellishments  and 
everything  else  connected  with  the  publication,  and  that 
he  was  to  do  this  for  all  editions  which  should  be 
brought  out  during  the  subsistence  of  the  agreement.(rf) 

(a)  BoydeUy,  Drwnmond  {11  East.  142).  (b)  Ibid. 

(c).  Beade  v,  Bentl&y  (3  K  «fe  J.  276).  (d)  Ilnd. 
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"Several  difl&culties,"  said  his  Lordship,  "arising  upon  P^^if- 
such  a  construction  have  been  suggested.  It  was  argued, 
can  it  be  supposed  that  the  plaintiff  intended  to  give 
to  the  publisher  the  power,  if  he  chooses,  of  bringing 
out  the  work  with  absurd .  embellishments  beneath  its 
character  and  injurious  to  the  reputation  of  the  author  ? 
The  simple  answer  to  that  is,  the  author  will  take  care  of 
himself  in  that  respect  by  going  to  a  respectable  publisher, 
who  would  not  commit  any  such  absurdity.  If  he  employed 
a  publisher  who  was  in  the  habit  of  adding  ridiculous 
illustrations  to  his  works,  he  would  not  have  reason  to  com- 
plain if  the  work  were  so  published.  The  author  would 
select  a  publisher  who,  he  would  presume,  would  bring  out 
the  work  in  a  manner  creditable  and  desirable.  So  again 
with  regard  to  the  price,  it  is  suggested  that  the  publisher 
might  just  so  arrange  the  balance  of  prices  as  to  enable 
himself,  by  an  accurate  calculation,  to  get  his  £10  per  cent, 
commission,  and  leave  nothing  to  pay  the  author.  The 
answer  is  similar :  it  is  not  to  be  supposed  that  the  author 
would  deal  with  any  publisher  who  was  in  the  habit  of  so 
treating  authors.  If  a  publisher  were  to  act  in  such  a 
manner,  although,  perhaps  such  conduct  could  not  strictly 
be  called  a  fraud,  because  it  might  not  be  a  violation  of  the 
specific  terms  of  the  agreement,  the  result  would  be  that 
the  author  whom  he  so  treated  would  never  contract  with  him 
again." 

In  an  agreement  like  the  foregoing,  where  the  work  was 
to  be  brought  out  at  the  publisher's  expense  and  the  profits 
to  be  divided,  the  addition  of  a  clause  pro\dding  that  the 
books  sold  should  be  "  accounted  for  at  the  trade  sale  price, 
reckoning  twenty-five  copies  as  twenty-four,  unless  it  be 
thought  advisable  to  dispose  of  any  copies,  or  of  the* 
remainder  at  a  lower  price,  which  is  left  to  the  judgment 
and  discretion  "  of  the  publisher,  does  not  justify  an  infer- 
ence that  the  publishel*  has  no  discreti'on  in  fixing  the  price 
except  in  the  particular  case  there  mentioned.  The  meaning 
of  such  a  clause  is  explained  by  Lord  Hatherley  (when  Vice- 
Chancellor)  in  Reade  v.  BenUey,(a)  "  It  is  quite  obvious  that 
this  clause  was  introduced  with  no  such  view,  but  because 
Mr.  Bentley  is  to  bring  out  the  work,  and  in  bringing  it 
out  he  is  to  fix  a  certain  price  to  tlie  trade ;  he  is  aware 
that  there  are  persons  who  are  in  the  habit  of  purchasing 
all  these  works  for  re-sale ;  there  is  a  certain  quantity  in 
the  first  instance  offered  to  the  trade,  as  it  is  called,  who     • 

(a)  3  K.  &  J.  277. 
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send  in  their  orders,  each  buyer  for  a  certain  quantity  of 
copies,  and  it  is  brought  out  to  the  trade  at  a  price  which 
is  iixed  upon  each  edition.  Then  it  might  happen  that  some 
copies  would  remain  unsold.  Mr.  Bentley  first  agrees  to 
account  with  the  author  for  all  copies  at  the  trade  price ; 
but  then,  as  that  might  be  too  hard  upon  the  publisher,  who 
has  had  all  the  expense  of  bringing  out  the  work,  it  is 
agreed  that,  if  any  copies  remain  unsold,  he  is  to  have 
liberty,  as  regards  that  edition,  to  dispose  of  the  unsold 
copies  at  a  lower  price.  That  is  the  obvious  meaning  of 
this  clause,  and  it  has  no  reference  to  the  general  question 
of  fixing  or  not  fixing  the  price." 

On  the  same  principle,  the  publisher  is,  in  such  a  case,  the 
proper  person  to  fix  the  time  and  mode  of  publication.(a) 

An  agreement  between  an  author  and  a  publisher  that 
the  latter  should  publish,  at  his  own  risk  and  expense,  a 
work  belonging  to  the  former,  on  the  terms  of  an  equal 
division  of  the  profits  after  all  expenses  had  been  paid,  may 
be  regarded  in  the  double  light  of  a  licence  and  a  partner- 
ship— a  licence  for  the  publication  of  the  work,  and  then  a 
joint  adventure  between  the  author  and  publisher  in  the 
copies  so  to  be  published.(6)  The  publisher  cannot  be 
considered  in  such  a  case  as  merely  the  agent  of  the  author, 
as  a  mere  agent  never  embarks  in  the  risk  of  the  under- 
taking.(c) 

When  it  is  sought  to  put  an  end  to  such  a  joint  adven- 
ture, a  difficulty  may  sometimes  arise  in  the  choice  of  the 
time  for  making  the  requisite  application.  If  the  author 
seeks  to  determine  the  contract,  and  to  prevent  the  publica- 
tion of  any  subsequent  edition  by  the  publisher,  he  must 
take  steps  for  the  purpose  before  any  expense  is  incurred 
by  the  publisher  in  respect  to  such  subsequent  edition.  If 
the  publisher  has  incurred  expense  of  this  nature,  he  has  a 
right  to  be  recouped  it,  and  to  have  the  benefit  of  all  the 
profit,  the  hope  of  obtaining  which  induced  him  to  incur 
such  expenditure.(rf)  But  where  expense  has  not  been 
incurred  by  the  publisher  in  respect  to  a  subsequent 
edition,  the  author  has  a  right  to  determine  the  joint 
undertaking,  and  to  prevent  the  further  publication  of  his 
work  by  the  publisher,  even  though  the  publisher  has  stereo- 
typed the  work  previously  to  the  publication  of  the  last 
published  edition.(e) 

(a)  Beade  v.  Bentley  (4  K,  &  J.  665). 

{h)  Stevens  v.  Benning  (6  D.  M.  <&  G.  231) ;  Beade  v.  B&iitley  (4  K. 
&  J.  663). 

(c)  4  K.  &  J.  662.  (d)  3  K.  &  J.  279.  (e)  4  K.  &  J.  656. 
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In  determining  the  point  last  referred  to,  Lord  Hatherley  Paiitjii. 
stated  the  difficulties  that  beset  the  question,  and  the 
grounds  on  which  his  decision  rested.  On  the  one  hand 
it  might  be  said  on  behalf  of  the  publisher  that  he  had 
given  to  the  undertaking  the  benefit  of  his  talents  and 
position  as  a  publisher,  and  had  incurred  expenses  in 
bringing  out  the  first  edition,  in  the  expectation  of  being 
recouped  the  cost  of  the  first  by  the  sale  of  the  second  and 
subsequent  editions ;  and  that  to  hold  the  author  entitled,  at 
his  own  instance,  to  determine  the  agreement  when  the 
first  edition  had  been  published,  would  be  to  enable  him  by 
an  arbitrary  and  unreasonable  exercise  of  that  power  to 
deprive  the  publisher  of  all  his  profits.  On  the  other  hand, 
it  may  be  urged  on  the  part  of  the  author  that,  unless  he 
has  the  power  of  determining  the  agreement,  the  conse- 
quence would  be  that  he  may  be  under  an  obligation  to  the 
publisher  during  the  whole  of  the  publisher's  life,  while  the 
publisher  will  be  under  no  reciprocal  obligation  to  him.  The 
publisher  could  compel  the  author  to  abstain  from  publish- 
ing a  single  copy  of  the  work  so  long  as  he  expressed  his 
readiness  to  continue  publishing,  while  the  author  has  no 
reciprocal  power:  he  could  never  compel  the  publisher  to 
publish  more  than  a  single  edition  of  the  work.  Further, 
the  publisher,  in  the  bond  Jide  exercise  of  his  discretion  as 
to  the  fitting  time  and  mode  of  publication,  might  decline 
indefinitely  to  publish,  but  without  resigning  his  contract ; 
while  the  author  might,  at  the  same  time,  be  of  a  contrary 
opinion,  and  yet  f  jr  months  or  even  years  might  be  kept  in 
suspense,  and  prevented  from  publishing  on  his  own  account, 
until  his  publisher  should  be  of  opinion  that  the  time  had 
come  for  the  revival  of  the  public  interest  in  the  work.  His 
Lordship  considered  the  position  of  the  author,  under  such 
circumstances,  to  be  one  of  so  great  hardship  and  difficulty, 
that  unless  it  were  clearly  shown  to  have  been  contemplated 
by  both  parties  to  the  agreement,  it  should  not  be  forced  upon 
him.(a) 

Where  the  agreement  between  author  and  publisher  states 
that  after  payment  of  the  expenses  of  publication,  &c., 
"  the  profits  remaining  of  every  edition  that  should  be  printed 
of  the  work  are  to  be  divided  into  two  equal  parts,"  one 
moiety  to  go  to  the  author  and  the  other  to  the  publisher, 
this  points  out  certain  definite  times  for  the  adjustment  of 
the  accounts,  and  at  which  the  author  becomes  entitled  to 
terminate  his  agreement  with  the  publisher.  (&) 

By  stereotyping  the  work  the  publisher  does  not  deprive 

(a)  4  K  &  J.  664-666.  (6)  Ibid. 
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pakjii.      q^q  author  of  tliis  right.     It  was  objected  in  Bcade  v.  Bentky, 
M^igof       that  when  a  work  has  once  been  stereotyped  the  term 
**°'  "  edition "  is  no  longer  applicable ;   that  when  a  work  is 

published  in  what  is  called  "thousands,"  twenty  thousand 
or  thirty  thousand  being  circulated,  each  thousand  could 
not  properly  be  called  an  edition.  To  this  Lord  Hatherley 
replied:  "I  apprehend  that  not  merely  in  poiht  of  ety- 
mology, but  having  regard  to  what  actually  takes  place  in 
the  publication  of  any  work,  an  '  edition '  of  a  work  is  the 
putting  of  it  forth  before  the  public,  and  if  this  be  done  in 
batches  at  successive  periods,  each  successive  batch  is  a 
new  edition ;  and  the  question  whether  the  individual  copies 
have  been  printed  by  means  of  movable  type  or  by  stereo- 
type does  not  seem  to  me  to  be  material.  If  movable 
type  is  used,  the  type  having  been  broken  up,  the  new 
edition  is  prepared  by  setting  up  the  type  afresh,  printing 
afresh,  and  repeating  all  the  other  necessary  steps  to  obtain 
a  new  circulation  of  the  work.  In  that  case  the  contem- 
plated break  between  the  two  editions  is  more  complete, 
because,  until  the  type  is  again  set  up,  nothing  further  can 
be  done.  But  I  apprehend  it  makes  no  substantial  differ- 
ence, as  regards  the  meaning  of  the  term  *  edition,'  whether 
the  new  *  thousand'  have  been  printed  by  a  re-setting  of 
movable  type,  or  by  stereotype,  or  whether  they  have  been 
printed  at  the  same  time  with  the  former  thousand  or 
subsequently.  A  new  'edition*  is  published  whenever, 
having  in  his  storehouse  a  certain  number  of  copies,  the 
publisher  issues  a  fresh  batch  of  them  to  the  public.  This, 
according  to  the  practice  of  the  trade  is  done,  as  is  well 
known,  periodically,  and  if,  after  printing  20,cx>D  copies, 
a  publisher  should  think  it  expedient  for  the  purpose  of 
keeping  up  the  price  of  the  work,  to  issue  them  in  batches 
of  a  thousand  at  a  time,  keeping  the  rest  under  lock  and 
key,  each  successive  issue  would  be  a  new  edition  in  every 
sense  of  the  word."(a) 

It  was  held  by  the  Scotch  Court  of  Session  that  a  reprint  of 
part  of  a  book,  to  replace  copies  in  the  hands  of  the  publisher 
which  had  been  destroyed  by  an  accidental  fire,  was  not  an 
edition  entitling  the  editor  of  the  work  to  insist  on  superintend- 
ing the  issue  and  receiving  remuneration  in  pursuance  of  a 
contract  by  which  he  was  to  "  superintend  any  other  edition  or 
editions  of  the  work  which  should  be  thereafter  published,  for 
doing  which  he  should  receive  "  a  certain  remuneration.(i) 

(a)  4  K.  &  J.  667. 

(h)  Blackwood  v.  JJrewster  (23  Scotch  Sess.  Gas.  2]id  ser.  142, 
December  7th,  i860). 
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Where  an  authoress  entered  into  a  verbal  agreement  with  paotiii. 
a  publisher  that  he  should  publish  at  his  own  expense  a  book 
written  by  her  and  pay  her  a  royalty  on  each  copy  sold, 
Jessel,  M.B.,  held  that  no  agreement  could  be  implied  on  the 
part  of  the  authoress  not  to  bring  out  a  new  edition 
until  the  whole  of  the  first  edition  was  sold.  A  bill  filed 
by  the  publisher  to  restrain  the  authoress  and  another 
publisher  from  bringing  out  a  second  edition  was  dismissed 
with  costs.(a) 

"  It  is  said,"  remarked  his  lordship,  "  that  if  you  give  the 
publisher  no  protection  the  result  may  be  that  the  author 
may  publish  a  new  edition  a  day  or  two  after  the  publication 
of  the  first  edition,  and  so  destroy  the  value  of  the  copies  of 
the  first  edition  remaining  unsold.  That  may  be,  and  it  is 
said  that  that  is  so  unreasonable  that  you  mlist  infer  some 
stipulation  to  prevent  it.  Why  ?  No  doubt  partnerships  at 
will  have  their  inconveniences  as  well  as  conveniences.  There 
is  no  reason  why  I  should  make  persons  take  up  a  totally 
different  position  from  that  which  they  have  agreed  to  take 
up,  because  it  might  be  convenient  to  one  of  the  parties  after 
the  termination  of  the  arrangement.  If  you  do  want  that 
protection  for  a  term  of  years,  or  for  a  definite  term,  you  must 
contract  for  it.  That  is  alL  But  I  cannot  import  such  a 
term  into  the  contract.  If  I  did  I  should  make  partnerships 
at  will  involve  consequences  that  the  partners  never  dreamt 
of."(&) 

Where  the  copyright  in  a  work  for  a  limited  period  is  soiung  copies 
sold,  the  purchaser  may  continue  to  sell  after  the  expiration  JfJJnttS""^" 
of  that  period  copies  printed  before  its  expiration,  unless  gjj^^o'^^pi- 
in  a  case  of  actual  fraud(c) 

In  a  case  where  the  copyright  for  four  years  in  a  book 
was  sold  to  a  publishing  firm,  a  motion  for  an  injunction  to 
restrain  the  selling  of  copies,  four  years  after  the  expiration 
of  the  term,  was  refused.  It  was  suggested  that  the  effect 
of  permitting  the  sale  might  be  to  destroy  altogether  the 
author's  copyright,  as  the  purchaser  of  the  copyright  for  a 
limited  period  might'  during  that  period  print  off  copies 
enough  to  last  for  all  time.  To  this  Wood,  V.C,  replied : 
"A  nice  question  might  arise  as  to  the  number  of  copies 
of  which  an  edition  might  consist ;  but  a  publisher  was  not 
likely  to  incur  the  useless  expense  of  printing  copies  enough 
to  exhaust  the  demand  for  all  time,  and  have  them  lying 

(a)  Wame  v.  Boutledge  (L.  E.  18  Eq.  497). 

(b)  Wame  v.  Jtouilewge  (L.  R.  18  Eq.  502). 

(c)  Homitt  y.  HaU  (10  W.  R.  381 ;  6  L.  T.  N.  S.  348). 
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pAHTjii.  upon  liis  hands  unprofitably.  Besides  this,  even  if  the  effect 
of  a  sale  for  four  years  might  operate  in  this  way  to  deprive 
the  author  of  all  copyright  in  his  work,  the  answer  was, 
that  he  had  not  guarded  himself  against  such  a  contingency. 
If  a  manifest  case  of  fraud  upon  the  author  were  established, 
the  Court  would  know  how  to  deal  with  it ;  but  nothing  of 
the  sort  was  shown.  The  defendants  had  acted  quite  hmA 
fide,  and  were  making  a  perfectly  legitimate  use  of  their 

contract/X^) 
sdiing  oopies  of      So  whorc  the  agreement  between  author  and  publishers  was 

pabUflation'of  a'  a  mere  verbal  one,  that  the  latter  should  publish  at  their  own 

second.  expcuse  the  book  of  the  former,  paying  a  royalty  on  each  copy 

sold.  Sir  George  Jessel,  M.R.,  considered  it  plain  that  no 

termination  of  the  agreement  could  deprive  the  publishers  of 

the  right  of  selling  for  their  own  benefit  (subject  to  the 

royalty)  the  copies  which  they  had  printed  under  the  arrange- 

ment.(6) 

Mere  Ucence  not      Where  there  is  a  mere  licence  to  publish,  and  not  an 

Assignable.        assignment  of  the  copyright,  the  contract  is  of  a  personal 

nature  on  both  sides,  and  the  benefit  of  it  is  not  assignable 

by  either  party  without  the  consent  of  the  other.(c) 

Where  a  contract  in  writing  was  entered  into  between  an 
author  and  a  firm  of  publishers,  whereby  the  former  agreed 
to  give  unto  the  latter  "  the  exclusive  right  to  print  and 
publish  an  edition  of  one  thousand  copies  of  a  'v^ork  to  be 
written "  by  the  author ;  in  consideration  whereof  the 
publishers  agreed  "  to  print  and  publish  an  edition  above 
mentioned  (one  thousand  copies)  at  their  own  cost  and 
expense,  and  pay  the  author  the  sum  of  fifteen  cents  each 
for  all  and  every  copy  sold ;"  it  being  further  agreed  that  if 
the  publishers  "find  a  second  edition  called  for,  the  said 
author  should  revise  and  correct  a  copy  of  the  first  edition 
ready  for  the  press,  which  the  said  publishers  agree  to  have 
stereotyped  at  their  own  cost,  having  the  exclusive  use  and 
control  of  the  plates,  printing  as  many  copies  as  they  can 
sell,  paying  to  the  said  author  the  sum  of  twenty  cents  for 
each  and  every  copy  sold;  settlement  to  be  made  semi- 
annually from  the  day  of  publication,  on  their  note  at  four 
months  from  the  date  of  settlement;"  and  the  publishers, 
with  the  author's  knowledge  and  acquiescence,  had  them- 


(a)  HowiU  V.  Hall  (10  W.  E.  381 ;  6  L.  S.  N.  S.  348). 

(6)  Wa/rne  v.  Routledge  (L.  R.  18  Eq.  501). 

(c)  btevens  v.  Bermmg  (6  De  G.  M.  &  G.  223),  followed  by  Fry,  J.,, 
in  the  recent  case  of  Hole  ▼.  Bradbury  (L.  E.  12  G.  D.  886).  See 
FuUe  V.  Derby  (5  M*Lean,  335). 
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selves  recorded  as  proprietors  of  the  copyright,  it  was  held, 
in  America,  that  they  had  the  legal  title  to  the  copyright  in 
them,  but  only  for  the  purposes  of  the  contract.  "The 
right,"  said  the  court,  "  covers  their  interest,  and  protects  it 
so  long  as  they  shall  be  engaged  in  the  publication  and  sale 
of  the  work.  Beyond  this,  they  are  not  considered  as  having 
the  right.  They  cannot  transfer  it.  They  have  no  power  to 
assign  the  copyright,  nor  to  publish  the  work  except  upon 
the  terms  of  the  contract.  In  this  respect  the  parties  are 
bound  to  each  other,  and  the  contract,  it  is  considered,  covers 
the  entire  printing  and  publishing  of  the  work."(a) 

The  first  edition  of  the  work  in  this  case  having  been 
exhausted,  the  publishers  stereotyped  the  corrected  manu- 
script of  the  second  edition,  but  printed  only  1 500  copies  of 
the  jirst  impression,  and  when  these  were  sold  2000  more 
copies  were  published,  being  called  in  the  title-page  the  third 
edition.  The  author  then  revised  a  third  edition,  caused  it  to 
be  stereotyped  and  printed,  and  took  out  a  copyright  in  his 
own  name,  and  filed  a  bill  for  an  injunction  to  prevent  the 
publishers  from  further  printing,  publishing,  or  selling  their 
third  edition,  as  contrary  to  his  wishes  and  desires,  and  in 
fraud  of  his  rights.  The  court  held  that  the  publishers  were 
not  limited  under  the  contract  to  the  number  of  copies  which 
they  might  strike  oflF  at  the  first  impression  of  the  second 
edition,  but  might  print  any  number  they  could  sell,  as  they 
should  be  wanted  during  the  existence  of  the  copyright ;  and 
that  the  author  had  no  right  to  print  an  edition  for  himself 
and  take  out  a  copyright,  so  long  as  the  publishers  complied 
with  the  contract.  (&) 

The  court  also  held  that  though  the  publishers  could  not 
transfer  their  copyright  to  a  third  party,  they  might  sell  him 
the  plates  and  authorise  him  to  publish,  still  accounting  to 
the  author,  pursuant  to  the  contract.  It  was  further  held 
that  the  publishers  were  bound  to  keep  the  market  supplied, 
and  could  not  refuse  to  print  if  they  could  sell.(c) 

A  writer  agreed  with  a  publisher  to  edit  a  translation  of 
Montaigne,  adding  notes  and  a  biographical  sketch  of  the 
author,  for  a  particular  sum,  which  was  to  be  increased  by 
other  sums  as  further  editions  should  be  published.  It  was 
intended  that  the  publisher  should  have  the  sole  right  of 
multiplying  copies  of  the  work,  but  there  was  no  assignment 
to  him  of  the  copyright.  After  the  publisher's  death  his 
widow  and  executrix,  with  the  author's  knowledge  and  assent, 
registered  the  copyright  in  her  own  name.  On  the  publication 

(a)  Ptdte  V.  Derby  (5  M*Iiean,  328,  335).        (h)  Ibid.       (c)  Ibid. 
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PAittiii.  Qf  ^  fresh  edition,  the  widow  paid  the  author  money,  and 
gave  him  copies  of  the  work  on  the  same  terms  as  were  con- 
tained in  the  agreement  made  with  her  husband  in  his 
lifetime;  and  on  three  occasions,  when  the  author  claimed 
remuneration  on  those  terms,  she  did  not  repudiate  all 
liability,  but  disputed  merely  the  amount.  This  was  held  by 
the  Court  of  Queen's  Bench  to  be  evidence  from  which  a  jury 
might  infer  an  agreement  on  the  part  of  the  widow  to  remu- 
nerate the  author  on  the  same  scale  as  in  the  agreemez^t  with 
her  husband,  in  consideration  of  the  author  assenting  to  her 
registering  the  copyright  in  her  own  name.(a) 
pjOTjentto  An  author  agreed  with  a  bookseller  for  the  publication 

sratatiTM^Eir  of  a  work  of  science,  to  be  entitled  the  "  Elements  of 
unflniihed  work.  Mcchanical  Philosophy,"  and  to  be  published  in  parts,  each 
part  to  be  paid  for  when  published.  After  the  publication  of 
one  volume,  which  constituted  in  itself  a  complete  part,  the 
progress  of  the  work  was  interrupted  by  the  death  of  the 
author.  It  was  held  by  the  Scotch  Court  of  Session,  that  the 
representatives  of  the  deceased  author  were  entitled  to  pay- 
ment of  the  stipulated  price  of  the  published  volume.  One 
judge  dissented,  thinking  the  contract  was  one  for  the  entire 
work,  and  that  the  object  of  partial  payment  was  the  accom- 
modation of  the  author,  and  not  any  qualification  of  the 
original  obligation.(&) 
fOTMocTnot  Courts  of  equity  have  no  jurisdiction  to  decree  specific 

decreed.  performance  of  contracts  between  authors  and  publishers 

for  the  composition  by  the  former  of  works  to  be  published 
by  the  latter.(c) 

Where  a  barrister  agreed  with  a  publisher  to  write,  for  a 
stipulated  remuneration,  reports  of  cases  decided  in  the  Court 
of  Exchequer,  to  be  printed  and  published  by  the  publisher. 
Lord  Eldon  refused  an  injunction  to  restrain  the  barrister 
from  permitting  reports  written  by  him  to  be  published  by 
another  person.  "  I  have  no  jurisdiction,"  said  his  Lord- 
ship, "  to  compel  Mr.  Price  to  write  reports  for  the  plaintifif. 
I  cannot,  as  in  Morris  v.  ColmanJ{d)  say  that  I  will  induce 
him  to  write  for  the  plaintifif  by  preventing  him  from  writing 
for  any  other  person,  for  that  is  not  the  nature  of  the  agree- 
ment. The  only  means  of  enforcing  the  execution  of  this 
agreement  would  be  to  make  an  order  compelling  Mr.  Price 
to  write  reports  for  the  plaintifif,  which  I  have  not   the 

(a)  Hazlitt  v.  Templevnan  (13  L.  T.  N.  S.  593). 
(h)  Constable  v.  Mohineon^s  Trustees  (14  Fac.  Dec.   166,  i   June, 
1808). 
(c)  Clarke  v.  Frice  (2  Wils.  Ch.  Cas.  157). 
((Q  18  Ves.  ^yj'    Fide  'PQst,  p.  344. 
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means  of  doing.  If  there  be  any  remedy  in  this  case,  it  is  ^^**"^- 
at  law.  If  I  cannot  compel  Mr,  Price  to  remain  in  the 
Court  of  Exchequer  for  the  purpose  of  taking  notes,  I  can 
do  nothing.  I  cannot  indirectly,  and  for  the  purpose  of 
compelling  him  to  perform  the  agreement,  compel  him  to 
do  soinetliing  which  is  merely  incidental  to  the  agreement. 
It  is  also  quite  clear  that  there  is  no  mutuality  in  this 
agreement.  I  am  of  opinion  that  I  have  no  jurisdiction  in 
this  case."(a) 

In  the  case  of  an  agreement  between  an  author  and  a 
publisher,  that  the  latter  should  publish  at  his  own  risk  and 
expense  the  work  of  the  former,  on  the  terms  that  tlie 
profits  should  be  equally  divided,  and  that  the  author  should, 
if  a  subsequent  edition  were  required,  prepare  it  for  the 
])ress,  and  the  publisher' should  print  it  on  the  same  terms, 
Knight  Bruce,  L.J.,  was  of  opinion  that  the  duties  on 
neither  side  were  of  such  a  nature  that  their  performance 
could  be  specifically  enforced  by  a  court  of  equity.(6) 

Either  party  may,  however,  in  such  a  case  be  made  liable  Damwea  lor 
in  damages  for  breach  of  contract.  contract. 

Thus,  where  a  person  was  employed  to  write  a  treatise 
on  a  particular  subject  to  be  published  in  the  Juvenile 
Library,  but  before  he  had  completed  the  treatise  the 
Juvenile  Library  was  abandoned  by  the  defendants  who 
had  employed  him,  he  was  held  entitled  to  recover  damages 
for  the  breach  of  contract  on  the  part  of  the  defendants, 
without  any  tender  or  delivery  of  the  treatise  on  his  own 
part.(c) 

And  the  publisher  may  maintain  an  action  against  the 
author  for  breach  of  contract  to  deliver  the  manuscript  of 
a  work  to  be  published,  provided  the  work  is  of  an  inno- 
cent character.(rf) 

Though  the  terms  of  the  contract  between  author  and 
publisher  be  that  the  latter  should  bring  out  the  work  at  his 
own  expense,  and  that  the  profits  should  be  divided  between 
both,  this  does  not  prevent  the  bringing  of  such  an  action 
as  last  referred  to,  because  it  is  not  brought  to  recover  part- 
nership profits  from  the  author,  but  to  make  him  liable  for 
not  contributing  his  labour  towards  the  attainment  of  profits 

(a)  2  Wils.  Ch.  Gas.  165. 

(h)  Stevens  y.  Benning  (6  De  G.  M.  &  G.  229).  See  also  the  remarks 
of  Jessel,  M.B.,  in  Wwrae  v.  Boutledgcih.  B.  18  Eq.  499,  500). 

(c)  PUmch^  V.  Colbum  (8  Bing.  14 ;  5  C.  &  P.  58) ;  and  see  Colnaglii 
▼.  Ward  (6  Jnr.  969),  where  an  action  was  brought  for  breach  of 
contract  to  deliver  an  engraved  plate  to  be  published  by  the  plaintifT. 

(d)  Gale  v.  Leehie  (2  Stark,  li.  P.  107). 

Z  2 
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to  be  subsequently  divided  between  the  parties.(a).  Lord 
EUenborough  indicated  the  amount  of  damages  to  be  gives 
in  sucli  a  case  as  that  which  would  include  the  expenses  of 
publication,  and  the  profits  which  would  probably  have  been 
derived  from  it.  (6) 

The  defendant,  having  printed  a  book,  sold  300  copies  of 
it  to  the  plaintiff,  a  bookseller,  at  40s.  a  copy,  and  agreed  by 
letter  "only  to  sell  to  others  at  48s,  in  quires,  and  single 
copies  at  50s.  until"  the  plaintiffs  300  copies  were  sold  or  the 
plaintift'  should  consent.     The  letter  also  contained  these 
words :  "  I  do  not  expect  you  to  sell  under  48s.  and  50s. ; 
but  do  as  you  like."    The  plaintiff,  when  he  had  sold  part 
of  the  300  copies,  went  into  partnership  with  S.,  and  trans- 
feiTed  all  his  stock  at  the  cost  price  ;  and  also  sold  some  copies 
at  455.  and  468,    An  action  being  afterwards  brought  by  him 
against  the  defendant  for  selling  copies  under  the  stipulated 
price,  it  was   contended  on  behalf  of  the  defendant,  first, 
that  the  plaintiff  was  bound  by  implication  not  to  sell  the 
work  himself  under  the  price  at  which  the  defendant  was  to 
sell,  and  that  his  selling  at  453.  and  46s.  was  an  answer  to 
the  action,  as  being  against  the  good  faith  and  honour  of  the 
contract,  inasmuch  as  it  would  tend  to  prevent  the  defen- 
dant from  selling  his  copies  at  all ;  and,  secondly,  that  the 
contract  was  put  an  end  to  by  the  plaintifTs  going  into 
partnersliip  with  S.,  and  transferring  his  interest  to  a  firm 
lit  40s.  a  copy;  because  the  undertaking  of  the  defendant 
was  only  to  continue  in  force  till  the  300  copies  were  sold 
by  the  plaintiff,  and  his  parting  with  them  to  the  firm  of 
which  he  was  only  a  partner  was  in  fact  a  selling,  just  a.s 
much  as  it  would  be  in  the  case  of  a  joint-stock  company. 
Lord  Denman,   C.J.,  held   that  he   could   not  nonsuit   on 
either  ground; — upon  the  first  ground,  as  the  facts  relied 
on  did  not  appear  to  have  been  communicated  to  the  defen- 
dant ;  and  with  respect  to  the  second,  enough  did  not  appear 
of  the  terms  on  which  the  partnership  commenced,  to  justify 
the  decision  that  there  was  a  parting  with  the  books  by  the 
plaintiff*,  within  the  meaning  of  the  agreement.  His  Lordsliip 
held,  however,  that  on  the  question  of  damage  it  might  be 
considered  whether   the  plaintiff's    own    underselling  had 
or  had  not  contributed  to  affect  the  price  of  the  work  in  the 
market,  (c) 
w?fhiifa*^^°*      ^  contract  between  a  publisher  and  a  printer,  whereby 
specified  time,     the  latter  undertakes  to^print  a  work  within  six  months,  does 


(a)  Gale  v.  Leehie  (2  Stark.  N.  P.  107).  (6)  Ihid. 

(c)  Benning  v.  Dove  (5  Car.  &  P.  427). 


PUBLISHERS,   PRINTBRS,   ETC.  34! 

not  bind  the  former  to  furnish  the  materials  within  the  six  ^^"  ^^^' 
months  in  the  absence  of  an  express  stipulation  to  that 
eflect.(a)  Such  an  engagement  to  print  within  six  months 
is  only  conditional  upon  the  copy  being  supplied  to  the 
printer  fast  enough ;  but  it  does  not  create  by  inference  an 
engagement  by  the  employer  to  furnish  it  within  that  time. 
It  would,  however,  be  an  answer  to  any  action  that  might 
be  brought  against  the  defendant  for  not  printing  the  work 
within  the  six  months,  to  say  that  the  copy  was  not  supplied 
fast  enough.(&) 

Courts  of  equity  have  jurisdiction  to  enforce  the  specific  specific  per- 
performance  of  a  contract  for  the  sale  of  a  copyright;  even  JJXwtfor gaie 
when  other  matters  are  mixed  up  with  it.(c)    Lord  Lang-  of  copyright, 
dale,  M.R.,  overruled  a  demurrer  to  a  bill  for  the  specific 
performance  of  a  contract  for  the  purchase  of  a  copyright*, 
stereotype  sheets,  prints,  stock-in-trade,  &c.(rf) 

It  has  not  been  decided  whether,  on  the  sale  of  a  copy-  ^■'jyjjj  ®|J  ^^ 
right,  the  law  would  imply  a  warranty  of  title  in  tlie  absence    *  °  ^^y^« 
of  an  express  warranty. 

Where  the*  executor  (who  was  also  the  son)  of  a  deceased 
author,  in  reply  to  an  offer  from  a  publishing  house  relating 
to  one  of  his  father's  works,  replied  that  he  would  be  happy 
to  tref^t  with  them  "  respecting  the  copyright"  in  it ;  and,  in 
another  letter,  said  he  had  accepted  their  offer  "  for  the  exclu- 
sive right  of  publishing  it,"  and  gave  a  receipt  for  tlie  money 
paid  "for  permission  to  publish  the  work  so  long  as  the 
copyright  may  endure;  that  right  to  be  exclusively  their 
£the  publishers*]  own  for  ten  years  from  this  date,"  it  was 
held  that  this  amounted  to  an  express  warranty  of  title ;  and 
an  equitable  assignment  of  the  copyright  having,  unknown  to 
the  executor,  been  previously  made  to  another  publisher, 
the  executor  was  held  liable  to  an  action  for  breach  of  the 
warranty,  (e) 

Joint  owners  of  a  copyright  in  a  work  may,  no  doubt,  contracti 
make  what  contract  they  please  between  themselves  as  to  the  SSSCTTofcopj- 
printing  and  publishing  ot  it,  and  neither  will  be  permitted  "^**^- 
to  set  up  against  the  other  his  original  rights  as  a  joint  owner 
in  violation  of  such  contract.(/) 

(a)  Mawman  v.  OiUett  (2  Taunt.  325).  (h)  Ihid. 

(c)  Thomhleson  Y,  Black  (i  Jur.  198).  (d)  Ibid. 

(e)  Shns  V.  Mairyai  (17  Q.  B.  281). 

(/)  See  the  American  case  of  Gould  v.  Banks  (8  Wend.  568). 
"** There  is  no  principle  or  authority,"  said  the  Court,  "which  will 
inhibit  such  a  contract  between  parties,  because  they  may  be  partners 
in  the  subject  matter  of  it.  They  may  bind  themselves  by  a  private 
agreement  concerning  the  partnership  business,  but  so  far  as  third 
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Pa»t2ii.  If  a  person  contracts  to  supply  another  with  a  composition 
Aiteratiou  of  in  such  a  form  as  to  enable  the  latter  to  publish  it  as  his 
pubifeher.  own,  a  court  of  equity  will  not  restrain  the  publication  of  the 
manuscript  in  an  altered  or  mutilated  form.(a)  The  late  Lord 
Hatherley  (when  Vice-Chancellor  Wood),  expressed  an 
opinion  that,  unless  there  is  a  special  contract,  express  or 
implied,  reserving  to  the  author  a  qualified  copyright,  the 
purchaser  of  a  manuscript  is  at  liberty  to  alter  and  deal 
with  it  as  he  thinks  proper.(J) 

Where  the  editor's  salary  was  by  way  of  royalty  on  the 
number  of  copies  of  the  journal  sold  it  was  argued  that  the 
publishers  were  not  authorised  in  making  any  alterations  in 
the  editor's  articles.  As  to  this  Sir  John  Eomilly,  M.E.,  said  : 
"  It  appears  to  me  that  it  would  lead  to  a  great  amount  of 
difficulty  if  the  owners  of  a  copyright  in  a  journal  were  bound 
to  insert  everything  which  the  editor  thought  fit.  Every- 
•  one  would  allow  that  they  would  not.be  bound  to  insert  any 
libellous  matter.  How  is  the  Court  to  draw  the  line  and  to 
determine  how  far  the  owners  of  the  copyright  may  interfere 
with  the  discretion  of  the  editor  ?  .  .  .  .  The  matter  resolves 
itself  into  this :  if  the  defendants  unduly  interfere  with  the 
functions  of  the  editor,  or  he  improperly  introduces  matter 
which  is  injurious  to  the  journal,  the  best  course  is  to  have  it 
settled  at  law,  and  to  leave  it  to  a  jury  to  determine  the 
amount  of  damages."  (c) 

In  the  same  case  the  Court  refused  to  restrain  by  injunction 
the  publishers  from  omitting  the  editor's  name  from  the  title 
page.    The  agreement  between  editor  and  publishers  was  that 
the  journal  should   be   called  the  Photographic  News,  or  l>y 
such  other  title  as  may  be  mutually  agreed  upon."    Tlie 
Master  of  the  EoUs  was  of  opinion  that  the  name  of  the 
editor  was  not  a  necessary  part  of  the  title  ;(d)  and  it  was  no 
part  of  the  agreement  that  it  should  be  such. 
Edition  fniseiy         But  it  sccms  that  if  a  publisher  puts  forth  an  inaccurate 
bySuttwrf^^J^  cditiou  of  au  author's  work,  purporting  to  be  executed  by 
JM^       I    him,  the  author  may  maintain  an  action  against  the  pub- 
/    lisher  for  injury  to  his  reputation,  even  where  the  publisher 
*     is  the  owner  of  the  copyright.(g) 
Payment  of  An  injunction  will  not  be  granted  to  restrain  the  publica- 

tion of  ^  manuscript  on  the  ground  that  the  sum  agreed  tc^ 
be  paid  to  its  author  for  contributing  it,  has  not  been  paid  ; 

persons  may  be  interested,  it  would  be  inoperative  as  to  them."    Soe 
also  Lindley  on  Partnership,  869,  870,  2nd  edit. 

(a)  Coxy,  Cox  (ii  Hare,  118).  (6)  Ibid. 

(c)  Crookes  v.  Fetter  (6  Jnr.  N.  S.  1133).  (d)  Ibid, 

(e)  Archbold  t.  8weet  (i  M.  &  Bob.  162). 
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for  such  payment  may  be  enforced  at  law,  and  the  title  to  it      ^*^^'- 
is  not  a  ground  for  the  interposition  of  a  court  of  equity,  (a) 

If  an  author  has  agreed  with  a  publisher  for  the  publica- 
tion of  his  book,  and  the  publisher  has  in  consequence  made 
advances  of  money,  an  injunction  would,  it  seems,  be  granted 
to  restrain  the  publication  of  the  work  by  another  publisher 
until  the  former  had  been  repaid.(6) 

Where  a  bookseller  agreed  with  an  author  for  an  edition  Right  of  author 
of  a  new  translation  of  Buchanan's  "  History  of  Scotland,"  TOn^t?niaUon  oi 
with  a  continuation  to  the  time  of  the  Union,  to  be  contained  ^"  '^°^^- 
in  four  volumes,  and  had  obtained  subscriptions  for  all  that 
could  fall  within  his  edition,  he  was  held  by  the  Court  of 
Session  not  entitled  to  prevent  the  author  from  publishing 
in  a  fifth  volume  k  continuation  of  the  history,  which  em- 
braced part  of  the  period,  and  also  some  of  the  matter  con- 
tained in  the  last  of  the  four  volumes,  this  being  repeated  in 
order  to  keep  up  the  connection.(c) 

An  arrangement  was  entered  into  between  Dr.  Brewster 
and  Professor  Jameson,  on  the  one  part,  and  an  Edinburgh 
publishing  firm  on  the  other  part,  for  the  publication  of  a 
work,  to  be  edited  by  the  former,  called  The  Edinburgh 
Philosophical  JouvTud;  the  agreement  to  be  binding  for  five 
years,  or  till  the  termination  of  the  twentieth  number  of  the 
journal.  On  the  title-page  the  journal  was  stated  to  be 
"  conducted  by  Dr.  Brewster  and  Professor  Jameson."  After 
the  twentieth  number  had  appeared.  Dr.  Brewster,  having 
differed  with  the  firm,  published  a  prospectus  of-  "  No.  i  of 
the  New  Series  of  the  Edinburgh  Journal,  conducted  by  Dr. 
Brewster,"  ^whereupon  the  firm  presented  a  bill  of  suspension 
and  interdict  of  a  work  under  this  title,  on  the  ground  that 
they  were  proprietors  of  the  original  journal,  the  publication 
of  which  they  intended  to  continue,  and  that  the  proposed 
work  was  an  invasion  of  their  property.  The  Lord  Ordinary, 
"  in  respect  the  copyright  of  the  publication  in  question  is 
the  property  of  the  complainers,"  passed  the  bill,  and  granted 
the  interdict  The  Court  of  Session  recalled  this  interlocutor 
as  deciding  the  question  to  be  discussed  on  the  passed  bill ; 
but  at  the  same  time  remitted  to  pass  the  bill  and  continue 
the  interdict.(c^ 

One  of  the  joint  owners  of  a  well-known  periodical,  even  Title  of  a 
though  he  is  also  editor  with  absolute  control  over  the  literary  pSrtMwhip 
department,  has  no  right  on  a  dissolution  of  partnership,  ■•■«^- 

(a)  Cox  V.  Cox  (11  Hare,  118). 

(b)  Brooke  v.  Weniworth  (3  Anstr.  381). 

(c)  Blcbchie  v.  Aikman  (5  Scotch  Sess.  Cas.  719,  26  May,  1827). 
(cQ  OonBtable  v.  Brewster  (3  Scotch  Sess.  Gas.  215). 
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caused  by  his  leaving  it,  to  advertise  that  the  publication  was 
"  about  to  be  discontinued."  Sir  John  Romilly,  M.R.,  held 
that  the  right  to  use  the  name  of  the  periodical  was  part  of 
the  partnership  assets,  to  be  sold  for  the  benefit  of  all  the 
partners.  He  was  of  opinion,  however,  that  the  editor  might 
advertise  the  discontinuance  of  the  publication  as  regarded 
himself,  (a) 

A  covenant  in  articles  of  partnership,  by  which  a  dramatic 
writer  undertakes  not  to  compose  pieces  for  any  other  than 
a  particular  theatre,  is  a  legal  covenant.  (&)  Such  a  covenan- 
was  compared  in  argument  before  Lord  Eldon  to  contracts  in 
restraint  of  trade,  which  are  void  on  principles  of  public 
policy;  but  his  Lordship  said,  "I  cannot  perceive  any 
violation  of  public  policy  in  this  provision.  The  case  of 
trade  to  which  it  has  been  compared  is  perfectly  distinct, 
....  The  contract  is  not  unreasonable  upon  either  con- 
struction ;  whether  it  is  that  Mr.  Colman  shall  not  write  for 
liny  other  theatre  without  the  •licence  of  the  proprietors  of  the 
Haymarket  Theatre,  or  whether  it  gives  to  those  proprietors 
merely  a  right  of  pre-emption.*' 

The  Court  could  not  compel  Colman  to  write  for  the  Hay- 
market  Theatre ;  but  it  did  the  only  thing  in  its  power — it 
induced  him  indirectly  to  do  one  thing  by  prohibiting  him 
from  doing  another.(c) 

In  the  case  of  Barfield  v.  Nicholson  and  KdlyJ^d)  the 
defendant  Nicholson  had  sold  to  the  plaintiff  his  copyright 
in  a  work  called  "The  Architectural  Dictionary,"  and  liad 
covenanted  for  himself,  his  executors,  and  administrators, 
that  he  would  not,  by  publishing  any  other  work  which 
might  be  prejudicial  to  the  sale  of  it,  or  in  any  manner, 
directly  or  indirectly,  prejudice  the  circulation  or  publication 
of  the  dictionary.  The  defendant  Kelly,  according  to  his 
affidavit,  after  this,  and  in  total  ignorance  of  the  arrangement 
between  the  plaintiff  and  Nicholson,  employed  the  latter  in 
the  composition  of  a  work  called  "  The  Practical  Builder,'* 
which  was  published  by  Kelly.  The  plaintiff  charged  that 
this  work  was  in  part  pirated  from  "  The  Architectural 
Dictionary,"  and  filed  a  bill  to  restrain  the  publication  of  it. 
Sir  John  Leach,  V.C. — being  of  opinion  that  the  plaintiff 
had  no  property  in  the  figures  and  letterpress  of  "  The 
Architectural  Dictionary,"  alleged  to  have  been  pirated   in 


(a)  Bradbury  v.  Dickens  (27  Beav.  53). 

(6)  Morris  V.  Colman  (17  Ves.  437). 

(c)  Per  Lord  Eldon  in  Clarke  v.  Price  (2  Wile.  164). 

{d)  2  Sim.  &  St.  I. 
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*'  The  Practical  Builder,''  as  they  had  [all  been  given  to  the  ^^lH"* 
world  before  either  of  thos6  works  appeared — dissolved  an 
injunction  which  had  been  granted  against  Kelly.  But  the 
Lord  Chancellor  (Eldon),  on  appeal,  ordered  that  an  injunc- 
tion should  be  awarded  to  restrain  Kelly  from  publishing  or 
selling  in  the  name  of  Nicholson  "  The  Practical  Builder," 
or  any  portions  of  it.  The  grounds  on  which  the  order  was 
made  are  not  stated ;  but  the  injunction  was  granted  most 
probably  on  account  of  the  covenant  between  Nicholson  and 
the  plaintiff,  which  was  considered  sufficient  to  hinder  the 
defendant,  though  ignorant  of  its  existence,  from  publishing, 
through  the  instrumentality  of  Nicholson,  any  book  which 
would  be  detrimental  to  the  sale  of  "The  Architectural  • 
Dictionary." 

If  an  author  contracts  not  to  write  or  edit  any  other  work 
on  the  subject  treated  in  a  work  already  written  by  him, 
a  court  of  equity  will  not  interfere  until  there  is  a  violation 
of  the  agreement  by  actual  printing  and  publication. (a) 

Where  the  plaintifif  purchased  of  the  defendant  the  copy- 
right of  a  treatise  written  by  him  upon  the  criminal  law, 
the  defendant  undertaking  not  to  write  or  edit  any  other 
work  upon  that  subject,  and  an  advertisement  appeared 
that  the  defendant  was  about  to  edit  *'  Burn's  Justice,^' 
Lord  Brougham  refused  a  motion  to  restrain  him  from 
editing  articles  on  the  criminal  law  in  that  book,  saying 
that  the  defendant  was  at  liberty  to  write  in  his  closet  what 
he  pleased.  The  Court  interfered  only  when  actual  printing 
and  publication  took  place.(&) 

The  plaintiffs  purchased  from  the  defendant  (a  publisher) 
the  whole  of  his  copyright,  stock-in-trade,  and  business 
property,  including  an  annual  called  (from  the  defendant's 
name)  Beeton's  Christmas  Annual,  Subsequently  the  de- 
fendant contracted,  in  consideration  of  a  yearly  salary,  to 
devote  the  whole  of  his  time  and  attention  to  the  developing 
of  the  plaintiffs'  publishing  business,  not  to  engage  in  any 
other  business  without  the  plaintiffs'  consent,  to  allow  the 
plaintiffs  the  use  of  his  name  for  the  purpose  of  their  present 
or  future  publications,  and  not  to  permit  the  use  of  his  name 
for  any  publications  without  the  plaintiffs'  consent.  The 
plaintiffs  procured  another  author  to  prepare  Beeton's 
Annual  for  Christmas,  1874,  and  advertised  it.  Vice- 
Chancellor  Malins  restrained  the  publication  by  the  defendant 
of  an  advertisement  stating  that  he  had  no  hand  or  concern 
in  this  annual,  and  that  the  annual  devised  by  him,  and 

(a)  Brooke  v.  Ghitty  (2  Cowp.  216).  (6)  Ibid. 
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written  by  the  authors  of  the  two  preceding  annuals,  would 
not  be  issued  by  the  plaintiffs,  but  by  a  different  firm  of 
publishers.(rt) 

Contract  of  Qn  the  subiect  of  the  capacity  of  a  married  woman,  entitled 

to  tlie  copyright  of  a  work  for  her  separate  use,  to  bmd  herself 
by  contract  with  a  publisher,  before  the  Married  Women's  Pro- 
perty Act,  i882,(Z>)  Jessel,  M.R.,  thus  expressed  himself  :(c)  "  As 
I  understand,  the  mere  power  of  contracting  which  a  married 
woman  has  in  respect  of  such  property  is  not  a  power  of 
entering  into  a  personal  contract  in  the  sense  of  binding  her 
personally,  but  a  power  of  contracting  so  as  to  bind  her 
property :  in  other  words,  you  can  enforce  that  contract  as 
against  the  persons  who,  for  the  time  being,  hold  that 
property,  so  far  as  it  is  a  contract  affecting  the  property. 
Therefore  I  take  it  that  it  is  not  impossible  that  a  married 
woman  may  so  deal  with  copyright  to  which  she  is  entitled 
for  her  separate  use  as  to  prevent  the  assigns  of  that  copy- 
right from  breaking  her  contract.  In  other  words,  I  think 
it  is  quite  possible  that  a  married  woman  may  put  a  kind  of 
fetter  upon  the  riglit  to  publish ;  that  is  to  say,  she  may  so 
far  validly  bind  the  copyright,  which  is  a  right  to  publish, 
that  no  person  claiming  under  her  by  way  of  assignment  or 
licence,  with  notice,  would  be  allowed  to  publish." 

Mortgage  oi  a  There  is  nothing  analogous  to  copyright  in  the  name  of 
'~" ""  a^  newspaper,  and  a  mortgage  of  a  share  in  a  "  newspaper 
and  the  copyright  and  right  of  publication  thereof  and  all 
profits  arising  therefrom,"  is  not  an  assignment  of  copyright 
which  requires  registration  at  Stationers'  Hall,  but  merely 
an  assignment  of  a  chattel  interest  in  the  publishing 
adventure,  which  derives  no  additional  efficacy  from  the 
registration.     Such  a  registration  is  quite  futile. (d) 

The  lien  on  the  mortgaged  share  of  any  co-adventurer  in 
the  undertaking,  for  capital  advanced  by  him,  must  first  be 
satisfied  before  the  mortgage  can  be  made  available  by  the 
mortgagee.(e) 

A  suit  having  been  instituted  between  Messrs.  Beeton 
and  Hutton  as  to  the  proprietorship  of  the  Sporting  Life 
newspaper,  which  ultimately  decided  that  they  were  entitled 
in  equal  shares,  Mr.  Beeton,  during  the  progress  of  the  suit, 
assigned  by  way  of  mortgage  his  share  in  the  newspaper, 

(a)  Ward  v.  Beeton  (L.  R.  19  Eq.  207). 

(b)  45  &  46  Vict.  c.  75.       (c)  Wame  v.  Boutledge  (L.  R.  18  Eq.  500). 
{d)  Kelly  v.  Hutton  (L.  Rep.  3  Ch.  App.  703;  19  L.  T.  N.  S.  228; 

38  L.  J.  917,  Ch.). 
(e)  Ihid. 
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'*  and  the  copyright  and  right  of  publication  thereof,  and  all  ^^'^  '"• 
profits  arising  therefrom,"  to  Messrs.  Wrigley  and  Son,  the 
assignment  containing  a  recital  of  the  proceedings  in  the 
suit,  and  a  power  of  sale.  Beeton  subsequently  mortgaged 
the  same  share  to  his  partner  Hutton,  to  secure  two  sums 
due  to  Hutton  of  £2000  and  £512,  with  interest  at  7 J  per 
cent. ;  the  former  sum  being  the  amount  Beeton  had  been 
overpaid  on  a  settlement  of  accounts  with  Hutton,  the  latter 
sum  being  the  balance  of  Beeton's  purchase-money  for  his 
moiety  of  the  newspaper.  Messrs.  Wrigley  and  Son 
registered  the  assignment  to  them  at  Stationers'  Hall,  under 
the  provisions  of  the  Copyright  Act,  and  subsequently, 
under  their  power  of  sale,  sold  the  mortgaged  share  to  the 
plaintiff  Kelly,  who  filed  a  bill  for  a  declaration  that  he  was 
entitled  to  a  moiety  of  the  newspaper.  Both  Wrigley  and 
Son  and  the  plaintiff  Kelly  had  permitted  the  newspaper 
to  be  carried  on  as  formerly  by  Beeton  and  Hutton.  The 
Lords  Justices  of  Appeal  held  that  the  plaintiff  could  only 
take  Beeton's  share  in  the  newspaper,  subject  to  the  equities 
subsisting  between  the  parties.  "  Many  points  have  been 
raised  before  us,"  said  Lord  Hatherley  (then  Sir  W.  Page 
Wood,  L.J.),  "  as  regards  the  property  which  was  the  sub- 
ject of  the  mortgage  to  Wrigley  and  Son,  of  the  21st  April, 
1864.  It  appears  to  us  that  Beeton  and  Hutton  the  elder 
were  engaged  in  a  joint  adventure,  namely,  the  publishing 
of  the  paper  in  question.  Capital  was  required  for  this 
adventure,  and  the  co-partners  or  co-adventurers  possessed 
leasehold  premises  and  type,  and  other  chattels  necessary 
for  carrying  it  on.  The  mortgage  to  Wrigley  and  Son 
assigned  to  them  Beeton's  share  in  the  newspaper,  whatever 
it  might  be,  and  all  profits  belonging  thereto  or  arising 
therefrom.  In  the  habendum  the  deed  speaks  of  the 
copyright  of  the  newspaper,  and  the  right  of  continua- 
tion and  publication  thereof.  Now  it  appears  to  us  that 
there  is  nothing  analogous  to  copyright  in  the  name  of 
a  newspaper,  but  that  the  proprietor  has  a  right  to 
prevent  any  other  person  from  adopting  the  same  name 
for  any  other  similar  publication;  and  that  this  right  is 
a  chattel  interest  capable  of  assignment  was  held  in  Long- 
man  v.  Tripp{a)  and  -Ec  parte  Fo8S,(b).  The  mortgage, 
then,  to  Wrigley  and  Son,  was  that  of  Beetun^s  share  of 
a  chattel,  which  formed  the  principal  subject  of  the  co- 
adventure  between  Beeton  and  Hutton  the  elder.  Consider- 
able stress  has  been  laid    in  argument,    on  the  part  of 

(a)  2  Bob.  &  P.  67:  (6)  2  De  G.  F.  &  J.  230. 
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the  appellants,  on  the  necessity  of  notice  being  given  of 
such  an  assignment  either  by  direct  notice  to  Hutton  the 
elder,  or  by  an  entry  at  the  Inland  lievenue  Office;  and 
much  controversy  has  arisen  in  evidence  as  to  whether 
Hutton  the  elder  had  or  had  not  in  fact  such  notice  prior  to 
the  9th  of  March,  1866.  The  entry  of  their  mortgage  by 
Wrigley  and  Son  at  Stationers'  Hall  was  clearly  futile ;  but 
we  do  not  pause  to  consider  the  question  further,  because  it 
is  clear  on  the  face  of  their  mortgage  deed  that  Wrigley 
and  Son  were  aware  of  the  litigation  between  Beeton  and 
Hutton  tlie  elder.  They  allowed  the  joint  adventure  to  be 
worked  jointly,  whether  with  or  without  notice,  and  it  is 
impossible  that  they  can  now  take  to  themselves  the  subject 
of  that  adventure  and  the  profits  arising  therefrom  without 
being  subject  to  every  equity  of  the  co-adventurer.  A  judg- 
ment creditor  in  execution  against  one  partner,  his  debtor, 
takes  only  the  interest  of  the  debtor,  subject  to  his  co- 
partner's equities ;  and  Wrigley  and  Son  could  not  claim 
the  asset  without  satisfying  in  the  first  place  the  lien  of 
£512  for  the  unpaid  purchase-money  of  Beeton's  moiety^ 
nor  without  satisfying  the  balance  of  account  due  from 
Beeton  to  his  co-adventurer  Hutton  the  elder.  The  lien 
of  Hutton  the  elder  as  quad  partner  in  the  adventure  must 
be  satisfied  before  the  subject  matter  of  the  adventure  can 
be  passed  over  to  any  person  claiming  under  an  assignment 
from  Beeton;  and  this  lien  must  continue  so  long  as 
Wrigley  and  Son,  as  the  assigns  of  Beeton  by  way  of 
mortgage,  allow  the  business  to  be  carried  on  in  co-partner- 
ship by  Beeton  and  Hutton  the  elder.  Irrespective  of  the 
doctrine  of  notice,  they  cannot  take  the  benefit  of  Hutton's 
capital  in  carrying  on  the  concern  (whether  they  have  given 
him  notice  or  not)  and  then  ask  to  have  the  share  of  Beeton 
in  the  chattel,  and  still  less  in  the  profits  of  the  concern, 
handed  over  to  them  without  first  satisfying  the  lien  of  the 
co-adventurer  for  what  may  be  due  to  him  on  taking  the 
accounts  of  the  adventure.  The  same  reasoning  applies  to 
the  plaintiff  as  purchaser.  His  letter  of  the  27th  of  Decem- 
ber, 1866,  to  Hutton  the  elder,  set  out  in  the  amended  bill, 
shows  that  he,  at  least  up  to  that  time,  acquiesced  in  the 
arrangement  under  which  the  newspaper  was  to  be  carried 
<3n.  In  fact,  having  acquired  the  interest  of  Beeton  in  the 
newspaper,  his  mortgagees  allow  Beeton  to  conduct  the 
business,  and  he  must  be  taken  to  act  as  their  agent  and  on 
tlieir  behalf.  They  do  not  advance  any  capital,  and  ask  no 
([uestion  as  to  how  it  is  to  be  provided.  They  must  there- 
fore take  the  business  as  they  found  it,  at  least  up  to  the 
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time  of  the  actual  exclusion  of  the  plaintiff  by  Hutton  the 
elder  from  the  concern,  and  even  after  that  time  profits 
cannot  be  claimed  without  making  all  just  allowances  in 
respect  of  such  moiety.  Hutton  the  elder,  therefore,  wholly 
irrespective  of  his  mortgage  of  the  9th  of  October,  1866, 
would  be  entitled  to  a  lien  on  Beeton's  share  in  the  news- 
paper for  £512,  the  unpaid  purchase-money.  He  would  also, 
we  tliink,  be  entitled  to  the  balance  on  the  account  settled, 
on  the  9th  of  March,  1866,  with  Beeton  (which  account 
came  down  to  the  30th  of  September,  1865),  and  to  the 
£20C»  due  to  Hutton  the  elder  as  the  result  of  that  account 
and  the  arrangement  subsequent  on  it.  We  think,  also, 
that  interest  at  tlie  rate  of  7^  per  cent,  per  annum  must  be 
allowed  on  those  two  sums ;  for  Hutton  tlie  elder  was  clearly 
entitled  to  decline  carrying  on  the  business,  whether  with 
or  without  the  knowledge  of  Wrigley  and  Son's  mortgage, 
except  on  the  terms  of  being  allowed  interest  on  his  capitah 
It  is  in  fact  advanced  to  the  plaintiff.  As  regards  Hutton 
the  elder's  alleged  sale  to  Hutton  the  younger  on  the  13th 
of  September,  1866,  we  are  of  opinion  that  no  such  sale  has 
been  proved,  certainly  none  that  can  be  upheld  against  the 
plaintiff.  As  to  the  whole  case,  therefore,  we  conclude  that 
the  plaintiff  has  become  entitled  to  the  interest  of  Beeton  in 
the  newspaper.  We  see  no  reason  why  that  interest  should 
not  be  dealt  with,  as  on  former  occasions,  by  directing  the 
defendants  to  concur  in  procuring  tlie  plaintiff's  name  to  be 
registered  at  the  OfiBce  of  Inland  Kevenue  as  such  owner, 
subject  to  the  lien  before  mentioned." 

A  novel  point  came  before  the  Court  of  Chancery  for  Agreement  for 
decision  in  the  case  of  Piatt  v.  JValter.{a)  The  defendant's  Sll^^ror 
grandfather  had  established  both  the  Tivies  and  -£^v«wt^  t^"fMo5?c[. 
Mail  newspapers,  the  former  in  1788,  and  the  latter  in  1789. 
Tlie  Evening  Mail,  as  described  in  the  answer  of  the  defen- 
dant, consisted  of  "  a  republication,  on  the  evenings  of  the 
Mondays,  Wednesdays,  and  Fridays  in  each  week,  of  the 
matter  (other  than  the  advertisements)  contained  in  the 
two  preceding  numbers  of  the  Times,  with  such  omissions 
and  abridgments  as  were  considered  desirable,  but  with 
the  addition  of  a  postscript  containing  the  latest  market 
intelligence,  and  also  such  advertisements  as  had  been 
separately  bespoken  and  paid  for,  for  the  Evening  Mail.'* 
This  mode  of  publishing  both  newspapers  continued  down 
to  the  year  1864,  although  in  1820  one  fourth  share  in 
the  Evening  Mail  became,  by  purchase   from  a  son  of  the 

(a)  17L.T.  N.  S.  157. 
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pabtI"-  original  founder,  vested  in  a  stranger,  from  whom  the  plain- 
tiffs derived  their  titla  The  object  of  the  suit  instituted 
in  Chancery  was  to  have  it  declared  that  the  arrangement 
which  had  been  so  long  in  existence  gave  the  proprietors 
of  the  Evening  Mail  certain  rights  and  interests  in  and 
over  the  Times,  which  the  proprietors  of  the  latter  news- 
paper could  not  at  their  mere  will  determine,  viz.,  the 
right  of  republishing  the  matter  of  the  two  last  preceding 
numbers  of  the  Times,  or  any  selection  and  abridgment 
of  it,  and  the  right  of  causing  to  be  edited,  printed,  and 
published  the  JEvening  Mail  whenever  the  Tim^s  should 
from  time  to  time  be  edited,  printed,  and  published.  The 
bill  further  prayed  that,  in  case  a  notice  given  by  defen- 
dant for  the  dissolution  of  the  partnership  had  been  pro- 
perly given,  it  might  be  declared  to  be  dissolved,  and  direc- 
tions should  be  given  for  the  sale  as  a  going  concern  of 
the  JEvening  MaU,  and  the  copyright  and  goodwill  thereof, 
including  particularly  the  rights  and  interests  in  and  over 
the  Times,  and  the  copyright  and  goodwill  and  other 
property  thereof;  and  in  case  the  proprietors  of  the  Times 
should  be  unwilling  to  carry  it  on  subject  to  such  rights 
and  interests  of  the  Evening  Mail,  then  that  the  proprie- 
tors of  the  latter  paper  should  be  declared  entitled  to 
have  the  Tim^s  and  the  copyright,  &c.,  thereof  sold,  sub- 
ject to  such  rights  and  interest.  The  Vice-Chancellor 
(Stuart)  dismissed  the  plaintiffs^  biU,  except  so  much  of  it 
as  prayed  a  dissolution  of  the  partnership  and  an  account ; 
and  the  Lord  Chancellor  (Chelmsford)  confirmed  this  de- 
cision. 

It  was  contended  for  the  plaintiffs  that,  although  so  long 
as  the  original  founder  continued  to  be  sole  proprietor  of  both 
newspapers,  no  rights  or  interests  could  be  said  to  belong 
to  the  Evening  Mail  either  in  connection  with  or  indepen- 
dently of  the  Times;  yet  when  the  original  founder  had  made 
a  separate  grant  to  one  of  his  sons  of  one  fourth  share  in  the 
Evening  Mail,  he  thereby  not  only  gave  birth  to  rights  in 
that  paper,  but  also  created  a  kind  of  servitude  over  the 
Times;  i.e.,  he  took  upon  himself  an  irrevocable  obligation 
to  allow  the  matter  in  its  columns  to  be  copied  into  the 
Evening  Mail,  and  to  permit  it  to  be  printed  at  the  same 
place  and  with  the  same  types  as  the  Thnes.  In  reply  to 
this.  Lord  Chelmsford  says :  "  Suppose  a  covenant  to  this 
effect  to  be  good  against  the  grantor,  who  was  sole  pro- 
prietor and  also  printer  of  the  Times,  how  could  it  bind  the 
future  proprietors  and  printers  of  that  newspaper?  The 
covenant  relates  not  to  the  property  granted,  but  it  imposes 
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what  may  be  properly  described  as  a  servitude  upon   the     ^^"  ^^^- 
property,  which  is  of  a  personal  nature.    It  is  at  the  utmost, 
therefore,  a  mere  personal  covenant,  binding  upon  the  cove- 
nantor and  his  personal  representatives,  but  the  burthen  of  it 
not  running  with  the  property  of  the  Tivies  against  assigns/' 

In  answer  to  a  further  argument  on  behalf  of  the 
plaintiffs,  based  on  the  length  of  time  during  which  the 
arrangement  had  continued,  the  Lord  Chancellor  observed : 
"The  presumption  of  a  grant  from  long-continued  usage 
arises  only  where  the  origin  of  the  usage  is  unknown. 
But  in  the  present  case,  if  the  right  claimed  by  the  plain- 
tiff originated  in  the  grant  to  William  Walter  [the 
founder's  son],  the  usage  is  not  required  to  establish  it; 
and  if  it  did  not  so  originate,  the  usage  is  of  no  avail. 
The  claim  of  the  plaintifl's  makes  it  necessary  for  them  to 
prove  that,  either  by  the  original  grant  of  the  shares  in  the 
.Evening  Mail  to  William  Walter,  or  by  some  subsequent 
right  obtained  by  the  plaintiffs  against  the  proprietors  of 
the  Times,  a  perpetual  benefit  to  the  Evening  Mail,  and 
a  perpetual  burthen  on  the  Times,  were  established,  how- 
ever prejudicial  it  might  prove  to  the  interests  of  the 
proprietors  of  the  Times ;  and  that  upon  the  dissolution  of 
the  partnership  in  the  Evening  MaU,  and  the  consequent 
sale  of  the  property  in  that  newspaper,  the  proprietors  of 
the  Times  were  bound  to  give  a  value  to  the  goodwill  by 
continuing  the  arrangement  for  its  publication  as  long  as 
the  Tim^  should  continue  to  be  published.  There  is 
certainly  no  express  contract  to  anything  like  this  effect 
between  John  Walter,  the  grandfather,  and  his  sons,  when 
the  separate  interests  in  the  Evening  Mail  were  first  created ; 
and  it  wbuld  be  a  strong  implication  to  draw  from  the 
transaction,  that  the  burthen  of  such  an  obligation  was 
intended  to  be  assumed  by  Mr.  Walter  for  himself  and  for 
all  future  proprietors  of  the  Times"  Finally,  the  Lord 
Chancellor  said :  "  What  are  called  in  the  bill  the  rights  and 
interests  of  the  Evening  Mail  over  the  Times  appear  to  me 
to  have  begun  in  will  and  pleasure,  and  to  have  continued 
throughout  upon  the  same  footing.  They  could,  at  no 
time,  have  been  enforced ;  and  upon  the  dissolution  of  the 
partnership  in  the  Evening  Mail  and  its  consequent  sale,  the 
court  has  no  power  to  direct  that  they  shall  be  included  in 
the  goodwill  and  property  of  that  newspaper.'* 

A  contract  by  a  printer  to  print,  and  find  the  paper  for  ^ntl!? not 
printing,  a  number  of  copies  of  a  work,  is  not  a  contract  for  within  17th 
the  sale  of  goods  within  the  17th  section  of  the  Statute  of  statute  of 
Frauds  as  extended  by  the  9  Geo.  4,  c.  14,  s.  7 ;  and  the  printer,  ^""'^ 
consequently,  may  recover  the  price  in  an  action  for  work. 
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paft^ix.      labour,  and  materials,  where  the  contract  is  merely  a  verbal 
one.(a) 

"  In  such  cases,"  said  Pollock,  C.B.,  "  it  seems  to  me  that 
the  true  criterion  is,  whether  work  is  the  essence  of  the 

contract,  or  whether  it  is  the  materials  ^  supplied I 

am  inclined  to  think  that  it  is  only  where  the  bargain  is  for 
goods  thereafter  to  be  made,  and  not  where  it  is  a  mixed 
contract  for  work  and  materials  to  be  found,  that  Lord 
Tenterden's  Act  (9  Geo.  4,  c.  14)  applies."  "  The  defendant,'* 
said  Martin,  B.,  "  having  a  manuscript,  takes  it  to  a  printer 
to  print  for  him.  Then  what  does  he  intend  shall  be 
done  ?  He  intends  that  the  printer  shall  use  his  type,  shall 
set  it  up  in  a  frame  and  impress  it  on  paper,  that  the  paper 
shall  be  submitted  to  the  author,  that  the  author  having 
corrected  it  'shall  send  it  back  to  the  printer,  who  shall 
again  exercise  labour  and  make  it  into  a  complete  thing  in 
the  shape  of  a  book.  That  being  so,  I  think  that  the 
plaintiff  was  employed  to  do  work  and  labour  and  supply 
materials,  and  for  that  he  is  entitled  to  be  paid.  It  seems 
to  me  that  the  true  criterion  is  this :  Suppose  there  was  no 
contract  as  to  payment,  and  the  printer  brought  an  action 
to  recover  what  by  law  he  was  entitled  to  receive,  would 
that  be  the  value  of  the  book  as  a  book  ?  I  apprehend  not ; 
for  the  book  might  not  be  worth  half  the  value  of  the  paper 
on  which  it  was  printed,  but  he  would  be  entitled  to  recover 
for  his  work,  labour,  and  materials  supplied ;  therefore  this 
is  in  strictness  work,  labour,  and  materials  done  and  pro- 
vided by  the  plaintiff  for  the  defendant."  In  the  case  of 
Bendey  v.  £ignold,(b)  where  the  defence  was  that  the 
printer  had  not  affixed  his  name  to  the  book  as  required  by 
the  39  Geo.  3,  c.  79,  s.  27,  it  was  treated  by  Abbott,  C.J., 
Bayley,  J.,  and  Holroyd,  J.,  as  a  contract  for  work,  labour, 
and  materials.(c) 
printcr'fiien.  A  printer  who  is  employed  to  print  certain  numbers,  but 
not  all  consecutive  numbers  of  an  entire  work,  has  a  lien 
upon  the  copies  not  delivered  for  his  general  balance  due  for 
printing  the  whole  of  those  numbers.(rf) 

Wliere  a  printer  was  so  employed  by  one  Stratford,  and 
printed  8750  copies,  of  which  he  delivered  only  5987  to 
Stratford,  the  residue  remaining  in  liis  own  warehouse, 
though  Stratford  supplied  the  paper  for  printing  the  several 
nimibers  from  time  to  time  as  they  were  to  be  printed,  and 
the  printer  made  a  separate  charge  for  each  number,  the 

(a)  Clay  v.  Totes  (i  H.  &  N.  73). 

(b)  5  B.  &  Aid.  335.  ^ 

(c)  Clay  V.  Tatea  (ubi  supi'o). 

(d)  Blake  v.  Nicholson  (3  M.  &  S.  167^. 
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assignees  of  Stratford,  who  afterwards  became  bankrupt,  ^^"  "^' 
were  held  not  entitled  to  recover  from  the  printer  the  copies 
remaining  in  his  possession,  on  tendering  to  him  so  much  as 
was  due  for  the  printing  of  those  copies  in  proportion  to  his 
charge  for  the  whole.  Lord  Ellenborough,  C.J.,  said:  "I 
think  the  defendant  had  a  lien  for  the  whole  balance,  the 
work  being  an  entire  work  in  the  course  of  prosecution,  upon 
the  same  principle  that  a  tailor,  who  is  employed  to  make  a 
suit  of  clothes,  has  a  lien  for  the  whole  price  upon  any  part 
of  them.  It  would  be  inconvenient  if  he  was  obhged  to 
make  stops  in  the  course  of  the  work  :  the  nature  of  the  work 
affords  a  reason  for  his  general  lien."  And  Le  Blanc,  J., 
added  :  "  The  supplying  the  paper  from  time  to  time  did  not 
make  it  the  less  one  entire  work."(a) 

It  seems  that  a  stereotype  printer  has  not  a  general  lien  on 
stereotype  plates  not  manufactured  by  himself,  but  only  put 
into  his  hands  for  the  purpose  of  printing  from  them.(6) 

To  establish  a  general  lien  in  such  a  case,  the  stereotype 
printer  must  show,  according  to  Tindal,  C.J.,  such  a  custom 
of  trade  that  the  other  party  to  the  transaction  must  be  taken 
to  have  contractecl  with  reference  to  it.  "  Nothing  short  of 
this,"  said  the  Chief  Justice,  "  will  dispense  with  an  express 
contract ;  for  generally  that  is  the  only  mode  of  creating  such 
a  lien  as  this,  which  the  common  law  does  not  recognise.  In 
trades  long  established  such  a  usage  may  not  improbably  have 
grown  up ;  but  it  requires  strong  evidence  to  show  its  existence 
in  a  new  trade  like  that  of  stereotype  printing,  which  has  sprung 
up  within  a  short  period,(c)  and  in  which  it  is  not  very  pro- 
bable that  any  such  general  usage  has  yet  been  established."(c?) 

It  seems  that  by  the  custom  of  trade  a  printer  cannot  Cuitonw  of 
recover  for  the  printing  of  a  work  before  the  whole  is  com-  priStenwld'' 
pleted  and  delivered.(e)  pubiuhew. 

And  it  would  seem  that  there  is  a  usage  of  trade  between 
the  printers  and  proprietors  of  newspapers,  that  the  latter 
should  give  to  the  former  four  weeks*  notice  of  an  intention 
to  put  an  end  to  the  employment,  or  pay  them  four  weeks* 
wages.(/).  But  there  does  not  appear  to  be  a  reciprocal 
obligation  on  the  part  of  the  printers.(^) 

It  would  appear  that  there  is  no  general  custom  of  trade 

(a)  BlaJce  v.  Nicholson  (3  M.  &  S.  167). 

(h)  Bleaden  v.  Hancock  (M.  &  Mai.  465 ;  4  G.  &  P.  1 52.  Per  Tindal, 
C.J.).  (c)  This  case  was  decided  in  1829. 

{d)  Bleaden  v.  Hancock  (uhi  sujprd). 

(e)  QiUett  v.  Mawman  (i  Taunt.  137).  See  also  Adlard  y.  Booth 
(7  C.  &  P.  108). 

(/)  OitnnvnghamY,Fonhlanque{6C.&'P,44,TBxk,J,).        {g)  Ibid, 
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componlton  for 
adyertiBementa 
on  wrappers. 


binding  printers  to  insure  for  booksellers  the  paper  given 
for  works  to  be  printed.(a) 

For  many  years  the  business  of  printing  in  London, 
as  between  the  master  printers  and  compositors,  has  been 
regulated  by  committees  of  each  body,  who  have  from  time 
to  time  agreed  upon  rules,  which,  so  long  as  they  remain 
unaltered,  are  treated  and  acted  upon  as  binding  between 
master  and  compositor,  and  are  imported  into  every  engage- 
ment to  which  they  are  applicable.(6) 

The  following  rules,  agreed  upon  in  1839,  relating  to  the 
payment  of  compositors  for  printing  advertisements  011 
wrappers,  came  before  the  Court  of  Exchequer(c)  in  1858  for 
interpretation:  "Every  companionship  (which  means  the 
compositors)  on  a  magazine  or  review  to  be  entitled  to 
the  first  or  title-page  of  the  wrapper  of  the  magazine  or 
review,  but  not  to  the  remaining  pages  of  such  wrapper, 
or  to  the  advertising  sheets  which  may  accompany  the 
magazine  or  review.  Standing  advertisements,  or  stereo 
blocks,  forming  a  complete  page,  or,  when  collected  together, 
making  one  or  more  complete  pages  in  a  wrapper  or  adver- 
tising sheet  of  a  magazine  or  review,  not*  tiO  be  chargeable. 
The  conipositor  only  to  charge  for  his  time  in  making 
them  up.  The  remainder  of  the  matter  in  such  wrappers  or 
advertising  sheets,  including  standing  advertisements  or 
stereo  blocks,  not  forming  a  complete  page,  to  be  charged 
by  the  compositor  and  cast  up  according  to  the  8th  and 
20th  Articles  of  the  scale  as  they  may  respectively  apply/' 
The  interpretation  given  by  the  Court  of  Exchequer,  whose 
judgment  was  affirmed  by  that  of  the  Exchequer  Chamber,((Z) 
was  as  follows :  "  We  think  it  clear  that  the  paragraph  or 
sentence  of  the  rule  beginning  'standing  advertisements' 
has  reference  to  the  wrapper  or  advertisement  sheet  then 
about  to  be  composed  and  printed,  and  that  the  master  has 
the  right  to  direct  in  what  manner  they  shall  be  printed. 
He  may  direct  that  they  all,  as  far  as  possible,  be  put  into 
complete  pages,  or  that  they  may  be  distributed  through  the 
wrappers  or  advertising  sheets,  as  he  may  think  fit.  The 
first  provision  of  the  part  of  the  rule  before  quoted  is  for  the 
case  of  standing  advertisements  forming  a  complete  page. 
This  seems  directed  to  the  case  of  a  page  of  the  former 
number  being  reprinted  in  the  succeeding  one.  The  second 
case  is  of  the  standing  advertisements  collected  together, 


(a)  Mawman  v.  GiUett  (2  Tannt.  325). 
(6)  Per  Watson,  B.,  Hill  v.  Levey  (3  H.  &  N.  8). 
(c)  Hill  V.  Levey  (3  H.  &  N.  7).  (d)  S.  0.  3  H.  &  N.  702. 
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making  one  or  more  complete  page  or  pages  in  the  wrappers  ^^!Zl}^' 
or  advertising  sheets.  We  think  this  refers  to  the  case 
when  the  master  shall  direct  that  standing  advertisements 
shall  be  printed  in  the  same  page  or  pages,  so  far  as  they 
will  fill  up.  In  such  case,  when  they  completely  fiUa^age 
or  pages,  the  advertisements  are  not  to  be  chargeable 
according  to  the  scale,  but  the  compositor  is  only  entitled 
to  charge  for  his  time  for  making  up.  But  if  any  standing 
advertisements  are  left  over,  or  if  the  master  thinks  fit  to 
direct  that  they  shall  be  distributed  through  the  other  pages 
•of  the  advertising  sheet,  so  that  they  do  not  form  a  complete 
page,  we  think  that  the  latter  part  of  the  rule  applies,  and  that 
the  compositor  is  entitled  to  charge  according  to  the  scale."(^) 

Where,  therefore,  in  the  November  number  of  a  monthly 
magazine  there  were  composed  and  printed,  on  one  page, 
two  advertisements  which  occupied  the  entire  page,  and  the 
type  of  which  was  left  standing,  and  in  the  December 
nim[iber  the  same  two  advertisements  were  printed,  but  on 
different  pages,  each  advertisement  occupying  about  half  a 
page,  the  remainder  of  the  page  being  filled  up  by  other 
advertisements,  it  was  held  that  the  compositor  was  entitled, 
under  the  latter  part  of  the  rule,  to  charge  for  the  composing, 
and  that  the  case  did  not  come  within  the  first  part  of  the 
rule,  under  which  the  compositor  would  be  entitled  to 
charge  only  for  his  time  in  making.  up.(&) 

A  dispute,  similar  to  that  just  referred  to,  having  arisen  in 
1856  between  a  compositor  and  a  master  printer,  the  matter 
was  referred,  in  pursuance  of  certain  of  the  rules  agreed  upon, 
to  the  arbitration  of  three  master  printers,  three  journeymen, 
and  a  barrister,  whose  casting  vote  was  to  be  decisive ;  the 
result  being  an  award  in  favour  of  the  master,  the  barrister 
having  given  his  casting  vote  in  favour  of  the  view  taken  by 
the  three  masters.  The  plaintiff'  subsequently  entered  the 
defendant's  service  knowing  of  that  decision,  and  also  that 
the  defendant  was  one  of  the  three  masters  ;  but  nothing  was 
said  as  to  the  terms  of  payment,  each  party  understanding 
that  it  was  to  be  made  according  to  the  rules.  It  was  held 
that  the  decision  of  the  arbitrators  was  not,  at  the  time  of  the 
employment  of  the  plaintiff,  binding  between  tlie  parties  as 
an  interpretation  of  the  rule  above  set  out,  and  that,  not- 
withstanding their  decision,  it  was  competent  for  the  Court 
to  entertain  the  question  of  its  construction.((?) 

If  there   is  an   express  undertaking  by  the   printer  to  Contract  to 
insure  the  paper  given  him  for  a  work  which  he  contracts  "*""' 

(a)  3  H.  &  N.  12,  13.  (h)  Ibid, 

(c)  3H.&N.  12,  13. 
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to  print  within  six  months,  he  is  Kable  for  a  loss.'  by  fire*, 
which  takes  place  after  that  time,  even  though  the  com- 
pletion of  the  work  within  the  specified  time  has  been 
prevented  by  the  failure  of  his  employer  to  supply  copy  fast 
enough.(a)  If  he  wishes  to  exonerate  himself  from  all  risk 
after  the  specified  time  has  elapsed,  he  must  abandon  the 
contract  altogether;  if,  whilst  complaining  of  the  delay  in 
supplying  copy,  he  continues  to  print,  his  contract  to  insure 
continues.(6) 
Loiibyfirc.  Where  certain  printers  were  employed  to  print  a  work,, 

of  which  the  impression  was  to  be  750  copies,  and  a  fii-e 
broke  out  on  their  premises  before  the  whole  number  of 
copies  had  been  delivered,  in  an  action  to  recover  the 
amount  to  be  paid  for  the  work,  Tindal,  C.J.,  held  that  the 
printers'  right  to  recover  depended  on  the  question  whether 
the  whole  750  copies  had  been  printed  when  the  fire  broke 
out,  or  whether  the  fire  took  place  while  the  press  was  set 
and  before  the  whole  was  printed  off,  in  which  latter  case 
they  would  not  be  entitled  to  recover  anythiug.(c) 
iiiegiJor  In  the  case  of  authors,  publishers,  and  printers,  as  in  alL 

tM«u.   ^"*"      other  cases,  our  law  refuses  to  aid  any  of  the  parties  to  a 
contract  of  an  illegal  or  immoral  diaracter. 

No  person  who  has  had  anything  to  do  with  the  composi- 
tion  of  an  immoral  or  libellous  work  can  maintain  an  action 
against  the  person  who  employed  him,  to  recover  remunera- 
tion for  his  labour.  This  applies  to  printers,  as  well  as  to* 
author^  and  publishers.(d) 

Best,  C.J.,  in  dealing  with  the  case  of  a  book  which 
recounted  the  amours  of  a  courtesan^  said:  "I  have  no 
hesitation  in  saying  that  no  person  who  has  contributed 
his  assistance  to  the  publication  of  such  a  work,  can 
recover  in  a  court  of  justice  any  compensation  for  labour 
so  bestowed.  The  person  who  lends  himself  to  the  violation 
of  the  public  morals  and  laws  of  the  country  shall  not  have 
the  assistance  of  these  laws  to  carry  into  execution  such  a 
purpose.  It  would  be  strange  if  a  man  could  be  fined  and 
imprisoued  for  doing  that  for  which  he  could  maintain  an 
action  at  law.  Every  one  who  gives  his  aid  to  such  a  work, 
though  as  a  servant,  is  responsible  for  the  miscliief  of  it"(c) 

A  printseller  cannot  recover  the  price  of  libellous  or  im- 
moral publications  sold  by  him.(/) 
Where  the  plaintiff,  a  printer,  agreed  to  print  for  the 

(a)  Mawirum  v.  Ottteit  (2  Tannt.  325).  (6)  Ihid. 

(c)  Adlard  v.  Booth  (7  C.  &  P.  108). 

{d)  Poplett  v.  Stockdale  (Ry.  &  M.  337). 

(e)  Ibid,  338. 

if)  Forea  v.  JohncB  (4  Esp.  97). 
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•defendant  a  certain  number  of  copies  of  a  treatise  to  which  a  ^^"  ^^' 
dedication  was  to  be  prefixed,  and,  after  the  treatise  was 
printed,  and  the  proof  sheet  of  the  dedication  was  revised  by 
the  defendant  and  returned  to  the  plaintiff,  the  latter,  for  the 
first  time,  discovered  that  it  contained  libellous  matter,  and 
on  that  account  refused  to  complete  the  printing,  it  was  held 
that  he  was  justified  in  so  refusing,  and  was  also  entitled  to, 
recover  for  printing  the  treatise.  "  I  told  the  jury,"  said 
Pollock,  C.B.,  in  this  case,(a)  "  that  if  the  plaintiff  agreed  to 
print  the  dedication  and  the  treatise,  and  so  undertook  to 
print  that  which  he  knew  to  be  libellous,  and  afterwards 
said  that  he  would  not  print  both ;  in  such  case  he  could  not 
jecover.  I  think  liis  right  to  recover  rests  entirely  on  this 
ground,  that  he  had  been  furnished  with  the  treatise  with- 
out the  dedication.  The  dedication  was  after\vards  sent,  but 
he  had  no  opportunity  of  reading  it  until  after  it  was  printed ; 
he  then  discovered  that  it  was  libellous,  and  refused  to 
permit  the  defendant  to  have  it.  I  think  that  if  a  contract 
is  bond  fide  entered  into  by  a  printer  to  print  a  work  consist- 
ing of  two  parts,  and  at  the  time  he  enters  into  the  contract 
he  has  no  means  of  knowing  that  one  part  is  unlawful,  and 
he  executes  both,  but  afterwards  suppresses  that  which  is 
unlawful,  there  is  an  implied  undertaking  on  the  part  of  the 
person  employing  him  to  pay  for  so  much  of  the  work  as  is 
lawful" 

Although  the  illegality  or  immorality  of  an  intended 
publication  would  be  a  good  defence  to  an  action  brought 
against  the  author  for  breach  of  contract  to  deliver  liis 
manuscript  for  publication,  this  illegality  or  immorality  is  not 
to  be  presumed  where  the  work  itself  is  not  produced  at  the 
trial.(6) 

A  printer  whose  name  did  not  appear  on  the  periodical 
paper  printed  by  him,  as  was  required  by  38  Geo.  3,  c.  78 
(since  repealed  by  6  &  7.  Will.  4,  c.  y6y  s.  32),  was  held 
not  entitled  to  maintain  an  action  for  work  and  labour 
done  in  printing  it.(c)  And  the  proprietor  of  a  newspaper, 
published  before  the  filing  of  the  affidavit  required  by  that 
statute,  when  in  force,  was,,  on  the  ground  of  having  done 
an  act  proliibited  by  law,  nonsuited  in  an  action  brouglit 
to  recover  damages  for  breach  of  contract  to  print  certain 
copies  of  his  newspaper.(rf)  For  the  same  reason  a  printer 
was  held  not  entitled  to  recover  for  labour  or  materials 
used  in  printing  a  pamphlet,  on  which  he  had  not  printed 

(a)  Clay  v.  Yatea  (i  H.  &  K  73). 

(b)  Gale  v.  Leclcie  (2  Stark.  N.  P.  no). 

(c)  Mar  chant  v.  Evans  (2  B.  Moore,  14). 

(d)  Rou8toim  v.  MiUs  (i  M.  &  Bob.  325). 
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PabtIii.     jjjg  name,  and  the  name  of  the  city  or  place  where  he  dwelt,, 
as  required  by  sect.  27  (now  repealed)  of  39  Geo.  3,  e.  7,9,(0) 

But  to  an  action  by  the  proprietor  of  the  copyright  in  a 
book  against  the  defendant  for  having,  without  the  pro- 
prietor's consent  in  writing,  printed  for  sale  copies  of  the 
work,  and  also  for  having  in  his  possession  for  sale  and 
selling  copies  of  the  work  so  unlawfully  printed,  it  was  held 
no  defence  to  plead  that  the  book  was  printed  and  published 
without  the  name  and  place  of  abode  of  the  printer  upon 
the  first  or  last  leaves  tliereof,  as  directed  by  2  &  3  Vict.. 
c.  12,  s.  2,(b) 

Whilst  the  enactment  (6  &  y  Will  4,  c.  y6,  s.  8)  requiring 
the  filing  at  the  Stamp  Office  of  a  declaration  as  to  the 
proprietorship  of  newspapers  was  still  in  force,  it  was  held 
that  where  a  person  entered  specifically  into  a  contract  with 
the  real  proprietor,  who  was  not  registered  as  such,  a  person 
whose  name  was  registered  could  not  be  made  liable  on  the 
contract.(c) 
Co-owner  ofone  It  is  a  fundamental  principle  of  the  law  of  partnership  that 
part'^Sprictor*  ouc  partner  cannot,  openly  or  secretly,  lawfully  carry  on  for 
ofamai  paper,  j^g  ^^^  benefit  any  business  in  rivalry  with  the  firm  to  which 
he  belongs.(6?)  Therefore  where  a  firm  consisting  of  four 
partners  owned  a  newspaper  (77ic  Morning  Herald),  and  three- 
of  them  also  owned  an  evening  paper  {The  English  CJironide), 
which  latter  paper  had,  in  consideration  of  an  annual  pay- 
ment to  the  proprietors  of  The  Morning  Herald,  the  right  of 
using  its  type  and  otlier  effects,  the  three  owners  of  the 
evening  paper  were  restrained  from  publishing  in  it  any 
information  obtained  at  the  expense  of  The  Morning  Herald, 
until  it  should  have  first  been  published  in  The  Morning' 
Herald.(e) 

The  plaintiflTs  application  for  an  injunction  to  restrain  the 
proprietors  of  the  evening  paper  from  using  the  type  and 
efifects  of  the  morning  paper  was  refused  on  several  grounds : 
— ^viz.,  that  the  plaintiff  himself  had  acquiesced ;  that  the  pro- 
prietors of  other  morning  papers  had  adopted  the  same 
l)ractice  with  respect  to  other  evening  papers ;  that  if  the 
practice  were  objectionable  the  parties  might  guard  against  it 
by  their  contract ;  that  in  the  present  case  there  was  actually  a 
covenant  that  the  proprietors  of  the  morning  paper  should  not 
be  concerned  in  any  other  morning  paper,  which  indicated  an 
intention  that  they  might  be  concerned  in  any  evening  paper. 

(a)  Bensley  v.  Bignold  (5  B.  &  Aid.  335). 
(6)  Cliappell  V.  Davidson  (iS  0.  B.  194;  25  L.  J,  225,  0.  P.). 
(c)  Holcrqft  v.  Hoggins  (2  0.  B.  488). 
(d)  See  I  lind  on  Partnersliip,  579. 
(e)  Olassingion  v.  Thwaites  (i  Sim  &  St,  124). 
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PART  IV -LAW  OF  LIBEL. 


CHAPTEE  I. 

INTEODUCTIOK 

We  have  been  treating  hitherto  of  the  rights  and  privileges  Libe'a  in 
of  the  authors  and  proprietors  of  literary  and  artistic  works.  ^®"®'*'- 
Such  works,  besides  conferring  rights  and  privileges,  also 
impose  duties  and  entail  liabilities.  Writing,  printing,  and 
other  modes  of  publication  furnish,  unhappily,  no  exception 
to  the  general  rule  that  there  is  nothing,  however  beneficial 
its  normal  tendency,  which  may  not  be  perverted  to  the 
worst  of  uses.  Those  arts  which  have  done  so  much  to 
enlighten  mankind,  to  elevate  their  moral,  social,  and  political 
condition,  and  to  diffuse  innocent  gratification  and  amuse- 
ment, have  also  been  mad^  the  instruments  of  wanton  and 
insulting  attack  upon  religion  and  morals,  upon  the  govern- 
ment and  constitution  of  the  State,  and  upon  all  that  is  most 
dear  in  private  life.  Of  injuries  thus  caused  either  to  the 
community  at  large  or  to  its  individual  members  the  law 
takes  cognizance,  and  those  injurious  publications  which  it 
punishes  are  designated  lihels,(a) 

There  is  no  satisfactory  definition  of  libels  in  general — 
which  really  explains  what  they  are  and  fully  describes 
their  various  species;  nor  is  it  of  importance  to  endea- 
vour to  obtain  such  a  definition,  since  its  very  wide 
generality    would    render   it   practically    valueless.  (J)      A 

• 

(a)  The  word  libel  is  derived  from  the  Ubellus  (dim.  of  liber,  a  book) 
famoaiis  of  the  Koman  law. 

(b)  Lord  Lyndhurst,  in  his  evidence  before  the  Committee  of  the 
Honse  of  Lords,  on  whose  report  the  Act  of  6  &  7  Vict.  c.  96  was 
framed,  says  on  this  subject:  "A  definition, in  order  to  satisfy  the 
requisites  of  a  ^ood  logical  definition,  ought  not  only  to  be  sufficiently 
precise  so  that  it  shall  take  in  nothing  except  what  was  intended  to 
be  specified,  but  also  sufficiently  comprehensive  to  omit  nothing  which 
ought  to  be  included.  I  have  never  yet  seen,  nor  been  able  myself  to 
hit  upon  anything  like  a  definition  of  libel,  or  even  of  sedition,  which 
X>os8e68ed  those  requisites  of  a  definition ;  and  I  cannot  help  thinking 
that  the  difficulty  is  not  accidental,  but  essentially  inherent  in  the 
nature  of  the  subject-matter/' 
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?ABTjv.  definition  may  with  more  profit  be  attempted  of  each  of  the 
Chaptbb  I.  different  classes  of  libels  which  are  embraced  under  the 
general  head.(a) 
How  expressed.  It  need  here  be  only  added,  in  general,  that  a  libel  may  be 
expressed  in  a  variety  of  ways,  and  not  only  by  means  of 
writing  or  printing,  whether  in  the  form  of  book,  pamphlet, 
placard,  letter,  &c.,  but  also  by  means  of  pictures,  drawings, 
photographs,  or  other  signs.(&) 

Libels  may,  for  the  purposes  of  the  present  work,  be 
conveniently  divided  into  two  great  classes — public  and 
private;  and  public  libels  may  be  subdivided  into  those 
(i)  which   are   of  a   blasphemous  or  irreligious  character; 

(2)  those  which  offend  against  decency  and  morality;  and 

(3)  those  directed  against  the  Sovereign,  the  Government,  or 
the  law. 

Of  the  various  kinds  of  public  libels  we  shall  treat  in  order, 
before  proceeding  to  deal  with  the  subject  of  private  libels  or 
libels  on  individuals. 


JDlvision  of 
Ubels. 


CHAPTER  11. 


BLASPHEMOUS  •LIBELS. 


i^SrencV ^^**  It  is  not  with  a  view  to  avenging  any  insults  offered  to  the 
Deity  that  our  law  professes  to  punish  blasphemy,  but  on  ac- 
count of  the  temporal  consequences  to  society  which  it  tends 
to  produce  Society,  said  our  older  authorities,  cannot  exist 
without  those  religious  and  moral  restraints  which  blas- 
phemous attacks  on  natural  or  revealed  religion  weaken,  if 
not  destroy ;  the  sanction  of  an  oath  in  all  proceedings  con- 
nected with  the  administration  of  justice  is  rendered  of  no 

(a)  Of  what  littlo  utility,  for  the  purpose  of  conveying  any  precise 
knowledge  of  a  practical  character,  a  definition  must  be  which 
attempts  to  describe  at  once  all  kinds  of  libels,  may  be  seen  from  the 
two  following  examples  taken  from  standard  writers.  "  lAbelU 
farnoaif**  says  Blackstone,  "  taken  in  their  largest  and  most  extensive 
sense,  signify  any  writings,  pictures,  or  the  like  of  an  immoral  or 
illegal  tendency"  (4  Com.  1 50).  "  Considering  the  offence  in  its  relation 
as  well  to  the  public  as  to  individuals,"  says  Starkie,  "  libels  may 
not  inconveniently  or  improperly  be  defined  to  be  'any  writings, 
pictures,  or  other  signs  which  immediately  tend  to  injure  the  character 
of  an  individual,  or  to  occasion  mischief  to  the  public'"  (Law  of 
Slander  and  Libel,  Commentary). 

(b)  Bacon's  Abridg.  tit.  Libel;  Salk.  418 ;  3  Bl.  Com.  125  ;  Atuten 
V.  Culpepper  (Skin.  123;  Show.  314). 
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avaH,  if  the  belief  in  a  moral  governor  of  the  universe  who  ^^jv. 
punishes  vice  and  rewards  virtue  is  shaken;  and  where  ckajptmIL 
Christianity,  as  is  the  case  with  us,  is  the  religion  of  almost 
the  entire  nation,  unseemly  attacks  on  its  doctrines  provoke 
to  the  commission  of  acts  of  violence.(a)  It  is  on  these 
grounds  that  the  right  of  the  State  to  prohibit  and  punish 
blasphemous  libels  has  been  based,  though  there  can  be  little 
doubt  that  our  judges  have  often  been  influenced,  in  their 
decisions,  by  those  purely  theological  considerations  which  in 
words  they  professed  to  ignore. 

An  American  writer,  Bishop,(6)  thus  speaks  as  to  the 
grounds  on  which  the  legal  doctrine  is  based:  "Whether 
the  principle  on  which  this  doctrine  rests  is  that  they 
[blasphemy  and  profane  swearing]  tend  to  undermine 
Christianity,  which  is  a  part  of  our  law,  or  that  they  disturb 
the  peace  and  corrupt  the  morals  of  the  community,  is  a 
question  not  fully  settled.  Perhaps  we  may  even  take 
another  view,  namely,  that  reverence  towards  God  and 
religion — Christianity  being  our  form  of  religion — is  essential 
to  man,  who  is  injured  in  his  nature  and  being  when  this 
reverence  is  impaired ;  or  still  another  view,  that  these 
offences  so  shock  his  purer  and  higher  sensibilities  as  to 
create  an  injury  to  him  against  which  he  needs  protection, 
precisely  as  against  an  assault.  Probably  these  several  con- 
siderations, and  some  others  also,  may  each  be  deemed  to 
enter  more  or  less  into  the  policy  of  the  law."(c) 

(a)  This  yiew  of  the  matter  is  put  broadly  by  Michaelis,  quoted 
2  Stark.  (2nd  edit.)  131.  He  says :  "  On  God's  account,  then,  punish- 
ments for  blasphemies  are  not  necessary ;  but  perhaps  they  are  neces- 
sary for  the  sake  of  our  neighbour,  who,  if  he  believes  in  a  God,  or 
holds  his  religion,  whether  true  or  false,  to  be  true,  always  feels  him- 
self extremely  scandaUsed  by  them.  Nor  is  it  only  blasphemy  against 
the  title  God  that  ought  to  be  punished,  but  even  that  agamst  false 
gods,  supposed  saints,  and  fictitious  religion,  whenever  they  happen  to 
be  the  gods,  saintSf  and  religion  of  the  peojple,^^ 

(b)  Grim.  Law.  vol.  iL  sect.  87, 

(c)  The  Commissioners  on  Criminal  Law,*  in  their  Sixth  Beport 
(p.  80),  thus  state  their  view  of  the  reasons  by  which  laws  ajgainst 
blasphemy  may  be  defended :  "  Laws  for  the  punishment  of  onences 
against  religion  generally  are  justifiable,  on  mere  temporal  grounds, 
upon  two  prmciples.  In  the  first  place,  religion,  by  enforcing  moral 
conduct  and  applying  to  that  object  some  of  the  strongest  motives 
that  operate  on  human  nature,  is  so  effectual  an  assistant  in  securing 
a  general  obedience  to  social  laws,  that  actions  tending  directly  to 
expose  it  to  ridicule  and  contempt,  and  thus  to  weaken  its  authority 
with  the  ignorant   and  unthinKing,  are   mischievous  to  the  com- 


*  Thomas  Starkie,  Henry  Bellenden  Ker,  WUllAm  Wightman  (aftenrards  Jasttoe  of  the 
Queen's  Bench),  Andrew  Amos  and  David  Jardine,  Esquires. 
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CKiirxB  II. 
BUekitane'i 


Per  Lord  Hale. 


Common  law 
decisionfl. 


Blackstone(a)  describes  the  offence  of  blasphemy  as  con- 
sisting  in  a  denial  of  the  being  or  providence  of  the  Almighty ; 
or  in  contumelious  reproaches  of  our  Lord  and  Saviour 
Christ,  or  in  profane  scoflBng  at  the  Holy  Scripture,  or 
exposing  it  to  contempt  and  ridicule,  for  Chnstianity  is  part 
of  the  laws  of  England. 

Spoken  words,  equally  with  written,  may  subject  the 
utterer  to  the  penalties  imposed  by  law  for  blasphemy. 
Some  of  the  earlier  cases  on  the  subject  are  referred  to  in 
the  note  ;(&)  but  the  doctrines  laid  down  in  them  would  pro- 
bably now  be  applied  with  considerable  limitations,  though 
none  of  the  decisions  have  ever  been  overruled. 

In  one  of  those  cases  where  the  words  were  "  that  Jesus 
Christ  was  a  bastard  and  a  whoremaster  ;  that  religion  was  a 
cheat ;  that  he  feared  neither  God,  the  devil  or  man,"(c) 
Lord  Hale  said, "  That  such  kind  of  wicked  blasphemous  words 
were  not  only  an  offence  to  God  and  Keligion,  but  a  crime 
against  the  Laws,  State  and  Government.  For  to  say  religion 
is  a  cheat  is  to  dissolve  all  those  obligations  whereby  civil 
societies  are  preserved.  Christianity  is  parcel  of  the  laws 
of  England ;  and  therefore  to  rej)roach  the  Christian  religion 
is  to  speak  in  subversion  of  the  law."(cQ 

In  a  subsequent  case,(€)  relating  to  a  book  designed  to 
show  that  the  Christian  miracles  were  not  to  be  taken  in  a 
literal  sense,  and  that  the  whole  New  Testament  account  of 
the  life  and  miracles  of  Christ  was  but  an  allegory,  the  Court 
would  not  suffer  it  to  be  debated  whether  to  write  against 
Christianity  in  general  was  not  an  offence  punishable  in  the 
temporal  courts  at  common  law.  They  laid  stress  on  the 
word  "  general,"  and  stated  that  they  did  not  intend  to  in- 

munity,  and  on  that  acconnt  may  properly  be  repressed  by  penal 
enactments.  Secondly,  as  the  great  mass  of  the  inhabitants  of 
civilised  countries  regard  religions  faith,  in  one  form  or  other,  as  of 
vital  interest  and  importance,  the  criminal  la>y  may  properly  be 
employed  to  protect  the  feelings  and  opinions  of  the  commnmty  on 
this  subject  from  wanton  insult.  Upon  these  two  principles,  as  it 
appears  to  us,  the  interference  of  the  penal  law  in  matters  of  religion 
is  to  be  justified ;  and  we  think  that  rules  framed  strictly  with  reference 
to  these  principles  neither  invade  the  rights  of  opinion  and  legitimate 
discussion,  nor  endanger  any  general  or  particular  interests  which  can 
properly  be  protected  oy  the  criminal  law." 

(a)  4  St.  Black.  287. 

(h)  AiwoocPs  case  (Or.  J.  421);  Bex  v.  Taylor  (Yent.  293;  3  Keb. 
Eep.  607);  Bex  v.  Clendon  (cited  Str.  789);  Bex  v.  Hall  (i  Str.  416). 

(c)  Bex  V.  Ta/yUyr  (ubi  swpra), 

(d)  Lord  Coleridge,  O.J.,  in  Beg.  v.  Foote  and  others  (fost,  p.  374), 
though  refusing  to  be  bound  by  the  unnecessary  dicta  of  Lord  Hale 
in  this  case,  fully  agrees  with  wliat  Lord  Hale  held — viz.,  *'  that  such 
kind  of  blasphemous  words  **  as  had  been  there  used  were  a  crime. 

(e)  Bex  V.  WooUton  (Fitz.  Eep.  64 ;  Str.  834) ;  2  Geo.  2. 
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elude  disputes  between  learned  men  upon  particular  contro-  ^^fL?^' 
verted  points.  Eaymond,  C.  J.,  in  delivering  the  judgment  of  Cnkvm  il 
the  Court,  said :  "  I  would  have  it  taken  notice  of  that  we  do 
not  meddle  with  any  differences  of  opinion,  and  that  we 
interpose  only  where  the  very  root  of  Christianity(a)  itself  is 
struck  at,  as  it  plainly  is  by  this  allegorical  scheme,  the  New 
Testament  and  the  whole  relation  of  the  life  and  miracles  of 
Christ  being  denied."(&) 

The  same  doctrine  was  laid  down  in  JRexY.  Williams,(c) 
where  the  defendant  was  convicted  of  having  published  an 
impious  and  blasphemous  libel,  called  "Paine's  Age  of 
Eeason,"  which  denied  the  authority  of  the  Old  and  New 

(a)  How  vague  is  such  a  test !  Who  is  to  determine,  and  by  what 
criterion,  when  the  "  root"  ^of  Christianity  is  struck  at,  or  when  a 
''  fundamental"  part  is  attacked.  Are  the  miracles,  as  most  believe, 
an  essential  root,  or,  as  others  think,  an  accidental  and  hurtful 
excrescence?  The  cultured  author  of  Literature  and  Dogrria,  and 
8t.  Paul  and  Protestcmtiem,  considers  that  he  holds  to  the  very  *'  root" 
of  the  matter,  whilst  discarding  most  of  what  Convocation  would  hold 
**  fundamental."  To  the  ordinary  orthodox  mind  the  Divinity  of 
Christ  and  his  resurrection  from  the  dead  are  probably  two  of  the  most 
essential  parts  of  the  Christian  religion,  let  a  creed  (the  Jewish) 
which  denies  both — ^which,  in  the  language  of  Lord  Kaymond,  denies 
-'the  New  Testament  and  the  whole  relation  of  the  life  and  miracles 
of  Christ" — does  not,  in  the  opinion  of  a  most  learned  judge  of  our 
own  day  (Stephen,  J.),  strike  at  the  root  of  Christianity  (see  F(wf- 
nightly  Review,  for  March,  1884,  p.  399).  In  his  opinion  the  Chris- 
tianity of  wliich  Lord  Baymond  spoke  was  "  rather  that  part  of  the 
Christian  religion  which  has  an  immediate  bearing  upon  conduct  than 
a  theological  system,"  a  view  of  the  matter  liberal  enough  to  satisfy 
the  author  above  mentioned.  But  this  removes  the  difficulty  only  one 
step  backwards.  Who  is  to  determine,  and  how,  what  part  has  and 
what  part  has  not  an  immediate  bearing  upon  conduct  P  In  the 
opinion  of  many,  only  its  ethical  teaching  possesses  this  character ;  the 
miraculous  incidents  being  for  them  but  a  hindrance  and  a  stumbling- 
block.  In  the  opinion  of  others  the  entire  efficacy  of  the  faith  is  dependent 
upon  Christ  having  been  raised  from  the  dead  (i  Cor.  15  ch.  16  &  17 
verses)  in  the  literal  sense  of  those  words.  Is  this  the  kind  of  question 
which  can  safely  be  left  to  the  decision  of  a  tribunal  consisting  of 
twelve  men  drawn  from  every  religious  denomination  in  the  kingdom  P 
The  plain  common  sense  of  a  jury  (now,  though  not  in  Lord  Raymond's 
time,  the  sole  judges  of  what  is  or  is  not  a  libel),  may  not  be  unequal 
to  the  task  of  pronouncing  upon  the  manner  of  a  pubhcation — whether 
it  is  on  the  one  hand  scurrilous  and  wanton,  or  on  the  other  hand 
serious  and  decent.  But  how  is  such  a  body  to  decide  what  is  or  is 
not  a  fundamental  part  of  Christianity ;  what  part  has  and  what  has 
not  an  immediate  bearing  upon  conduct.  Is  the  question  one  of  fact 
as  to  which  witnesses  may  be  examined  on  the  one  side  and  on  the 
other  P    If  so,  who  may  be  considered  experts  P 

{b)  "Of  niuoh  which  Lord  Baymona  says,  and  of  many  of  the 
expressions  in  his  judgment,  I  wink  that  time  and  change  have 
destroyed  the  authority."  (Per  Lord  Coleridge,  C.J.,  Beg.  v.  Foote 
and  others y  S\imming  Up,  p.  20). 

(c)  In  1797.    See  Holt  on  Libel,  69,  note  (e). 
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pawjv.  Testament,  asserted  that  reason  was  the  only  guide  by 
<:haptbbI  which  the  conduct  of  men  ought  to  be  directed,  and 
ridiculed  the  prophets,  Jesus  Chnst,  his  disciples,  and  the 
Scriptures.  The  judgment  of  Ashurst,  J.,  in  that  ca^e  ex- 
hibits a  union  of  the  different  reasons  which  have  influenced 
the  determination  of  cases  of  blasphemy.  He  remarked  that 
"  although  the  Almighty  did  not  require  the  aid  of  human 
tribunals  to  vindicate  bis  precepts,  it  was  nevertheless  fit  to 
show  our  abhorrence  of  such  wicked  doctrines,  which  were 
not  only  an  offence  against  God,  but  against  aU  law  and 
government,  from  their  direct  tendency  to  dissolve  all  the 
bonds  and  obligations  of  civil  society.  It  was  upon  this 
ground  that  the  Christian  religion  constituted  part  of  the 
law  [of  the  land.  But  if  the  name  of  our  Redeemer  was 
suffered  to  be  traduced,  and  his  holy  religion  treated  with 
contempt,  the  solemnity  of  an  oath,  on  which  the  due 
administration  of  justice  depended,  would  be  destroyed,  and 
the  law  be  stripped  of  one  of  its  principal  sanctions — ^the 
dread  of  future  punishment." 

It  was  held  a  blasphemous  libel  to  represent  by  a  pub- 
lished writing  that  Jesus  Christ  is  an  impostor,  the  Christian 
religion  a  mere  fable,  and  those  who  believe  in  it  infidels 
to  God.(a) 

In  Reg.  v.  Wadclinffton,(h)  tried  before  Lord  Tenterden,  C. J., 
in  1822  the  effect  of  the  libel  set  out  in  the  information  was  to 
impugn  the  authenticity  of  the  Scriptures ;  and  one  part  of 
it  stated  that  Jesus  Christ  was  an  impostor  and  a  murderer 
in  principle  and  a  fanatic.  Before  the  verdict  was  pronounced, 
one  of  the  jury  asked  the  Chief  Justice  whether  a  work 
which  denied  the  divinity  of  our  Saviour  was  a  libel;  to 
which  the  Lord  Chief  Justice  answered  that  "  a  work  speak- 
ing of  Jesus  Christ  in  the  language  used  in  the  publication  in 
question  was  a  libel,  this  being  a  part  of  the  law  of  the  land." 
On  motion  by  the  defendant  for  a  new  trial  on  the  ground  of 
misdirection,  the  Lord  Chief  Justice  repeated,  in  equally 
cautious  language,  the  interpretation  of  the  law  which  he  had 
given  to  the  juryman,  omitting,  however,  the  old  common- 
place as  to  Christianity  being  part  of  the  law  of  the  land. 
"There  cannot  be  any  doubt  that  a  work  which  does  not 
merely  deny  the  Godhead  of  Jesus  Christ,  but  which  states 
him"  to  be  an  impostor  and  a  murderer  in  principle,  was,  at 
common  law,  and  still  is,  a  libel."  Holroyd,  J.,  used  equally 
cautious  language :  "  I  have  no  doubt  whatever  that  any  pub- 
lication in  which  our  Saviour  is  spoken  of  in  the  language 
used  in  the  work  which  was  the  subject  of  the  prosecution  is 

(a)  Bex  T.  Eaton  (31  Howell's  St  Tr.,  927,  et  eeq,) 

(h)  I  B.  &  C.  26. 
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a  libeL  The  direction  of  the  Lord  Chief  Justice  was  therefore  P-»f^v. 
right  in  point  of  law."  Best,  J.,  added :  "  It  is  not  necessary  Chaote  11. 
for  me  to  say  whether  it  be  libellous  to  argue  frcmi  the  Scrip- 
tures against  the  divinity  of  Christ.  That  is  not  what  the 
defendant  professes  to  do.  He  argues  against  the  divinity 
of  Christ  by  denying  the  truth  of  the  Scriptures.  A  work 
containing  such  arguments  published  maliciovsly  (which  the 
Jury  in  this  casehave  found)  is  by  the  common  law  a  libel." 

This  is  certainly  (as  remarked  by  Lord  Coleridge  in  his 
summing  up  in  Reg.  v.  Foote,  p.  2 1)  no  authority  for  the  propo» 
sition,  in  support  of  which  it  is  often  cited,  that  any  attack 
upon  Christian  doctrine,  however  respectful  and  decent  in 
language,  is  by  law  a  blasphemous  libel. 

In  Reg.  v.  Hetheri7igtony(a)  where  it  was  held  that  an  attack 
on  the  Old  Testament  alone  was  a  blasphemous  libel,  on  the 
ground  that  the  Old  Testament  is  so  connected  with  the 
New,  that  a  reflection  on  the  one  was  a  reflection  on  the 
other  also,  the  report  tells  us  nothing  of  the  nature  of  the 
publication  or  the  terms  in  which  it  was  couched.(&)  Yet  some- 
thing must  have  turned  on  this,  for  Lord  Denman,  C. J.,  said : 
"  Though  in  most  of  the  cases,  I  believe  not  in  all,  the  libel 
has  been  against  the  New  Testament,  yet  the  Old  Testament 
is  so  connected  with  the  New  that  it  is  impossible  that  such 
a  publication  as  this  could  be  uttered  without  reflecting  upon 
Christianity  in  general ;  and  therefore  I  think  an  attack  upon 
the  Old  Testament  of  th^  nature  described  in  the  indictment  is 
clearly  indictable." 

In  1 841  Mr.  Moxon  was  indicted  for  publishing  the  poems  S^*"®^**,,^^ 
of  Shelley,(c)   a  work  described  in  the  indictment  as  a  *^'*^'* 

(a)  5  Jur.  529. 

(h)  Since  the  above  was  written  Stephen,  J.  (in  an  article  on 
"  Blasphemy  and  Blasphemous  Libel,"  published  in  the  Fortnightly 
Review,  for  March,  1884),  sets  forth  certain  extracts  from  the  indict^ 
ment»  made  from  the  original  at  the  Crown  Office,  the  first  beginning 
thus :  "  What  wretched  stuS.  this  Bible  [meaning  that  part  of  the 
Holy  Bible  called  the  Old  Testament]  is,  to  be  sure  !  What  a  random 
idiot  its  author  must  be  !"  Part  of  the  passage  set  out  in  the  second 
count  was  this :  *'  I  not  only  assert  that  it  is  not  the  Word  of  God, 
but  that  it  is  a  book  containing  more  blunders,  more  ignorance,  and 
more  nonsense  than  any  book  to  be  found  in  the  universe."  The  third 
count  was  founded  on  a  passage  in  which  the  author  stated  his 
object  to  be  "  to  expose  this  oook  [meaning  the  Old  Testament]  in  j3uoh 
a  manner  that  the  children  of  the  Stockport  Sunday  School  will  reject 
it  with  contempt,"  <&c. 

(c)  2  Mod.  State  Trials,  356.  The  prosecutor  in  this  case  was 
Hetherington,  who  had,  a  short  time  before,  been  found  guilty  of 
publishing  certain  Hbels  on  the  Old  Testament  (see  Beg.  v.  Hetheringto7u 
ante,  p.  364),  and  his  object  in  instituting  the  prosecution  against 
Mr.  Moxon  is  not  very  clear.  His  counsel  concluded  his  opening 
speech  by  expressing  the  satisfaction  he  should  feel  if  the  result  of  the 
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paotiv.      y  scandalous,  impious,  profane,  and  malicious  libel  of  and 
chaptbbii.    concerning  the  Christian  religion,  and  of  and  concerning 
the  Holy  Scriptures,  and  of  and  concerning  Almighty  God,*' 
in    which    were    contained    certain    passages    charged    as 
blasphemous,  the    indictment  setting  out  some     passages 
from  the  poem  of  "  Queen  Mab"  and  a  passage  in  prose 
from  the  notes.     After  Serjeant   (afterwards  Mr.  Justice) 
Talfourd,    himself    a    poet,  had   addressed    the   jury,    for 
the    defence    in    a    speech    of     great    eloquence,     Lord 
•Denman,  C.J.,    told    the   jury  that    he  and    they   "  were 
bound  to  take  the  law  as  it  had  been  handed  down    to 
them.      The    only    question    for   their  consideration  was, 
whether  in  their  opinion  the  work,  which  had  been  made 
the  subject  of  prosecution,  deserved  the  imputations  that 
were  cast  upon  it  by  the  indictment,   and  whether  the 
publisher  had  sent  it  forth    deliberately  into   the  world, 
knowing  its  character  to  be  such.    The  purpose  of    the 
passage  cited  from  *  Queen  Mab '  was,  he  thought,  to  cast 
reproach  and  insult  upon  what  in  Christian  minds  were  the 
peculiar  objects  of  veneration;  it  was  not,  however,  suffi- 
cient that  mere  passages  of  such  an   offensive  character 
should  exist  in  a  work  in  order  to  render  the  publication 
of  it  an  act  of  criminality ;  it  must  appear  that  no  condem- 
nation of  such  passages  appeared  in  the  context.     It  had 
been  said  that  the  extraordinary  poem  in  question  was  the 
production  of    a  mere    youth.      Were   the  lines  indicted 
calculated  to  shock  the  feelings  of  any  Cliristian  reader? 
Were  their  points  of  offence  explained,  or  was  their  virus 
neutralized  by  any  remarks  in  the  margin,  by  any  note 
of  explanation  or  apology  ?     If  not,  they  were  libels  on  God, 
and  indictable."    The  jury  returned  a  verdict  of    guilty ; 
but  the  prosecutor  abandoned  all  further  proceedings  on 
payment  of  his  costs.(a) 

trial  were  to  establish  that  no  publication  on  religion  should  be  a 
subject  for  prosecutions  in  future  (2  Mod.  State  Trials,  365);  but 
Mr.  Moxon's  counsel  treated  the  prosecution  as  one  prompted  solely 
by  an  indiscriminate  desire,  on  the  part  of  the  prosecutor,  of  retalia^ 
iug  on  some  other  person  the  punishment  which  he  had  himself 
suffered.  And  Blackburn,  J.,  says  of  it :  "I  believe,  as  everybody 
knows,  that  it  was  a  prosecution  instituted  merely  for  the  purpose  of 
vexation  and  annoyance*'  (Iteg.  v.  Hicklin,  L.  Rep.  3  Q.  B.  374 ;  S.  0. 
37  L.  J.  89,  M.  0.;  18  L.  T.  N.  S.  395,  nom.  Beg,  v.  The  Recorder  of 
Wolverhampto  n) . 

(a)  2  Mod.  State  Trials,  362.  Blackburn,  J.,  alluding  to  this  case 
in  Reg,  v,  Hicklin  (L.  Rep.  3  Q.  B.  374),  says  :  "  I  hope  I  may  not  be 
understood  to  agree  with  'what  the  )ury  found,  that  the  publica- 
tion of  '  Queen  Mab'  was  sufficient  to  make  it  an  indictable  offence." 
For  Lord  LyndhursVs  view  of  the  prosecution  see  Pari.  Debates  in 
the  House  of  Lords  for  13th  July,  1857, 
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In  addition  to  the  doctrines  of  the  common  law  relating      pamiv. 
to  blasphemous  libels,  there  are  some  express  enactments  of    chaptm  ii. 
the  Legislature  on  the  subject.     Several  of  the  old  statutory  Lcguiaave 
provisions  have  been  repealed,  but  the  following  still  remain  «^=^^™«***«- 
in  force : 

I  Edw.  6,  c.  I,  enacts  that  persons  reviling  the  Sacrament 
of  the  Lord's  Supper  by  contemptuous  words  or  otherwise, 
shall  be  punished  by  fine  and  imprisonment. 

I  Eliz.  c.  2,  enacts  that  if  any  minister  shall  speak  any- 
thing in  derogation  of  the  Book  of  Common  Prayer,  he 
shall,  if  not  beneficed,  .be  imprisoned  one  year  for  the  first 
ofifence,  and  for  life  for  the  second ;  and  if  he  be  beneficed, 
shall  for  the  first  ofifence  be  imprisoned  six  months,  and 
forfeit  a  year's  value  of  his  benefice;  for  the  second,  shall 
be  deprived  and  suffer  one  year's  imprisonment;  and  for 
the  third,  shall  in  like  manner  be  deprived  and  sufifer 
imprisonment  for  life.  And  that  if  any  person  whatsoever 
shall  in  plays,  songs,  or  other  open  words,  speak  anything 
in  derogation,  depraving,  or  despising  of  the  said  book,  &c., 
he  shall  forfeit  for  the  first  ofifence,  100  marks ;  for  the 
second,  400;  and  for  the  third,  shall  forfeit  all  his  goods 
and  chattels,  and  sufifer  imprisonment  for  life. 

The  most  important  of  the  statutes  now  in  force  is  the 
9  &  10  Will.  3,  c.  35  .(a)  It  enacts  that  if  any  person  educated 
in  or  having  made  profession  of  the  Christian  religion,  shall 
by  writing,  printing,  teaching,  or  advised  speaking,  deny 
any  one  of  the  persons  of  the  Holy  Trinity  to  be  God 
[repealed  by  53  Geo.  3,  c.  160,  s.  2,  "so  far  as  the  same 
relates  to  persons  denying  as  therein  mentioned  respect- 
ing the  Holy  Trinity"],  or  assert  or  maintain  that  there 
are  more  gods  than  one,  or  deny  the  Christian  religion  to  be 
true,  or  the  Holy  Scriptures  to  be  of  divine  authority ,(6)  he 
shall,  upon  the  first  ofifence,  be  rendered  incapable  to  hold  any 
ofiBce  or  place  of  trust;  and  for  the  second,  be  rendered 
incapable  of  bringing  any  action,  being  guardian,  executor, 
legatee,  or  purchaser  of  lands,  and  shall  sufifer  imprisonment 
without  bail  for  three  years.  But  the  person  convicted  for  a 
first  ofifence  is  to  be  discharged  from  all  penalties  and 
disabilities  for  that  ofifence,  if  he  renounces  his  error  in  open 

(a)  Chap.  32  in  Buffhead's  edition  of  the  Statutes. 

(6)  The  Privy  Council  has  held  that  a  clergyman  of  the  Church  of 
England,  who  declares  in  effect  "  That  the  Scriptures  of  the  Old  and 
New  Testament  were  not  written  under  the  inspiration  of  the  Holy 
Spirit,  and  that  they  were  not  necessarily  at  all,  and  certainly  not  in 
parts  the  word  of  God,**  does  not  contravene  the  Articles,  the  Formu- 
laries, or  the  Nicene  Creed.  (Williams  v.  Bialurp  of  Salisbury,  2  Moore, 
P.C.C.  K  S.  377.) 
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Pabt  IV.      Court  within  four  months  after  conviction.(a)     Information 
chaptm  II.    of  an  ofFence  against  the  Act  must  be  given  within  four  days 
—        after  it  has  been  committed,  and  the  prosecution  must  be 
within  three  months  after  such  information.(J) 

No  instance  of  a  prosecution  under  this  Act  has  been 

found  recorded. 

Efltetof  The  statute  has  not  altered    the  common  law  on  the 

statntes.  subjcct  of  blasphemous  libels,  but  has  only  introduced  certain 

peculiar  disabilities  cumulative  upon  the  penalties  previously 

inflicted  by  the  common  law  ;(c)  for  it  is  a  general  rule  that, 

where  an  offence  is  already  punishable  by  a  common  law 

proceeding,  a  statute  providing  a  particular  punishment  for  it 

does  not  exclude  the  common  law  punishment,  but  only 

supplies  an  alternative  or  a  cumulative  one.(rf) 

S3  Geo.  3,  c  160.      Neither,  according  to  Best,  J.,  does  the  53  Geo.  3,  c.  160, 

alter  the  common  law  doctrine  as  to  blasphemous  libels :  it 

only  removes  the  penalties  imposed  by  9  &  10  Will.  3,  c.  32, 

upon  persons  denying  the  Trinity,  and  extends  to  them  the 

benefits  of  the  Toleration  Act  of  i  Will.  &  M.  sess.  i,  c.  18. 

In  Rex  V.  WaddingtovJ^e)  the  defendant,  in  moving  for  a  new 
trial,  urged  that  the  Lord  Chief  Justice  had  misdirected  the  jury 
by  stating  that  any  publication  in  which  the  divinity  of  Jesus 
Christ  was  denied  was  an  unlawful  libel  {/);  and  he  argued  that, 
since  the  53  Geou  3,  c.  160,  the  denying  one  of  the  persons  of 
the  Trinity  to  be  God  was  no  offence,  and  consequently  that  a 
publication  in  support  of  such  a  position  was  not  a  libeL 
The  Court  of  Queen's  Bench  unanimously  refused  a  rule  for 
a  new  trial,  and  held  thatthe  publication  was  a  blasphemous 
libel.  Best,  J.,  said:  "The  53  Geo.  3,  c.  160,  has  made  no 
alteration  in  the  common  law  relative  to  libel.  If,  previous 
to  the  passing  of  that  statute,  it  would  have  been  a  libel  to 
deny,  in  any  printed  work,  the  divinity  of  the  second  person 
in  the  Trinity,  the  same  publication  would  be  a  libel  now. 
The  S3  Geo.  3,  c.  160,  as  its  title  expresses,  is  an  Act  to 
relieve  persons  who  impugn  the  doctrine  of  the  Trinity 
from  certain  penalties.  If  we  look  at  the  body  of  the  Act 
to  see  from  what  penalties  such  persons  are  relieved,  we 
find  that  they  are  the  penalties  from  which  the  i  WiU.  &  M. 

(a)  Sect.  3.  (&)  Sect.  2. 

(c)  Bex  V.  OarUle  (3  B.  &  Aid.  161) ;  Bex  v.  WiUiams  (26  Howell's 
St.  Tr.  656;  2  Str.  884;  Barnard,  K.B.  (162). 

(d)  Bex  v.  B6hin8on  (Burr.  799) ;  Bex  v.  Oqrlxle  (3  B.  &  Aid.  163). 

(e)  I  B.  &  C.  26 ;  compare  the  remarks  of  Bramw^ell,  B.,  in  Cowan 
T.  Milboum  (L.  Eep.  2  Ex.  233 ;  36  L.  J.  124,  Ex. ;  16  L.  T.  N.  S.  290.) 

(/)  This  was  incorrect.    For  what  the  Chief  Justice  did  tell  the 
jury,  vide  ante,  p.  364. 
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sess.  1,  c.  18,  exempted  all  Protestant  Dissenters,  except  P-»f^^- 
such  as  denied  the  Trinity,  and  the  penalties  or  disabilities  cha^ftm  ii. 
which  the  9  &  10  Will.  3,  c.  32,  imposed  on  those  who 
denied  the  Trinity.  The  i  Will.  &  M.  sess.  i,  c.  18,  is,  as  it 
has  been  usually  called,  an  Act  of  Toleration,  or  one  which 
allows  Dissenters  to  worship  God  in  the  mode  that  is  agree- 
able to  theu'  religious  opinions,  and  exempts  them  from 
punishment  for  non-attendance  at  the  Established  Church,  and 
nonconformity  to  its  rights.  The  Legislature,  in  passing  that 
Act,  only  thought  of  easing  the  consciences  of  Dissenters,  and 
not  of  allowing  them  to  attempt  to  weaken  the  faith  of  the 
members  of  the  Church." 

This  also  seems  to  have  been  the  opinion  of  Lord  Eldon" 
in  The  Attorney  General  v.  Fear8on,{a)  though,  sitting  as  a 
judge  in  equity,  he  said  he  had  "  no  office  to  determine  what 
is  or  is  not  an  ofifence  or  crime,"  except  where  the  civil  rights 
of  the  parties  imperatively  required  such  a  decision. 

A  person  accused  of  wickedly  and  feloniously  publishing,  cases  in 
vending,  and  exposing  for  sale  certain  blasphemous  books  ^°'**"*** 
containing  a  denial  of  the  truth  and  authority  of  the  Holy 
Scriptures  and  the  Christian  religion,  and  devised,  con- 
trived, and  intended  to  asperse,  vilify,  ridicule,  and  bring 
them  into  contempt,  was  not  allowed  in  liis  speech  to  the 
jury  to  quote  passages  from  the  Bible  for  the  purpose  of 
justifying  his  opinion  of  it.(6)  "No  animadversions,"  said 
the  Lord  Justice  Clerk,  "  can  have  the  slightest  effect  in 
making  the  Court  swerve  from  its  duty.  We  tell  you  what 
the  law  is,  that  the  pubKcation  of  works  tending  to  vilify 
the  Christian  religion  is  an  offence  in  law ;  and  it  is  no 
answer  to  say  that,  in  your  opinion,  the  passages  contained 
in  those  works  are  true,  and  that  the  Bible  deserves  the 
character  ascribed  to  it.  If  you  can  show  that  the  Ijord 
Advocate  has  mistaken  the  meaning  of  these  passages, 
that  they  do  not  deny  the  truth  of  the  Bible,  that  they  do 
not  vihfy  it,  that  is  a  point  of  which  the  jury  will  judge." 
In  charging  the  jury,  his  Lordship  tlms  stated  the  law : 
"  The  Holy  Scriptures  and  Christian  religion  are  part  of  the 
statute  law  of  the  land ;  and  whatever  vilifies  them  is  there- 
fore an  infringement  of  the  law.  Tliere  can  be  no  contro- 
versy in  a  court  of  justice  as  to  the  merits  or  demerits  of 
a  law.  Our  duty  is  to  interpret  and  explain  the  law  as 
established,  while  it  is  yours  to  apply  it.  Now  the  law  of 
Scotland,  apart  from  all  questions  of  Church  Establishment, 

(a)  3  Meriv.  pp.  407, 408. 

(6)  Pater  son' 8  case  (i  Broun  629).     See  also  Eohtnson's  case  (ibid, 

643). 
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Pabtiv.  qj.  Church  government,  has  declared  that  the  Holy  Scriptures 
C»APTKB  11.  are  of  supreme  authority.  It  gives  every  man  the  right  of 
regulating  his  faith  or  not  by  the  standard  of  the  Holy 
Scriptures,  and  gives  full  scope  to  private  judgment, 
regarding  the  doctrines  contained  therein ;  but  it  expressly 
provides  that  all '  blasphemies  shall  be  suppressed,'  and  that 
they  who  publish  opinions  '  contrary  to  the  known  principles 
of  Christianity,'  may  be  lawfully  called  to  account,  and 
proceeded  against  by  the  civil  magistrate.  Tliis  law  does 
not  impose  upon  individuals  any  obligation  as  to  their 
belief.  It  leaves  free  and  independent  the  right  of  private 
belief,  but  it  carefully  protects  that  wliich  was  established 
as  part  of  the  law  from  being  brought  into  contempt." 
What;  foTOB  From  the  fact  that  a  particular  form  of  the  Christian  reli- 

miS^bfaitncked.  gioii  is  established  here  by  law,  this  consequence  follows — 
that  a  person  may,  without  being  liable  to  prosecution  for  it, 
attack  Judaism,  or  Mahomedanism,  or  even  any  sect  of  the 
Christian  religion,  except  the  established  religion  of  the  country ; 
and  the  only  reason,  says  Alderson,  B.,(a)  why  the  latter  is 
in  a  different  situation  from  the  others  is  "  because  it  is  the 
form  established  hy  law,  and  is  therefore  a  part  of  the  con- 
stitution of  the  country.  In  like  manner,  and  for  the  same 
reason,  any  general  attack  on  Chi^istianity  is  the  subject  of 
criminal  prosecution,  because  Christianity  is  the  established(6) 
religion  of  the  country." 

How  far,  then,  is  liberty  of  discussion  allowed  on  ques- 
tions relating  to  the  fundamental  doctrines  of  religion  ?  or,  is 
the  expression  of  all  views  adverse  to  those  now  received 
prohibited  and  punishable  ?  Would  the  law  now  make  no 
distinction  in  favour  of  the  fair  and  temperate  expression  of 
opinions  sincerely  entertained?  Before  Beg.  v.  Foote  and 
others,  and  the  luminous  charge  delivered  by  Lord  Cole- 
ridge, C.J.,  in  that  case,  the  question  has  not,  in  any  reported 
case,  been  distinctly  stated  or  broadly  dealt  with. 

In  America  the  question  has  been  more  fully  discussed  than 
with  us,  and  the  doctrines  laid  down  by  the  Courts  of  that 
country  are  much  more  consonant  to  the  tolerant  views  of  the 
present  day  than  any  which  can  be  extracted  from  the  Eng- 
lish authorities  hitherto  cited.  In  The  People  v.  Buggles,{c) 
after  a  verdict  and  sentence  for  blasphemous  words  spoken 
ajojainst  Jesus  Christ,   Kent,   C.J.,   on  appeal,  said:  "After 


Liberty  of 
discussion. 


American  law. 


conviction  we   must   intend  that  the  words  were  uttered 

(a)  Reg,  v.  Gathercole  (2  Lewin,  254) . 

(h)  It  is  obvious  that  the  learned  Judge  uses  the  word  ''established" 
in  two  different  senses, 
(c)  8  Johns.  292. 
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in  a  wanton  manner  and,  as   they  evidently  import,  with      pa«tiv. 
a  wicked  and  malicious  disposition,  and   not   in  a   serious    CHi^mBii. 
discussion    upon   any  controverted  point  in  religion.     The 
language   was    blasphemous,   not   only   in   a   popular,  but 
in  a   legal   sense;   for   blasphemy,  according  to  the  most 
precise    definitions,   consists    in    maliciously  reviling    God" 
or  religion,  and    tliis    was    reviling    Christianity  through 
its  Author.     The  jury  have  passed  upon  the  intent  or  quo 
animOy  and  if  those  words  spoken,  in  any  case,  will  amount 

to  a  misdemeanour  the  indictment  is  good The  free, 

equal,  and  undisturbed  enjoyment  of  religious  opinion, 
whatever  it  may  be,  and  free  and  decent  discussions 
on  any  religious  subject,  aj:e  granted  and  secured;  but  to 
revile,  with  malicious  and  blasphemous  contempt,  the  religion 
professed  by  almost  the  whole  community,  is  an  abuse  of 
that  right."  Another  American  judge  speaks  stiU  more 
plainly.  "  No  author  or  printer,"  says  Duncan,  J.,(a)  "  who 
fairly  and  conscientiously  promulgates  opinions  with  whose 
truth  he  is  impressed,  for  the*  benefit  of  others,  is  answerable 
as  a  criminal.  A  malicious  and  mischievous  intention  is,  in 
such  a  case,  the  broad  boundary  between  right  and  wrong ; 
it  is  to  be  collected  from  the  offensive  levity,  scurrilous  and 
opprobrious  language,  and  other  circumstances,  whether  the 
act  of  the  party  was  malicious."  And  the  criminal  code  of 
New  York  speaks  in  a  similar  tone.  Art.  31,  extracting 
a  definition  from  existing  common  law  decisions,  describes  , 
blasphemy  as  consisting  in  "  wantonly  uttering  or  publishing  American 
words,  casting  contumacious  reproach  or  profane  ridicule  bfasphemV^^ 
upon  God,  Jesus  Christ,  the  Holy  Gliost,  the  Holy  Scriptures, 
or  the  Christian  religion  ;"  and  Art.  32  adds — "  If  it  appears 
beyond  reasonable  doubt  that  the  words  complained  of  were 
used  in  the  course  of  serious  discussion,  and  with  intent  to 
make  known  or  recommend  opinions  entertained  by  the 
accused,  such  words  are  not  blasphemy." 

A  law  against  blasphemy,  based  on  such  grounds  as  the 
foregoing,  is  rational  as  well  as  intelligible ;  for  no  good 
man  will  attack,  in  a  wanton,  offensive,  or  scurrilous 
manner,  the  religious  opinions  which  are  sincerely  enter- 
tained by  the  vast  majority  of  the  inhabitants  of  the 
country  where  he  lives ;  and,  on  the  other  hand,  no  man 
who  fairly  and  temperately  seeks  to  spread  the  views 
which  he  liimself  conscientiously  holds,  should  be  subjected 
to  any  penalty  for  doing  so. 

(a)  Updegrapli  v.  Commonwealth  (11  S.  &  B.  394,  405,  406),  quoted 
2  Biah.  Grim.  Law,  93. 
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pabtiv.  jf q  g^^jj  explicit  exception  as  obtains  in  America  in  favour 

chaptkb  II.    of  the  honest  and  temperate  expression  of  opinions  opposed 
pregent  state  of  to  the  received  doctrines  of  religion,  is  made  by  any  of  our 
SntjiSd!*         older  authorities.      Mr.   Starkie,  indeed,  in  a  weU-knowir 
passage   of  his  book   on   Libel(a)   states   the  rule  with  a 
'  liberality  not  inferior  to  that  of  American  law ;  but  the  sound- 
ness of  his  view  has  been  denied  by  an  eminent  authority^ 
Mr.   Starkie  says :    "  Tlie   very  absurdity  and  folly  of    an 
ignorant  man  who  professes  to  teach  and  enlighten  the  rest 
of  mankind  are  usually  so  gross  as  to   render  his  errors- 
harmless  ;  but  be  tliis  as  it  may,  the  law  interferes  not  with 

his  blunders,  so  long  as  they  are  honest  ones It  i& 

the  mischievous  abuse  of  this  state  of  intellectual  liberty 
which  calls  for  penal  censure.  The  law  visits  not  the  honest 
errors,  but  the  malice  of  mankind.  A  wilful  intention  to 
pervert,  insult,  and  mislead  others  by  means  of  licentious- 
and  contumelious  abuse  applied  to  sacred  subjects,  or  by 
wilful  misrepresentations  or  artful  sophistry,  calculated  to 
mislead  the  ignorant  and  unwary,  is  the  criterion  and  test  of' 
guilt.  A  malicious  and  miscliievous  intention,  or  what  is 
equivalent  to  such  an  intention,  in  law  as  well  as  morals — a 
state  of  apathy  and  indiflference  to  the  interests  of  society — 
is  the  broad  boundary  between  right  and  wrong.  If  it  can 
be  collected  from  the  circumstances  of  the  publication,  from 
a  display  of  oflfensive  levity,  from  contumelious  and  abusive 
,  expressions  applied  to  sacred  persons  or  subjects,  that  the 
design  of  the  author  was  to  occasion  that  mischief  to  which 
the  matter  which  he  publishes  immediately  tends,  to  destroy 
or  even  weaken  men's  sense  of  religious  or  moral  obligations, 
to  insult  those  who  believe,  by  casting  contumelious  abuse  and 
'  ridicule  upon  their  doctrines,  or  to  bring  the  established 
religion  and  form  of  worship  into  disgrace  and  contempt,  the 
offence  against  society  is  complete."  Of  this  view  of  the  hxw 
Sir  J.  F.  Stephen  says :  "  The  weight  of  authority  appears  to  me 
to  be  opposed  to  it.  The  cases  cited  all  proceed  upon  the  plain 
principle  that  the  public  importance  of  the  Christian  religion 

is  so  great  that  no  one  is  to  be  allowed  to  deny  its  truth 

To  say  that  the  crime  lies  in  the  manner  and  not  in  the 
matter  appears  to  be  an  attempt  to  evade  and  explain  away 
a  law  which  has  no  doubt  ceased  to  be  in  harmonv  with  the 
temper  of  the  times."(6)  On  the  other  hand,  Lord  Coleridge, 
C.  J.,  in  Reg,  v  Foote  atid  others,  read  the  passage  to  the  jury  as 
in  his  opinion  a  correct  statement  of  the  law. 

The  liberty  allowed  in  Rex  v.  Woolstoii,{c)  is  only  in  the  case 

(a)  VoL  ii.,  pp.  146,  147  (3rd  edit.  p.  590).     Ed.  by  Folkard,  p.  599. 

(6)  Hist.  Crim.  Law,  vol.  ii.,  p.  475. 
(c)  Str.  834;  Fitzgib.  66,  ante,  p.  362. 


BLASPHEMOUS  LIBELS.  373 

■of  "  disputes  between  learned  men  upon  particular  contro-      ^^"  ^^' 
*verted  points :"  an  attack  on   Christianity   in  general  was    ckaptm  ir. 
considered  to  be  clearly  a  punishable  offence.     The  exception 
admitted  by  Blackstone  does  not  extend  beyond  "  rational 
and  dispassionate  discussions  of  the  rectitude  and  propriety 
•of  the  established  mode  of  worship."(«)     There  is,  indeed,  a 
dictum  of  Best,  J.,  in  Bex  v.  BurdettQ)) — "  Every  man  may 
fearlessly  advance  any  new  doctrines,  provided  he   does  so 
•with  proper  respect  to  the  religion  and  government  of  the 
country  ;*'  and  tlie   same  judge,  in    Rex  v.    Waddingtonj{c) 
dealing  with  a  libel  which  contained  a  very  gross  and  offensive 
attack  on  the  character  of  Christ,  speaks  as  if  he  considered 
express  malice  a  necessary  ingredient  in   the    offence.      "A 
work,''    he    says,    "containing    such    arguments     published 
maliciously  (which  the  jury  in  tliis  case  have  found)  is  by 
the  comnaDU  law  a  libel."     But  in  the  comparatively  recent 
case  of  Cowan  v.  MUhoum,{d)  the  old  doctrine  was  asserted  in 
stringent  terms.     There  a  breach  of  contract  to  let  rooms  for 
the  purposes  of  delivering  lectures  was  justified  on  the  ground 
tliat  the  lectures  to  be  delivered  were  of  a  blasphemous  and 
illegal  nature,  some  of   them  being  advertised  as  follows : 
"  The  Character  and  Teachings  of  Christ :  the  former  defective, 
tlie  latter  misleading ;"  "  The  Bible  shown  to  be  no  more  in- 
spired than  any  other  book."     Counsel  for  the  intending 
lecturer  argued  that  the  test  of  blasphemy  lies  rather  in  the 
manner  than  the  matter  of  what  is  said,  and  that,  according 
to  the  current  of   opinion  in  modem  times,  to  support  a 
prosecution  for  blasphemy,  there  must  be  a  scurrilous  and 
indecent  attack  upon  commonly  received  opinions,  or  a  main- 
tenance of  views   flagrantly   opposed  to  ordinary  morality. 
But  the  Court  of  Exchequer,  without  any  reference  to  the- 
motives  wliich  might  prompt  the  delivery  of  the  lectiires, ' 
held  that  the  publication   of    the   doctrines  stated   in  the 
advertisements  referred  to  was  blasphemy,  and  that,  therefore, 
the   breach   of    contract  was  justifiable;     "It  would  be  a 
\aolation  of  duty,"  said   Kelly,  C.B.,  "  to  allow  the  question 

raised  to  remain  in   any   doubt There  is   abundant 

authority  for  saying  that  Christianity  is  part  and  parcel  of 
the  law  of  the  land;  and  that,  therefore,  to  support  and 
maintain  publicly  the  proposition  I  have  above  mentioned 
[tliat  Christ's  character  was  defective,  and  His  teaching  mis- 
leading] is  a  violation  of  the  first  principles  of  the  law,  and 

(a)  4  St.  Black.  289.        (6)  4  B.  &  Aid.  132.        (c)  i  B.  &  0.  26. 
(d)  L.  Hep.  2  Ex.  230;  36  L.  J.  124,  Ex.;    r6  L.  T.  N.  S.  290; 
15  W.  B.  750. 
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Pi^iv.  cannot  be  done  without  ■  blasphemy;  I  therefore  i&  not 
cnLvmii.  hesitate  tp  say  that  the  defendant  was  not  only  entitled,  but 
was  called  on  and  bound  by  the  law  to  refuse  his  sanction  to 
this  use  of  his  rooms."  The  more  cautious  judgment  of  Lord- 
Bramwell  was  based  on  the  language  of  the  statute  of 
Will,  3  ;  and  he  pointed  out.  tliat  "  a  thing  might  be 
unlawful  in  the  sense  that  the  law  will  not  aid.it,  and  yet  the 
law  will  not  immediately  punish  it." 

In  the  case  last  referred  to  the  question  of  the  blasphemous 
•  .  nature  of  the  lectures  intended  to  be  delivered  arose  only  inci- 

dentally; in  dealing  with  a  civil*  contract;  and  it  is  more 
than  doubtful  whether  a'criminal  prosecution  could,  with  the 
tolerant  views  now  prevailing,  be  successfully  maintained 
for  the  bond  fide  publication  of  opinions  sincerely  entertain^ 
*  -  and  temperately  expressed,- though  hostile  to  the  doctrines  of 
Christianity.  In  no  reported  case  has  the  point  ever  come 
before  any  of  our  Courts  for  express  decision.  The  question, 
therefore,  is  still  an  open  one ;  and  should  a  Court  or  judge 
ever  be  called  on  to  determine  a  case  necessarily  involving  it, 
there  is  no  insuperable  difficulty  in  the  way  of  declaring  the 
law  to  be  such  as  is  required  by  the  views  now  held  by  the 
bulk  of  the  community  as  to  liberty  of  discussion.  Opposing 
dicta,  not  necessary  to  the  decision  of  the  cases  in  which  they 
are  found  reported,  are  obstacles*  of  a  kind  which  our  Courts 
never  find  much  difficulty  in  surmounting. 

In  a  very  recent  case  the  present  Lord  Chief  Justice  of 

.  England  grappled  boldly  with  the  question,  and  in  clear  and 

precise  language  states  the  rule  of  law  in  the  only  manner 

which  (it  is  submitted)  would  not  be  an  anachronism  in  the 

age  in  which  we  live. 

Per LoTti  "You  havc  licard  with  truth,"  said  Lord  Coleridge,  C. J., 

Coleridge,  c.j.    ^^  ^j^^  j^^^^  ^  j^^  ^  jPoo^g  avd  otherSj  a  prosecution  for 

blasphemous  libel(a)   "that  these  tilings  are,  according  to 
the  old  law,  if  the  dicta  of  old  judges,  dicta  often  not  necessary 

(a)  In  the  case  of  Reg.  v.  Bradlaugh  (15  Cox  C.  C.  217)  tried  imme- 
diately before,  a  similar  view  of  the  law  was  expressed  by  his  Lord- 
ship. We  quote  from  the  charge  in  the  later  caise,  as  a  more  elaborate 
exposition  of  the  subject,  and  one  published  by  his  Lordship  himself. 
The  publications,  which  were  of  a  very  ribald  character,  are  set  forth 
in  the  report  of  the  case  (nom.  Reg.  v.  Ramsey  and  others)  in  Cab.  &  EI. 
126.  At  tne  trial  ofFoote  and  Ramsay y  a  month  previously  at  the  Central 
Criminal  Cou rt,  before  North,  J.,  that  learned  judf^e  put  the  question  to 
the  jury  thus :  "  Is  there  aD3r  contumelious  or  profane  scoffing  against 
Scripture,  or  an3rtliing  exposing  the  Scripture  or  Christian  religion  to 
ridicule,  contempt  or  derision  ?**     15  Cox.  C.C.  225,  note  (a). 

Previously  to  this  case,  according  to  Stephen,  J.  (Hist,  of  Crim. 
Law,  vol.  ii.,  p.  473),  at  the  trial  of  a  man  named  Pooley^  at  Bodmin, 
in    1857,  Coleridge,  J.,   laid  down  the  law  to  the   jury  in    terms 
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for  the  decisions,  are  to  be  taken  as«  of  absolute  and  unqualified 
authority ,-^that  these  things,  T  say,  are  undoubtedly  blas- 
phemous libels,  simply  and  without  more,  because  they  question 
the  truth  of  Christianity.  But,  for  reasons  which  I  will  presently 
explain,  these  dicta  cannot  be  taken  to  be  a  true  statement  of 
the  law,  as  the  law  is  now. ,  It  is  no  longer-true,  in  the  sense  in 
which  it  was  true  when  these  dicta  were  uttered,  that  Chris- 
tianity  is  part  of  the  law  of  the  land.  In  the  times  when  these 
dicta  were  uttered,  Jews,  Soman  Catholics,  Nonconformists 
of  all  sorts  were  under  heavy  disabilities  for  religion,  were 
regarded  as  hardly  having  civil  rights.  Everything  almost, 
short  of  the  punishment  of  death,  ^as  enacted  against  them. 
The  epithet  *  ferocious,'  which  has  been  applied  to  the  statute 
of  William  III.,  to  which  so  much  reference  has  been  made, 
is  hardly  stronger  than  that  statute  deserves.  Jews,  it  is  true, 
were  excluded  from  Parliament  in  a  sense  by  accident,  for 
the  oath  which  excluded  them  was  not  pointed  at  them ;  but 
no  one  can  doubt  that  at  that  time,  if.  it  had  occurred  to  any 
one  that  they  were  not  excluded,  a  law  would  have  been 
forthwith  passed  to  exclude  them.  Historically  and  as  matter 
of  fact,  such  was  the  stat6  of  things  when  these  dicta  were 
pronounced.  But  now,  so  far  as  I  know  the  law,  a  Jew 
might  be  Lord  Chancellor,  most  certainly  he  niight  be  Master 
of  the  Rolls.  The  great  and-  illustrious  lawyer(a)  whose  loss 
the  whole  profession  is  deploring,  and  in  whom  his  friends 
know  that  they  lost  a  warm  friend  and  a  loyal  colleague ;  he, 
but  for  the  accident  of  taking  his  ofi&ce  before  the  Judicature 
Act  came  into  operation,  might  have  had  to  go  circuit,  might 
have  sat  in  a  criminal  court  to  try  such  a  case  as  this,  might 
have  been  called  upon,  if  the  law  really  be  that '  Christianity 
is  part  of  tlie  law  of  the  land'  in  the  sense  contended  for,  to 
lay  it  down  as  law  to  a  jury,  amongst  whom  might  have  been 
Jews — ^that  it  was  an  offence  against  the  law,  as  blaisphemy, 
to  deny  that  Jesus  Christ  was  the  Messiah,  a  thing  which  he 
himself  did  deny,  which  Parliament  had  allowed  him  to  deny, 

apparently  fonnded  imou  the  passage  of  Startle  (cited  ante,  j).  374)1 
Stephen,  J.,  adds :  "  No  judge  who  ever  sat  on  the  bench  was  less  likely 
to  understate  the  law  relating  to  blasphemous  libel  than  Mr.  Justice 
Coleridge,  and  indeed  the  sentence  which  he  passed  upon  Pooley  was 
regarded  as  over  severe,  and  was  afterwards  mitigated ;  and  this  circum- 
stance gives  special  weight  to  his  decision.'  The  writer  further 
informs  us,  in  a  note,  that  in  the*  course  of  the  discussion  to  which 
this  cfise  gave  rise,  Mr.  Justice  Coleridge  told  him  that  he  pointed  out 
to  the  jury  "  that  one  of  the  offensive  remarks  made  by  Fooley  upon 
the  character  of  Jesus  Christ  might  possibly  have  been  intended  as  an 
argument  and  not  as  mere  railing,  and  that  if  they  took  that  view  of  it 
they  might  acquit  him  on  the  count  founded  upon  it." 
(a)  The  late  Sir  George  Jessel,  Master  of  the  Bolls. 
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^^—^'  and  which  it  is  just  as  much  part  of  the  law  that  any  one 
Chaptsb  II.  may  deny,  as  it  is  your  right  and  mine,  if  we  believe  it,  to 
assert.  Therefore,  to  base  the  prosecution  of  a  bare  denial  of 
the  truth  of  Christianity,  simplidter  and  per  se  on  the  ground 
that  Christianity  is  part  of  the  law  of  the  land,  in  the  sense  in 
which  it  was  said  to  be  so  by  Lord  Hale,  and  Lord  Raymond, 
and  Lord  Tenterden,  is  in  my  judgment  a  mistake.  It  is  to 
forget  that  law  grows ;  and  that  thougli  the  principles  of  law 
remain  unchanged,  yet  (and  it  is  one  of  the  advantages  of  the 
common  law)  their  application  is  to  be  changed  with  the  chang- 
ing circumstances  of  the  times.  Some  persons  may  call  tlus 
retrogression ;  I  call  it  progression  of  human  opinion.  There- 
fore, to  take  up  a  book  or  a  paper,  to  discover  merely  that  in  it 
the  truth  of  Christianity  is  denied  without  more,  and  thereupon 
to  say  that  now  a  man  may  be  indicted  upon  such  denial  as 
for  a  blasphemous  libel  is,  as  I  venture  to  think,  absolutely 
untrue.  I  for  one  positively  refuse  to  lay  that  down  as  law, 
unless  it  is  authoritatively  so  declared  by  some  tribunal  I  am 
bound  by.  Historically,  I  cannot  doubt  I  should  be  justified 
in  so  doing ;  for  Parliament,  which  is  supreme  and  binds  us  all, 
has  enacted  statutes  which  make  that  old  view  of  the  law  no 
longer  applicable.  Nor  is  it  any  great  disrespect  whatever  to 
the  great  men  of  elder  days,  to  hold  that  what  they  said  in  one 

state  of  things  is  not  applicable  under  another It  is  clear 

to  my  mind,  that  the  mere  denial  of  the  truth  of  the  Cliristiah 
reUgion  is  not  enough  alone  to  constitute  the  offence  of 
blasphemy.     What,  then,  is  enough  ?" 

In  answer  to  this  question,  his  lordship  read,  as  what  he 
believed  a  correct  statement  of  the  law,  the  passage  from 
Starkie  (cited  ante,  p.  372),  adding:  "Such  study  as  I  have 
made  of  the  cases  has  not  satisfied  me  that  the  law  ever  was 
laid  down  differently(a)  from  the  law  as  laid  down  by  Mr. 
Starkie."  Then  after  a  review  of  the  cases,  his  Lordship  pro- 
ceeded :  "  But  whether  this  is  so  or  not.  Parliament  at  least  has 
altered  the  law  on  these  subjects ;  it  is  no  longer  the  law 
that  none  but  professors  of  Christianity  can  take  part  or  have 
rights  in  the  State ;  others  have  now  just  as  much  right  in 
civil  matters  as  any  member  of  the  Church  of  England  has. 
The  condition  of  things  is  no  longer  what  it  was  when  these 
great  judges  pronounced  the  judgments  which  I  think  have 
been  misunderstood  and  strained  to  a  meaning  they  do  not 
warrant If  the  decencies  of  controversy  are  observed, 

(a)  Meaning,  donbtless,  by  express  decision  not  going  beyond  the 
point  actually  requiring  determination.  As  to  nnnecessary  dicta,  see 
nis  lordship's  language  cited  at  the  top  of  p.  375,  and  compare  the 
author's  remarks  in  note  (a)  on  pp.  379,  380. 


»  ■  >  ly 
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even  the  fundamentals  of  religion  may  be  attacked  without  a      p^^^- 
person  being  guilty  of  blasphemous  libel."(«)  ch^p™  ii. 

As  this  view  of  the  law  is  opposed  to  that  laid  down  by 
so  eminent  an  authority  as  Mr.  Justice  Stephen,  in  his  History 
of  the  Criminal  Law,(6)  after  a  review  of  all  the  deoisions, 
and  as  the  subject  is  one  of  increasing  interest  at  the  present 
day,  let  us  inquire  more  particularly  :  What,  besides  the  offen- 
sive manner  of  the  libels,  are  the  reasons  for  the  old  decisions, 
and  the  more  frequent  dida,  not  necessaiy  to  the  determina- 
tion of  the  cases  in  which  they  are  found  ?  Do  they  still 
eidst  in  equal  force  ?    Do  they  still  exist  at  all  ? 

The  reasons  given  are  three  in  number;  (i)  Lord  Hale's  How  far 
famous  dictum  that  "Christianity  is  parcel  of  the  law  of  Eng-  de?SoiM no' 
land  ;  therefore  to  reproach  the  Christian  religion  is  to  speak  in  »ppuc*bic? 
subversion   of  the  law  -"(c)   (2)  that   *'  if  the  name  of  our 
Kedeemer  was  suffered  to  be  traduced,  and  His  holy  religion 
treated  with  contempt,  the  solemnity  of  an  oath,  on  which  . 
the  due  administration  of  justice  depended,  would  be  destroyed, 
and  the  law  be  stripped  of  one  of  its  principal  sanctions — 
the  dread  of  future  punishment  ;'*(rf)   (3)  that  blasphemous 
publications  tend  to  acts  of  outrage  and  violence,  by  wounding 
the  feelings  of  those  who  believe  in  the  doctrines  attacked. 

(i.)  As  to  Lord  Hale's  dictum,  Archbishop  Wliately  says, 

(a)  The  jury  being  unable  to  aCTce  were  discharged.  The  accused 
having  been  convicted  of  a  simimr  offence  before  the  case  came  on 
again  for  trial,  the  prosecutor  obtained  leave  to  enter  a  nolle  prosequi. 

Lord  Coleridge  has  been  criticised  {Forinighthj  Review  for  March, 
1884,  pp.  295,  296)  for  not  having  held  that  the  publications  of  the 
defendants  in  this  case  were  blasphemous  libels,  and  for  having 
directed  the  jury  that  "  it  was  for  them  to  say"  whether  they  were 
permissible  attacks  on  the  Religion  of  the  country.  But  what  is 
the  proper  function  of  the  judge  since  Fox's  Act  P  His  duty  is 
to  explain,  as  best  he  can,  what,  in  general,  a  blasphemous  libel  is. 
It  is  for  the  jury  to  determiue  whether  the  publication  in  question  is 
or  is  not  a  libel.  As  to  whnt  Lord  Coleridge's  own  opinion  was,  the 
concluding  portion  of  his  charge  to  the  jury  leaves  little  room  for  doubt : 
"  Look  at  them  and  judse  for  yourselves  whether  they  do  or  do  uot 
come  within  the  widest  limits  of  the  law.  If  they  do,  then,  as  with 
the  libels,  find  the  defendants  not  guilty.  But  if  you  think  that  they 
do  not  come  withui  the  most.liberal  and  largest  view  that  any  one  can 
give  of  the  law  as  it  exists  now,  then  find  them  guilty.  Whatever 
may  be  the  consequences — you  may  think  the  prosecution  unwise,  you 
may  think  the  law  undesirable,  you  may  think  no  publications  of  this 
sort  should  ever  be  made  the  subject  of  criminal  attack,  it  matters  not 
— ^your  duty  is  to  obey  the  law;  not  to  strain  it  in  favour  of  the 
deiendants,  because  you  do  not  like  the  prosecution ;  not  to  strain  it 
against  them,  because  you  do  not'yourselves  a^ee  with  the  statements 
l£ey  advocate,  as  you  are  certain  entirely  to  disapprove  of  the  manner 
in  which  they  advocate  them"  (Summing  Up,  p.  32,  i  Cab.  and  EL  149). 

(h)  VoL  ii.,  pp.  464,  seq,  (c)  B&s  v.  Taylor,  ante,  p..  362. 

(c2)  Per  Ashnrstf  J.*  Reg.  v.  WiUiamSf  Holt  on  Libel,  69. 
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paiitiv.  Jjj  ^Yie  preface  to  his  "  Elements  of  Rhetoric,"  that  he  never  met 
Chapctb  ir.  with  any  one  who  could  explain  the  precise  meaning  of  it.  If 
we  adopt  Alderson,  B/s,  explanation  of  it  (ante,  p.  370)  as  ap- 
plicable only  to  attacks  on  the  established  religion  "  because  it 
is  the  form  established  by  law,  and  is  therefore  a  part  of  the 
constitution  of  the  countrj',"  we  have  the  following  curious 
result,  that  a  written  attack  on  any  of  the  doctrinal  points 
which  distinguish  the  Established  Church  from  the  other 
religious  denominations  of  the  country,  is  a  blasphemous 
libel  in  England  ;  that  it  was  but  is  no  longer  so  in  Ireland ; 
it  neither  being  nor  ever  having  been  so  in  Scotland.  It  fol- 
lows also,  as  pointed  out  by  Lord  Coleridge,(a.)  that  a  written 
attack  on  any  part  of  the  Constitution  as  now  established, 
must  be  a  (seditious)  libel ;  wliich,  in  our  days  at  any  rate, 
is  a  rediictio  ad  absurdum  of  the  proposition. 

(2.)  That  the  solemnity  of  an  oath  is  necessary  to  the  due 
administration  of  justice  is  a  notion  now  repudiated  by  the 
legislature  itself,  which  has  (32  and  33  Vict.  c.  68. 3, 4,)  allowed 
a  solemn  declaration  to  be  substituted  for  it  in  all  cases 
where  the  judge  is  satisfied  that  an  oath  would  have  no 
binding  effect  on  the  conscience  of  the  witness. 

(5.)  As  to  the  tendency  of  such  publications  to  provoke  to 
acts  of  outrage  and  revenge,  it  is  no  doubt  true,  as  observed 
by  Michaelis,  that, "  were  I  in  Turkey  to  blaspheme  Mahomet, 
or  in  a  heathen  city  its  gods,  nothing  would  be  more  natural 
than  for  the  people,  instead  of  suffering  it,  to  avenge  the 
insult  in  their  usual  way,  that  is  to  say,  tumultuously, 
passionately,  and  immoderately" — a  state  of  things  which 
every  State  is  justified  in  preventing.  If,  however,  in  thia 
countr}%  a  written  attack  upon  any  part  of  the  established 
religion,  couched  in  decent  language,  would  no  longer  have  the 
effect  of  producing  such  a  result,  the  last  reason  ceases  to 
exist  for  holding  that  the  matter  and  not  the  manner  of  a 
publication  is  to  be  the  legal  criterion  of  its  blasphemous 
character. 

On  this  last  point  it  should  be  borne  in  mind  that  what 
might  have  a  tendency  to  shock  the  sense  and  wound  the 
feelings  of  a  community  at  one  period  of  its  career,  at  a  more 
advanced  stage  of  its  development  may  but  slightly  ruffle  or 
possibly  only  languidly  and  very  partially  excite.  At  a  time 
when  neither  Atheist,  Quaker,  nor  Moravian  was  a  competent 
witness  in  a  court  of  justice,  when  no  Jew  or  Boman 
Catholic  could  sit  in  Parliament  or  hold  judicial  office,  the 
so-called  religious  feelings  of  those  who  professed  the  dominant 
creed  were  naturally  more  easily  hurt  by  any  attacks  upon 

(a)  Eeg,  v.  Foote  and  others,    Somming-np,  p,  12.     i  Gab.  &  El.  136. 
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its  truth  than  can  possibly  be  the  case  now,  after  long  years  p^wjJV. 
of  no  more  than  equality  in  all  matters  legal  andf)olitical,  with  ckaptm  ii. 
.  the  old  religious  pariahs,  have  taught  a  less  proud  spirit  and  a 
wider  tolerance.  When  Eoman  Catholic,  Unitarian,  Jew  and 
Agnostic,  sitting  side  by  side  with  the  professors  of  the  State 
religion,  equally  take  part  in  making  the  laws  and  in 
administering  them ;  when  in  all  the  relations  of  life  they  are 
in  the  habit  of  meeting  daily  on  altogether  equal  terms,  it  is 
of  necessity  that  the  ears  of  orthodoxy  should  liave  become 
less  sensitive  to  sounds  that  in  olden  times  would  have 
grated  harshly  upon  them,  its  feelings  less  easily  out- 
raged by  the  expression  of  opinions  with  which  use  and 
contact  have  made  them  less  unfamiliar.  Further,  an  age 
accustomed  to  the  most  thorough-going  criticism  of  all  the 
pliilosophic,  scientific,  political,  and  social  opinions  of  the 
present,  as  well  as  the  past,  and  which  has  come  to  look  upon 
such  criticism  favourably,  must  inevitably  have  learned  to  ex- 
tend a  larger  tolerance  also  to  similar  researches  into  questions 
of  theology.  That  might  well  have  shocked  the  entire  com- 
munity of  a  century  ago  which  now  would  seriously  disturb 
no  moderately  cultivated  member  of  it,  however  strict  his 
orthodoxy.  Where  so  much  has  changed,  it  would  be  strange 
if  our  common  law,  in  all  other  matters  expansive  and 
sympathetic  with  the  growing  needs  and  ever  widening  views 
of  an  advancing  community,  should  in  this  alone  remain  harsh 
and  rigid.(a) 

(a)  The'distinguislied  writer  of  the  article  in  the  Forinightly  Review, 
already  referred  to,  says :  "  It  seems  to  me  that  where  a  definite  rnle  of 
law  has  once  been  laid  down  by  the  judges  and  has  long  been  acquiesced 
in  by  the  public,  it  acquires  the  force  of  law,  and  can  be  altered 
only  by  Parliament,  even  if  the  state  of  things  which  caused  it  to 
be  laid  down  has  altogether  altered"  (pp.  310,  311).  This  is  un- 
doubtedly true ;  but  has  it  ever  definitely  been  laid  down  in  any 
case,  in  which  the  point  arose  for  decision,  that  the  matter, 
irrespectively  of  the  manner  of  a  publication  was  the  criterion  of  its 
blasphemous  character?  The  learned  judge  makes  an  admission 
on  J).  314  of  his  article,  which,  it  is  submitted,  is  fatal  to  his  con- 
tention on  this  point.  He  there  says:  **It  is  certainly  true  that 
no  case  can  be  produced  in  which  a  man  has  been  convicted  of  a 
blasphemous  libel  merely  for  a  perfectly  decent  denial  of  the  truth  of 
Christianity."  In  other^^ords,  no  Court  or  judge  has  up  to  the  present 
ever  been  called  on  to  determine  the  question ;  the  question,  therefore, 
has  never  been  judicially  determinea,  and  the  matter  remains  res 
integra.  If  any  observations  on  the  subject  are  to  be  found  in  cases  in 
which  it  was  wholly  unnecessaxy  to  decide  this  particular  point,  such 
observations  are,  so  far  as  this  point  is  concerned,  merely  obiter  dicta, 
and  therefore,  according  to  the  well-established  principles  of  our 
common  law,  not  of  binding  authority. 

Strictly  speaking,  the  law  itself  is  not  altered  or  modified  when 
a  judge  declines  to  apply  old  cases  to  a   vastly   altered  state  of 


38q  law  of  libel. 

AOTiv.         jj.  jg  submitted,  then,  that  on  a  prosecution  for  the  common 

Chaptmii.    law  ofifence  •£  blasphemy  in  our  day  the  language  of  the 

statement  of  tho  older  cascs  docs  not  express  the  rule  of  law  now  properly  < 

was    now  18.  applicable,  and  that  the  true  criterion  of  criminality  is  tlie 

manner  and  not  the  matter  of  the  publication. 

On  the  other  hand,  on  the  prosecution  of  any  person 
educated  in  or  who  has  made  profession  of  the  Christian 
religion,  for  an  offence  against  the  statute  9  &  lo  WilL  3, 
c.  35  (ante,  p.  367),  no  decency  of  manner  will  furnish  a 
defence,  if  the  subject  matter  of  the  publication  maintains  that 
there  are  more  gods  than  one,  or  denies  the  Christian  religion 
to  be  true  or  the  Holy  Scriptures  to  be  of  divine  authority. 
Criminal  Code  By  the  Criminal  Code  Bill  (being  the  Draft  Code  of  1878 
' '  '^'  revised  by  a  commission  consisting  of  Lord  Blackburn,  Mr. 
Justice  Barry,  the  late  Lord  Justice  Lush  and  Mr.  Justice 

society.  The  rationale  of  a  common  law  decision  is  this:  a 
particular  case — that  is,  a  particular  groap  of  facts,  being  bronffht 
before  the  Court,  the  Court  pronounces  what  is  the  law  applicable 
to  it.  The  Court  does  not  profess  to  determine  what  is  the  law 
applicable  to  a  group  of  facts  differing  in  any  material  respect 
from  that  before  it.  So  far  as  it  goes  beyond  the  requirements  of  the 
particular  case,  and  enunciates  a  principle  wider  than  they  demand,  its 
decision  is  a  mere  obiter  dictv/m,  not  bmding  upon  any  other  Court. 
Now,  what  was  the  group  of  facts  presented  to  the  Courts  in  olden 
days  on  a  prosecution  for  blasphemous  hbel  P  It  was  this :  a  pub- 
lication of  some  sort  (i)  attacking  that  which  was  considered  a  funda- 
mental part  of  the  law  of  the  land,  ^2)  when  no  attack  on  any  part  of 
the  law  was  permitted,  (3)  which  also  tended  to  destroy  that  which 
was  held  to  be  a  necessary  requisite  to  the  due  administration  of 
justice,  and  (4)  from  which  outrage  or  tumult  might  naturally  be  ex- 
pected to  result ;  in  other  words,  a  publication  forming  one  of  a  class, 
the  whole  of  which  were  forbidden,  producing  one  ill  effect  of  vital 
consequence  to  the  administration  of  justice,  and  likely  to  be 
followed  by  another  detrimental  to  the  public  peace.  Is  a 
decision  strictly  applicable  only  to  a  publication  of  which  all 
this  could  truthfully  be  said,  an  authority  binding  on  a  Court  or  a 
judge  dealing  nowadays  with  a  publication  which,  if  it  attacks  a 
fundamental  part  of  the  law  of  the  land  in  any  intelligible  sense,  (i) 
does  so  after  such  attacks  have  become  freely  permitted,  (2)  when  tho 
assumed  necessary  requisite  to  the  administration  of  justice  which 
was  thought  to  be  endangered  has  ceased,  by  Act  of  the  Legisla- 
ture itself,  to  be  regarded  as  a  necessary  requisite,  and  (3)  where 
there  is  not  the  least  probabihty  of  tumult  or  disorder  being  caused 
by  the  publication  P  If  a  case,  dinering  from  the  old  cases  in  any  one  of 
these  respects  now  presented  itself  for  determination,  he  would  not 
be  a  very  bold  judge  who  refused  to  apply  to  it  the  old  common 
law  decisions ;  if  the  case  differed  in  most  it  not  all  of  the  foregoing 
respects  the  judge  would,  it  is  submitted,  be  bound  to  hold  t^e  ola 
decisions  inapplicable. 

As  to  the  disabilities  imposed  by  the  statute  9  &  10  WUL 
3,  c.  32,  they,  of  course,  can  only  De  removed  by  an  Act  of  the 
Legislature. 
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Stephen) introduced  in  1879,  and  destined,  possibly, some  day  p^»tiv. 
to  become  law  ;  "  It  shall  be  a  question  of  fact  whether  any  Chaptbb  ir. 
particular  published  matter  is  or  is  not  a  blasphemous  libel ; 
provided  that  no  one  shall  be  liable  to  be  convicted  upon  any 
indictment  for  a  blasphemous  libel  only  for  expressing  in  good 
faith  and  in  decent  language,  or  attempting  to  establish  by 
arguments  used  in  good  faith,  and  conveyed  in  decent  language 
any  opinion  whatever  upon  any  religious  subject  '"(a)  the 
punishment  being  liability  to  one  year's  imprisonment.(6) 

Blasphemous  publications  are  punishable  eitlier  by  indict-  How  punUhabie. 
nient  at  common  law(c)  or  by  criminal  information.  Persons 
convicted  were  formerly  compelled  to  stand  in  the  pillory(c?) 
besides  suffering  other  punishments.  The  Act  of  56  Geo.  3, 
c.  138  which  abolished  the  punishment  of  the  pillory  in 
most  cases,  provides  (sect.  2)  that  the  Court  may  in  all  cases 
where  it  was  formerly  used,  pass  such  sentence  of  fine  or 
imprisonment,  or  of  both,  in  lieu  of  the  sentence  of  pillory, 
as  to  it  shall  seem  most  proper. 

The  punishment  by  banishment  was  abolished  by  1 1  Geo.  4 

6  I  Will.  4,  c.  73,  s.  I. 

The  Act  60  Geo.  3  &  i  Geo.  4,  c.  9,  contained  various 
provisions  for  securing  (by  recognisance  or  bond  with 
sureties)  the  payment  of  fines  inflicted  for  the  publication  of 
blasphemous  and  other  libels  in  newspapers  ;  but  this  Act  is 
now  repealed  by  32  &  33  Vict.  c.  24. 

The  Scotch  law  is  not  different  from  the  English  as  laid  Scotch  sutute 
down  in  our  older  authorities.(e)     The  Act  of  6  Geo.  4,  c.  47,  ^*^^' 
still  remains  in  force  with  the  exception  of   the  provisions 
as  to  punishment   by  banishment,  which    are    repealed    by 

7  Will.  4  &  I  Vict.  c.  5. 

The  provision  in  Lord  Campbell's  Act  (6  &  y  Vict.  c.  96,  piea  of  jnstificn- 
s.  6),  enabling  a  defendant  to  give  evidence  of  the  truth  of  *^^"°^^*^^*'''^^- 
the  libel,  and  that  it  was  for  the  public  benefit  that  it  shoald 
be  published,  does  not  apply  to  libels  of  a  blasphemous  or 
seditious  character.(/) 

(a)  Sect.  141.  The  name  of  Mr.  Justice  Stephen  can  not  now  be 
cited  in  support  of  this  projected  legislation.  At  p.  315  of  the  article 
already  reierred  to,  he  expresses  the  opinion  that  a  law  permitting 
decent  and  serious  attacks  on  Christianity,  but  requiring  that  the 
decencies  of  controversy  should  be  observed,  would  never  work,  adding 
**  You  cannot  really  distiniruish  between  substance  and  style.  You 
must  either  forbid  or  permit  all  attacks  on  Christianity." 

(6)  Sect.  141.  (c)  Reg.  v.  Hethei-inqton  (5  Jur.  529). 

(d)  Rex  V.  Taylor  (Vent.  293  ;  3  Keb.  607) ;  Re^a  v.  Waddington  (i  B. 
«&  C.  26) ;  Rex  V.  Gai^ile  (3  B.  &  Aid.  161). 

(e)  See  the  direction  given  to  the  jury  in  Toierson^a  case,  ante, 
p.  369. 

(/)  Req.  V.  Duffy  (9  Ir.  L.  Rep.  329),  followed  in  Ex  paiie  O'Brien, 
J  5  Cox.  C.  C.  180.' 


Pabt  IV. 
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OBSCENE    LIBELS. 

^    Jurisdiction  of    The  jurisdiction  of  OUT  common  law  courts  in  cases  of  pub- 
^"  ■  lications  of   an  immoral  nature,  though  now  unquestioned, 

was  for  some  time  not  free  from  doubt.    After  the  abolition 
of  the   Star  Chamber,  it  seems  that  the  Court  of  King's 
Bench    came  to   be   regarded  as    the  custos  morum  of  the 
nation,  having  cognisance  of  all  offences  against  the  public 
morals,  (a)     But,  though  one  Hill  was  in(ficted  in  Michael- 
mas, 10  Will.  3,(6)  for  printing  and  publishing  some  obscene 
poems  of  Lord  Rochester  tending  to  the  corruption  of  youth, 
and  on  going  abroad  was  outlawed  for  the  oflfence ;  yet  in 
Easter,  6  Anne,  in   the   case  of  Eead,(c)  who  was  indicted 
and  convicted  for  publishing  a  lascivious  and  obscene  libel, 
Holt,  C.  J.,  and  Powell,  J.,  on  a  motion  in  arrest  of  judgment, 
were  so  strongly    of   opinion   that   the   ofifence    was    only 
punishable  in  the  ecclesiastical  courts,  that  no  judgment  was 
pronounced  against  the  defendant.     However,  the    case    of 
JRex  V.  Curly{d)  in  i  Geo.  2,  settled  the  question  in  favour 
of  the  jurisdiction  of  the  temporal  courts.     An  information 
was  filed  against  the  defendant   in   that    case   for   having 
published  a  base  and  obscene  libel  entitled  "  Venus  in  the 
Cloister,  or  the  Nun  in  her   Smock,"  and   lie  was   found 
guilty.     An  argument  took  place  on  a  motion  in  arrest  of 
judgment,  and  tlie  preceding   cases  were   referred   to,   the 
Attorney-General  urging,  in  defence  of  the  temporal  juris- 
diction, that  to  destroy  morahty  was  to  destroy  the  peace  of 
the  government,  since  government  is  no  more  than  public 
order,  which  is  morality  ;  and  that  although  every  immoral 
act  is  not  indictable,  such  as  telling  a  lie,  &c.,  yet  if  it  is 
destructive  of  morality  in  general,  and  does,  or  may,  affect 
all  the  subjects  of  the  reahu,  it  then  becomes  an  oflfence  of 
a  public  nature.     The  Court,  dissenting  from  the  opinions 
expressed  in  Read's  case,  upheld  the  temporal  jurisdiction, 
and  Curl  was  pilloried  for  his  oflfence.     Since  this  decision 
the  temporal  character  of  the  oflfence  of  publishing  obscene 
and  immoral  works  has  not  been  questioned. 
Wilkes  was  convicted  in  1764,  imprisoned,  and  heavily  fined 

(a)  Sir  Charles  Sedl&tfa  case,  1663  (Keb.  720,  2  Str.  790). 

(h)  2  Str.  790 ;  Dig.  L.  L.  60.  (c)  Fort.  98. 

{d)  2  Str.  789.  One  of  the  members  of  the  Court  when  this  case 
first  came  before  it,  Fortescue,  J.,  was  of  opinion  that  the  offence, 
though  great,  was  not  punishable  by  law.    Ibid,  790. 
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for  publishing  an  obscene   and  impious  libel  called   "An        ^—  * 
Essay  on  Woman ;"(«)   and  very  many  unreported  cases  of   chawmiil 
convictions  for  a  similar  offence  have  since  taken  place.(6) 

The  test  of  obscenity  in    any  publication,   according   to  Test  of 
Cockburn,,  C.J.,(c)  is  this :    "  Whether  the  tendency  of  the  ''^'^^' 
matter  charged  as  obscenity  is  to  deprave  and  corrupt  those 
whose  minds  are  open  to  such  immoral  influences,  and  into 
whose  hands  a  publication  of  the  sort  may  fall." 

**  Preserving  and  keeping  in  one's    possession"   obscene  Having  w>sse»- 
works  for  the  purpose  of  uttering  and  selling  them  is  not  an  wS?fc»  (m^m- 
indictable  offence.     But  "  obtaining  and  procuring"  them  for  p***®®^'®"^°^- 
that  purpose  is  an   indictable  misdemeanour    at    common 
law.(rf)    With  reference  to  counts  charging  the  former  as  an 
offence,  Lord  Campbell,  0.  J.,  said :  "  We  must  hold  them  bad, 
because  they  are  consistent  with  the  possibility  that  tlie 
plaintiff  in  error  may  have  had  the  pictures  in  his  possession 
with  an  innocent  intention ;  and  there  is  no  act  shown  to  be 
done  wliich  can  be  considered  as  the  first  step  in  the  pro- 

43ecution  of  a  misdemeanour Procuring  is  an  overt 

act,  an  unlawful  step  taken  in  pursuance  of  the  abominable 
offence  of  circulating  obscene  prints  to  deprave  and  corrupt 
the  public  morals." 

By  14  &  15  Vict.  100,  s.  29.  it  is  enacted  that,  "  whenever  scuinsr 
any  person  shall  be  convicted  of  any  public  selling,  or  expos-  *^^'*^°°®  ^^^  ^* 
ing  for  public  sale,  or  to  public  view,  of  any  obscene  book, 
print,  picture,  or  other  indecent  exliibition,  it  shall  be  lawful 
for  the  Court  to  sentence  the  offender  to  be  imprisoned  for 
any  term  now  warranted  by  law,  and  also  to  be  kept  to  hard 
labour  during  the  whole  or  any  part  of  such  term  of  imprison- 
ment." 

In  1857  a  Bill  was  introduced  into  Parliament  by  Lord 
Campbell  for  more  effectually  preventing  the  sale  of  obscene 
books,  pictures,  prints,  and  other  articles,  by  giving  power  to 
magistrates  to  issue  warrants  to  search  for  and  seize  them. 
The  Bill,  on  its  second  reading  in  the  House  of  Lords,  was 
opposed  by  several  learned  lords  as  unnecessary,  vexa- 
tious, and  likely  to  be  inoperative  with  respect  to  the  class  of 
works  aimed  at.    The  absence  of  any  definition  of  the  word 

(a)  4  Bdit.  2527. 

(b)  As  to  other  forms  of  obscene  or  indecent  publication,  see  Sir 
Gharlea  8edley*8  case  (uhi  supra) ;  Bex  v.  Gninden  (2  Camp.  89) ;  R,  v. 
Bouvercvrd  (cited  i  Den.  0.  C.  338  ;  2  Car.  &  K.  933) ;  Beg,  v.  Webb 
(i  Den.  C.  0.  338);  Reg,  v.  Watson  (2  Cox  Crim.  Cas.  376);  Reg,  v. 
Holmes  (i  Dears.  0.  0.  207). 

(c)  Reg.  V.  HickUn  (L.  Rep.  3  Q-  B.  371 ;  18  L.  T.  N.  S.  398 ;  36  L. 
9,  J.  8  M.  C). 

((2)  Dugdale's  case  (i  Dears.  C.  C.  64). 
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"  obscene"  was  warmly  animadverted  upon  by  Lord  Lyndhurst, 
in  a  speech  pointing  out  that  copies  of  some  of  the  pictures 
of  the  greatest  masters,  and  the  writings  of  many  of  the 
greatest  dramatists  and  novelists,  might  be  included  under 
the  operation  of  the  Act.  Alterations  were  madje  by  Lord 
Campbell  to  meet  the  objections  raised,  and  the  Bill  became 
law  the  same  year.(a) 

Sect.  I  of  tliis  Act  (20  &  21  Vict.  c.  83)  pro\'ides  that, 
"  it  shall  be  lawful  for  any  metropolitan  police  magistrate,  or 
other  stipendiary  magistrate,  or  for  any  two  justices  of  the 
peace,  upon  complaint  made  before  him  or  them  upon  oath 
that  the  complainant  has  reason  to  believe,  and  does  believe, 
that  any  obscene  book%  pa'pers,  writings^  prints,  pictures, 
drawings,  or  other  representations  are  kept  in  any  house, 
shop,  room,  or  other  place  within  the  limits  of  the  jurisdic- 
tion of  any  such  magistrate  or  justices,  for  the  purpose  of 
sale  (w*  distribution,  exhibition  for  purposes  of  gain,  lending 
upon  hire,  or  being  otherwise  published  for  purposes  of  gain, 
which  complainant  shall  also  state  upon  oath  that  one  or 
more  articles  of  the  like  character  have  been  sold,  distri- 
buted, exhibited,  lent,  or  otherwise  published  as  aforesaid,  at 
or  in  connection  with  such  place,  so  as  to  satisfy  such  magis- 
trate or  justices  that  the  belief  of  the  said  complainant  is  well 
foimded ;  and  upon  such  mtigistrate  or  justices  being  also 
satisfied  that  any  of  such  articles  so  kept  for  any  of  the  pur- 
poses aforesaid  are  of  such  a  character  and  description  that 
the  publication  of  them  would  be  a  misdemeanour,  and  proper 
to  be  prosecuted  as  such,  to  give  authority  by  special  warrant 

(rr)  "  The  Bill,  as  it  originally  stood,*'  said  Lord  Campbell  in  com- 
mittee, "only  reqaired  an  affidavit  that  the  person  making  it  had 
reasonable  ground  to  suspect  that  these  books  were  kept  for  sale  and 
exhibition.  The  Bill,  as  now  amended,  required  that  the  complainant 
should  swear  that  he  had  reason  to  believe,  and  did  beheve,  that  these 
books  or  prints  were  kept  in  store  for  sale  or  exhibition.  Another 
amendment  enacted  that  the  complainant  should  set  forth  the  facts 
on  which  he  entertained  that  belief,  and  if  the  justice  were  satisfied 
on  these  facts  that  the  books  and  prints  were  kept  as  alleged,  he  might 
issue  his  search  warrant,  with  this  additional  guard,  that  he  must  be 
satisfied  they  were  such  books  and  prints  as  that  their  publication 
would  constitute  a  misdemeanour  by  the  common  law.  There  was  also 
this  further  security,  that  the  magistrate  must  not  only  be  satisfied 
that  the  publication  of  these  books  and  prints  was  a  misdemeanour,  but 
a  misdemeanour  which  ought  to  be  prosecuted  by  indictment"  (Par- 
liamentary Debates,  July  3rd,  1857). 

'*The  Bill,  as  originally  introduced,  contained  a  clause  empowering 
the  Chief  Commissioner  of  Police,  where  he  had  reasonable  informa- 
tion that  obscene  works  were  kept,  to  grant  a  warrant  in  the  same 
manner  as  a  magistrate  or  justices :  but  the  clause,  being  objected  to, 
was  omitted"  {Ihid.), 
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to  any  constable  or  police  officer  into  such  house,  shop,  r^^ZJ^' 
room,  or  other  place,  with  such  assistance  as  may  be  neces-  chap™  ul 
sary,  to  enter  in  the  daytime,  and,  if  necessary,  to  use  force 
by  breaking  open  doors  or  otherwise,  and  to  search  for  and 
seize  all  such  books,  papers,  writings,  prints,  pictures,  draw- 
ings, or  other  representations  as  aforesaid  found  in  such 
house,  shop,  room,  or  other  place,  and  to  carry  all  the 
articles  so  seized  before  the  magistrate  or  justices  issuing 
the  said  warrant,  or  some  other  magistrate  or  justices  exer- 
cising the  same  jurisdiction  ;  and  such  magistrate  or  justices 
shall  thereupon  issue  a  summons,  calling  upon  the  occupier 
of  the  house  or  other  place  which  may  have  been  so  entered 
by  virtue  of  the  said  warrant,  to  appear  within  seven  days 
before  such  police  stipendiary  magistrate  or  any  two  justices 
in  petty  sessions  for  the  district,  to  show  cause  why  the 
articles  so  seized  should  not  be  destroyed ;  and  if  such  occu- 
pier or  some  other  person  claiming  to  be  the  owner  of  the 
said  articles  shall  not  appear  within  the  time  aforesaid,  or 
shall  appeat,  and  such  magistrate  or  justices  shall  be  satisfied 
that  such  articles,  or  any  of  them,  are  of  the  character  stated 
in  the  warrant,  and  that  such,  or  any  of  them,  have  been 
kept  for  any  of  the  purposes  aforesaid,  it  shall  be  lawful  for 
the  said  magistrate  or  justices,  and  he  or  they  are  hereby 
required  to  order  the  articles  so  seized,  except  such  of  them 
as  he  or  they  may  consider  necessary  to  be  preserved  as 
evidence  in  some  further  proceeding,  to  be  destroyed  at  the 
expiration  of  the  time  hereinafter  allowed  for  lodging  an 
appeal,  unless  notice  of  appeal  as  hereinafter  mentioned  be 
given,  and  such  articles  shall  be  in  the  meantime  impounded ; 
and  if  such  magistrate  or  justices  shall  be  satisfied  that  the 
articles  seized  are  not  of  the  character  stated  in  the  warrant, 
or  have  not  been  kept  for  any  of  the  purposes  aforesaid,  he 
or  they  shall  forthwith  direct  them  to  be  restored  to  the 
occupier  of  the  house  or  other  place  in  which  they  were 
seized." 

Tlie  magistrate  or  justices,  before  ordering  a  search  and  ^J^jch juices 
seizure  tmder  this  section,  are  to  be  satisfied  of  three  things :  must  be  satufied. 
first,  that  the  belief  of  the  complainant  is  well  founded ; 
secondly,  that  any  of  the  articles  published  for  any  of  the 
purposes  mentioned  are  of  such  a  character  and  description 
that  the  publication  of  them  would  be  a  misdemeanour ;  and 
tliirdly,  that  the  publication  in  the  manner  alleged  would  be 
proper  to  be  prosecuted.(rt)    And  the  justices  in  petty  sessions 

(a)  See  per  Blackburn,  J.,  Reg,  y.  HickUn  (L.  Bep.  3  Q.  B.  373 ; 
i8  L.  T.  N.  S.  398 ;  37  L.  J.  89,  M.  C). 

C  C      . 
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are  also  in  effect  to  be  satisfied  of  the  same  three  things.  Be- 
fore ordering  the  works  seized  to  be  destroyed,  they  must  be 
satisfied  that  the  articles  complained  of  have  been  kept  for 
any  of  the  purposes  mentioned,  that  they  are  of  such  a  character 
that  it  would  be  a  misdemeanour  to  publish  tliem,  and  that  it 
would  not  only  be  a  misdemeanour  to  publish  them,  but  that 
it  would  be  proper  to  be  prosecuted  as  such.(a) 

The  words  "  and  proper  to  be  prosecuted  as  such,"  were, 
according  to  Blackburn,  J.,(^)  inserted  in  the  section  with 
the  object  of  guarding  against  the  vexatious  prosecution  of 
publishers  of  old  and  recognised  standard  works,  in  which 
there  may  be  some  obscene  or  mischievous  matter,  e,g.,  the 
works  of  Dryden. 

Where  tlie  order  made  by  a  magistrate  under  this  Act  for 
the  destruction  of  obscene  books,  stated  merely  that  he  was 
satisfied  that  the  books  were  obscene,  but  did  not  state  that 
"the  publication  of  them  would  be  a  misdemeanour,  and 
proper  to  be  prosecuted  as  such,"  the  order  was  held  bad.(c) 

If  after  the  issuing  of  the  summons,  but  before  it  is  heard, 
the  complainant  dies,  an  order  for  the  destruction  of  the 
obscene  works  may  still  be  made.(d) 

To  the  argument  against  this  view  based  on  the  provision 
in  sect.  4  as  to  awarding  costs  to  the  party  appealing  or 
appealed  against,  Lush,  J.,  replied:  "I  cannot  see  why,  if 
upon  the  death  of  the  complainant  some  other  person  takes 
up  the  prosecution,  he  should  not  be  liable  to  pay  costs  if  the 
appeal  should  be  successful.  It  could  readily  be  ascertained 
as  a  matter  of  fact  who  was  the  party  virtually  prosecutmg 
the  appeal."(e) 

If  a  work  be  in  itself  obscene,  however  innocent  may  be 
the  motive  of  its  publisher,  the  publication  of  it  is  an 
indictable  misdemeanour,  and  the  work  may  be  seized 
by  a  magistrate  or  justices  under  sect,  i  of  20&  21  Vict 

c  83.(/) 
Where  a  pamphlet  called  "  Tlie  Confessional  Unmasked ; 


(a)  Per  Blackburn,  J.,  Ihid. 

(6)  Ibid.  "The  magistrate,"  said  Lord  Lyndhnrst,  on  the  third 
reading  of  the  Bill  in  the  House  of  Lords,  "  must  also  be  satisfied 
that  the  case  is  a  proper  one  for  a  prosecution,  so  that  if  indecent 
passages  were  taken  out  of  such  authors  as  Drjden  or  Pope,  he  would 
say — '  Although  these  are  very  indecent  passages,  and  ought  never  to 
have  been  inserted  in  these  works,  yet  this  is  not  a  case  for  a  prosecu- 
tion' "  (Parliamentary  Debates,  July  13,  1857). 

(c)  Ex  pte,  Bradlaugh  (L.  E.  3  Q.  B.  D,  509). 

(d)  B.  V.  TrueUwe  (L.  R.  5,  Q.  B.  D.  536).  (e)  Ibid.  p.  540. 
(/)  Beg.  V.  Hicklm  (L.  Rep.  3  Q.  B.  373;  37  L.  J.  89,  M.  C. ;  18 

L.  T.  N.  S.  398). 
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showing  the  depravity  of  the  Eomish  priesthood,  the  ini-  pa^tiv- 
quity  of  the  confessional,  and  the  questions  put  to  females  CuLnn  iiL 
in  confession,"  containing  extracts  in  Latin,  with  transla- 
tions  of  the  same,  from  various  writers,  half  the  pamphlet 
relating  to  controversial  matters,  and  the  other  half  being 
grossly  obscene  as  relating  to  impure  and  filthy  acts,  words, 
and  deeds,  was  circulated  by  the  appellant,  a  member  of 
"  The  Protestant  Electoral  Union,"  not  for  profit  or  gain, 
but  for  the  purpose  of  exposing  what  he  deemed  to  be  the 
errors  of  the  Church  of  Eome,  and  particularly  the  immo- 
rality of  the  confessional,  the  pamphlet  in  fact  containing  a 
preface  and  notes  condemnatory  of  the  tenets  and  principles 
of  the  writers  cited  from,  the  Court  of  Queen's  Bench  held 
that  the  justices  were  right  in  ordering  a  number  of  copies 
of  the  pamphlet  to  be  seized  in  the  appellant's  house  and 
destroyed  as  obscene  books  within  this  section.(a)  "  I  take 
it,"  said  Cockbum,  C.  J.,  "  that,  apart  from  the  ulterior  object 
which  the  publisher  of  this  work  had  in  view,  the  work  itself 
is,  in  every  sense  of  the  term,  an  obscene  publication,  and 
that  consequently,  as  the  law  of  England  does  not  allow 
of  any  obscene  publication,  such  publication  is  indictable. 
We  have  it  therefore  that  the  publication  itself  is  a  breach  of 
the  law.  But  then  it  is  said  for  the  appellant,  *  Yes,  but  his 
purpose  was  not  to  deprave  the  pubUc  mind ;  his  purpose 
was  to  expose  the  errors  of  the  Koman  Catholic  religion, 
especially  in  the  matter  of  the  confessional.'  Be  it  so.  The 
question  then  presents  itself  in  this  simple  form :  May  you 
commit  an  offence  against  the  law  in  order  that  thereby  you 
may  efiect  some  ulterior  object  which  you  have  in  view, 
which  may  be  an  honest  and  even  a  laudable  one  ?  My 
answer  is,  emphatically,  no.  The  law  says,  you  shall  not 
publish  an  obscene  work.  An  obscene  work  is  here  pub- 
lished, and  a  work  the  obscenity  of  wliich  is  so  clear  and 
decided  that  it  is  impossible  to  suppose  that  the  man  who 
published  it  must  not  have  known  and  seen  that  the  efiect 
upon  the  minds  of  many  of  those  into  whose  hands  it  would 
come  would  be  of  a  mischievous  and  demoralizing  character. 
•  ...  I  think  the  old  sound  and  honest  maxim  that  you 
shall  not  do  evil  that  good  may  come,  is  applicable  in  law  as 
well  as  in  morals ;  and  here  we  have  a  certain  and  positive 
evil  produced  for  the  purpose  of  efiFecting  an  uncertain, 
remote,  and  very  doubtful  good.  I  think,  therefore,  the 
case  for  the  order  is  made  out ;  and  although  I  quite  concur 
in    thinking  that  the  motive  of  the  parties  who  published 

(a)  Beg.  v.  Eicklm  (L.  Eep.  3  Q.  B.  373;  27  L*  J-  89,  M.  0.;  18 
L,  T.  N.  S.  398). 

C  C  2 
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Paotiv.      ^j^jg  work,  however  mistaken,  was  an   honest   one,   yet  I 
ckaptuiil  cannot  suppose  but  what  they  had    that   intention   which 
constitutes  the  criminality  of  the  act :  at  any  rate,  that  they 
knew  perfectly  well  that  this  work  must  have  the  tendency 
which  in  point  of  law  makes  it  an  obscene  publication — 
namely,  the  tendency  to  corrupt  the  minds  and  morals  of 
those  into  whose  hands  it  might  come.     The  mischief  of  it, 
I  think,  cannot  be  exaggerated.     But  it  is  not  upon  that  I 
take  my  stand  in  the  judgment    I   pronounce.     I   am   of 
opinion,  as  the  learned  recorder  has  found,  that  this  is  an 
obscene  pubUcation.     I  hold  that  where  a  man  publishes  a 
work  manifestly  obscene  he  must  be  taken  to  have  had  the 
intention  which  is  implied  from  that  act ;  and  that,  as  soon 
as  you  have  an  illegal  act  thus  established,  q%uoad  tlie  inten- 
tion and  quoad  the  act,  it  does  not  lie  in  the  mouth  of  the 
man  who  does  it  to  say, '  Well,  I  was  breaking  the  law,  but  I 
was  breaking  it  for  some  wholesome  and  salutary  purpose.' 
The  law  does  not  allow  that.    .You  must  abide  by  the  law, 
and  if  you  would  accomplish  your  object,  you  must  do  it  in  a 
legal  manner,  or  let  it  alone ;  you  must  not  do  it  in  a  manner 
which  is  illegal.'' 
Report  of  judiuiai     It  is  no  defence  that  the  obscene  libel  is  a  correct  report  of 
prooeedingf.       what  took  place  in  a  court  of  justice(a).     This  was  so  held 
as  to   a  book  containing  a  full  report  of  the  trial  of    one 
Mackay  for  seUing  "  Tlie  Confessional  Unmasked,"  which  set 
forth  the  whole  of   that  work.     "  If,"   said  Grove,  J.,(fc) 
*^  it  were  permissible  to  publish  a  report  of  a  trial  in  which 
the  question  was  whether  certain  matter  was  obscene  and 
the  publication  of  it  a  misdemeanour,  and  to  reproduce  the 
whole  of  such  disgusting  matter  under  the  cover  of  such 
report,  the  result  would  be  that  the  person  publishing  an 
obscene  work  would  only  have  to  be  brought  before  a  court 
of  justice  for  such  publication,  in  order  to  entitle  him  to 
republish  the  same  matter  with  perfect  impunity." 
Aopeid  from  act       Any  pcrsou    aggrieved  by  any  act  or  determination   of 
josUcS!*"^'*''"' ^^®  ^^istrate  or  justices  in  or  concerning  the  execution  of 
the  above  Act  may  appeal  to  the  next  general  or  quarter* 
sessions  for  the  county,  riding,  division,   city,   borough,   or 
place  in   and  for  which  such  magistrate  or  justices    shall 
have  so  acted,  giving  to  the  magistrate  or  justices  of  the 
peace  whose  act  or  determination  shall  be  appealed  against 
notice  in  writing  of  such  appeal,  and  of  the  grounds  thereof, 
within    seven  days  after    such  act   or  determination,   and 
before  the  next  general  or  quarter  sessions,  and   entering 

(a)  Steele,  appellant;  Brannmi,  respondent  (L.  B.  7  C.  P.  261). 

(6)  Ibid,  p.  271. 
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within  such  seven  days  into  a  recognisance  with  sufi&cient  pawiv. 
surety,  before  a  justice  of  the  peace  for  the  county,  city,  Chaptieiii. 
borough,  or  place  in  wliich  such  act  or  determination  shall 
have  taken  place,  personally  to  appear  and  prosecute  such  ap- 
peal, and  to  abide  the  order  of  and  pay  such  costs  as  shall  be 
awarded  by  such  court  of  quarter  sessions,  or  any  adjourn- 
ment thereof ;  and  the  court  at  such  general  or  quarter  sessions 
shall  hear  and  determine  the  matter  of  such  appeal,  and  shall 
make  such  order  therein  as  shall  to  the  said  court  seem  meet ; 
and  such  court  upon  hearing  and  finally  detennining  such 
appeal  shall,  and  may,  according  to  their  discretion,  award 
such  costs  to  the  party  appealing  or  appealed  against,  as  they 
shall  think  proper ;  and  if  such  appeal  be  dismissed  or  decided 
against  the  appellant,  or  be  not  prosecuted,  such  court  may 
order  the  articles  seized  forthwith  to  be  destroyed  :  provided 
always  that  it  sliall  not  be  lawful  for  the  appellant  on  the 
hearing  of  any  such  appeal  to  go  into  or  give  evidence  of  any 
other  gi'ounds  of  appeal  against  any  such  order,  act,  or 
determination,  than  those  set  forth  in  such  notice  of  ap- 
peal.(a) 

Sect.  2  enacts  that  "no  plaintiff  shall  recover  in  any  wrongful  acts, 
action  for  any  irregularity,  trespass,  or  other  wrongful  pro-  uon^oVtheAct. 
ceeding  made  or  committed  in  the  execution  of  this  Act,  or 
in,  under,  or  by  virtue  of  any  authority  hereby  given,  if 
tender  of  sufiBcient  amends  shall  have  been  made  by  or  on 
behalf  of  the  party  who  shall  have  committed  such  irregu- 
larity, trespass,  or  other  wrongful  proceeding,  before  such 
action  brought ;  and  in  case  no  tender  shall  have  been 
made,  it  shall  be  lawful  for  the  defendant  in  any  such  action 
by  leave  of  the  Court  where  such  action  shall  depend,  at 
any  time  before  issue  joined,  to  pay  into  Court  such  sum  of 
money  as  he  shall  think  fit,  whereupon  such  proceeding, 
order,  and  adjudication  shall  be  had  and  made  in  and  by 
such  Court  as  in  other  actions  where  defendants  are  allowed 
to  pay  money  into  Court." 

No  action,  suit,  or  information,  or  any  other  proceeding, 
of  what  nature  soever,  is  to  be  brought  against  any  person 
for  anything  done  or  omitted  to  be  done  in  pursuance  of. 
this  Act,  or  in  the  execution  of  the  authorities  under  this 
Act,  unless  notice  in  writing  has  been  given  by  the  party 
intending  to  prosecute  such  action,  suit,  information,  or 
other  proceeding  to  the  intended  defendant,  one  calendar 
month  at  least  before  prosecuting  the  same.(&)  Such  action, 
suit,  information,  or  other  proceeding  must  be  brought  or 

(a)  20  &  21  Yict.  c.  83,  8.  4«  (h)  IhicL 
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commenced  within  three  calendar  months  next  after  the 
act  or  omission  complained  of,  or  in  case  there  shall  be  a 
continuation  of  damage,  then  within  three  calendar  months 
next  after  the  doing  such  damage  shall  have  ceased.(a) 

As  to  the  manner  in  wliich  an  obscene  libel  must  be  set 
out  in  the  indictment,  see  Bradlaugh  v.  The  Queen(b)  refeiTed 
to  in  the  chapter  on  Criminal  Prosecutions,  2^ost. 

The  stats.  i8  &  19  Vict.  c.  41,  and  23  &  24  Vict.  c.  32,  have 
taken  away  the  jurisdiction  in  suits  for  defamation  wliich  the 
Ecclesiastical  Courts  formerly  possessed  in  England,  Wales, 
and  Ireland. 


CHAPTER  IV. 


Sammuy  of 
hist&ry  of  free- 
dom of  the 
press. 


SEDITIOUS   LIBELS. 

During  a  long  period  of  our  history  the  press  of  the  countrj- 
was  under  a  rigorous  censorsliip.  The  number  of  printers(c) 
and  of  tlie  presses  used  by  them,  was  strictly  limited,  and 
the  publication  of  new  works  was  prohibited  unless  pre- 
viously authorised  by  licensers.  The  censorship  of  the  press 
was  part  of  the  prerogative  of  the  Crown,  exercised  cliiefly 
through  the  tribunal  of  the  Star  Chamber.  On  the  abolition 
of  the  Star  Chamber,  in  1641,  the  Long  Parliament  assumed 
to  itself  the  jurisdiction  exercised  by  tliat  Court  in  matters 
relating  to  the  press,  and  passed  many  severe  ordinances  in 
restraint  of  printing.  The  restraints  of  the  press  were  con- 
tinued after  the  liestoration  by  the  Licensing  Act  of  13  &  14 
Car.  2,  c.  33  ("  An  Act  for  preventing  the  frequent  abuses  in 
printing  seditious,  treasonable,  and  unlicensed  books  and 
pamphlets,  and  for  regulating  of  printing  and  printing 
presses").  This  Act  interdicted  the  printing  of  pamphlets 
and  books  except  in  London,  York,  and  tlie  Universities  ; 
limited  the  number  of  master  printers  to  twenty;,  regulated 
the  number  of  their  presses  and  apprentices  ;  appointed 
licensers,  and  imposed  severe  penalties  on  offenders  against 
its  provisions.  Many  cruel  punishments  were  inflicted  under 
tliis  Act.(d)     It  continued  in  force  till  1679,  and  in  1685 


(a)  20  &  21  Vict.  c.  83,  s.  3. 
(6)  L.  E.  3  Q.  B.  D.  607. 

(c)  Queen  Elizabeth  prohibited  printing  except  in  London,  Oxford, 
and  Cambridge  (i  St.  Tr.  1263). 

(d)  In  1680,  when  the  Licensing  Act  had  ceased  for  a  time  to 
operate,  the  opinion  of  the  judges  on  the  subject  of  unlicensed  printing 
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was  revived  (by  i  Jac.  2,  c.  17)  for  seven  years.    In  1692  it      ^^*  ^^- 
was  continued  (by  4  Will.  &  M.  c.  24)  until  the  end  of  the    chaptm  iv. 
session  of  1693,  since  when  its  operation  has  ceased,  not- 
withstanding several  attempts  to  revive  it.(a)      The  liberty 
of  the  press  dates  from  that  year. 

The  liberty  of  the  press,  according  to  Blackstone,(fc)  when  Liberty  of  pwm. 
rightly  understood,  consists  in  laying  no  previoits  restraints 
upon  publications  ;  not  in  freedom  from  censure  for  criminal 
matter  when  published."(c)     Though  this  is  true,  it  cannot 

was  expressed  bj  Chief  Jastice  Scroggs  in  the  following  manner.  At 
the  trial  of  Benjamin  Harris,  a  bookseller,  for  the  publication  of  a 
libel  entitled,  "  An  Appeal  from  the  Country  to  the  City  for  the  Pre- 
servation of  His  Majesty's  Person,  Liberty,  Property,  and  the  Pro- 
testant Religion,"  the  Chief  Justice  said :  "  It  is  not  long  since  that 
all  the  judges  met  by  the  Eang*s  command — as  they  did  some  time 
before,  too — and  they  both  times  declared  unanimously  that  all  persons 
that  do  write  or  print  or  sell  any  pamphlet  that  is  either  scandalous 
to  public  or  private  persons,  sucn  books  may  be  seized  and  the  person 
punished  by  law ;  that  all  books  which  are  scandalous  to  the  Govern- 
ment may  be  seized,  and  all  persons  so  exposing  them  may  be 
punished ;  and,  further,  that  all  writers  of  news,  tnough  not  scan- 
dalous, seditious,  or  redective  upon  the  Government  or  the  State,  yet 
if  they  are  writers  (as  there  are  few  others)  of  false  news,  they  are 
indictable  and  punishable  upon  that  account"  (7  St.  Tr.  929). 

(a)  "While  the  Abbey  was  hanging  with  black  for  the  funeral  of 
the  Queen,  the  Commons  came  to  a  vote  which  at  the  time  attracted 
little  attention,  which  produced  no  excitement,  which  has  been  left 
unnoticed  by  voluminous  annalists,  and  of  which  the  history  can  be 
but  imperfectly  traced  in  the  archives  of  Parliament,  but  which  has 
done  more  for  liberty  and  for  civilization  than  the  Great  Charter  or 
the  Bill  of  Rights.  Early  in  the  session  a  select  committee  had  been 
appointed  to  ascertain  what  temporary  statutes  were  about  to  expire, 
and  to  consider  which  of  those  statutes  it  might  be  expedient  to 
continue.  The  report  was  made ;  and  all  the  recommendations  con- 
tained in  that  report  were  adopted,  with  one  exception.  Among  the 
laws  which  the  committee  advised  the  House  to  renew  was  the  law 
which  subjected  the  press  to  a  censorship.  The  question  was  put 
'  that  the  House  do  agree  with  the  committee  in  the  resolution  that 
the  Act  entitled  An  Act  for  preventing  abuses  in  printing  seditious, 
treasonable,  and  unlicensed  pamphlets,  and  for  regulating  of  printing 
and  printing  presses  be  continued.'  The  Speaker  pronounced  that 
the  '  noes'  nad  it ;  and  the  '  ayes'  did  not  think  fit  to  divide" 
(Macaulay,  Hist,  of  Eng.  vol.  iv.  p.  540).  As  to  the  reasons  which 
induced  Parliament  to  discontinue  the  Licensing  Act,  see  p.  541  of 
the  volume  last  referred  to. 

(b)  4  Steph.  Com.  346. 

(c)  To  the  same  elf ect,  Lord  Mansfield :  "  The  liberty  of  the  press 
consists  in  printing  without  any  previous  licence,  subject  to  the  con- 
son  uence  01  law"  (The  King  v.  Bean  of  St.  Asaph,  3  T.  R.  429).  Lord 
Elienborough :  "The  law  of  England  is  a  law  of  liberty,  and,  consis- 
tently with  this  liberty,  we  have  not  what  is  called  an  imprimatur; 
there  is  no  such  preliminary  licence  necessary ;  but  if  a  man  publish  a 
paper  he  is  exposed  to  the  penal  consequences,  as  he  is  in  every  other 
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PaotIv.  g^g  Hallam  remarks,(a)  be  said  to  exist  in  any  security,  or 
Chapter  IV.  sufficiently  for  its  principal  ends,  where  discussions  of  a 
political  or  religious  nature,  whether  general  or  particular, 
are  restrained  by  too  narrow  and  severe  limitations.  What 
the  actual  limitations  are  in  matters  political  will  be  dis- 
cussed in  this  chapter,  in  treating  of  libellous  attacks  on 
the  Sovereign,  on  the  Administration,  and  on  the  Constitution 
generally. 

uStton^^"^  It  is  to  be  observed,  in  the  first  place,  with  respect  to 

seditious  as  well  as  other  libels,  that  pictures,  engravings, 
or  woodcuts  may  be  libellous  as  well  as  written  or  printed 
words.(6) 

Fnneuon  of  juiy.  Jt  is  also  to  be  obscrved  that  in  these,  as  in  other  cases  of 
libel,  the  jury  are  the  sole  judges  of  both  law  and  fact :  they 
are  to  determine  not  only  the  fact  of  publication,  but  also 
whether  the  libel  was  published  with  the  seditious  intention 
charged  in  the  indictment  or  information. 

"You,"  said  Fitzgerald,  J.,  to  the  jury  in  a  case  of 
this  sort,  "are  the  sole  judges  of  the  guilt  or  innocence 
of  the  defendant.  The  judges  are  here  to  give  any  help 
they  can,  but  the  jury  are  the  judges  of  law  and  fact,  and 
on  them  rests  the  whole  responsibility.  In  this  sense 
the  jury  are  the  true  guardians  of  the  liberty  of  the 
press."(c)  "  Tlie  questions  of  law  are  usually  for  the  judge, 
and  on  them  the  jury  are  bound  to  take  his  direction  ;  the 
questions  of  fact  are  solely  for  their  determination.  In  this 
peculiar  case  of  libel  the  law  of  the  land  says  that  the  jury 
shall  determine  the  whole  question,  whether  the  publication 
is  a  libel  or  a  seditious  libel."(f^) 

The  fact  that  the  House  of  Commons  has  resolved  a  par- 
ticular publication  to  be  a  malicious,  scandalous,  and  seditious 
libel,  tending  to  create  jealousies  and  di\'isions  amongst  the 
liege  subjects  of  the  Sovereign,  and  to  alienate  the  att'ections 
of  the  people  of  this  country  from  the  constitution,  does  not 
deprive  the  jury  of  their  right  to  determine  whether  the 

act  if  it  be  illegal"  (Rex  v.  Cohbett,  29  Howell's  St.  Tr.  49).  And 
Fitzgerald,  J. :  "By  liberty  of  the  press  I  mean  complete  freedom  to 
write  and  publish  without  censorsnip  and  without  restriction,  save 
Buch  as  was  absolutely  necessary  for  the  preservation  of  society'* 
(11  Cox  Cr.  Cas.  49)  (a)  Const.  Hist.  vgl.  iii.,  p.  227  (edit.  1832). 

(6)  See  Beg.  v.  Sullivan  (11  Cox  Crim.  Cas.  51,  53-55). 

(c)  Ibid,  p.  50 ;  see  also  per  Deasy,  B.,  Ibid,  p.  60.  Lord  Kenyon 
thus  gives  the  substance  of  all  that  has  been  said  on  this  subject : 
"  That  a  man  may  publish  anything  which  twelve  of  his  countrvmen 
think  is  not  blameable,  but  that  he  oueht  to  bepunished  if  he  publishes 
that  which  is  blameable"  (Bex  v.  CutheU,  27  Howell's  St.  Tr.  675). 

(d)  Ibid.  p.  52. 
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publication  is  really  a  seditious  libel  or  not.(a)  In  a  case  ^^wiv- 
of  this  sort,  Lord  Kenyon,  C.J.,  told  the  jury  that  in  this  Cnixmiv. 
country  a  defendant  could  never  be  crushed  by  the  name  of 
his  prosecutor,  however  great  that  name  might  be ;  this  was 
not  the  first  prosecution  commenced  under  the  direction  of 
the  House  of  Commons  which  had  failed :  in  The  King  v. 
Stockdale  the  House  of  Commons  were  also  the  prosecutors, 
but  the  defendant  in  that  case  was  not  weighed  down  by  the 
weight  of  the  prosecution,  nor  did  the  jury  hold  themselves 
bound  to  find  the  publication  a  libel  because  the  House  of 
Commons  had  voted  it  to  be  such.(6) 

The  criminal  intention  is  the  gist  of  the  offence.  "The  ciat  of  offence, 
crime  laid,*'  said  Fitzgerald,  J.,  to  a  grand  jury,(c)  "  is  the 
intent,  and  you  can  only  find  a  bill  against  the  accused  when 
you  come  conscientiously  to  the  conclusion — assuming  you 
find  the  articles  to  be  seditious — that  they  were  published 
with  the  intent  Igiid  in  the  indictment,  namely,  to  spread, 
stir  up,  and  excite  disaftection  and  sedition  against  the 
Queen's  subjects,  to  excite  hatred  and  contempt  towards 
Her  Majesty's  Government  and  Administration,"  &c. 

On  a  prosecution  for  a  seditious  libel  (notwithstanding  justification  not 
44  &  45  Vict.  c.  6o,  s.  4) ,  evidence  cannot  be   given   of  •"o'^^J* 
the  truth  of  the  libel,  and  that  it  was  for  the  public  benefit 
that  it  should  be  published.(c?) 


Libels  Against  the  Sovereign  Personally. 

The  old  law  on  the  subject  of  words  spoken  or  written 
against  the  Sovereign  personally  has  undergone  considerable 
alteration  in  more  recent  times. 

The  following  statutory  enactments  on  the  subject  arestatatorj 

still  in  force  :—  eua^tmenU. 

An  Act  of  3  Edw.  i,  c.  34,  provides  "that  from  hence- 
forth none  be  so  hardy  to  tell  or  publish  any  false  news  or 
tales  whereby  discord  or  occasion  of  discord  or  slander  may 

(a)  The  Kmg  v.  Beeves  (2  Peake's  N.  P.  Cas.  84). 

(6)  2  Peake's  N.  P.  Cas.  86,  87.  The  jury  in  this  case  retarned  a 
verdict  of  not  guilty.  Rex  v.  Stockdale  was  the  case  of  a  criminal 
information  filed  against  the  defendant,  in  accordance  with  a  vote  of 
the  House  of  Commons,  for  publishing  a  review  of  the  articles  of  im- 
peachment against  Warren  Hastings.  The  jury  found  the  defendant 
not  guilty. 

(c)  See  Reg.  v.  SulXivan  (11  Cox  Crim.  Cas.  47}.  See  also  The  King 
V.  Reeves  (ub%  supra). 

{d)  E^  parte  O'Brien  (15  Cox  Cr.  Cas.  180),  following  Reg.  v.  Ihfffy 
(9  Ir.  L.  JL  329). 


394  LAW   OF   LIBEL. 


Past IY. 


grow  between  the  king  and  his  people,  or  the  great  men  of 
Chatokiv.    this  realm." 

Sect.  I  of  6  Anne,  c.  41,  made  it  high  treason  for  any 
person  maliciously,  advisedly,  and  directly,  by  writing  or 
printing  to  maintain  and  affirm  that  the  then  Sovereign  was 
not  tlie  lawful  and  rightful  queen  of  these  realms,  or  that 
the  Pretender  had  any  right  or  title  to  the  Crown,  or  that 
any  other  person  or  persons  has  or  have  any  right  or  title  to 
the  same,  otherwise  than  according  to  the  Bill  of  Eights,(a) 
the  Act  of-  Settlement,(6)  and  the  Acts  for  the  Union  of 
England  and  Scotland;  or  that  the  kings  or  queens  of 
this  realm,  witli  and  by  the  authority  of  Parliament,  are  not 
able  to  make  laws  or  statutes  of  sufficient  force  and  validity 
to  limit  and  bind  the  Crown,  and  the.  descent,  limitation, 
inheritance,  and  government  thereof. 
Spoken  worda  not  Words  spokcu  against  the  king  were  in  more  than  one 
®^°'  case,  before  the  time  of  Charles  I.,  lield  to  be  treasonable. 

To  accuse  the  king  of  having  committed  murder,(c)  or  to 
say  that  a  king  de  facto  and  not  de  jure  was  the  rightful 
king,(c?)  was  held  to  amount  to  high  treason.(e)  But  in  the 
case  of  Hugh  Pine,(/)  who  was  accused  of  having  spoken 
several  disparaging  words  concerning  the  king  (Charles  I.), 
all  the  judges  liaving  been  commanded  to  assemble  them- 
selves, to  consider  and  resolve  what  offence  the  speaking 
of  those  words  was,  it  was  resolved  by  them  "that  the 
speaking  of  the  words  before  mentioned,  though  they  were 
as  wicked  as  might  be,  were  not  treason ;  that,  unless  it 
were  by  some  particular  statute,  no  words  will  be  treason." 

To   charge    the   king   with  a   personal  vice  was  held  by 
the  judges,   upon   debate    of    Peacham's   case,   not    to    be 
treason.(^) 
Unpublished  The  law  as  to  words  spoken,  one  would  have  imagined, 

writing.  ought  to  havc  been  held  equally  applicable  to  unpublished 

writings.  Nevertheless,  a  clergyman  named  Peacham  was 
found  guilty  of  treason,  in  the  reign  of  James  I.,  for  certain 
passages  in  a  sermon  found  in  his  study,  which  was  never 
preached  or  intended  to  be  preached.  Many  of  tlie  judges, 
however,  were  of  opinion  that  this  was  not  treason,  and 
Peacham  was  not  executed.(A)  "  Tliis  case,"  says  Sir  Michael 
roster,(i)  "therefore   weigheth  very   little;    and  no  great 

(a)  I  Will.  &  M.  sesB.  2,  c.  2. 
(&)  12  &  13  Will.  3,  c.  2.  (c)  Juliana  QuickCs  caee  (21  Hen.  6). 

(d)  Germavne's  case  (2  Edw.  4). 
(e)  See  also  ChallercoinVs  case,  cited  Gro.  Car.  125. 
(/)  Cro.  Car.  117,  126.  (g)  Ibid.  126.  (h)  Ibid.  125. 

(i)  First  Discourse  of  High  Treason,  chap,  i,  199. 
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regard  has  been  paid  to  it  ever  since."(^)  In  the  case  of  ^^^  ^^' 
Algernon  Sidney,  an  unpublished  paper,  forming  part  of  ChaptmIv. 
a  theoretical  work  on  Government,  found  in  his  house,  was 
given  in  evidence  against  him,  and  the  Chief  Justice 
(Jeflferies)  in  his  charge  to  the  jury,  insinuated  that  the  doc- 
trines contained  in  the  paper  were  treasonable  in  themselves 
and  without  reference  to  other  evidence.(6)  If  this  paper 
had  related  to  the  treasonable  practices  charged  in  the 
indictment,  it  would  no  doubt  have  been  admissible  in 
evidence  against  the  accused,  though  unpublished ;  "  but 
papers  not  capable  of  such  connection,  while  they  remain 
ill  the  hands  of  the  author  unpublished,  as  Mr.  Sidney's  did, 
will  not  make  a  man  a  traitor."(c)  The  judgment  in  Sidney's 
case  was  reversed  by.  Act  of  Parliament  in  i689.(e^ 

Though  neither  words  spoken  nor  an  unpublished  writing  published 
will  amount  to  an  overt  act  of  treason,  to  make  good  an  ^"^"»»- 
indictment  of  compassing  the  death  of  the  Sovereign,  under 
25  Edw.  3,.  c.  2,  yet  a  writing  which  imports  such  a  compass- 
ing, if  it  be  published,  will  amount  to  an  overt  act  of  treason 
under  that  statute.(e) 

Apart  from  statute,  all  contempts  against  the  Sovereign's  Attacks  on  the 
person  or  Government,  are,  according  to  the  textbooks,  very  sovereign, 
highly  criminal,  and  punishable  with  fine  and  imprisonment, 
by  the  discretion  of  the  judges,  upon  consideration  of  all  the 
circumstances  of  the  case.(/)  Under  this  head  is  ranked 
contemptuously  speaking  of  the  Sovereign,  as  by  cursing 
liim,  &c.,  or  giving  out  that  he  wants  wisdom,  valour,  or 
steadiness ;  or  in  general,  doing  anytliing  which  may  lessen 

(a)  The  King  (James  I.)  instracted  the  Attorney- General  (Bacon) 
as  to  the  best  measures  to  be  taken  for  the  defendant's  examination, 
and  the  judges  were  sounded  separately  before  they  could  have  an 
opportunity  of  conferring  together,  the  Attorney- Genei*al  himself 
undertaking  to  pra<!tise  upon  une  Chief  Justice  (Coke),  of  whom  some 
doubt  was  entertained.  A  conviction  procured  by  such  means  is  of 
little  value  as  a  precedent. 

{h)  9  St.  Tr.  889,  893.  He  said :  "  In  the  next  place  I  am  to  tell 
you,  that  though  some  judges  have  been  of  opinion  that  words  of 
themselves  were  not  an  overt  act,  but  my  Lord  Hale,  nor  my  Lord 
Coke,  nor  any  other  of  the  sages  of  the  law,  ever  questioned  but  that 
a  letter  would  be  an  overt  act,  sufficient  to  prove  a  man  guilty  of 
high  treason;  for  scrihere  est  agere,"  "If  you  believe  that  that  was 
Colonel  Sidney's  book,  writ  by  him,  no  man  can  doubt  but  it  is  a  suffi- 
cient evidence  that  he  is  guilty  of  compassing  and  imagining  the  death 
of  the  king." 

(c)  Foster,  chap.  i.  p.  198. 

(d)  See  the  Act  (a  private  one)  in  9  St.  Tr.  996. 

(e)  Erie's  F.  C.  118;  Foster's  First  Discourse  on  Treason,  chap.  i. 
198 ;  WUUams's  case  (2  BoU.  Bep.  88 ;  3  Inst.  121). 

(/)  Hawk.  P.  C,  book  i,  c.  6. 
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him  in  the  esteem  of  his  subjects,  weaken  his  government, 
or  raise  jealousies  between  him  and  his  people.(a)  Stating 
or  insinuating  that  he  acts  from  partial  or  corrupt  motives, 
or  with  an  intention  to  favour  or  oppress  any  individual,  or 
class  of  men,  would  be  a  seditious  libel ;  but  not  the  imputa- 
tion of  honest  error  without  moral  blame.(6) 

It  is  a  criminal  libel  to  publish  falsely  of  tlie  Sovereign,  as 
of  any  other  person,  that  he  is  insane.(c) 

A  leading  case  on  the  subject  of  seditious  libels  is  that  of 
The  King  v.  Lairibert  and  Perry,((jl)  in  which  the  law  relating 
to  seditious  libels  which  attack  the  Sovereign  personally  is 
fully  stated  by  Lord  EUenborough,  C. J.,  in  his  summing  up 
to  the  jury.  The  defendants  were  the  printer  and  the 
proprietor  of  the  Morning  Chronicle,  and  the  libel  for  the 
publication  of  which  the  criminal  information  was  filed  was 
the  following :  "  Wliat  a  crowd  of  blessings  rush  upon  one's 
mind  that  might  be  bestowed  upon  the  country  in  the  event 
of  a  total  change  of  system  !  Of  all  monarchs,  indeed,  since 
the  Revolution,  the  successor  of  George  the  Third  will  have 
the  finest  opportunity  of  becoming  nobly  popular."(^) 

Lord  EUenborough  said :  "  The  fair  meaning  of  the  expres- 
sion '  change  of  system,'  I  think,  is  a  change  of  political  system 
— and  not  a  change  in  the  frame  of  the  established  government 
— ^but  in  the  measures  of  policy  wliicli  have  been  for  some 
time  pursued.  By  total  change  of  system  is  certainly  not 
meant  subversion  or  demolition;  for  the  descent  of  the 
Crown  to  the  successor  of  liis  Majesty  is  mentioned  immedi- 
ately after.  The  writer  goes  on  to  speak  of  the  blessings 
that  may  be  enjoyed  upon  the  accession  of  the  Prince  of 

(a)  Hawk.  P.  C,  book  i,  c.  6. 

(6)  Per  Lord  EUenborough,  Eex  v.  Laml&rt  and  Ferry  (2  Camp. 
402,  403). 

(c)  Bex  Y.Harvey  (2  B.  &  C.  257).  (d)  2  Camp.  398. 

(e)  The  information  charged  that  the  defendants,  "  being  seditions, 
malicious,  and  ill-disposed  persons,  and  being  greatly  disaffected  to 
our  present  Sovereign  Lord,  George  the  Third,  &c.,  and  to  his  ad- 
ministration of  the  government  of  this  kingdom,  and  most  unlawfully, 
wickedly,  and  maliciously  devising,  desiring,  and  intending  as  much 
as  in  them  lay,  to  bring  our  said  Lord  the  King  and  his  administra- 
tion of  the  government  of  this  kingdom,  and  the  persons  employed  by 
hun  in  the  administration  of  the  government  of  this  kingdom  into 
great  and  public  hatred  and  contempt  among  all  his  lie^  subjects,  and 
to  alienate  and  withdraw  from  our  said  Lord  the  King  the  cordial 
love  and  affection,  true  and  due  obedience,  fidelity,  and  allegiance  of 
the  subjects  of  our  said  Lord  the  King,  did  unlawfully,  seditiously 
and  maliciously  print  and  publish,  and  cause,  &c.,  a  certain  scandalous, 
malicious,  and  seditious  libel  of  and  concerning  our  said  Lord  the  King 
and  his  administration  of  the  government  of  this  kingdom,  to  the 
tenor  and  effect  following,"  <&c 
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Wales ;  and  therefore  cannot  be  understood  to  allude  to  a  P^^i^" 
change  inconsistent  with  the  full  vigour  of  the  monarchical  Chaptm  iv. 
part  of  the  constitution.  Now,  I  do  not  know  that  merely 
saying  that  there  would  be  blessings  from  a  change  of 
system,  without  reference  to  the  period  at  which  they  may 
be  expected,  is  expressing  a  wish  or  a  sentiment  that  may 
not  be  innocently  expressed  in  reviewing  the  political  con- 
dition of  the  country.  The  information  treats  this  as  a* 
libel  on  the  person  of  liis  Majesty  and  liis  personal  adminis- 
tration of  the  government  of  the  country.  But  there  may 
be  error  in  the  present  system,  without  any  vicious  motives, 
and  with  the  greatest  virtues,  on  the  part  of  the  reigning 
sovereign.  He  may  be  misled  by  the  Ministers  he  employs, 
and  a  change  of  system  may  be  desirable  from  their  faults. 
He  may  himself,  notwithstanding  the  utmost  solicitude  for 
the  happiness  of  his  people,  take  an  erroneous  view  of  some 
great  question  of  policy,  either  foreign  or  domestic.  I  know 
but  of  One  Being  to  whom  error  may  not  be  imputed.  If 
a  person  who  admits  the  wisdom  and  the  virtues  of  his 
Majesty,  laments  that  in  the  exercise  of  these  he  has  taken 
an  unfortunate  and  erroneous  view  of  the  interests  of  his 
dominions,  I  am  not  prepared  to  say  that  this  tends  to 
degrade  his  Majesty,  or  to  alienate  the  affections  of  liis 
subjects.  I  am  not  prepared  to  say  that  this  is  libellous. 
But  it  must  be  with  perfect  decency  and  respect,  and  with- 
out any  imputation  of  bad  motives.  Go  one  step  farther, 
and  say  or  insinuate  that  his  Majesty  acts  from  any  partial 
or  comipt  view,  or  with  an  intention  to  favour  or  oppress 
any  individual  or  class  of  men,  and  it  would  become  most 
libellous.  However,  merely  to  represent  that  an  erroneous 
system  of  government  obtains  imder  his  Majesty's  reign,  I 
am  not  prepared  to  say  exceeds  the  freedom  of  discussion  on 
political  subjects  which  the  law  permits.  Then  comes  the 
next  sentence :  '  Of  all  monarchs,  indeed,  since  the  Eevolu- 
tion,  the  successor  of  George  the  Third  will  have  the  j&nest 
opportunity  of  becoming  nobly  popular.'  This  is  more 
equivocal ;  and  it  will  be  for  you,  gentlemen  of  the  jury,  to 
determine  what  is  the  fair  import  of  the  words  employed. 
Formerly  it  was  the  practice  to  say,  that  words  were  to  be 
taken  in  the  more  lenient  sense;  but  that  doctrine  is  now 
exploded ;  they  are  not  to  be  taken  in  the  more  lenient  or 
more  severe  sense ;  but  in  the  sense  which  fairly  belongs  to 
them,  and  which  they  were  intended  to  convey.  Now,  do 
these  words  means  that  his  Majesty  is  actuated  by  improper 
motives,  or  that  his  successor  may  render  himself  nobly 
popular  by  taking  a  more  lively  interest  in  the  welfare  of 
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paotjv.  jjjg  subjects  ?  Such  sentiments,  as  it  would  be  most  mis- 
chaotb  IV.  chievous,  so  it  would  be  most  criminal,  to  propagate.  But 
if  the  passage  only  means  that  his  Majesty,  during  his  reign, 
or  at  any  length  of  time,  may  have  taken  an  imperfect  view 
of  the  interests  of  the  country,  either  respecting  our  foreign 
relations  or  the  system  of  our  internal  policy,  if  it  imputes 
nothing  but  honest  error  without  moral  blame,  I  am  not 
prepared  to  say  that  it  is  a  libel.  The  extract  read  at  the 
request  of  the  defendants(a)  does  seem  to  me  too  remote  in 
point  of  situation  in  the  newspaper  to  have  any  material 
bearing  on  the  paragraph  in  question.  If  it  had  formed 
a  part  of  the  same  discussion,  it  must  certainly  have  tended 
strongly  to  show  the  innocence  of  the  whole.  It  speaks  of 
that  which  everybody  in  his  Majesty's  dominions  knows, 
his  Majesty's  solicitude  for  the  happiness  of  his  people ;  and 
it  expresses  a  respectful  regard  for  liis  paternal  virtues. 
What  connection  it  has  with  the  passage  set  out  in  the 
information,  it  is  for  you  to  determine.  Taking  that  passage 
substantively  and  by  itself,  it  is  a  matter,  I  think,  somewhat 
doubtful,  whether  the  writer  meant  to  calumniate  the 
person  and  character  of  our  august  Sovereign.  If  you  are 
satisfied  that  this  was  his  intention,  by  the  application  of 
your  understandings  honestly  and  fairly  to  the  words  com- 
plained of,  and  you  think  they  cannot  properly  be  interpreted 
by  the  extract  which  has  been  read  from  the  same  paper, 
you  will  find  the  defendants  guilty.  But  if,  looking  at  the 
obnoxious  paragraph  by  itself,  you  are  persuaded  that  it 
betrays  no  such  intention,  or  if,  feeling  yourselves  war- 
ranted to  import  into  your  consideration  of  it  a  passage 
connected  with  the  subject,  though  considerably  distant  in 
place  and  disjoined  by  other  matter,  you  infer  from  that  con- 
nexion that  this  was  written  without  any  purpose  to  calumniate 
the  personal  government  of  his  Majesty  and  render  it  odious 
to  his  people,  you  will  find  the  defendants  not  guilty.  The 
question  of  intention  is  for  your  consideration.  You  will  not 
distort  the  words,  but  give  them  their  application  and  meaning 
as  they  impress  your  minds.  What  appears  to  me  most  material 
is  the  substantive  paragraph  itself ;  and  if  you  consider  it  as 
meant  to  represent  that  the  reign  of  his  Majesty  is  the  only 
thing  interposed  between  the  subjects  of  this  country  and  tlie 
possession  of  great  blessings,  which  are  likely  to  be  enjoyed 
in  the  reign  of  his  successor,  and  thus  to  render  his  Majesty's 

(a)  The  defendant  was  allowed  to  read  another  paraCTaph  from  the 
same  newspaper,  at  a  considerable  distance  from  the  alleged  libel  and 
printed  in  a  different  tji^^  for  the  purpose  of  explaining  it. 
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administration  of  his  government  odious,  it  is  a  calumnious  pa«^v« 
paragraph,  and  to  be  dealt  with  as  a  libel.  If,  on  the  contrary,  chaptee  iv. 
you  do  not  see  that  it  means  distinctly,  according  to  your 
reasoning,  to  impute  any  purposed  maladministration  to  his 
Majesty,  or  those  acting  imder  him,  but  may  be  fairly  con- 
strued as  an  expression  of  regret  that  an  erroneous  view  has 
been  taken  of  public  affairs,  I  am  not  prepared  to  say  that  it 
is  a  libel."(^)  This  direction  of  Lord  Ellenborough  has  been 
quoted  at  length,  as  being  at  once  the  most  recent  and  the 
fullest  authoritative  exposition  of  the  law  relating  to  this 
branch  of  our  subject. 

In  1729  an  information  was  filed  against  John  Clerk,  Liability  of 
charging  him  with  printing  and  publishing  an  infamous  p^^^"- 
libel  called  Mist's  Weekly  Jowmaly  wherein  the  King's  title 
to  the  Crown  was  openly  struck  at,  his  legitimacy  called 
in  question,  and  the  persons  of  several  of  the  royal  family 
scandalously  traduced  imder  borrowed  names,  by  repre- 
senting the  late  King  (George  I.)  under  the  name  of  Mere- 
wits,  his  present  Majesty  under  that  of  Esreff,  the  Queen 
under  that  of  Sultana;  and  at  the  same  time  drawing  a 
beautiful  character  of  the  Pretender  bv  the  name  of  the 
Young  Sophi,  and. setting  forth  the  tyranny  and  subjection 
all  Englishmen  lay  under,  by  representing  them  under  the 
name  of  the  Persians.  The  charge  against  the  defendant 
was  for  maliciously  and  traitorously  printing  off  one  of  these 
papers  in  particular;  but,  according  to  the  report,  the  evi- 
dence produced  at  the  trial  was  that  he  acted  merely  as  a 
servant  to  the  printer,  and  that  his  business  was  only  to  clap 
down  the  press ;  and  few  or  no  circumstances  were  ofiered  of 
his  knowing  the  import  of  the  paper,  or  being  conscious  of 
doing  anything  illegal  It  was  objected,  by  the  counsel  for  the 
defendant,  that  the  paper  ought  not  to  be  thought  a  libel 
upon  the  royal  family,  because  the  characters  drawn  in  it 
were  by  no  means  agreeable  to  the  persons  supposed  to  be 
represented ;  but,  if  anything  related  to  them  it  was  entirely 
opposite  to  what  each  was  known  to  deserve  ;  and,  secondly, 
that  the  evidence  did  not  come  up  to  the  charge,  the  fact  of 
printing  being  charged  to  be  attended  with  a  malicious  and 
traitorous  design,  whereas  it  was  only  proved  that  it  was  done 
through  ignorance  and  in  obedience  to  his  master's  authority. 
It  was  answered  by  the  counsel  for  the  Crown  that  they  were 
only  called  on  to  show  that  the  construction  they  put  upon 
the  paper  was  such  as  the  generality  of  readers  would  put 
upon  it,  according  to  its  obvious  and  natural  sense ;  and, 

{a)  The  jury  retumed  a  verdict  of  not  guilty. 
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secondly,  that  if  they  could  have  given  evidence  of  express 
malice,  that  fact  would  have  been  treason  within  the  statute 
of  6  Anne,  c.  7 ;  but,  the  charge  being  only  for  printing  and 
publishing  a  seditious  libel,  the  circumstance  of  malice  was 
entirely  immaterial :  and  the  Lord  Cliief  Justice  (Raymond) 
having  agreed  the  law  to  be  so,  the  jury  found  the  defendant 
guilty.(a) 

A  similar  information  was  filed  against  a  compositor  named 
Knell,  one  of  two  servants  of  Mist,  for  printing  and  publish- 
ing the  same  work.  The  evidence  being  that  the  defendant 
and  his  fellow-servant  set  up  the  type,  and  that  one 
took  one  column  of  it  downwards  and  the  other  the  other 
column,  the  Chief  Justice  directed  the  jury  to  acquit  the 
defendant  as  to  the  publication;  but,  if  they  believed  the 
evidence,  to  find  him  guilty  of  the  printing ;  and  the  jury 
did  so.(6)  An  old  bed-ridden  woman  was  indicted  for 
publishing  the  same  libel;  the  only  evidence  being  that 
she  kept  a  pamphlet  shop  at  which  the  libel  was  sold,  the 
shop  being  shown  to  be  a  mile  distant  from  the  house  in 
which  she  had  for  a  long  time  lain  bedridden.  The  jury 
refused  to  do  anything  else  than  find  specially  the  circimi- 
stances  given  in  evidence  before  them,  and  the  Attorney- 
General  at  length  consented  to  withdraw  a  juror.(c) 

In  1763,  an  information  was  filed  against  John  Wilkes, 
for  printing  and  publishing  a  certain  malicious,  seditious, 
and  scandalous  libel,  intituled,  "  The  North  Briton,  number 
45,"  tending  to  vilify  and  traduce  the  King  and  his  Govern- 
ment, to  impeach  and  disparage  his  veracity  and  honour, 
and  to  represent  and  make  it  to  be  believed  that  his 
Majesty's  most  gracious  speech  delivered  from  his  throne 
to  the  Parliament,  on  the  19th  day  of  April,  1763,  contained 
many  falsities  and  gross  impositions  upon  the  public,  and 
that  his  Majesty  had  suffered  the  honour  of  his  Crown  to  be 
sunk  and  prostituted,  and  the  interests  of  his  subjects  and 
allies  to  be  treacherously  betrayed ;  and  also  to  render  the 
King  and  his  Government  contemptible  and  odious,  and  to 
excite  tumults,  commotions,  and  insurrections  ;  and  to 
violate  and  disturb  the  public  tranquillity,  good  order,  and 
peace  of  the  kingdom.  He  was  found  guilty,  and  sentenced 
to  be  fined  and  imprisoned.  George  Kearsley  was  convicted 
of  printing  and  publisliing,  and  John  Williams  of  publishing, 
the  same  number  of  The  North  Briton.{d) 

(a)  I  Bamardiston's  Kep.  304.  (b)  Ibid.  305. 

'    (c)  Rex  V.  Nutt  {Ibid.  306). 

(d)  Dig.  L.  L,  69,  K.  B.  MSS.,  Easter  Term,  3  Geo.  3,  and  Hilary 
Term,  4  Geo,  3.    See  also  the  cases  of  Bex  v.  Woodfodl  (5  Burr.  2661), 
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The  conditioii  of   Ireland  in  1848  induced  the  Govern-      ^^"^^' 
ment  of  that  time  to  introduce  a  Bill  into  Parliament  for  the    chap™  iv* 
better  security  of  the  Oown  and  Government  of  the  United  Treason  felony. 
Kingdom,  by  making  it  treason-felony  to  publish  or  utter    * 
for  the  future  such  seditious  writings  or'  language  as  then 
incited  the  people  to  disaflfection  and  rebellion,  (a)    The  Bill 
became  law  the  same  year  (i  i  &  12  Vict.  c.  12). 

Sect.  3  enacts  "  that  if  any  person  whatsoever  after  the 
passing  of  this  Act  shall,  within  the  United  Kingdom  or 
without,  compass,  imagine,  invent,  devise,  or  intend  to 
deprive  or  depose  our  most  gracious  lady  the  Queen,  her 
heirs  or  successors  from  the  style,  honour,  or  royal  name  of 

and  Bex  v.  Almon  (Ibid.  2686),  where  the  defendants  were  convicted 
of  pnblisbing  certain  letters  of  "  Junius." 

(a)  Previously  to  the  passing  of  this  Act,  the  law  on  the  subject 
stood  thus :  The  only  statute  relating  to  treason,  which  beyond  doubt 
extended  to  Ireland,  was  that  of  the  25  Edw.  3,  c.  3,  by  which  any 
perpon  compassing  or  imagining  the  death  of  the  Sovereign,  levying 
war  against  him,  or  being  adherent  to  the  king's  enemies  in  his  realm, 
giving  to  them  aid  or  comfort  in  the  realm  or  elsewhere,  is  guilty  of 
high  treason.  An  Act  of  36  Geo.  3,  c.  7,  made  perpetual  by  57  Geo.  3, 
c.  6,  extended  the  law  of  treason  by  making  it  applicable  to  persons 
who  should,  within  the  realm  or  without,  compass,  imagine,  invent, 
devise,  or  intend  death  or  destimction,  or  any  bodily  harm  tending 
to  death  or  destruction,  maim  or  wounding,  imprisonment  or  restraint 
of  the  person  of  his  Majesty,  his  heirs  or  successors,  or  to  deprive  or 
depose  him  or  them  from  the  style,  honour,  or  kingly  name  of  the 
Imperial  Crown  of  this  realm,  or  of  any  other  of  His  Majesty's 
dominions  or  countries,  or  to  levy  war  against  His  said  Majesty,  his 
heirs  and  successors  within  this  realm,  in  order  by  force  or  constraint 
to  compel  him  or  them  to  change  his  or  their  measures  or  counsels, 
or  in  order  to  put  any  force  or  constraint  upon  or  to  intimidate  or 
overawe  both  Houses  or  either  House  of  Parliament,  or  to  move  or 
stir  any  foreigner  or  stranger  with  force  to  invade  this  realm,  or  any 
other  of  His  said  Majesty's  dominions,  or  coud  tries  under  the  obeisance 
of  his  said  Majesty,  his  heirs  and  successors,  and  such  compassings, 
imaginations,  inventions,  devices,  or  intentions,  or  any  of  them,  should 
express,  utter,  or  declare  by  publishing  any  printing  or  ivriting,  or  by 
any  overt  act  or  deed.  Tne  punishment  for  the  offence  was  death. 
The  preponderance  of  legal  opinion  was  in  favour  of  the  view  that  the 
statute  of  36  Geo.  3,  c.  7,  as  made  perpetual  by  57  Geo.  3,  c.  6,  did 
not  extend  to  Ireland.  The  present  Act  (11  &  12  Yict.  c.  12)  was 
passed  to  make  the  law  on  the  subject  uniform  throughout  the  United 
Kingdom,  by  extending  to  Ireland  (sect.  2)  all  the  provisions  of  the 
former  Act  which  are  not  by  the  present  Act  repealed.  Sect,  i  repeals 
aJl  the  provisions  of  57  Geo.  3,  c.  6,  on  this  subject,  except  sucii  as 
relate  to  the  compassing,  imagining,  inventing,  devising,  or  intending 
death  or  destruction,  6r  any  bodily  harm  tending  to  death  or  destruc- 
tion, maim  or  wounding,  imprisonment  or  restraint  of  the  pei'son  of 
the  Sovereign,  and  the  expressing,  uttering,  or  declaring  of  such 
compassings,  imaginations,  inventions,  devices,  or  intentions,  or  any 
of  them. 
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PxwiT.  ^jjg  Imperial  Crown  of  the  United  Kingdom,  or  of  any  other 
CKAPm  IV.  of  Her  Majesty's  dominions  and  countries,  or  to  levy  war 
against  Her  Majesty,  her  heirs,  or  successors,  within  any 
part  of  the  United  Kingdom,  in  order  by  force  or  constraint 
to  compel  her  or  them  to  change  her  or  their  measures  or 
counsels,  or  in  order  to  put  any  force  or  constraint  upon, 
or  in  order  to  intimidate  or  overawe,  both  Houses  or 
either  House  of  Parliament,  or  to  move  or  stir  any  foreigner 
or  stranger  with  force  to  invade  the  United  Kingdom,  or 
any  other  Her  Majesty's  dominions  or  countries,  under  the 
obeisance  of  Her  Majesty,  her  heirs  or  successors,  and 
such  compassings,  imaginations,  inventions,  devices,  or 
intentions,  or  any  of  them,  shall  express,  utter,  or  declare 
hy  publishing  any  pHivting  or  writinffy  or  by  open  and 
advised  speaking,  or  by  any  overt  act  or  deed,  every  person 
so  offending  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported(a)  beyond  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  jmy  term  not  less  than  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  as  the  Court  shall  direct." 

Sect.  8  provides  that  in  the  case  of  every  felony  punish- 
able under  this  Act,  every  principal  in  the  second  degree 
and  every  accessory  before  the  fact  shall  be  punishable  in 
the  same  manner  as  the  principal  in  the  first  degree  is 
by  the  Act  punishable;  and  every  accessory  after  the  fact 
to  any  such  felony  sliall,  on  conviction,  be  liable  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  years. 

In  an  indictment  under  this  Act,  the  offender  may  be 
charged  vidth  any  number  of  the  matters,  acts,  or  deeds  by 
which  such  compassings,  &c.,  as  aforesaid,  or  any  of  them, 
shall  have  been  expressed,  uttered,  or  declared.(J)  If  the 
facts  or  matters  alleged  in  the  indictment  shall  amount  in 
law  to  treason,  the  indictment  is  not  by  reason  thereof  to  be 
deemed  void,  erroneous,  or  defective ;  neither,  if  the  facts  or 
matters  proved  on  the  trial  of  any  person  indicted  for  felony 
under  the  Act  amount  in  law  to  treason,  is  the  person  tried 
to  be  entitled  by  reason  thereof  to  be  acquitted  of  the  felony ; 

(a)  The  pTmishment  by  transportation  beyond  the  seas  has  been 
abolished  by  the  Acts  i6  &  17  vict.  c.  p9,  and  20  &  21  Yict.  c.  3,  and 
that  by  penal  servitude  substituted  for  lU  By  27  &  28  Yict.  c.  47,  no 
person  is  in  any  case  to  be^  sentenced  to  penal  servitude  for  a  shorter 
period  than  five  years,  or,  if  previously  convicted  for  felony  (either  on 
indictment  or  by  way  of  summary  conviction)  for  less  than  seven 
years.  (6)  Sect.  5. 
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but  no  person  tried  for  such  felony  is  afterwards  to  be  pro-      ^^Zli^* 
secuted  for  treason  upon  the  same  facts.(a)  Chapter  iv. 

Nothing  in  this  Act  contained  is  to  lessen  the  force  of,  or 
in  any  manner  to  affect  anything  enacted  by,  the  statute  of 
25  Edw.  3,  c.  2.(6) 

Libels  on  the  Administration. 

Everybody  may,  with  impunity,  criticise  the  conduct  of^J^Y^IJ^ 
the  Government,  provided  he  does  it  fairly  and  honestly ;  Go?ornmen?are 
but  imputations  of  corrupt  motives  in  the  administration  of  '^'®''®.^- 
affairs,  or  other  writings  calculated  to  alienate  the  affections 
of  the  people  by  bringing  the  Government  into  disesteem,(c) 
or  likely  to  excite  sedition,(d)  whether  such  be  the  writer's 
intention  or  not,(e)  come  within  the  denomination  of  seditious 
libels,  and  are  punishable  as  such. 

"  It  is  certain,"  says  Hawkins,(/)  "  that  it  is  a  very  high 
aggravation  of  a  libel  that  it  tends  to  scandalise  the  Govern- 
ment by  reflecting  on  those  who  are  entrusted  with  the 
adininistration  of  public  affairs,  which  doth  not  only 
endanger  the  public  peace,  as  all  other  libels  do,  by  stirring 
up  the  parties  immediately  concerned  in  it  to  acts  of 
revenge,  but  also  has  a  direct  tendency  to  breed  in  the 
people  a  dislike  of  their  governors,  and  incline  them  to 
faction  and  sedition." 

"It  has  been  observed,"  said  Lord  Ellenborough,(^) 
"that  it  is  the  right  of  the  British  subject  to  exhibit  the 

folly  or  imbecility  of  the  members  of  the  Government 

If,  in  so  doing,  individual  feelings  are  violated,  there  the 
line  of  interdiction  begins,  and  the  offence  becomes  the  subject 
of  penal  legislation." 

"A  writer,"  says  Fitzgerald,  J.,(A)  "may  criticise  or 
censure  the  conduct  of  the  servants  of  the  Crown  or  the  acts 
of  the  Government ;  he  can  do  it  freely  and  liberally,  but  it 
must  be  without  malignity,  and  not  imputing  corrupt  or 
malicious  motives.  With  the  same  motives  a  writer  may 
freely  criticise  the  proceedings  of  courts  of  justice  and  of 
individual  judges — nay,  he  is  invited  to  do  so,  and  to  do  so 

(a)  Sect.  7.  (h)  Sect.  6. 

(e)  See  per  Lord  EUenborongh  in  Bex  v.  Cohbett  (29  Howell's  St. 

Tr.  49). 

(d)  See  per  Best,  J.,  in  Bex  v.  Burdett  (4  B.  &  Aid.  131). 

ie)  Ibid,  See  also  per  Littledale,  J.,  in  Bex  v.  Lovett  (9  G.  &  P.  466). 

(/)  P.  C,  book  i.  chap.  28,  "  Libels,"  s.  7. 

(a)  Bex  V.  CohbeU  (29  HowelVs  St.  Tr.  53). 

(k)  Beg,  v.  8uUivan  Sc  Pigoit,  1 1  Cox  Grim«  Gas.  49,  50. 
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in  a  free  and  fair  and  liberal  spirit.  The  law  does  not  seek 
ckaptmiv.  to  put  any  narrow  construction  on  the  expressions  used^ 
and  only  interferes  when  plainly  and  deliberately  the  limits 

are  passed  of  frank  and  candid  and  honest  discussion 

There  is  no  sedition  in  censuring  the  servants  of  the  Crown^ 
or  in  just  criticism  on  the  administration  of  the  law,  or  in 
seeking  redress  of  grievances,  or  in  the  fair  discussion  of  all 
party  questions." 

rbei^'"^****"*  Many  cases  have  been  decided  under  this  head  of  the  law 
of  libel,  but  no  finer  test  of  what  constitutes  the  offence 
can  be  deduced  from  them  than  the  following — ^the  plain 
intrinsic  tendency  of  the  particular  publication  to  produce 
public  disorder,  and  the  malicious  intention  of  its  author.(a) 

Cage*  decided.  In  Eex  V.  Tutchin(b)  the  defendant  was  charged  with 
having  falsely,  seditiously,  and  scandalously  written,  com- 
posed, and  published  a  certain  false,  malicious,  seditious, 
and  scandalous  libel,  intituled  "The  Observator."  The 
information  set  forth  several  passages  from  "The  Obser- 
vator," some  of  which  lamented  the  sad  state  of  the  country 
owing  to  the  influence  of  French  gold  on  those  who  had 
the  conduct  of  affairs ;  whilst .  others  complained  of  the 
mismanagement  of  the  navj^,  attributing  ignorance  and 
incapacity  to  those  who  had  the  management  of  it.  It 
having  been  contended  on  behalf  of  the  defendant  that  the 
publications  could  not  be  libels,  because  they  did  not  reflect 

Pw  Lord  Hou.  upou  particular  persons,  Lord  Holt,  C.  J.,  said  to  the  jury  :(c) 
"This  is  a  very  strange  doctrine,  to  say  it  is  not  a  libel 
reflecting  on  the  Government,  endeavouring  to  possess  the 
people  that  the  Government  is  maladministered  by  corrupt 
persons  that  are  employed  in  such  or  such  stations  either  in 
the  navy  or  army.  To  say  that  corrupt  ofiicers  are  appointed 
to  administer  affairs  is  certainly  a  reflection  on  the  Govern- 
ment. If  people  should  not  be  called  to  account  for  possess- 
ing the  people  with  an  ill  opinion  of  the  Government,  no 
Government  can  subsist;  for  it  is  very  necessary  for  all 
Governments  that  the  people  should  have  a  good  opinion  of  it 
(sic).  And  nothing  can  be  worse  to  any  Government  than  to 
endeavour  to  procure  animosities  as  to  the  mismanagement  of 
it;  this  has  been  always  looked  upon  as  a  crime,  and  no 
Government  can  be  safe  without  it  be  punished.     Now  you 

(a)  Starkie  on  Libel,  617,  3rd  edit. ;  Holt's  Rep.  424.  Rex  v.  Beere 
(12  Mod.  Rep.  219;  Holt's  Rep.  422) ;  Rex  v.  Laurence  (12  Mod.  311); 
and  Rex  v.  Bliss  (Dig.  L.  L.  122)  are  cases,  amongst  others,  in  which 
pnblicatioDs  of  this  nature  have  been  punished ;  but  they  throw  no 
additional  light  on  the  principle  above  stated. 

(6)  14  Howell's  St.  Tr.  1095.  (c)  Ihid.  1127. 


SEDITIOUS    LIBELS.  405 

are  to .oonsider  whether  these  words  I  have  read  to  you  do  not      pamIv. 
tend  to  beget  an  ill  opinion  of  the  administration  of  the    Chaftbbiv. 

Govemmeiit."(a) 

Eichard  Francklin  was  tried  and  "convicted  in  1731  for  p*r Lord 
printing  and  publishing  in  The  Craftsman  a  seditious  libel,  ^*y°*®°^ 
intituled  "  A  Letter  from  the  Hague,"(^^  wickedly,  maliciously, 
and  seditiously  contriving  and  intending  to  disturb  and  dis- 
quiet the  public  peace  and  tranquillity  of  the  kingdom, 
and  to  bring  the  treaty  of  peace  into  contempt  and  disgrace, 
and  also  to  detract,  scandalise,  traduce,  and  vilify  the 
administration  of  His  Majesty's  present  Government  of 
this  kingdom  and  his  principal  officers  and  Ministers  of 
State,  and  to  represent  his  said  officers  and  Ministers  of 
State  as  persons  of  no  integrity  and  ability,  and  as  enemies 
to  the  public  good  of  tliis  kingdom,  and  to  cause  it  to  be 
believed  tliat  His  Majesty  by  the  advice  of  his  said  principal 
officers  and  Ministers  intended  to  break  and  violate  the 
said  treaty  last  mentioned,  &c.  "Even  a  private  man's 
character,"  said  Lord  Eaymond,  C. J.,(c)  "  is  not  to  be  scanda- 
lised, either  directly  or  indirectly,  because  there  are  remedies 
appointed  by  the  law  in  case  he  has  injured  any  person, 
without  maliciously  scandalising  liim  in  liis  character ;  and 
much  less  is  a  magistrate's,  Minister  of  State,  or  other  public 
person's  character  to  be  stained  either  directly  or  indirectly, 
because  the  law  hath  pointed  out  another  remedy  than 
publishing  libels,  if  they  have  injured  any  person  either  in  a 
public  or  private  capacity.  And  the  law  always  punishes 
libels  even  among  private  persons,  because  they  flow  from 
malice  and  tend  to  create  disturbance,  quarrels,  and  revenge 
between  them,  their  families  and  kindi-ed,  and  disturb  the 
public  peace ;  and  the  law  reckons  it  a  greater  offence  when 
the  libel  is  pointed  at  persons  in  a  public  capacity,  as  it  is  a 
reproach  to  the  Government  to  have  corrupt  magistrates,  &c., 
substituted  by  his  Majesty,  and  tends  to  sow  sedition  and 
<listurb  the  peace  of  the  kingdom."  And  his  lordship  refused 
to  allow  the  admission  of  any  evidence  to  prove  that  the 
matters  charged  in  tlie  libels  were  true.(d) 

In  1777  an  information  was  filed  against  John  Home, 
charging  that  the  defendant  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  to  stir  up  and 

(a)  Tntchin  was  convicted ;  but  a  new  trial  was  afterwards  granted 
on  a  technical  point,  and  he  was  not  tried  again. 

(6)  9  St.  Tr.  255  (17  Howell's  St.  Tr.  626).  The  "Letter  from  the 
Hague"  was  said  to  have  been  written  by  Bolingbroke. 

(c)P.659. 

(d)  Francklin  was  sentenced  to  pay  a  fine  of  ;t  100,  to  be  imprisoned 
for  a  year,  and  to  find  security  for  his  good  beliaviour  for  seven  years. 
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Per  Lord 
FUenboroagb. 


excite  discontents  and  seditions  amongst  his  Majesty's,  sub- 
jects, and  to  alienate  and  withdraw  the  affection,  fidelity,. and 
allegiance  of  his  Majesty's  subjects  from  his  said  Majestryr, 
and  to  insinuate  and  cause  it  to  be  believed  that  divers  of  lus 
Majesty's  innocent  and  deserving  subjects  had  been  inhu- 
manly murdered  by  his  said  Majesty's  troops  in  the  province, 
colony,  or  plantation  of  the  Massachusetts  Bay,  in  New  Eng- 
land, in  America,  belonging  to  the  Crown  of  Great  Britain, 
and  unlawfully  and  wickedly  to  seduce  and  encourage  his 
said  Majesty's  subjects  in  the  said  province,  colony,  or  planta- 
tion to  resist  and  oppose  his  Majesty's  Government,  &c.,  did 
wickedly,  maliciously,  and  seditiously  write  and  publish  a 
certain  false,  wicked,  malicious,  scandalous,  and  seditious  libel 
of  and  concerning  his  said  Majesty's  Government  and  the 
employment  of  his  troops.(a)  The  information  was  tried 
before  the  Earl  of  Mansfield  by  a  special  jury,  and  the 
defendant  was  found  guilty  and  sentenced  to  pay  a  fine  of 
;fi'2CX)  to  the  king,  to  be  imprisoned  for  twelve  months  and 
until  the  fine  should  be  paid,  and  to  find  sureties  for  his  good 
behaviour  for  three  year8.(6) 

In  1804  an  information  was  filed  against  William  Cobbett 
for  a  libel  upon  the  administration  of  the  Irish  Government, . 
and  upon  the  public  conduct  and  character  of  the  Lord 
Lieutenant  and  Lord  Chancellor  of  Ireland.  The  libel  was 
contained  in  a  letter  signed  "Juverna,"  published  in  the 
Weekly  Register ;  and  the  information  charged  that  the  defen- 
dant, unlawfully  and  maliciously  devising  and  intending  to  ■ 
move  and  incite  the  liege  subjects  of  the  King  to  hatred  and 
dislike  of  his  Majesty's  administration  and  Government  of 
this  kingdom,  and  to  insinuate  and  cause  it  to  be  believed 
that  the  people  of  that  peirt  of  the  United  Kingdom  of  Great 

(a)  The  seditious  libel  set  oht  in  the  information  was  as  follows : — 
**  King's  Arms  Tavern,  CornhiU,  June  7,  1775. — At  a  special  meeting 
this  day  of  several  members  of  the  Constitutional  Society,  during  an 
adjournment,  a  gentleman  proposed  that  a  subscription  should  be 
immediately  entered  into  (by  such  of  the  members  present  as  should 
approve  the  purpose)  for  raising  the  sum  of  ;£ioo,  to  be  apphed  to 
the  relief  of  the  widows,  orphans,  and  aged  parents  of  our  beloved 
ATnerican  fellow  subiects,  who,  faithful  to  the  character  of  English- 
men, preferring  death  to  slavery,  were  for  that  reason  only  inhumanly 
murdered  by  the  king's  troops  at  or  near  Lexington  and  Concord,  in 
the  Province  of  Massachuset,  on  the  19th  of  last  April,  which  sum 
being  immediately  collected,  it  was  thereupon  resolved,  that  Mr. 
Home  do  pav  to-morrow  into  the  bands  ot  Messrs.  Brownes  and 
Collison,  on  the  account  of  Dr.  Franklin,  the  said  sum  of  ;£ioo,  and 
that  Dr.  Franklin  be^requested  to  apply  the  same  to  the  above  men- 
tioned purpose." 

(6)  II  St.  Tr.  264  (20  How.  St  Tr.  651);  Cowp.  Eep.  672. 
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Britain  and  Ireland  called  Ireland  were  oppressed,  aggrieved,  pa«iv. 
and  injured  by  our  said  lord  the  King's  Government  of  the  Chapteb  iv. 
said  part  of  the  United  Kingdom,  and  to  traduce,  defame,  and 
vilify  the  persons  employed  by  our  said  lord  the  King,  in 
the  administration  of  the  Government  of  the  said  part  of 
the  said  United  Kingdom,  &c,  did  unlawfully  and  mali- 
eiously  print  and  publish  the  said  libel.  Mr.  Cobbett  was 
not  the  author,  but  only  the  publisher  of  the  letter.  Lord 
EUenborough,  C.J.,  in  his  summing  up  to  the  jury,  said  ;  "  It 
is  no  new  doctrine  that  if  a  publication  be  calculated  to 
alienate  the  affections  of  the  people,  by  bringing  the  Govern- 
ment into  disesteem,  whether  the  expedient  be  by  ridicule  or 
obloquy,  the  person  so  conducting  himself  is  exposed  to  the 
inflictions  of  the  law.  It  is  a  crime.  It  has  ever  been  con- 
sidered as  a  crime,  whether  it  be  wrapped  in  one  form  or  in 
another.  The  case  of  The  King  v.  Tutchin,  decided  in  the  time 
of  Lord  Chief  Justice  Holt,(a)  has  removed  all  ambiguity  from 
this  question ;  and  although,  at  the  period  when  that  case 
was  decided,  great  political  contentions  existed,  the  matter 
was  not  again  brought  before  the  judges  of  the  Court  by  any 

application  for  a  new  trial If  you  are  of  opinion  that 

the  publications  are  hurtful  to  the  individuals  or  to  the 
Government,  you  will  find  the  defendant  guilty;  if  on  the 
contrary  you  consider  them  neither  destructive  of  the  peace 
of  the  one  or  the  other,  you  will  acquit  him  of  the  charges 

under  this  information."(^) 

An  information  was  filed  in  i8ii  against  John  Hunt  and 
John  Leigh  Hunt  for  printing  and  publishing  in  Tlie 
Examiner  a  libel  tending  to  create  disaffection  in  the  army. 
The  information,"  said  Lord  Ellenborough  to  the  jury, 
states  that  the  defendants,  being  malicious,  seditious,  and 
ill-disposed  persons,  and  unlawfully  and  maliciously  devising 
and  intending  to  injure  the  military  service  of  our  lord  the 
King,  and  to  insinuate  and  cause  it  to  be  believed  that  an 
improper  and  cruel  method  of  punishment  was  practised  in 
the  army  of  our  said  lord  the  King,  and  that  persons  belong- 
ing to  the  said  army  were  punished  according  to  such  method 
with  great  and  excessive  severity,  and  thereby  to  raise  and 
excite  discontent  and  disaffection  in  the  minds  of  the  persons 

(a)  14  Howell's  St.  Tr.  1095. 
'  if))  Mr.  Cobbett  was  fonnd  gnilty,  but  was  not  called  up  for  judg- 
ment, having  redeemed  himself  by  giving  up  the  author  of  the  letter 
(the  Hon.  Robert  Johnson,  one  oi  the  judges  of  the  Court  of  Common 
Fleas  in  Ireland),  who  was  subsequently  prosecuted  and  convicted 
(See  Rex  v.  Johnson,  in  the  same  volume  ox  Howell's  St.  Tr.  and  7 
East.  65). 
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Pabtiv.  belonging  to  the  said  army,  and  to  deter  the  liege  subjects  of 
ckaptke  IV.  our  said  lord  the  King  from  entering  into  the  same,  published 
the  paper  in  question,  and  the  question  for  you  to  try  is, 
whether  the  publication  has  fairly  the  tendency  imputed  to  it. 
If  it  has  that  tendency  the  persons  must  be  punished  who 
have  published  it,  intending  to  produce  that  effect.  If  it 
shall  appear  to  you  that  such  is  the  obvious  tendency  of  the 
paper  which  is  in  evidence,  then  what  is  incumbent  on  the 
prosecutor  to  prove  will  have  been  made  out  "(a) 

jper  Beat,  J.  In  i820  an  information  was  filed  against  Sir  Francis  Bur- 

dett  for  writing  and  publishing  a  certain  scandalous,  malicious, 
and  seditious  Ubel  of  and  concerning  the  Government  of  this 
realm,  and  of  and  concerning  the  troops  of  our  lord 
the  King,  unlawfully  and  maliciously  devising  and  intending 
to  raise  and  excite  discontent,  disafifection,  and  sedition  among 
the  liege  subjects  of  the  King  and  amongst  the  soldiers  of 
our  said  lord  the  King,  and  to  move  and  excite  the  liege 
subjects  of  our  said  lord  the  King  to  hatred  and  dislike  of 
ibhe  Government  of  tliis  realm,  and  to  insinuate  and  cause  it 
to  be  believed  by  the  liege  subjects  of  our  said  lord  the  King 
that  divers  of  the  liege  subjects  of  our  said  lord  the  King 
had  been  inhumanly  cut  down,  maimed,  and  killed  by  cer- 
tain troops  of  our  said  lord  the  King  at  Loughborough,  in 
the  county  of  Leicester,  on  the  i6th  of  August,  1819;  the 
libel  being  contained  in  an  address  to  the  electors  of  West- 
imnster.(&)  Best,  J.,  told  the  jury  that  wliether  the  address 
was  published  with  the  intention  alleged  in  the  information 
was  peculiarly  for  their  consideration,  but  added  that  the 
intention  was  to  be  collected  from  the  paper  itself,  unless  the 
import  of  the  paper  were  explained  by  the  mode  of  publi- 
cation or  any  other  circumstances ;  that  if  it  appeared  that 
the  contents  of  the  paper  were  likely  to  excite  sedition  and 
disaffection,  the  defendant  must  be  presumed  to  intend  that 
which  his  act  was  likely  to  produce  ;  and  that  if  they  should 
be  of  opinion  that  such  was  the  intention  of  the  defendant, 
the  paper  published  with  such  an  intent  was  a  libel.(c)  The 
jury  found  the  defendant  guilty,  and  on  motion  for  a  new 
trial  the  Court  of  King's  Bench  held  that  the  question  had 
been  correctly  left  to  the  jury.((i) 

p«fLittied»ie,j.  A  body  of  policc  having  dispersed  an  assembly  of  people 
at  Birmingham,  an  indictment  for  seditious  libel  was  pre- 

(a)  31  Howell's  St.  Tr.  408.    The  jury  returned  a  verdict  of  not 
guilty. 

(b)  4  B.  &  Aid.  95.  (e)  Ibid,  120. 

{d)  Sir  Francis  Burdett  was  sentenced  to  three  months'  imprison- 
ment, and  a  fine  of  ;£2ooo. 
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ferred  against  the  writer  and  publisher  of  certain  resolutions  pawiv. 
agreed  to  by  a  body  called  the  General  Convention,  condemn-  chaptbbIV. 
ing  the  act  of  the  police  as  a  "  wanton,  flagrant,  and  unjust 
outrage  upon  the  people  of  Birmingham  by  a  bloodthirsty 
and  unconstitutional  force  from  London,  acting  under  the 
authority  of  men  who,  when  out  of  ofl&ce,  sanctioned  and 
took  part  in  the  meetings  of  the  people,  and  now,  when  they 
share  in  the  public  plunder,  seek  to  keep  the  people  in  social 
slavery  and  political  degradation  ;"  asserting  that  the  people 
of  Birmingham  were  "the  best  judges  of  their  own 
right  to  meet  in  the  Bullring  or  elsewhere,  have  their  own 
feelings  to  consult  respecting  the  outrage  given,  and  are  the 
best  judges  of  their  own  power  and  resources  to  obtain 
justice ;"  and  that  the  arrest  of  a  particular  individual  (Dr. 
Taylor)  "  affords  another  convincing  proof  of  the  absence  of 
all  justice  in  England,  and  clearly  shows  that  there  is  no 
security  for  life,  liberty,  or  property  till  the  people  have 
some  control  over  the  laws  they  are  called  upon  to  obey  "(a) 
Littledale,  J.,  thus  directed  the  jury  as  to  the  law  :  "  You 
will  first  have  to  consider  whether  the  statement  at  the 
commencement  of  the  indictment,  that  there  was  an  un- 
lawful assembly  which  was  dispersed  by  the  police,  be 
true  or  not,  and,  if  it  be  true,  you  will  then  have  to 
consider  whether  this  publication  was  or  was  not  a  calm 
and  temperate  discussion  of  the  events  which  had  occurred ; 
for  if  the  object  of  it  was  merely  to  show  that  the  con- 
duct of  the  police  was  improper,  that  would  not  be  illegal, 
because  every  man  has  a  right  to  give  every  public  matter 
a  candid,  full,  and  free  discussion.  If  the  language  of 
this  paper  was  intended  to  find  great  fault  with  the 
police  force,  even  that  might  not  go  beyond  ^  the  bounds 
of  fair  discussion  ;  and  you  have  to  say,  looking  at  the  whole 
of  this  paper,  whether  or  not  it  does  so.  With  respect  to  the 
first  resolution,  if  it  contains  no  more  than  a  calm  and  quiet 
discussion,  allowing  something  for  a  little  feeling  in  men's 
minds — for  you  cannot  suppose  that  persons  in  an  excited 
state  will  discuss  subjects  in  as  calm  a  manner  as  if  they 
were  discussing  matters  in  which  they  felt  no  interest — that 
would  be  no  libel ;  but  you  will  consider  whether  the  kind  of 
terms  made  use  of  in  this  paper  have  not  exceeded  the 
reasonable  bounds  of  comment  on  the  conduct  of  the  London 
police.  With  respect  to  the  second  resolution,  it  is  no  sedi- 
tion to  saj^  that  the  people  of  Birmingham  had  a  right  to  meet 
in  the  Bullring  or  anywhere  else;  but  you  are  to  consider 

(a)  Bex  y.  Collins y  Bex  v.  Lovett  (9  Gar.  &  P.  456,  462). 
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whether  the  words  that '  they  are  the  best  judges  of  their 
own  power  and  resources  to  obtain  justice/  meant  the  regular 
mode  of  proceeding  by  presenting  petitions  to  the  Crown  or 
either  House  of  Parliament,  or  by  publishing  a  declaratLon 
of  grievances ;  or  whether  they  meant  that  the  people  should 
make  use  of  physical  force  as  their  own  resource  to  obtain 
justice,  and  meant  to  excite  the  people  to  take  the  power 
into  their  own  hands,  and  meant  to  excite  them  to  tumult 
and  disorder.  The  third  resolution  refers  to  the  arrest  of 
Dr.  Taylor ;  and  if  the  arrest  of  Dr.  Taylor  was  considered 
to  be  illegal,  the  defendant  had  a  right  to  discuss  it  in  a 
calm,  quiet,  and  temperate  manner ;  and  if  Dr.  Taylor  had 
been  arrested  in  a  manner  wholly  illegal  and  improper,  we 
may  allow  for  some  warmth  of  expression.  I  have  already 
said  that  the  people  have  a  right  to  discuss  any  grievance 
that  they  have  to  complain  of,  but  they  must  not  do  it  in  a 
way  to  excite  tumult.  It  is  imputed  that  the  defendant 
published  this  paper  with  that  intent,  and,  if  he  did  so,  it  is 
in  my  opinion  a  seditious  libel."(^) 

"  With  respect  to  the  intent  of  the  defendant,"  said  the 
same  learned  judge,  "  a  man  must  be  taken  to  intend  the 
natural  consequences  of  what  he  has  done ;  and  if  this  paper 
has  a  direct  tendency  to  cause  unlawful  meetings  and  dis- 
turbances, and  to  lead  to  a  violation  of  the  laws,  that  is 
sufficient  to  bring  it  within  the  terms  of  this  indictment,  and 
it  is  a  seditious  libel.'X^) 

In  applying  the  foregoing  dicta,  the  observations  already 
made'  as  to  the  flexibility  of  our  common  law  and  the  effect 
of  altered  circumstances  (c)  should  be  borne  in  mind. 


Libels  on  the  Constitution  Generally. 


What  pnbiica- 

tionsaro 

llbeUoQs. 


"  If  it  be  the  highest  crime  known  to  our  laws  to  attempt 
to  subvert  by  force  the  Constitution  and  State,  it  is  certainly 
a  crime,  though  of  inferior  magnitude,  yet  of  great  enormity, 
to  endeavour  to  despoil  it  of  its  best  support — the  veneration, 
esteem,  and  aflTection  of  the  people.  It  is,  therefore, ,  a 
maxim  of  the  law  of  England,  flowing  by  natural  conse- 
quence and  easy  deduction  from  the  great  principle  of  self- 
defence,  to  consider  as  libels  and  misdemeanours  every  species 
of  attack  by  speaking  or  writing,  the  object  of  which  is  wan- 
tonly to  defame  or  indecorously  to  calumniate  that  economy. 


(a)  9  Car.  &  P.  460, 461. 

(6)  9  Car.  &  F.  466.    The  jnxy  returned  a  verdict  of  guilty  in  each 
caae.  (c)  Ante^  pp.  378,  379. 
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order,  and  constitution  of  things  which  make  up  the  general     pam^v. 
system  of  the  law  and  government  of  the  countiy.'Xa)  chaftb«  iv. 

"  It  is  scarcely  necessary  to  point  out,"  said  Fitzgerald,  J„ 
with  reference  to  certain  seditious  libels  published  at  the  time 
of  the  Fenian  disturbances  in  Ireland,(6)  "that  to  accom- 
plish treasonable  purposes,  and  to  delude  the  weak,  the 
unwary,  and  the  ignorant,  no  means  can  be  more  efifectual 
than  a  seditious  press.  With  such  machinery  the  preachers 
of  sedition  can  sow  widecast  those  poisonous  doctrines,  which, 

if  unchecked,  culminate  in  insurrection  and  rebellion 

Words  may  be  of  a  seditious  character,  but  they  might 
arise  from  sudden  heat,  be  heard  only  by  a  few,  create  no 
lasting  impression,  and  differ  in  malignity  and  permanent 
effect  from  writings." 

Much  of  what  has  already  been  said  in  general  as  to  the 
other  kinds  of  seditious  libels,  applies  also  to  the  present 
class.  Criticism  on  any  part  of  the  Constitution,  made  with 
a  view  to  bring  about  improvements  in  it,  are  not  inter- 
dicted; but  attacks  calculated  to  promote  insurrection, 
and  circulate  discontent,  to  degrade  and  vilify  the  Consti- 
tution, to  asperse  its  justice  and  anywise  impair  the  exercise 
of  its  functions,  are  termed  seditious  libels,  and  punished  as 
such.(c) 

"  It  is  open  to  the  community  and  to  the  press,"  said 
Fitzgerald,  J.,(rf)  "to  complain  of  a  grievance.  Well,  the 
mere  assertion  of  a  grievance  tends  to  create  a  discontent, 
which  in  a  sense  may  be  said  to  be  seditious ;  but  no  jury, 
if  a  real  grievance  was  put  forward,  and  its  redress  hondf/le 
sought,  although  the  language  used  might  be  objected  to — no 
jury  would  find  that  to  be  a  seditious  hbel.  It  might  be  the 
province  of  the  press  to  call  attention  to  the  weakness  or 
imbecility  of  a  Grovemment,  when  it  was  done  for  the  public 
good.  How  closely  that  trenches  on  the  law  of  sedition ;  and 
yet  such  writing,  when  hond  fide,  would  receive  protection 
from  a  jury." 

The  state  of  the  country  and  of  the  public  mind  when  the  state  of  coontry 
publication  takes  place  are  material  to  be  considered  in  f"  be  SnricSJSd. 
determining  whether  the  libel  was  published  with  a  seditious 
intention. 

"  If,"  said  the  learned  judge  last  referred  to,(e)  when  dealing 
with  a  seditious  publication  in  Ireland,  "  the  country  was  free 
from  political  excitement  and  disaffection,  was  engaged  in 

(a)  Holt's  Law  of  Libel,  81  (2nd  Edit.). 

(6)  Meg,  y.  Sullivan  and  Reg.  y.  Pigot,  1 1  Cox  Grim.  Gas.  46. 

(c)  Ibid.  86.  (d)  II  Goz  Grim.  Gas.  57. 

(e)  11  Goz  Grim.  Gas.  50.    See  also  p.  59. 
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Part  IV. 
Chaptxs  IV. 


Whole  publica- 
tion to  be 
looked  at. 


Latitude 
allowed  to 
political  writers. 


Seditious  publf' 
cations  copied 
iVom  forei^ni 
newspapers. 


the  peaceful  pursuits  of  commerce  and  industry,  the  publica- 
tion of  such  articles  as  have  been  extracted  from  American 
papers  might  be  free  from  danger  and  comparatively  inno- 
cent ;  but  in  a  time  of  political  trouble  and  commotion,  when 
the  country  has  just  emerged  from  an  attempt  at  armed  insur- 
rection, and  whilst  it  is  still  suffering  from  the  machinations 
and  overrun  by  the  emissaries  of  a  treasonable  conspiracy 
hatched  and  operating  in  a  foreign  land,  the  systematic  pub- 
lication of  articles  advocating  the  views  and  objects  of  that 
conspiracy  seems  to  admit  but  of  one  interpretation.  The 
intentions  of  men  are  inferences  of  reason  from  their  actions 
where  the  action  can  flow  but  from  one  motive,  and  be  the 
reasonable  result  of  but  one  intention." 

A  particular  passage  in  a  work  may  constitute  a  seditious 
libel ;  but  although  the  jury  are  to  form  their  judgment  upon 
the  particular  passage  charged  as  such,  they  may  compare 
it  with  the  whole  book,  and  see  how  it  is  qualified  by  it.(a) 
So  with  regard  to  newspaper  articles :  the  jury  are  to  con- 
sider not  isolated  passages,  but  the  whole  of  the  articles  com- 
plained of.(6) 

A  considerable  latitude  is  allowed  to  the  publications  of 
political  writers.  "  In  a  free  country  like  ours,"  said  Lord 
Kenyon,  C.J.,(c)  "the  productions  of  a  political  author 
should  not  be  too  hardly  dealt  with."  And  Fitzgerald,  J., 
told  the  jury,  in  the  case  already  referred  to,  not  to  pause,  in 
dealing  with  the  articles  charged  as  seditious  libels,  upon  an 
objectionable  sentence  here,  or  a  strong  word  there;  that 
it  was  not  mere  strong  or  turgid  language  that  was  to 
influence  them ;  that  to  public  political  articles  great  latitude 
is  given,  dealing  as  they  do  with  the  public  affairs  of  the 
day ;  such  articles,  if  written  in  a  fair  spirit,  and  bond  Jide, 
often  result  in  the  production  of  great  public  good;  and 
therefore  the  learned  judge  advised  and  recommended  the 
jury  to  deal  with  the  publications  before  them  in  a  free,  fair, 
and  liberal  spirit,  and  not  to  ^dew  them  with  an  eye  of  nar- 
row criticism.(d) 

The  fact  that  the  seditious  writings  are  only  copies  of 
articles  published  in  foreign  newspapers,  does  not  exempt 
the  publisher  in  this  country  from  liability. 

It  was  contended  in  Reg,  v.  Pigott{e)  that  the  defendant 
was  justified  in  publishing,  as  foreign  news,  articles  of  a 

(a)  Fer  Lord  Kenyon,  C  J.,  E.  v.  Beeves  (2  Peake's  N.P.  Cas.  87). 
See  also  Bex  v.  Lambert  and  Perry  (2  Camp.  400}. 
(6)  Per  Fitzgerald,  J.  (i  i  Cox  Crim.  Cas.  58). 
(c)  2  Peakes^  N.P.  Cas.  86.  (d)  1 1  Cox  Crim.  Cas.  59. 

{e)  1 1  See  Cox  Crim.  Cas.  46. 
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seditious  and  treasonable  character,  extracted  from  American  pa«tjv. 
newspapers.  "  I  am  bound,"  said  Fitzgerald,  J.,  to  the  cha^ftrr  iv. 
grand  jury,  "  to  warn  you  against  this  very  unsound  conten- 
tion ;  and  I  may  now  tell  you,  with  the  concurrence  of  my 
learned  colleague  (Deasy,  B.),  that  the  law  gives  no  such 
sanction,  and  does  not,  in  the  abstract,  justify  or  excuse  the 
republication  of  a  treasonable  or  seditious  article,  no  matter 
from  what  source  it  may  be  taken.  In  reference  to  all  such 
republications,  the  time,  the  object,  and  all  the  surrounding 
circumstances  are  to  be  taken  into  consideration,  and  may 
be  such  as  to  rebut  any  inference  of  a  criminal  intention  in 
republication.  If,  for  instance,  one  of  the  leading  newspapers 
should,  in  good  faith,  publish  the  proceedings  of  a  foreign 
conspiracy,  with  a  view  to  communicate  intelligence  or  a 
warning  to  the  nation,  accompanying  it  with  proper  editorial 
comments,  the  circumstances  would,  in  every  rational  mind, 
negative  the  idea  of  any  seditious  design.  If,  on  the  other 
hand,  at  a  period  of  great  political  excitement,  where  a 
treasonable  confederacy  existing  amongst  them  was  urging 
the  deluded  people  to  armed  insurrection,  a  journal  was 
found  habitually  devoting  a  considerable  portion  of  its  space 
to  the  republication  from  a  foreign  source  of  treasonable  or 
seditious  articles,  addressed  to  the  people  of  this  country, 
without  one  word  of  warning,  or  one  note  of  disapproval, 
then  it  would  be  reasonable  to  infer  that  the  publisher 
intended  what  would  be  the  natural  consequences  of  liis  acts — 
namely,  to  promote  some  seditious  object.  If  the  law  be 
powerless  in  the  case  of  such  publications,  then  we  may  as 
well  blot  out  from  the  statute-book  the  chapter  on  seditious 
libel,  which  would  take  away  from  society  tlie  great  pro- 
tection which  the  law  affords  to  their  institutions."(^) 

Whether  a  newspaper  article  is  original  or  not,  may, 
however,  be  a  material  consideration  in  determining  the 
intention  with  which  it  was  published.(6) 

The  following  is  a  summary  of  the  older  cases  decided  sammary  of  the 
under  this  head,  whicli  are  not  numerous,  owing  probably  ^  ^  ^'**' 
to  the  fact  that  in  the  early  times  of  our  history,  libels  of 
this  class  were  considered  as  partaking  of  the  nature  of 
treason.(c) 

(a)  1 1  Gox  Grim.  Gas.  46,  47.  Gompare  the  remarks  of  the  same 
learned  judge  at  the  end  of  p.  56. 

(b)  See  per  Fitzgerald,  J.,  Ibid.  56. 

(c)  Holt,  L.  L.  86.  Williams,  a  banrister  of  the  Middle  Temple,  was 
in  the  seventeenth  year  of  James  I.  indicted,  convicted,  and  executed 
for  hiffh  treason,  in  writing  two  books,  the  one  called  "  Balaam's  Ass,*' 
and  the  other  called  *'  Specolum  Eegale,''  in  which  he  predicted  that 
the  king  woold  die  in  the  year  1621  (2  Boll.  Bep.  88). 
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Paotiv.  Qjjg  Brewster  was  indicted  and  convicted  in  the    15th 

chawm  IV,  Charles  II.,  for  printing  and  publishing  a  libel  called  "  The 
Phoenix,  or  the  Solemn  Let^^ue  and  Covenant,"  in  whidi 
it  was  declared  that  a  king  abusing  his  power  tx)  the  over- 
throw of  religion,  laws,  and  liberties,  may  be  controlled  and 
opposed ;  and  if  he  sets  himself  to  overthrow  all  these  by 
arms,  then  they  who  have  the  power,  as  the  estates  of  the 
land,  may  and  ought  to  resist  by  arms.(a) 

In  the  29th  Charles  II.,  an  information  was  filed  against 
one  Harrison,  charging  that  he,  maliciously  and  traitorously 
intending  to  stir  up  sedition  and  to  create  a  disturbance 
between  the  King  and  his  people,  had  published,  uttered, 
and  proclaimed  of  and  concerning  the  Government  and  rule 
of  England,  and  of  and  concerning  the  traitors  who  adjudged 
King  Charles  I.  to  death,  that  the  Government  of  the 
kingdom  consists  of  three  estates,  and  tliat  if  a  rebellion 
should  happen  in  the  kingdom,  unless  tliat  rebellion  was 
against  the  three  estates,  it  was  no  rebellion.  The  Court, 
supposing  that  the  words  did  tend  to  set  on  foot  that  position 
upon  wliich  the  war  levied  in  1641  by  the  two  Houses 
against  the  King  was  grounded,  were  much  displeased  that 
the  counsel  for  the  defendant  would  pretend  to  defend  them, 
or  to  put  any  tolerable  sense  upon  them,  and  gave  judgment 
for  the  King.(J) 

In  the  5ti^  Anne,  Dr.  Brown  was  convicted,  on  an  infor- 
mation, of  having  published  a  libel  entitled  "Mercurius 
Politicus,"  reflecting  on  the  State  and  Constitution,  as 
settled  at  the  Eevolution,  which  he  represented  as  the 
"  destruction  of  the  laws  of  England."(c) 

A  treatise  on  hereditary  right,  by  Bedford,  was  held  to 
be  a  libel,  though  it  contained  no  reflection  upon  any  part 
of  the  then  Grovemment,  in  the  12th  Anne.(d) 

An  information  was  filed  in   1754  against  Eichard  Nutt 

for  printing  and  publishing  a  certain  false,-  wicked,  scanda- 

*     lous,  seditious,  and  malicious    libel,  entitled    The   London 

(a)  Be»  V.  Brewster  (Hil.  Term,  15  Car.  2 ;  Dig.  L.  L.  76). 

{b)  Bex  V.  Harrison  (3  Keb.  841 ;  Yent.  324).  Harrison  was 
sentenced  to  pay  a  fine  of  ;£iooo,  to  find  surety  for  his  good 
behavionr  for  seven  years,  and  to  renounce  his  error  in  open 
court 

(c)  Beg,  v.  Brown  (Trin.  Term,  5  Anne ;  11  Mod.  86).  He  was  sen- 
tenced to  the  pillory,  and  to  pay  a  fine  of  forty  marks. 

(d)  Beg,  v.  Bedford  (2  Str.  789).  On  this  case  Lord  Coleridge,  C.J., 
in  his  charge  in  Beg,  v.  Foois  observed :  **  I  need  hardly^ay  that  if  such 
a  case  arose  now  no  judge  would  follow  that  authority,  no  jury  would 
convict ;  the  whole  proceeding  would  be  denounced,  and  rightly  de- 
nounced, as  altogether  monstrous."    (P.  13.) 


i 


SEDITIOnS   LIBELS.  415 

livening  Post,  tending  to  represent  this  kingdom  in  a  pawiy. 
miserable  and  wretched  state  and  condition,  and  with  a  view  chaptebiv. 
to  traduce  the  late  happy  Eevolution,  and  to  suggest  that  it 
was  an  unjustifiable  and  unconstitutional  proceeding ;  and 
also  to  dispute  and  call  in  question  the  settlement  and  limi- 
tation of  the  succession  of  the  Crown  of  this  realm  in  the 
present  most  illustrious  family ;  and  to  represent  the  same  as 
illegal  and  unwarrantable,  and  to  make  it  be  believed  that  the 
said  late  most  happy  Eevolution  and  the  settlement  of  the 
Crown  of  this  realm  as  now  by  law  established  had  been 
attended  with  fatal  and  pernicious  consequences  to  the  sub- 
jects of  this  realm.  He  was  found  guilty,  and  sentenced  to 
the  pillory,  a  fine  of  jf  5C»,  and  imprisozmient  in  the  King's 
Bench  for  two  years.(a) 

Dr.  John  Shebbeare  was  convicted  in  1758  of  printing  and 
publishing  a  certain  false,  wicked,  scandalous,  seditious,  and 
malicious  libel,  entitled  "A  Sixth  Letter  to  the  People  of 
England  on  the  Progress  of  National  Euin,  in  which  it  is 
shown  that  the  present  Grandeur  of  France  and  the  Calami- 
ties of  this  Nation  are  owing  to  the  Influence  of  Hanover  on 
the  Councils  of  England ;"  tending  to  traduce  the  Revolution, 
and  to  represent  it  as  the  foundation  of  all  those  imaginary 
evils  and  calamities  which  the  defendant  would  falsely 
insinuate  the  subjects  of  this  kingdom  did  labour  under ;  and 
also  to  asperse  the  memory  of  King  William  III.  and  of 
King  George  I. ;  and  to  represent  the  public  measures  which 
were  taken  and  pursued  during  the  course  of  their  respective 
reigns  as  wicked,  corrupt,  and  fatal  measures  to  this  kingdom  ; 
and  also  to  asperse,  scandalize,  and  vilify  the  late  Kling  and 
his  administration  of  the  government  of  this  kingdom ;  and  to 
make  it  thought  that  the  public  affairs  of  this  kingdom  were 
in  a  most  unhappy  and  declining  state ;  and  that  the  subjects 
of  this  kingdom  were  unnecessarily  and  most  intolerably 
loaded  and  oppressed  with  taxes,  debts,  and  subsidies ;  and 
also  to  insinuate  that  the  late  King  had  no  concern  for  the 
people  of  England,  nor  any  regard  for  the  interest,  honour, 
or  welfare  of  this  kingdom,  but  that  the  treasure  and 
riches  of  this  kingdom  were  misapplied,  wasted,  and  dis- 
sipated in  support  of  the  Electorate  of  Hanover  and  his 
German  dominions.(&) 

Thomas  Paine  was  convicted  in  1792  upon  an  information 
charging  him  with  being  the  author  and  publisher  of  a  sedi- 

(a)  Mich.  Term,  27  Qeo.  2,  Big,  L.  L.  68. 

(6)  Beos  V.  Shebbeare  (Hil.  Term.  31  Geo.  2,  KB.  MSS.).  The 
defendant  was  fined  £$,  sentenced  to  the  pilloxy,  and  to  be  imprisoned 
three  years. 
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Pabtjv.     tious  libel,  the  tendency  of  which  was  "  to  traduce  and  vilify 

chaptxbiv.    the  late  happy  Eevolution,  the  settlement  of  the  Crown  and 

regal  Government  as  by  law  established,  and  also  the  Bill  of 

Rights,  the  Legislature,  Government,  Laws,  and  Parliament  of 

tliis  kingdom."(^) 

John  Cuthell,  a  bookseller,  was  found  guilty  in   1799,  of 

publishing  a  seditious  libel  written  by  the  Rev.  G.  Wakefield ; 

but,  on  filing  his  affidavit  that  he  had  no  knowledge  whatever 

of  the  contents  or  nature  of  the  book,  he  was  discharged  on 

payment  of  a  fine  of  thirty  marks.(&) 
Gen«rai  remark        As  to  libcls  upon  the  Constitution  generally,  it  is  beyond 
authoritiei        qucstion  that  a  number  of  the  old  decisions  would  not  be 

regarded  as  binding  precedents  at  the  present  day .(c) 


CHAPTER  V. 

OTHER  LIBELS  NOT  OF  A  PRIVATE  CHARACTER. 

Libels  of  a  qun$i  BESIDES  the  libels  of  a  public  character  which  have  hitherto 
public  character,  g^gg^ggd  Qur  attention,  and  which  the  State  in  its  corporate 

capacity  punishes,  there  are  others  of  a  j^'^-public  character 
which  present  themselves  for  consideration  next  in  order 
before  we  enter  on  the  discussion  of  libels  on  private 
individuals. 

I. — Libels  on  Houses  of  Parlla^ient. 

Contempts  of  Of  libcls  of  tliis  kind  one  class  forms  a  di^dsion  of  the 
PwlSSicnt.  general  head  of  offences  called  contempts.  Libels  on  either 
House  of  Parliament  have  frequently  been  treated  as 
breaches  of  privilege,  and  punished  as  such  by  the  inune- 
diate  action  of  the  House  itself.  Oftentimes  they  have 
been  dealt  with  by  prosecutions  in  the  Courts  of  common 
law,  directed  by  the  House  which  has  been  libelled  either 
in  its  collective  character  or  in  the  person  of  one  of  its 
members. 

The  general  principle  relating  to  contempts  of  this  kind 
has  thus  been  stated:  "Whatever  grossly  reflects  on  the 
character  of  a  member  of  either  House,  or  whatever  imputes 
to  him  what  it  would  be  a  libel  to  impute  to  an  ordinary 

(a)  Bex  V.  Paiiie  (32  Geo.  3,  K.  B.  MSS.)  The  defendant,  not  ap- 
pearing to  receive  the  judgment  of  the  Court,  was  outlawed. 

(6)  Rex  V.  Cuthell  (27  Howell's  St.  Tr.  642). 

(c)  See,  for  example,  the  remarks  of  Lord  Coleridge,  C.J.,  on  Beg.  v. 
Bedford,  cited  ante,  p.  414,  note  (d). 
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person,  is  a  contempt,  and  thereby  breach  of  priyilege  ;  it  is      p^j^iv. 
a  direct  assault  upon  his  character,  and  through  the  odijum    chapte«  v. 
presumed  to  be  excited  thereby,  a  consequential  obstruction 
of  his  political  duties."(^) 

The  ^ouse  of  Lords  formerly  inflicted  fine,  imprisonment,  House  of  Lords, 
and  the  pillory  for  offences  of  this  kind  against  its  members ; 
but  in  more  recent  times  commitment,  with  or  without  fine, 
has  been  the  ordinary  punishment  inflicted  by  both  Houses 
of  Parliament.(&) 

Punishments  of  the  latter  description  were  inflicted  by 
the  House  of  Lords  in  1663  for  a  libel  on  Lord  Gerard  of 
Brandon ;  in  1688  for  printing  a  paper  reflecting  on  Lord 
Grey  of  Wark  ;(c)  and  in  1779  for  a  libel  on  the  Bishop  of 
Llandaff.(rf)  In  1722  persons  were  attached  for  printing 
libels  concerning  Lord  Straflford(e)  and  Lord  Kinnoul ;(/) 
and  in  1776  for  sending  an  insulting  letter  to  the  Earl  of 
Coventry,  the  offender  in  the  last  case  being  afterwards 
reprimanded  and  ordered  to  be  continued  in  custody  until 
he  find  security  for  his  good  behaviour.(^)  .  For  examples 
of  the  punishment  of  pillory,  see  the  cases  of  Thomas  Morley 
in  1623,  for  a  libel  on  the  Lord  Keeper,(A)  and  William 
Carr  in  1667,  for  dispersing  scandalous  and  seditious  printed 
papers  against  Lord  Gerard  of  Brandon.(i) 

In  1834,  ^  leading  article  having  appeared  in  the  Morning 
Post  reflecting  upon  the  conduct   of  the  Lord   Chancellor 

(a)  Holt's  Law  of  Libel,  p.  118. 

(6)  22  Lords'  J.  351,  307,  380.  "This  sninmary  proceeding  is 
nsuallj  defended  by  a  technical  analogy  to  what  are  called  attach- 
ments for  contempt,  by  which  every  court  of  record  is  entitled  to 
pnnish  by  imprisonment,  if  not  also  by  fine,  any  obstruction  to  its 
acts  or  contumacious  resistance  of  them.  But  it  tended  also  to. raise 
the  dignity  of  Parliament  in  the  eyes  of  the  people,  at  times  when  the 
Government,  and  even  the  courts  of  justice,  were  not  greatly  inclined 
to  regard  it,  and  has  been  also  a  necessary  safeguard  against  the 
insolence  of  power.  The  majority  are  l)ound  to  respect,  and  indeed 
have  respected,  the  rights  of  every  member,  however  obnoxious  to 
them,  on  questions  of  privilege.  Even  in  the  case  most  likely  to  occur 
in  the  present  age,  that'  of  libels,  which  by  no  unreasonable  stretch 
come  under  the  head  of  obstructions,  it  would  be  unjust  that  a 
patriotic  legislator,  exposed  to  calumny  for  his  zeal  in  the  public 
cause,  should  be  necessarilv  driven  to  a  troublesome  and  uncertain 
process  at  law,  when  the  offence  so  manifestly  affects  the  real  interests 
of  Parliament  and  the  nation.  The  application  of  this  principle  must, 
of  course,  require  a  discreet  temper,  which  was  not  perhaps  always 
observed  in  former  times,  especially  in  the  reign  of  WUuam  III." 
(Hallam,  Const.  Hist.,  chap.  16). 

(c)  14  Lords'  J.  144.  (d)  42  Lords'  J.  129. 

(e)  22  Lords*  J.  129.  (/)  Ibid,  149. 

(g)  39  Lords'  J.  314,  331.  (i)  3  Lords'  J.  276. 


{%)  12  Lords'  J.  174. 
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House  of 
Commons. 


y^"  i^'  (Lord  Brougham)  with  reference  to  a  case  which  had  come 
Chafpbe  v.  before  the  House  of  Lords  on  appeal,  the  House  resolved  that  the 
paragraph  was  a  gross  breach  of  their,privileges,  and  committed 
the  editor  to  the  custody  of  the  Usher  of  the  Black  Kod.(a) 

In  the  case  of  Arthur  Hall  in  1581,  himself  a  member  of 
Parliament,  the  House  of  Commons  inflicted  the  threefold 
penalty  of  imprisonment,  fine,  and  expulsion  for  a  printed  libel, 
"  not  only  reproaching  some  particular  good  Members  of  the 
House,  but  also  very  much  slanderous  and  derogatory  to  its 
general  authority,  power,  and  state,  and  prejudicial  to  the  vali- 
dity of  its  proceedings  in  making  and  establishing  of  laws."(6) 

In  1805,  Peter  Stuart  was  committed  to  the  custody  of 
the  Serjeant-at-Arms  for  a  breach  of  privilege  in  printing 
and  publishing  in  the  Daily  Advertiser,  Oradey  and  True 
Briton,  certain  libellous  reflections  on  the  character  and 
conduct  of  the  House.(c)  In  18 10,  Sir  F.  Burdett,  a  member 
of  the  House,  was  sent  to  the  Tower  for  publishing  "a 
libellous  and  scandalous  paper  reflecting  upon  the  just 
rights  and  privileges  of  the  House."(^)  Iii  18 19,  the  House 
resolved  that  a  certain  pamphlet,  of  which  Mr.  Hobhouse 
acknowledged  himself  to  be  the  author,  was  a  "  scandalous 
libel  containing  matter  calculated  to  inflame  the  people 
into  acts  of  violence  against  the  Legislature,  and  against  tliis 
House  in  particular,"  and  that  it  was  "  an  high  contempt  of  the 
privileges  and  of  the  constitutional  authority  of  this  House ;" 
and  the  writer  of  the  pamphlet  was  committed  to  Newgate.(^) 

Yarrington  and  Groome  in  i68o,(/)  one  Smelt  in 
i6Sg,(ff)  and  John  Eye  in  i6g6,{h)  were  committed  for 
libellous  attacks  on  members.  The  House  committed 
one  Woodfall  in  1774  for  publishing  a  letter  reflecting 
on  the  character  of  the  Speaker,(i)  and,  in  182 1,  the 
author  of  a  paragraph  in  the  John  Bull  newspaper  con- 
taining a  libel  on  one  of  the  members.(y)  In  1832,  two 
solicitors   were  called  to  the  bar  of  the  House  for  a  libel 

(a)  66  Lords'  J.  704,  737 *  743.  764- 

(6)  D'Ewes,  219;  Hatsell,  ^;  i  Com.  J.  125,  126.  "This,"  says 
Hallam  (Const.  Hist,  chap.  5),  "  is  the  leading  precedent,  as  far  as 
records  show,  for  the  power  of  expulsion,  whicn  the  Commons  have 
ever  retained  without  dispute  of  those  who  would  most  curtail  their 
privileges."  This  is  the  first  instance  of  a  libel  punished  by  the 
House  (Per  Lord  Ellenborough,  C.  J.,  14  East.  142). 

(c)  60  Com.  J.  214,  216.  (d)  65  Com.  J.  252. 

(e)  75  Com.  J.  57.  See  also  the  case  of  O'Connell,  who  was  repri- 
manded in  his  place  by  the  Speaker  for  certain  defamatory  expres- 
sions contained  in  a  speech  dehvered  at  a  public  meeting  (93  Com.  J. 
307,  312,  316). 

(/)  9  Com.  J.  654,  656.     {g)  10  Com.  J.  244.      (h)  1 1  Com.  J.  656. 

(i)  34  Com.  J.  456.  ij)  76  Com.  J.  335. 
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contained  in  a  printed  handbill,  being  a  copy  of  an  official 
letter  signed  by  them  and  addressed  to  a  committee  sitting 
on  the  Sunderland  Wet  Docks  Bill,  reflecting  on  the  con- 
duct of  certain  members  of  the  committee,  and  containing 
a  statement  of  the  manner  in  whicli  the  members  had 
voted  in  the  committee.  The  writers  having  expressed 
regret  for  their  oJBfence,  the  House  resolved  that  the  letter 
contained  libellous  matter  reflecting  on  the  committee,  and 
that  the  two  solicitors  had  been  guilty  of  a  high  breach  of 
the  privileges  of  the  House;  and  that  they  should  be 
admonished  by  the  Speaker.(a)  In  1858,  the  proprietor  and 
publisher  of  the  Carlisle  Examiner  and  North-  Western  Adver- 
tiser was  committed  to  the  custody  of  the  Serjeant-at-arms 
for  publishing  an  article  imputing  partial  and  corrupt 
motives  to  the  chairman  of  a  committee  on  a  railway  bill, 
and  containing  reflections  on  other  members  of  the  committee. 
He  was  discharged  from  custody  on  unreservedly  retracting  all 
imputations  contained  in  the  article,  and  paying  the  fees.(6) 

Complaint  having  been  made  to  the  House  of  Commons  in 
1873  of  Mr.  Plimsoirs  book,  "  Our  Seamen :  an  Appeal,"  as 
containing  statements  impugning  the  cliaracter  of  certain 
members  of  the  House  and  threatening  further  exposure,  in 
order  to  influence  their  conduct  in  Parliament,  a  motion  was 
made  that  "  to  accuse  in  a  printed  book,  members  of  this  House 
of  grievous  ofiences,  and  to  threaten  them  with  further  expo- 
sure if  they  take  part  in  its  debates,  is  conduct  highly  repre- 
hensible and  injurious  to  the  honour  and  dignity  of  this  House." 
Mr.  Plimsoll  having  tendered  to  the  House  the  sincere  expres- 
sion of  his  regret  for  his  unintentional  fault,  and  making  the 
most  ample  apology,  the  motion  was  by  leave  withdrawn.(c) 

The  publication  by  the  same  gentleman  in  1880  of  placards 
addressed  to  the  electors  of  Westminster,  and  denouncing  the 
conduct  of  one  of  its  representatives,  was  resolved  to  be  a 
breach  of  the  privileges  of  the  House ;  but,  Mr.  Plimsoll  having 
apologised  and  withdrawn  the  imputation  made  by  him  upon 
the  member  attacked,  the  House  resolved  that  no  further 
action  on  its  part  was  necessary.(c?) 

The  consciousness  of  full-grown  power  and  irresistible 
strength  has  led  the  House  in  more  recent  times  to  pass  by, 
as  unworthy  of  its  notice,  many  newspaper  and  other  attacks 
upon  the  conduct  of  members  which  in  olden  times  would 
have  been  seriously  dealt  with.(e) 

(a)  87  Com.  J.  278,  294, 

(h)  113  Com.  J.  189, 192,  203.  See  also  72  Ibid,  232;  93  Ibid,  436. 

(c)  128  Com.  J.  60,  61.  (d)  135  Com.  J.  46,  54. 

(e)  See,  for  example,  the  case  of  Mr.  Aeton's  letter  in  1872  with 
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Pabt  IV. 
CHAnssV. 


RMolaiioni  of 
the  Hoiue  of 
Commons. 


Legality  of 
commitment. 


In  order  that  an  attack  on  the  character  of  a  member 
should  be  a  breach  of  privilege,  the  attack  must  be  upon  liim 
in  his  capacity  of  member.  "Aspersions,"  says  Sir  Erskine 
May,(a)  "  upon  the  conduct  of  members  as  magistrates,  or 
officers  in  the  army  or  navy,  or  as  counsel,  or  employers  of 
labour  or  in  private  life,  or  otherwise  than  in  relation  to 
Parliament,  are  within  the  cognisance  of  the  Courts,  and  are 
not  fit  subjects  for  complaints  to  the  House  of  Commons." 

The  following  resolutions  relating  to  this  subject  have  at 
various  times  been  passed  by  the  House  of  Commons. 

In  1699  (22nd  April)  it  was  resolved  "  that  the  publisliing 
the  names  of  the  members  of  this  House,  and  reflecting  upon 
them,  and  misrepresenting  their  proceedings  in  Parliament, 
is  a  breach  of  the  privilege  of  this  House,  and  destructive  of 
the  freedom  of  Parliament."(6) 

In  1 70 1  (26th  February)  a  resolution  of  a  committee  was 
agreed  to  by  the  House,  "  that  to  print  or  publish  any  books 
or  libels  reflecting  upon  the  proceedings  of  the  House  of 
Commons,  or  any  member  thereof,  for  or  relating  to  his 
service  therein,  is  a  high  violation  of  the  rights  and  pri\'ileges 
of  the  House  of  Commons."(c) 

In  1790  (21st  May)  a  general  resolution  was  passed  by  the 
House,  "  that  it  is  against  the  law  and  usage  of  Parliament, 
and  a  high  breach  of  the  privilege  of  this  House,  to  write,  or 
publish,  or  cause  to  be  written  or  published,  any  scandalous  and 
libellous  reflection  on  the  honour  and  justice  of  this  House,  in 
any  of  the  impeachments  or  prosecutions  in  wliich  it  is 
engaged."(c?) 

The  legality  of  commitments  by  the  House  of  Com- 
mons, on  the  Speaker's  warrant,  was  discussed  and  fully 
recognised  by  the  Court  of  King's  Bench  in  the  case  of  Bur- 
dett  V.  Abbott(e)  That  was  an  action  against  the  Speaker 
of  the  House  of  Commons  for  breaking  and  entering  the 
house  of  the  plaintiff  (a  member  of  Parliament),  arresting 
him,  taking  him  to  tlie  Tower  of  London,  and  imprisoning 
him  there;  acts  which  tlie  defendant  justified  under  a 
resolution  of  the  House  that  a  certain  letter  published  by 
the  plaintiff  in  Cobbett's  Weekly  Begider,  was  "a  libellous 
and  scandalous  paper,  reflecting  on  the  just  rights  and 
privileges  of  that  House,"  and  that  the  plaintiff'  had 
thereby  been  guUty  of  a  breach  of  the  privileges  of  the 

reference  to  the  Ecclesiastical  Dilapidations  Bill  of  that  year  (2 1 3  Hans. 
560) ;  the  case  of  the  Fall  Mall  Gazette  attack  npon  the  Irish  mem- 
bers in  1873  (215  Hans.  530-542),  and  the  case  of  Mr.  O'Donnell  and 
the  Globe  newspaper  in  1878  (239  Hans.  1399). 

(a)  Parliamentary  Practice,  £d.  9,  p.  100.         (h)  12  Com.  J.  661. 

(c)  13  Com.  J.  767.        (d)  45  Com.  J.  508.        (e)  14  East.  i. 
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House ;  whereupon  it  was  ordered  that  the  Speaker  should  ^*^^- 
issue  his  warrant  to  commit  him  to  the  Towey.  "Can  the  chawmv. 
High  Court  of  Parliament,"  said  Lord  EUenborough,  C.J., 
in  his  judgment,  "  or  either  of  the  two  Houses  of  which  it 
consists,  be  deemed  not  to  possess  intrinsically  that  authority 
<jf  punishing  summarily  for  contempts  which  is  acknow- 
ledged to  belong,  and  is  daily  exercised  as  belonging,  to 
every  superior  court  of  law,  of  less  dignity  undoubtedly  than 
itself  ?  And  is  not  the  degradation  and  disparagement  of 
the  two  Houses  of  Parliament,  in  the  estimation  of  the 
public,  by  contemptuous  libels,  as  much  an  impediment  to 
their  efficient  acting  with  regard  to  the  public,  as  the 
actual  obstruction  of  an  individual  member  by  bodily  force, 
in  his  endeavour  to  resort  to  the  place  where  Parliament  is 
holden  ?  And  would  it  consist  with  the  dignity  of  such 
bodies,  or,  what  is  more,  with  the  immediate  and  effectual 
exercise  of  their  important  functions,  that  they  should  wait 
the  comparatively  tardy  result  of  a  prosecution  in  the 
ordinarj'  course  of  law  for  the  vindication  of  their  privileges 
from  wronor  and  insult?  The  necessitv  of  the  case  would 
therefore,  upon  principles  of  natural  reason,  seem  to  reqmre 
that  such  bodies,  constituted  for  such  purposes  and  exer- 
cising such  functions  as  they  do,  should  possess  the  powers 
which  the  liistory  of  the  earliest  times  shows  that  they  have 
in  fact  possessed  and  used."(*) 

The    Speaker,    in    issuing    such    a    warrant,    does    not, 
4iccording    to    Bavley,    J.,(6)    act    in    the    character    of    a 

(a)  It  has  been  held  in  America,  by  the  Supreme  Conrt  of  the 
United  States,  that  the  Hoase  of  Representatives  has,  by  necessary 
implication,  a  general  power  of  punishing  and  committing  for 
contempts,  notwithstanding  that  the  lex  serif  ta,  "  the  Constitution 
of  the  United  States,"  had  expressly  conferred  upon  it  a  power  to 
punish  "  its  members ;"  thereby,  as  it  was  argued,  on  the  principle  that 
<mumeratio  uniua  est  excliisio  alterius,  prohibiting  the  jurisdiction  in 
the  case  of  persons  not  members  of  the  House.  "  It  is  true,"  said 
Johnson,  J.,  delivering  the  judgment  of  the  Court,  "  that  such  a  power, 
if  it  exists,  must  be  derived  from  impUcation,  and  the  genius  and 
spirit  of  our  institutions  are  hostile  to  the  exercise  of  imphed  powers. 
....  That  a  deliberate  assembly,  clothed  with  the  majesty  of  the 
people,  and  charged  with  the  care  of  all  that  is  dear  to  them; 
composed  of  the  most  distinguished  citizens,  selected  and  drawn 
together  from  every  quarter  of  a  great  nation ;  whose  deliberations  are 
required  by  pubhc  opinion  to  be  conducted  under  the  eye  of  the 
public,  and  whose  decisions  must  be  clothed  with  all  that  sanctity 
which  unlimited  confidence  in  their  wisdom  and  purity  can  inspire ; 
that  Buch  an  assemblv  should  not  possess  the  power  to  suppress 
rudeness  or  repel  insult,  is  a  supposition  too  wild  to  be  suggested" 
{Andersmi  v.  JJunn,  6  Wheat.  Bep.  204). 

(6)  14  East.  159. 
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pamjv.      subordinate  officer,  but  in  that  of  a  member  of  the  House. 

chaptbbv.  "When  the  JHouse  make  an  order  that  their  Speaker  shall 
issue,  his  warrant,  they  do  not  direct  him  to  do  it  as  a  sub- 
ordinate minister  to  them,  but  only  as  being  the  indi\ddual 
member  of  greatest  dignity  in  the  House,  by  whom  on  this 
and  other  occasions  the  House  speaks  and  acts;  and  his 
act  in  this  respect  is  not,  I  think,  the  act  of  an  officer,  but 
the  act  of  a  member  of  the  House.  But  if,"  adds  the  learned 
judge,  "it  were  the  act  of  an  officer  of  the  House,  acting 
under  and  by  virtue  of  its  judgment  on  the  subject  matter, 
I  cannot  help  thinking  that,  where  a  Court  has  competent 
jurisdiction  to  decide  upon  a  point,  and  has  decided  and 
given  judgment  upon  it,  and  they  direct  their  officer  to 
carry  that  judgment  into  execution,  the  officer  is  protected 

by  that  judgment."(^) 

This  was  so  decided  by  the  Court  of  Exchequer  Chamber(6) 
(Parke,  Alderson,  and  Rolfe,  BB.,  Coltman,  Maule,  and 
Creswell,  JJ.),  reversing  the  decision  of  the  majority  of 
the  Court  of  Queen's  Bench,  who  held  a  Speaker's  warrant 
void  because  it  did  not  show  a  sufficient  authority  on  the 
face  of  it  to  justify  tlie  defendant  in  all  he  admitted  to 
have  done.  Parke,  B.,  in  delivering  the  unanimous  judg- 
ment of  the  Exchequer  Chamber,  said  :  "  If  in  tliese  Courts 
the  writ  of  attachment  need  not  state  any  special  grounds 
in  order  to  show  that  the  Court  is  acting  duly,  formally, 
and  regularly,  what  good  reason  can  be  assigned  for  re- 
quiring the  House  of  Commons  to  do  so  ?  If  the  writ  of 
attachment  in  the  general  form  used  is  a  protection  to 
the  sheriff,  the  officer  of  the  Court  executing  it  (as  it  un- 
doubtedly is),  and  he  need  state  nothing  in  his  plea  but 
the  issuing  of  the  attachment — Levinz's  Entries,  p.  191 ; 
BrUton  v.  Cole  (i  Salk.  408  ;  Com.  Dig.  "  Pleader,"  3  M.  24), 
why  should  not  the  waiTant  of  the  Speaker  in  a  general  form 
be  equally  a  protection  to  the  Serjeant-at-arms,  the  proper 
officer  of  the  House  ?  We  are  clearly  of  opinion  that  at  least 
as  much  respect  is  to  be  shown  and  as  much  authority  to  be 
attributed  to  these  mandates  of  the  House  as  to  those  of  the 
highest  Courts  in  the  countiy ;  and  if  the  officers  of  the 
ordinary  Courts  are  bound  to  obey  the  process  delivered  to 
them,  and  are  therefore  protected  by  it,  the  officer  of  the 
House  of  Commons  is  as  much  bound  and  equally  protected." 

(a)  14  East.  160.  Sir  Francis  Burdett  brought  an  action  also  agednst 
the  Serjeant-at-arms  of  the  House  of  Commons  for  an  assault  and 
false  imprisonment  in  the  execution  of  the  Speaker's  warrant,  but  did 
not  succeed  (Burdett  v.  (7o2man,  14  East  163). 

(h)  Howard  v.  Gosset  (10  Q.  B.  359). 
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The  warrant  of  commitment  is  not  to  be' construed  strictly  pawiv. 
as  that  of  an  inferior  court  or  justice  of  the  peace,  but  it  is  to  chaftk«  v. 
be  construed  as  a  writ  of  a  superior  Court,  not  appearing 
on  the  face  of  it  to  be  beyond  the  scope  of  its  jurisdiction  ;(a) 
and  therefore  the  warrant,  though  it  does  not  specify  the 
cause  of  arrest,  furnishes  a  justification  to  the  officer  who 
executes  it.(J) 

Each  House  of  Parliament  is  the  sole  iudge  whether  its  couruofiaw 
privileges  have  been  violated,  and  whether  thereby  any  per-  wanSSe 
son  has  been  guilty  of  a  contempt  of  its  authority.    TheP^^®^®^^^ 
courts  of  common  law  will  not  inquire  into  or  review  its 
decision  in  this  respect.(c) 

A  commitment  by  the  House  of  Commons  is  not  reversible 
for  form  by  a  court  of  common  law.(rf)  "  We  cannot,"  says 
Lord  Tenterden  in  Reg,  v.  Hoh1wuse,{e)  "inquire  into  the 
form  of  the  commitment,  even  supposing  it  open  to  objection 
on  the  ground  of  informality." 

Where  the  commitment  is  for  a  libel,  the  Speaker's  warrant 
need  not  set  out  what  the  libel  is.  "  That  point  is  perfectly 
settled  in  the  case  of  Burdett  v.  Abbott,  and  it  is  also  estab- 
lished by  all  the  cases  on  this  subject,  that  if  one  Court 
commit  for  a  contempt,  no  other  Court  can  inquire  into  that 

contempt."(/) 

Colonial  legislative  assemblies  have  not  the  same  power,  in  coionw 
this  respect,  as  the  Imperial  Parliament.  awembiies. 

"The  privilege  of  committing  for  contempt,"  said  Lord 
Denman,  C.J.,(^)  "is  inherent  in   every  deliberative  body 

(a)  Howard  v.  Gosset  (10  Q.  B.  359,  411).  Powya,  J.,  says  in 
Beg.  Y.  Fatey  (2  Ld.  Bay.  1 108)  that  *'  the  House  of  Commons  is  a 
great  court,  and  all  things  done  by  them  are  intended  to  have  been 
rite  acta,  and  the  matter  need  not  be  so  specially  recited  in  their 
warrants;  by  the  same  reason  as  we  commit  people  by  a  rule  of 
court  of  two  lines,  and  such  commitments  are  held  good  because  it  is 
intended  that  we  understand  what  we  do."  So  Blackstone,  J.  (Brass 
Oroabya'  case,  3  Wils.  205) :  "  Little  nice  objections  of  particular  words 
and  forms  and  ceremonies  of  execution  are  not  to  be  regarded  in  the 
acts  of  the  House  of  Commons ;  it  is  our  duty  to  presume  the  orders 
of  that  House  and  their  execution  are  according  to  law."  Hawkins 
(3  PI.  Or.  219,  B.  2,  c.  15,  s.  73)  says:  "There  can  be  no  doubt  but 
that  the  highest  regard  is  to  be  paid  to  all  the  proceedings  of  either 
of  those  Houses,  and  that  wherever  the  contrary  does  not  plainly  and 
expressly  appear,  it  shall  be  presumed  that  they  act  vdtliin  their  juris- 
diction, ana  equally  to  the  usages  of  Parliament,  and  the  rules  of  law 
and  justice." 

(b)  Howard  v.  Gosset  (ubi  supra). 

(c)  See  Stockdale  v.  Hansard  (9  A.  <&  E.  169,  195). 

(d)  Per  Gould,  J.,  Beg.  v.  Paty  (2  Ld.  Ray.  1106}. 

(e)  2  Chit  Rep.  210.         (/)  Per  Parke,  B.  (i  Moore's  P.  0.  0.  80), 
ig)  See  StockdaU  v.  Hansard  (9  A.  &  E.  1 14). 


424  LAW  OF  umsj. 

pamjv.  invested  with  authority  by  the  constitution."  In  similarly 
Chaptb«v.  unqualified  language,  Parke,  B.,  in  Beaumont  v.  Barrety(a) 
stated  it  "  to  be  inherent  in  every  assembly  that  possesses  a 
supreme  l^jgislative  authority,  to  have  the  power  of  punishing 
contempts,  and  not  merely  such  as  are  a  direct  obstruction  to 
its  due  course  of  proceeding,  but  such  also  as  have  a  tendency 
indirectly  to  produce  such  an  obstruction,  in  the  same  way 
as  courts  of  record  may  not  only  remove  or  punish  persons 
who  actually  are  interrupting  their  functions,  but  may  also 
repress  those  who  indirectly  impede  the  administration  of 
justice  by  disparaging  and  weakemng  their  authority." 
And  on  this  ground  chiefly,  but  partly  on  that  of  usage  and 
acquiescence,(6)  coupled  with  the  adoption  of  the  power  in 
question  by  virtue  of  legislative  enactment  forming  the  Act 
of  Settlement  of  the  island,  the  Judicial  Committee  of  the 
Privy  Council  held,  in  that  case,  that  the  Jamaica  House  of 
Assembly  had  the  power  of  committing  a  person  who  had 
published  certain  libellous  paragraphs  which  the  House  had 
resolved  to  be  a  breach  of  its  privileges.(c) 

The  case  last  referred  to  so  far  as  it  lays  it  down  that  all 
assemblies  possessed  of  supreme  legislative  authority  have 
inherent  in  them  the  power  of  committing  for  contempts, 
must  be  taken  to  be  distinctly  overruled  by  subsequent 
decisions  of  the  Privy  Council  and  of  the  Court  of  Queen's 
Bench.  In  Kidly  v.  Carson{d)  it  was  decided  by  the 
Privy  Council,  on  appeal  from  the  Supreme  Court  of 
Judicature  of  Newfoundland,  that  the  House  of  Assemblv 
of  that  island  did  not  possess,  as  a  legal  incident,  the 
power  of  arrest  with  a  view  of  adjudication  on  a  contempt 
committed  out  of  the  House;  but  only  such  powers  as  are 
reasonably  necessary  for  the  proper  exercise  of  its  functions 
and  duties  as  a  local  legislature. 

"  It  is  said,"  said  Parke,  B.,  in  delivering  the  judgment, 
"that  tliis  power  belongs  to  the  House  of  Commons  in 
England ;  and  this,  it  is  contended,  affords  an  authority  for 
holding  that  it  belongs  as  a  legal  incident,  by  the  common 
law,  to  an  assembly  with  analogous  functions.  But  the 
reason  why  the  House  of  Conmions  has  this  power  is  not 

(a)  I  Moore's  P.  C.  C.  76. 

(h)  See  also  the  language  of  Lord  Ellenborougli,  G.  J.,  in  Burdett  v. 
Abbott  {14  ^ast.  1^7). 

(c)  The  members  of  the  Judicial  Committee  present  were  Lord 
Brougham,  Bosanquet  and  Erskine,  JJ.,  and  Parke,  B. 

(d)  4  Moore's  P.  0.  C.  63.  Present:  Lord  Lyndhurst,  C,  Lords 
Brougham,  Denman,  Abin^er,  Cottenham,  and  CampbeU ;  the  Yice- 
Chancellor  of  England  (Sir  L.  Shadwell),  the  Lord  Uhief  Justice  of 
the  Common  Pleas  (Tindal),  Parke,  B.,  Erskine,  J.,  and  Dr.  Lushington. 
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because  it  is  a' representative  body  with  legislative  functions,      ^^^^' 
but  by  virtue  of  ancient  usage  and  prescription*;  the  lex  et    chaptbbv. 
consiutvdo  Farlia9nenti,  which  forms  a  part  of  the  common 
law  of  the  land,  and  according  to  which  the  High  Court  of 
l^arliament,  before  its  division,  and  the  Houses  of  Lords  and. 
Commons  since,  are  invested  with  many  peculiar  privileges, 

that  of  punishing  for  contempt  being  one Nor   can 

the  ix)wer  be  said  to  be  incident  to  the  legislative  assembly 
by  analogy  to  the  English  courts  of  record  which  possess  it. 
This  assembly  is  no  court  of  record,  nor  has  it  any  judicial  ' 
functions  whatever ;  and  it  is  to  be  remarked  that  all  those 
bodies  which  possess  the  power  of  adjudication  upon,  and 
punisliing  in  a  summary  manner,  contempts  of  their  autho- 
rity, have  judicial  functions,  and  exercise  this  as  incident 
to  those  which  they  possess,  except  only  the  House  of 
Commons,  whose  autliority  in  this  respect  rests  upon 
ancient  usage."  And  liis  Lordship  thus  referred  to  the  judg- 
m.ent  delivered  by  him  in  the  previous  case  of  BeaumorU  v. 
Barrett:  "Their  Lordsliips  do  not  consider  that  case  as 
one  by  which  they  ought  to  be  bound  on  deciding  the 
present  question.  The  opinion  of  their  Lordships,  delivered 
by  myself  immediately  after  the  argument  was  closed, 
though  it  clearly  expressed  that  the  power  was  incidental  to 
every  legislative  assembly,  was  not  the  only  ground  on 
which  that  judgment  was  rested,  and  therefore  was  in  some 
degree  extra-judicial;  but  besides,  it  was  stated  to  be  and 
was  grounded  entirely  on  the  dictum  of  Lord  EUenborough, 
in  Burdett  v.  Abbott,  which  dictum,  we  all  think,  cannot  be 
taken  as  an  authority  for  the  abstract  proposition,  that 
every  legislative  body  has  the  power  of  committing  for  con- 
tempt. The  observation  was  made  by  his  Lordship  with 
reference  to  the  peculiar  powers  of  Parliament,  and  ought 
not,  we  all  think,  to  be  extended  any  further." 

The  case  of  KieUey  v.  Carson  was  approved  and  followed 
in  that  of  FerUon  v.  Hamptony{a)  which  had  reference  to 
the  Legislative  Council  of  Van  Diemen's  Land.  In  this 
case  it  was  held  also  that  there  was  no  distinction,  in  respect 
of  the  power  of  commitment  for  contempt,  between  colonial 
legislative  councils  or  assemblies  whose  power  is  derived 
by  grant  from  the  Crown,  and  those  created  under  the  autho- 
rity of  an  Act  of  the  Imperial  Parliament 

The  effect  of  the  preceding  decisions  has  thus  been  stated  samnuiTyofthe 
by  Cockburn,  C.J. :   "  It  has  been  decided  by  the  Judicial  {JJaUto^S?*^ 
Committee  of  the  Privy  Council  that  when  the  local  legis- 

(a)  II  Moore's  P.  0.  G.  347. 
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Pabi  IV. 
Chapteb  V. 

Isle  of  Man. 


lature  has  not  by  prescription  or  by  statute  the  power  of  com- 
mitting for  contempt,  that  power  is  not  necessarily  inherent 

in  it."(^) 

The  House  of  Keys  (the  legislative  assembly  of  the  Isle 
of  Man)  having  committed  for  contempt,  the  publisher  of 
certain  libels  in  a  newspaper,  it  was  held  by  the  Court  of 
Queen's  Bench  that  the  House  of  Keys  had  not  inherent 
in  it  as  a  legislative  body  the  pov^rer  to  commit  for  con- 
tempt.(&) 

A  provision  in  a  Manx  Act  of  1817,  "that  the  House  of 
Keys,  the  Clerk  of  the  Eolls,  and  the  registrars  of  the 
ecclesiastical  courts,  when  in  the  execution  of  their  respec- 
tive offices,  have  and  shall  have  the  power  of  punisliing 
contempts  in  like  manner  as  any  court  or  magistrate  within 
the  said  island,"  was  construed  by  the  Court  of  Queen's 
Bench  as  referring  to  the  House  of  Keys  when  acting  in  its 
judicial  and  not  in  its  legislative  capacity.(c) 

So,  in  the  case  of  Doyle  v.  Falconer{d)  it  was  held  by  the 
Privy  Council  that  the  Legislative  Assembly  of  the  island  of 
Dominica  had  not  the  power  of  committing  for  a  contempt, 
though  committed  in  its  presence  and  by  one  of  its  members. 
Eeliance  ha\dng  been  placed  in  argument  on  the  common 
law  maxim,  Quando  lex  cdiquid  concedU,  ccmcedere  videtur 
et  illud,  sine  quo  res  ipsa  esse  non  potest,  Sir  J.  W.  Colville, 
in  delivering  the  judgment  of  the  Privy  Council,  said :  "  It 
is  necessary  to  distinguish  between  a  power  to  punish  for  a 
contempt  which  is  a  judicial  power,  and  a  power  to  remove 
any  obstruction  offered  to  the  deliberations  or  proper  action 
of  a  legislative  body  during  its  sitting,  which  last  power  is 
necessary  for  self-preservation.  If  a  member  of  a  colonial 
house  of  assembly  is  guilty  of  disorderly  conduct  in  tlie 
house  whilst  sitting,  he  may  be  removed  or  excluded  for  a 
time,  or  even  expelled ;  but  there  is  a  great  diflFerence 
between  such  powers  and  the  judicial  power  of  inflicting  a 
penal  sentence  for  the  offence.  The  right  to  remove  for 
self-security  is  one  thing,  the  right  to  inflict  punishment  is 
another.  The  former  is,  in  their  Lordships*  judgment,  all 
that  is  warranted  by  the  legal  maxim  that  has  been  cited, 
but  the  latter  is  not  its  legitimate  consequence.  If  the 
good  sense  and  conduct  of  the  members  of  colonial  legisla- 
tures prove,  as  in  the  present  case,  insufficient  to  secure 
order  and  decency  of  debate,  the  law  would  sanction  the 
use  of  that  degree  of  force  which  might  be  necessary  to 

(a)  5  B.  &  S.  293. 
(h)  Ex  pcMfie  Brown  (5  B.  &  S.  280;  33  L.  J.  193  Q.  B.). 
(c)  Ihid,  (d)  L.  Eep.  i  P.  0.  App.  328 ;  36  L.  J.  33,  P.  C. 
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remove  the  person  offending  from  the  place  of  meeting,  and      Pabtiv. 
to  keep  him  excluded.      The  same  rule  would  apply,  a    cbawiev. 
fortiori,  to  obstructions  caused  by  any  person  not  a  member." 

The  Legislative  Assembly  of  Victoria  stands  on  a  peculiar  victoria, 
footing.  Being  constituted  by  a  colonial  Act  (which  was 
ratified  by  a  subsequent  imperial  Act),  by  one  enactment 
of  which  the  legislature  of  Victoria  was  empowered  to 
"  define"  the  privileges,  immunities,  and  powers  to  be  held, 
enjoyed,  and  exercised  by  the  council  and  assembly,  and  by 
the  members  thereof  respectively,  and  having,  in  pursuance 
of  this  power,  enacted  that  it,  and  the  committees  and 
members  thereof  respectively,  should  hold,  enjoy,  and 
exercise  such  and  the  like  privileges,  immunities,  and 
powers  as  at  the  time  of  the  passing  of  tlie  imperial 
Act(a)  were  held,  enjoyed,  and  exercised  by  the  Commons 
House  of  Parliament  of  Great  Britain  and  Ireland,  and 
by  the  committees  and  members  thereof,  it  has  the  power 
of  committing  for  contempt.(&)  The  printer  and  publisher 
of  a  newspaper  containing  an  article  upon  the  subject  of 
the  Police  Committee  of  the  Legislative  Assembly,  with 
particular  reference  to  one  member  of  the  assembly,  was 
aiTested  on  the  Speaker's  warrant,  and  committed  to  the 
custody  of  the  Serjeant-at-Arms.(c) 

Where  the  power  of  committing  for  contempt  exists,  the  ruration  of 
punishment  can  last  only  so  long  as  the  existing  session  of  <^o™™'tment. 
the  body  that  inflicts  it.  "  However  flagrant  the  contempt," 
says  Lord  Denman,  C.J.,(d)  "the  House  of  Commons  can 
only  commit  till  the  close  of  the  existing  session.  Their 
privilege  to  commit  is  not  better  known  than  this  limita- 
tion of  it.  Though  the  party  should  deserve  the  severest 
penalties,  yet,  his  offence  being  committed  the  day  before  a 
prorogation,  if  the  House  ordered  his  imprisonment  but  for 
a  week,  every  court  in  Westminster  Hall,  and  every  judge  of 
all  the  courts,  would  be  bound  to  discharge  him  by  habeas 
corpus!' 

So  in  America,  the  imprisonment  terminates  with  the 
adjournment  or  dissolution  of  Congress.  "Even  to  the 
duration  of  imprisonment,"  says  an  American  judge 
( John3on),(e)  "  a  period  is  imposed  by  the  nature  of  things, 

(a)  18  &  19  Vict.  c.  55. 

{h)  DUl  V.  Murphy  (i  Moore's  P.  C.  C.  N.  S.  487). 

(c)  Ibid. 

(a)  Stockdale  v.  Hansard  (9  A  &  E.  1 14). 

(e)  Anderson  v.  Dunn  (6  Wheat's  Bep.  231).  "In  England,"  says 
Kent  (i  Com.  Amer.  Law,  236,  n.),  "  libels  npon  the  character  or  pro- 
ceedings of  either  House  of  Parliament,  or  any  of  its  members,  are 
regarded  as  breaches  of  privilege,  and  punishable  as  for  contempts  by 
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ProBecation 
instead  of 
commitment. 


^^2!i^'  since  the  existence  of  the  power  that  imprisons  is  indispen- 
CHArrxB  V.  sable  to  its  continuance  ;  and  although  the  legislative  power 
continues  perpetual,  the  legislative  body  ceases  to  exist  on 
the  motion  of  its  adjournment  or  periodical  dissolution.  It 
follows  that  imprisonment  must  terminate  with  that 
adjournment." 

Parliament  has  sometimes,  instead  of  punishing  the  pub- 
lishers of  libels  by  commitment,  prayed  the  Crown  to  direct 
the  Attorney-General  to  prosecute  either  by  indictment  or 
criminal  information. 

One  JRainer  was  convicted  in  1733  of  having  printed  a 
scandalous  libel  upon  the  Lords  and  Commons,  and  sen- 
tenced by  the  Court  of  King's  Bench  to  pay  a  fine  of  £50, 
and  to  be  committed  for  two  years,  and  until  he  should 
pay  the  fine,  and  likewise  till  he  should  find  security  for  his 
good  behaviour  for  seven  years.(a) 

In  1752,  William  Owen,  a  bookseller,  having  published  a 
pamphlet  condemning  the  proceedings  in  the  House  of 
Commons  with  reference  to  the  commitment  of  one  of  their 
members,  Alexander  Murray,  for  dangerous  and  seditious 
practices,  the  House  of  Commons  resolved  that  the  pamphlet 
was  "  an  impudent,  malicious,  scandalous,  and  seditious  libel," 
and  that  an  address  should  be  presented  to  his  Majesty  to 
give  directions  to  the  Attorney-General  to  prosecute  the 
author,  printers,  and  publishers.  Owen  was  accordingly 
tried  upon  an  information  charging  him  with  having  pub- 
lished a  wicked,  false,  scandalous,  seditious,  and  malicious 
libel,  "  most  unlawfully,  wickedly,  and  maliciously  devising, 
contriving,  and  intending  to  asperse,  scandalise,  and  vilify 
the  whole  body  of  the  Commons  of  this  kingdom,  in  ParliaT 
ment  assembled,  and  most  wickedly  and  audaciously  to 
represent  their  proceedings  in  Parliament  as  cruel,  arbitrary 
and  oppressive ;  and  to  make  it  be  believed  and  thought  as  if 
the  Conmions  in  Parliament  assembled  were  a  most  wicked, 
base,  and  degenerate  set  of  persons,  and  had  acted  in 
their  legislative  capacity  in  open  violation  of  the  constitution 
of  this  kingdom,  and  had  most  daringly  prostituted  their 
power  and  acted  in  defiance  of  those  laws  which  had  been 
made  and  provided  for  the  security  and  welfare  of  the  sub- 
jects of  this  kingdom ;  and  also  most  unlawfully,  wickedly. 


imprisonment.  But  with  ns,  such  a  oonrse  of  redress  has  not  been 
adopted,  and  the  Honse  that  was  injured  would  probably,  if  redress 
was  sought,  direct  a  public  prosecution  by  indictment.  The  Act  of 
Congress  of  14  July,  1798,  made  it  an  indictable  offence  to  Ubel  the 
Government,  Congress,  or  President  of  the  United  States." 
(a)  Hex  V.  Eainer  (2  Barnard,  293). 
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and  audaciously  to  represent  the  said  House  of  Commons  ^^^i^- 
as  a  court  of  inquisition ;  and  most  impudently  to  insinuate  ch^^"  ^• 
as  if  the  commitment  of  the  said  Alexander  Murray  to 
his  Majesty's  said  goal  of  Newgate  was  founded  in  violence 
and  oppression,  and  by  that  means  to  arraign  the  public 
justice  and  proceedings  of  the  said  House,  and  to  bring 
all  the  Commons  of  this  kingdom  in  Parliament  assembled 
into  an  ill  and  bad  opinion,  and  into  the  utmost  hatred 
and  contempt  with  all  the  subjects  of  this  kingdom,"  &c. 
The  Chief  Justice  (Lee),  according  to  the  report,  delivered 
it  as  his  opinion  that  the  jury  ought  to  find  the  defen- 
dant guilty;  for  he  thought  the  fact  of  publication  was 
fully  proved  ;  and  if  so,  they  could  not  avoid  bringing  in  the 
defendant  guilty.(a)  The  jury,  however,  returned  a  verdict 
of  not  guilty. 

In  pursuance  of  a  similar  resolution  and  address  of  the 
House  of  Commons,  John  Stockdale  was  tried  in  1789 
upon  an  information  charging  him  with  having  published  a 
certain  false,  scandalous,  wicked,  seditious,  and  malicious 
libel  concerning  the  impeachment  of  Warren  Hastings, 
intending  to  asperse,  scandalise,  and  yilify  the  Commons  of 
Great  Britain  in  Parliament  assembled,  and  most  wickedlv 
and  audaciously  to  represent  their  proceedings  in  Paliament 
as  corrupt  and  unjust,  &c.  After  a  brilliant  speech  on 
behalf  of  Mr.  Stockdale  by  Erskine,  who  took  the  line  of 
defence  that  the  intention  of  the  author  was  to  charge  with 
injustice,  not  the  House  of  Commons  as  a  body,  but  the 
private  accusers  of  Mr.  Hastings,  Lord  Kenyon,  C. J.,  told  the 
jury  that  he  acceded  to  the  doctrine  that  they  must  be 
convinced  that  the  pamphlet  "was  meant  as  an  aspersion 
upon  the  House  of  Commons;"  and  the  jury  returi.ed  a 
verdict  of  not  guilty. 

In  1796,  John  Reeves  was  tried  upon  an  information  filed 
against  him  by  the  Attorney-General  in  consequence  of  a 
resolution  pf  the  House  of  Commons  that  a  pamphlet  pub- 
lished by  him,  entitled  "Thoughts  on  the  English  Govern- 
ment," was  a  malicious,  scandalous,  and  seditious  libel,  and 
was  also  a  liigh  breach  of  the  privileges  of  the  House,  and 
that  an  address  should  be  presented  to  his  Majesty  asking 
him  to  direct  a  prosecution  of  the  publisher.  The  jury 
acquitted  the  defendant.(&) 

(a)  18  Howell's  St.  Tr.  1203,  1228. 
(6)  26  Howell's  St  Tr.  530. 
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Pabt IV. 
Chaptxr  Y. 


II.  Libellous  Contempts  of  Courts  of  Justice. 


Various  kinds 

oflibelloos 

<)onteinpts. 


Wilinot,  C.  J. 


Libellous  contempts  of  courts  of  justice  may  consist  in 
scandalising  the  Court  itself;  in  the  calumniation  of  the 
parties  who  are  concerned  in  causes  before  the  Court ;  or  in 
prejudicing  mankind  against  persons  before  the  cause  is 
heard.(a) 

As  such  libels  obstruct  the  law,  and  corrupt  the  very 
fountains  of  justice,  the  wisdom  of  the  Constitution  has 
enal)led  the  Courts  who  are  the  subjects  of  such  scandal, 
with  a  view  to  ])rotect  themselves  and  their  suitors,  to  pro- 
ceed immediately  against  the  ofifenders  by  the  summary 
remedy  of  an  attachment.(6)  It  is,  therefore,  a  rule,  founded 
on  the  reason  of  the  common  law,  that  all  contempts  to  the 
process  of  the  Court,  to  its  judges,  juries,  oflScers,  and  minis- 
ters, when  acting  in  the  due  discharge  of  their  respective 
duties,  whether  such  contempts  be  by  direct  obstruction  or 
consequentially;  that  is  to  say,  whether  tliey  be  by  act  or 
writing,  are  punishable  by  the  Court  itself,  and  may  be 
abated  instanter^  as  nuisances  to  public  justice,  and  subject  the 
party  so  offending  to  fine  and  imprisonment.(c) 

Libels  of  this  character  are  also  punishable  by  indictment 
or  by  criminal  informatibn.(rf) 

There  is  a  full  discussion  of  the  whole  subject  of  commit- 
ments for  contempt  in  an  elaborate  judgment,  referred  to 
with  approval  in  subsequent  cases,  of  Lord  Cliief  Justice 
Wilmot,  which  he  had  prepared,  and  intended  to  deliver  in 
the  case  of  an  application  made  in  1765  by  the  Attorney- 
General  for  an  attachment  against  J.  AJmon  for  publishing  a 
pamphlet  entitled,  "A  Letter  concerning  Libels,  Warrants, 
Seizure  of  Papers,  &c.,"  containing  many  libellous  passages 
upon  the  Court  of  King's  Bench,  and  the  Chief  Justice  for 
his  conduct  both  in  court  and  out  of  it,  and  charging  the 
Court,  and  particularly  the  Chief  Justice,  with  having 
introduced  a  method  of  proceeding  to  deprive  the  subject 

(a)  I^&i'  Lord  Hardwicke  (2  Atk.  471). 

(h)  Holt.  L.  L.  153.  (c)  I^i<£.  154. 

{d)  Lord  George  Grordon  was  tried  upon  an  information  in  1787, 
and  found  guilty  of  publishing  a  false,  wicked,  malicious,  scandalous, 
and  seditious  libel  on  the  judges  and  the  administration  of  the  law ; 
and  Thos.  Wilkins  was  found  guilty  of  printing  and  publishing  the 
same.  The  libel  was  a  pamphlet  called  "  The  ±*risoners*  Petition  to 
the  Right  Honourable  Lord  George  Gordon,  to  preserve  their  rights 
and  liberties,  and  prevent  their  banishment  to  Botany  Bay."  The 
defendant  was  sentenced  to  three  years'  imprisonment  in  Kewgate 
(Bex  V.  Gordon^  22  Howell's  St.  Tr.  177). 
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of  the  benefit  of  the  Habeas  Corpus  Act.(a)  The  Chief  ^t!!?^' 
Justice  summarises  the  objections  to  the  proceeding  by  com-  chaptbbv. 
mitment  as  follows :  that  it  is  an  invasion  upon  the  ancient  ~ 
simplicity  of  the  law  ;  that  it  took  its  rise  from  the  Statute  of 
Westminster  (c.  2),  and  that  Act  applies  only  to  persons 
resisting  process;  and  though  this  mode  of  proceeding  is 
very  proper  to  remove  obstructions  to  the  execution  of  pro- 
cess, or  to  any  contumelious  treatment  of  it,  or  to  any  con- 
tempt of  the  authority  of  the  Court,  yet  that  papers  reflecting 
merely  upon  the  qualities  of  judges  themselves  are  not  the 
proper  objects  of  an  attachment;  that  judges  have  proper 
remedies  to  recover  a  satisfaction  for  such  reflections  by 
actions  of  scandalum  magnatum ;  and  that  in  the  case  of  a 
peer  the  House  of  Lords  may  be  applied  to  for  a  breach  of 
pri\dlege ;  that  such  libellers  may  be  brought  to  punishment 
by  indictment  or  information;  that  there  are  but  few 
instances  of  this  sort  of  libels  on  Courts  or  judges ;  that 
libels  of  this  kind  have  been  prosecuted  by  actions  and 
indictments ;  and  that  attachments  ought  not  to  be  extended 
to  libels  of  this  nature,  because  judges  would  be  determining 
in  their  own  cause ;  and  that  it  is  more  proper  for  a  jury  to 
determine  guo  animo  such  libels  were  published.(&) 

The  Chief  Justice,  in  the  first  place,  denies  that  attacli- 
ments  derived  their  origin  from  the  Statute  of  Westminster 
(c.  2).  "  The  power  which  the  Courts  in  Westminster  Hall 
have  of  vindicating  their  own  authority  is  coeval  with  their 
first  foundation  and  institution  ;  it  is  a  necessarv  incident  to 
every  court  of  justice,  whether  of  record  or  not,  to  fine  and 
imprison  for  a  contempt  to  the  Court  acted  in  the  face  of  it.(c) 
And  the  issuing  of  attachments  by  the  supreme  courts  of 
justice  in  Westminster  Hall  for  contempts  out  of  court,  stands 
upon  the  same  immemorial  usage  as  supports  the  whole 
fabric  of  the  Common  Law  :  it  is  as  much  the  lex  terrcc,  and 
within  the  exception  of  Magna  Charta,  as  the  issuing  any 
other  legal  process  whatsoever." 

To  the  objection  that  there  is  not  such  necessity  for  sum- 
mary punishment  in*  the  case  of  libels  upon  Courts  or  judges, 
as  in  the  case  of  resistance  of  process,  his  lordship  replies  : 
"  When  the  nature  of  the  offence  of  libelling  judges  for  what 
they  do  in  their  judicial  capacity,  either  in  court  or  out  of 

(a)  The  prosecution  of  Mr.  Almon  having  dropped,  in  consequence, 
it  is  supposed,  of  the  resignation  of  the  then  Attorney- General,  Sir 
Fletcher  Norton,  the  judgment  prepared  by  Chief  Justice  "Wilmot  was 
not  delivered  in  court ;  but  it  is  frequently  referred  to  as  an  authority. 

(b)  See  Wilmot's  Notes  and  Opinions,  p.  253. 

(c)  1  Vent.  I. 
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PxMiv.      court,  comes  to  be  considered,  it  does,  in  my  opinion,  beconae 
chamkb  v.    more  proper  for  an  attachment  than  any  other  case  what- 
soever  The  arraignment  of  the  justice  of  the  jud<jes 

is  arraigning  the  King's  justice  :  it  is  an  impeachment  of  his 
wisdom  and  goodness  in  the  choice  of  his  judges,  and  excites 
in  the  minds  of  the  people  a  general  dissatisfaction  with  all 
judicial  determinations,  and  indisposes  their  minds  to  obey 
them ;  and  whenever  men's  allegiance  to  the  law  is  so  funda- 
mentally shaken,  it  is  the  most  fatal  and  most  dangerous 
obstruction  of  justice,  and,  in  my  opinion,  calls  out  for  a 
more  rapid  and  immediate  redress  than  any  other  obstruc- 
tion whatsoever ;  not  for  the  sake  of  the  judges  as  private 
individuals,  but  because  they  are  the  channels  by  which  the 
King's  justice  is  conveyed  to  the  people.  To  be  impartial, 
and  to  be  universally  thought  so,  are  both  absolutely  neces- 
sary for  the  giving  justice  that  free,  open,  and  uninterrupted 
current  which  it  has  for  many  ages  found  all  over  this 
kingdom,  and  which  so  eminently  distinguishes  and  exalts  it 
above  all  nations  upon  the  earth.*'(«) 

After  alluding  to  the  action  of  scandalum  vuiffnatum, 
which  only  redresses  the  private  injury,  and  the  proceedings 
in  the  House  of  Lords  for  breach  of  privilege,  the  Chief 
Justice  proceeds  :  "  The  Constitution  has  provided  very  apt 
and  proper  remedies  for  correcting  and  rectifying  the 
involuntary  mistakes  of  judges,  and  for  punishing  and 
removing  them  for  any  voluntary  perversions  of  justice.  But, 
if  their  authority  is  to  be  trampled  upon  by  pamphleteers  and 
news-writers,  and  the  people  are  to  be  told  that  the  power 
given  to  the  judges  for  their  protection  is  prostituted  to 
their  destiniction,  the  Court  may  retain  its  power  some  little 
time,  but  I  am  sure  it  will  instantly  lose  all  its  authority. 
The  power  of  the  Court  will  not  long  survive  the  autlioritv 

of  it."(&) 
Libeiungjudge       His  Lordship  then  considers  whether  a  judge  making  an 

in  chambers.  u       o  o 


(a)  In  a  later  part  of  the  judgment  (Wilmot's  Kotes  and  Opinions, 
p.  270)  hia  Lordship  says :  **  The  principle  upon  which  attachments 
issue  for  libels  upon  Courts  is  of  a  more  enlarged  and  important  nature 
[than  that  upon  which  attachments  are  granted  in  respect  of  bailiffs] 
— it  is  to  keep  a  blaze  of  glory  around  them,  and  to  deter  people  from 
attempting  to  render  them  contemptible  in  the  eves  of  the  public." 

(6)  "  The  word  *  authority'  is  frequently  used  to  express  both  the 
right  of  declaring  the  law,  which  is  properly  called  jurisdiction,  and 
of  enforcing  obedience  to  it,  in  which  sense  it  is  equivalent  to  the  word 
power ;  but  by  the  word  *>authority'  I  do  not  mean  that  coercive  power 
of  the  judges,  but  the  deference  and  respect  which  is  paid  to  them 
and  their  acts,  from  an  opinion  of  their  justice  and  integrity''  {Ibid. 
p.  256). 
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order  at  his  house  or  chambers  is  not  acting  in  a  judicial  ^^"^^' 
capacity  as  a  judge  of  the  court,  and  both  his  person  and  chxptm  v. 
character  under  the  same  protection  as  if  he  were  sitting 
in  court.  "It  is  conceded,"  he  says,  "that  an  act  of 
violence  upon  his  person  when  he  was  making  such  an  order 
would  be  a  contempt  punishable  by  attachment :  upon  what 
principle  ?  for  striking  a  judge  when  walking  along  the  streets 
would  not  be  a  contempt  of  the  court.  The  reason,  therefore, 
must  be,  that  he  is  in  the  exercise  of  his  oflSce,  and  dis- 
charging the  function  of  a  judge  of  this  court ;  and  if  his 
person  is  under  this  protection,  why  should  not  his  character 
be  under  the  same  protection?  It  is  not  for  the  sake  of 
the  individual,  but  for  the  sake  of  the  public,  that  his  person 
is  under  such  protection ;  and  in  respect  of  the  public,  the 
imputing  corruption  and  the  perversion  of  justice  to  him, 
in  an  order  made  by  him  at  his  chambers,  is  attended  with 
much  more  mischievous  consequences  than  a  blow;  and, 
therefore,  the  reason  of  proceeding  in  this  summary  manner 
applies  with  equal,  if  not  superior,  force  to  one  case  as  well 
as  the  other.  There  is  no  greater  obstruction  to  the  execution 
of  justice  from  the  striking  a  judge,  than  from  the  abusing 
him,  because  his  order  lies  open  to  be  enforced  or  discharged, 

whether  the  judge  is  struck  or  abused  for  making  it 

It  may  perhaps  merit  a  less  punishment  to  libel  a  single 
judge  in  court  or  out  of  court  than  to  libel  the  whole  court ; 
but  the  question  of  the  offence  does  not  vary  the  mode  of 
prosecuting  it;  it  is  an  offence  ejusdem  generis,  although 
inferioris  ffradus ;  and  I  cannot  explore  a  single  reason  which 
can  be  urged  to  cover  the  judges  in  court  against  calumny 
and  detraction.for  what  they  do  there,  which  does  not  hold 
equally  true,  though  in  a  less  degree,  when  applied  to  what 
they  do  in  their  judicial  capacities  out  of  court;  the 
qtiantum  of  the  offence  is  different,  but  the  quality  of  the 
ofience  is  the  same." 

Tliere  is,  however,  no  instance  of  a  judge  at  chambers 
fining  or  imprisoning  without  the  authority  of  the  Court,  for 
any  insult  offered  to  him  there.  We  must  distinguish  in  this 
respect  between  a  judge  of  a  court  of  record  and  the  court  of 
record  itself.  "  No  one  of  the  rights,  privileges,  and  incidents 
of  a  judge  of  a  court  of  record,''  says  Alderson,  B.,(a) 
"  necessarily  carries  with  it  the  power  of  committing  for 
contempt."  And  Lord  Abinger,  C.B.,  observes :(&)  "A 
judge  of  a  court  of  record  very  often  is  engaged  in  the  per- 

(a)  Rex  V.  Faulkner  (2  Mont  &  Ayr.  344). 
(6)  2  Mont.  &  Ayr.  338,  339. 
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Pamiv.  formance  of  functions  which  are  wholly  unconnected  with 
chaptkbv.  j^ig  power  of  committing.  A  judge  of  the  Court  of  Bang's 
Bench  who  grants  a  warrant  at  chambers  is  protected, 
although  he  should  mistake  the  jurisdiction.  Nobody  would 
imagine  that  a  judge,  because  he  might  grant  a  warrant  on 
an  information  laid  before  him,  could,  in  his  private  capacity 
as  a  judge  of  a  court  of  record,  punish  any  man  for  a  con- 
tempt by  fining  him.  Suppose  an  application  is  made  for  a 
warrant,  and  at  the  moment  he  is  about  to  grant  it,  any 
letter  were  presented  to  him,  or  any  insult  offered  to  him,  I 
believe  there  is  no  case  to  be  found  where  a  judge  has 
ventured  to  fine  or  imprison  without  the  authority  of  the 
Court.  Again,  the  judges  of  the  different  courts,  who  are 
discharging  their  judicial  functions  separately  and  in 
chambers,  as  ancillary  to  the  general  business  of  the  court, 
have  never  yet  ventured  to  act  as  courts  of  record;  they 
are  judges  of  record,  but  they  do  not,  when  they  act  indi- 
vidually, even  when  they  are  discharging  part  of  their 
judicial  functions,  assume  to  themselves  the  power  of  a  court 
of  record,  which  is  illustrated  by  the  instance  referred  to, 
that  an  order  of  a  judge  at  chambers  cannot  be  enforced  by 
attachment,  but  must  be  made  first  a  rule  of  court,  before 
there  is  any  contempt  in  violating  it." 

An  attorney  of  the  King's  Bench,  in  the  reign  of  Edward  III., 
was  committed  to  the  custody  of  the  marshal,  and  had  to  find 
sureties  for  his  good  behaviour,  for  having  written  a  letter 
to  one  of  the  King's  Council,  reflecting  on  the  judges,  saying  : 
"That  neither  Sir  William  Scot,  Chief  Justice,  nor  his 
fellows  the  King's  justices,  nor  their  clerks,  any  great  thing 
would  do  by  the  commandment  of  our  lord  the  King,  nor  of 
Queen  Philippa,  in  that  place  more  than  of  acy  other  of  the 
realm."(a) 
SdSIi  dwWoM  -"^^^  temperate  and  respectful  discussion,  by  the  newspaper 
not  prohibited,  press,  of  the  dccisions  of  our  courts  of  justice  is  not  inter- 
dicted ;  but  mere  invective  or  abuse,  and  still  more  the  imputa- 
tion of  false,  corrupt,  or  dishonest  motives,  to  those  wlio 
are  engaged  in  the  administration  of  justice,  is  punishable 
as  a  libel. 

In  a  case  of  this  sort,  where  the  proprietor  and  printer  of 
a  newspaper  were  tried  upon  an  information  filed  by  the 
Attorney-General,  for  a  libel  upon  Le  Blanc,  J.,  and  the 
jury  before  whom  the  captain  of  a  merchant-ship  had  been 
tried  for  murder  at  the  Old  Bailey,  Grose,  J.,  said :  "  It 
certainly  was  lawful  with  decency  and  candour  to  discuss  the 

(a)  3  Inst  174. 


LIBELLOUS  CONTEMPTS  OF  COURTS   OF  JUSTICE,        435 

propriety  of  the  verdict  of  a  jury,  or  the  decisions  of  a  judge ;  PamIV. 
and  if  the  defendants  should  be  thought  to  have  done  no  chiptebv. 
more  in  this  instance,  they  would  be  entitled  to  an  acquittal ; 
but,  on  the  contrary,  they  had  transgressed  the  law,  and 
ought  to  be  convicted,  if  the  extracts  from  the  newspapers 
set  out  in  the  information  contained  no  reasoning  or  dis- 
cussion, but  only  declamation  and  invective,  and  were 
written  not  with  a  view  to  elucidate  the  truth,  but  to  injVire 
the  characters  of  individuals,  and  to  bring .  into  hatred  and 
contempt  the  administration  of  justice  in  the  country/' (a) 

In  similar  language,  Fitzgerald,  J.,  directed  the  jury 
in  dealing  with  a  seditious  libel  which  related,  amongst 
other  things,  to  the  case  of  certain  men  who  had  been 
tried  and  executed  for  murder :(&)  "The  defendant  had  a 
right  to  discuss  fairly  and  bond  fide,  the  administration  of 
justice  as  evidenced  at  this  trial.  It  is  open  to  him  to  show 
that  error  was  committed  on  the  part  of  the  judge  or  jury  ; 
nay,  further,  for  myself,  I  will  say  that  the  judges  invite 
discussion  of  their  acts  in  the  administration  of  the  law,  and 
it  is  a  relief  to  them  to  see  error  pointed  out,  if  it  is 
committed ;  yet,  whilst  they  invite  the  freest  discussion,  it 
is  not  open  to  a  journalist  to  impute  corruption."(c) 

(<t)  Eca?  V.  White  cmd  another  (i  Camp.  N.  P.  359).  According  to 
the  rex>ort,  the  libel  in  this  case  afBlrmea  the  prisoner  to  have  been 
guilty  of  murdering  one  of  bis  crew,  and  in  a  gross  and  abusive  style 
censured  the  judge  and  jury  for  acquitting  him.  The  defendants 
having  been  found  guilty,  were  sentenced  to  three  years'  imprison- 
ment. 

(&)  B>eg,  V.  Sullivan  (11  Cox  Grim.  Cas.  57). 

(e)  A  lieutenant  in  the  royal  marines  having,  in  the  year  1743,  been 
sentenced  by  a  court  martial  to  fifteen  years  imprisonment,  brought 
an  action  against  the  president  of  the  court  martial,  and  recovered 
£1000  damages,  and,  in  pursuance  of  what  fell  from  the  jnd&^e  at  the 
trial,  commenced  actions  also  against  the  other  members  of  tne  court 
martial  who  had  passed  the  sentence,  and  they  were  arrested  by  capiat 
at  the  breaking  up  of  a  court  martial  against  another  officer,  of  which 
they  were  also  members.  This  latter  court  martial  then  passed  certain 
resolutions  reflecting  on  Sir  John  Willes,  Chief  Justice  of  the  Common 
Fleas,  which  were  laid  before  the  Kin?.  Upon  this  the  Chief  Justice 
caused  every  member  of  the  court  to  oe  taken  into  custody,  and  was 
proceeding  to  assert  and  maintain  the  authority  of  his  office,  when  a 
written  and  contrite  submission,  signed  by  all  the  members  of  the 
court,  stayed  the  progress  of  justice.  The  submission  transmitted  to 
the  Lord  Chief  Justice  was  ordered  to  be  read  in  open  court,  and  to 
be  registered  in  the  Remembrancer's  office.  It  also  appeared  in  the 
London  Gazette,  **  a  meniorial  (as  observed  by  the  Lord  Chief  Justice) 
to  the  present  and  future  ages,  that  whoever  set  themselves  up  in 
opposition  to  the  laws,  or  think  themselves  above  the  law  will,  in  the 
end,  find  themselves  mistaken"  (C.  PL  M.  S.  1743;  Holt.  L,  L.  158, 

159). 
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PiMiv.  Though  the  libel  be  published  whilst  the  Court  is  not 

CHAPTgB  V.  sitting,  and  at  a  place  somewhat  distant,  a  court  of  record 
Libd  pabiiBbod  has  Still  the  powei  of  punisliing  by  commitment.(a) 
notrit^?  ^  The  publisher  and  the  writer  of  an  article  in  a  newspaper 
which  reflected  intemperately  on  certain  proceedings  of  the 
Court  of  Chancery  of  the  Isle  of  Man,  were  committed  to 
prison  for  the  contempt,  though  the  Court  was  not  sitting  at 
the  time  of  publication,  and  the  publication  took  place  in 
Douglas,  ten  miles  distant  from  where  the  Court  sat.(ft) 
"  It  is  objected,"  said  Patterson,  J.,  "  that  the  Court  could 
have  no  general  power  of  commitment  for  a  libel  published 
out  of  court  some  time  before.  This  point  has  not  been 
expressly  decided  upon.  In  Van  Sandau's  case{c)  the  libel 
appears  to  have  been  published  both  in  court  and  out  of  it. 
In  Rex  V.  Almon{d)  there  was  a  very  learned  judgment  by 
Chief  Justice  Wilmot,  which  he  intended  to  deliver,  though 
it  was  not  delivered  in  fact,  the  case  having  dropped.  He 
satisfactorily  shows  tliat  a  court  of  record  has  power  to 
punish,  by  commitment  for  contempt,  a  libel  published  while 
the  Court  is  not  sitting."  And  Erie,  J.,  added :  "  The  com- 
mitment here  was  for  a  contempt  in  publishing,  while  the 
Court  was  not  sitting,  and  perhaps  at  some  distance  of  time 
and  place,  a  libel  on  the  proceedings  of  the  Court.  In  the 
elaborate  judgment  to  which  my  brother  Patterson  has 
referred,  it  is  shown  that  such  a  publication  may  have  a 
strong  and  immediate  tendency  to  paralyse  the  proceedings 
of  the  Court.  Such  cases  may  easily  be  conceived;  the 
propriety  of  the  decision  in  the  particular  case  is  a  question 
for  the  Court  itself." 

A  case,  which  went  further  than  any  Court  would 
now  probably  go,  was  that  of  Rex  v.  WatsonJ^e)  where 
an  information  was  granted  in  1788,  against  the  members 
of  the  corporation  of  Yarmouth,  for  having  entered  upon 
their  books  an  order  stating  "that  the  assembly  were 
sensible  that  Mr.  W.  [against  whom  an  action  had  been 
brought  for  a  malicious  prosecution,  and  a  verdict  returned 
for  ^30CXD  damages,  which  the  Court  refused  to  disturb] 
was  actuated  by  motives  of  public  justice,  of  preserving 
the  rights  of  the  corporation  to  their  admiralty  jurisdic- 
tion, and  of  supporting  the  honour  and  credit  of  the  chief 
magistrate;    and    therefore    they    vote    him    the    sum    of 

(a)  Crawford* 8  case  (13  Q.  B.  613).  (6)  Ihid. 

(c)  Van  Saiidati  v.  Turner  (6  Q.  B.  773) ;  Ex  parte  Van  Sandau 
(i  Phill.  445,  605). 

(d)  Wilmot's  Notes  and  Opinions,  243,  252,  291. 

(e)  2  T.  B.  199. 
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£2  ZOO  "(a)    "It  is,"  said  Butler,  J.,  "a  direct  insinuation      p^^^- 
that  the  Court  had  judged  wrong  in  all  they  have  done    Ch^mbv. 
in  this  case,  and   it   is   therefore  clearly  a  libel  on  the 
administration  of  justice."(&) 

A  solicitor  in  a  bankruptcy  proceeding  was  held  guilty  Publication  bj 
of  a  gross  contempt  of  Court  in  publishing  a  pamphlet  GT^Sit?*^**^*^ 
containing  insulting  observations  on  the  Court  of  Review, 
and  on  certain  parties  engaged  in  litigation  before  it.  The 
pamphlet  spoke  of  the  judgment  of  the  Chief  Judge  in 
Bankruptcy  (Sir  J.  Knight  Bruce)  as  "an  elaborate  pro- 
duction, wholly  beside  the  merits  of  the  case,  free  from  all 
allusions  to  the  facts  or  statements  in  the  affidavits,  which 
it  was  but  charity  to  suppose  were  never  referred  to  by 
the  judge;  free  from  all  denunciations  against  fraud;  and 
that  the  only  object  of  it  seemed  to  have  been  to  deter 
solicitors  from  every  attempt  to  expose  and  correct  abuses 
in  bankruptcy,"  The  Judge  of  the  Court  of  Eeview  (Sir  G. 
Eose)  considered  this  to  be  a  gross  and  scandalous  contumacy 
of  the  learned  judge,  and  a  gross  libel  upon  him,  which 
ought  to  be  visited  as  a  contempt  of  that  Court,  and  com- 
mitted the  writer  to  custodv,  from  which  he  was  released  on 
humbly  apologising  and  paying  all  the  costs  incidental  to  the 
application.(c) 

A  barrister  and  member  of  Parliament  who  wrote  a  letter  SzJ^L. 
in  threatening  and  insulting  terms  to  a  Master  in  Chancery, 
before  whom  he  had  appeared  in  support  of  a  petition  pre- 
sented by  himself  and  others,  the  tendency  of  the  letter 
being  to  induce  the  master  to  alter  the  opinion  he  was 
supposed  to  have  formed  upon  the  case,  was  committed  by 
the  Lord  Chancellor  (Cottenham)  to  the  Fleet  during  plea- 
sure.(c?)  "Tlie  power  of  committal,"  said  his  Lordship,  "is 
given  to  courts  of  justice  for  the  purpose  of  securing  the 
better  and  more  secure  administration  of  justice.  Every 
writing,  letter,  or  publication  which  has  for  its  object  to 
divert  the  course  of  justice  is  a  contempt  of  the  Court. 
It  would  be  strange,  indeed,  if  the  judges  of  the  court  were 
the  only  persons  not  protected  from  libels,  writings,  and 
proceediiigs,  the  direct  object  of  wliich  is  to  pervert  the 
course  of  justice.  Every  insult  ofiFered  to  a  judge  in  the 
exercise  of  the  duties  of  his  office  is  a  contempt ;  but  when 
the  writing  or  publication  proceeds  further,  and  when,  not 

(a)  Bex  ▼.  Watson  (2  T.  E.  199). 

(b)  See  also  the  remarks  of  Ashurst  and  Grose,  JJ.,  in  the  same 
•case. 

(c)  Ex  parte  Turner  (3  Mont.  D.  &  De  G.  523,  551,  558). 

(d)  Mr.  Lechmere  ChwrUon*8  case  (2  My.  &  Or.  316). 
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PiMiv.      \yj  inference,  but  by  plain  and  direct  language,  a  threat  is 

ckaptmv.    used,  the  object  of  which  is  to  induce  a  judicial  oflBcer  to 

depart  from  the  course  of  his  judicial  duty,  and  to  adopt  a 

course  he  would  not  otherwise  pursue,  it  is  a  contempt  of  the 

very  highest  order."(«) 

The  writer  of  a  letter  to  Lord  Hardwicke  relative  to  a 
threatened  suit,  and  inclosing  a  bank-note,  was  held  guilty 
of  contempt  ;(b)  and  so  was  the  writer  of  a  letter  to  Chief 
Baron  Parker,  making  mention  of  a  cause  depending  in  the 
Court  of  Exchequer,  and  containing  a  scandalous  offer  to  his 
lordship.(c) 

A  threatening  letter  sent  to  one  of  the  parties  or  witnesses 
in  a  suit  is  eus  much  a  contempt  of  court  as  one  addressed  to 
a  judge  or  officer  of  the  court.(d) 

Lord  Erskine,  C,  committed  to  prison  the  committee  of 
a  lunatic  and  his  wife  for  having  published  a  pamphlet,  with 
a  dedication  to  the  Lord  Chancellor,  reflecting  upon  the 
conduct  of  certain  persons  acting,  in  the  management  of  the 
affairs  of  a  lunatic,  under  orders  from  the  Court  of  Chancery. 
His  lordship  committed  also  the  printer,  and  held  that 
ignorance  of  the  contents  of  the  pamphlet  would  not  excuse 
him.(e) 

A  judge  of  assize  (Blackburn,  J.,)  having  ordered  part  of 
the  court  to  be  cleared  on  account  of  the  noise  made  by  the 
persons  assembled  there,  the  High  Sheriff'  of  the  county 
caused  a  placard,  signed  by  him,  to  be  posted  up  in  the 
town  opposite  the  court,  in  which  he  recorded  liis  protest 
against  "tliis  unlawful  proceeding"  of  the  learned  judge, 
and  said :  "  I  have  given  directions  that  the  court  shall  be 
opened  again  to  the  public  according  to  tlie  custom  and  the 

(a)  Ibid,  339.  Lord  Abinger,  C.6.,  and  Alderson,  B.,  seem  to  have 
taken  a  different  (and  it  is  submitted  more  sensible)  view  of  the  mode 
of  dealing  with  insulting  letters  addressed  to  a  judge,  touching  a  matter 
under  consideration.  "I  can  only  say,"  said  Lord  Abinger,  "that 
if  I  received  such  a  letter  I  shoula  not  consider  myself  at  liberty  to 
commit  the  writer."  To  which  Alderson,  B.,  added:  "There  would 
be  a  great  many  committals  if  such  a  course  were  pursued  by  the 
judges."  "  Do  you  mean  to  say,"  asked  Lord  Abinger  of  counsel, 
"  that  one  of  the  judges  has  the  power  to  fine  a  man  for  sending  him 
a  silly  letter,  or  an  impudent  letter  about  any  matter  that  he  has 
decided  P  I  can  only  say  I  should  be  very  much  afraid  of  exercising 
it."  (See  Bex  v.  Faulkvier,  2  Mont.  &  Ayr.  321,  322.) 

(6)  Martm*8  case  (2  Euss.  &  MyL  674). 

(c)  MacgilVe  case  (2  Fow.  Ex.  Prac.  404). 

(d)  Smith  V.  Laheman  (26  L.  J.  305,  Ch.) ;  Shaw  v.  Shaw  (31  L.  J. 
Prob.  35 ;  6  L.  T.  N.  S.  477 ;  2  S.  &  T.  515) ;  Be  Mulock  (33  L.  J. 
Prob.  205 ;  10  Jur.  N.  S.  1188). 

(e)  Ess  parte  Jones  (13  Ves.  237). 
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law.    All  persons,  so  long  as  they  conduct  themselves  with      p^mjv. 
decorum,  have  a  lawful  right  to  be  present  in  court;  and  I    ch^ptmv. 
hereby  prohibit  my  ofl&cers  from  aiding  and  abetting  any 
attempt  to  bar  out  the  public  from  free  access  to  the  court." 
For  this  contempt  the  High  Sheriff   was  fined  ;^SOO  by 
Cockburn,  C.  J.,  who  was  sitting  in  the  next  court.(a) 

The  Scotch  courts  exercise  the  same  powers  as  to  com-  Scotch  a»rto. 
mitments  for  contempt  which  the  English  courts  do. 
Hume,(&)  after  dealing  with  the  case  of  contemptuous 
demeanour  in  court,  says :  "  It  is  equally  indispensable  to 
repress  in  the  like  speedy  and  effectual  manner  all  attempts 
which  may  be  made  with  relation  to  any  trial  depending  at 
the  time,  or  which  has  recently  been  so,  to  slander  the 
proceedings  of  the  court,  or  depreciate  the  character,  or 
sully  the  honour,  of  the  judges;  or  to  impose  on  their 
wisdom  and  pollute  the  demands  of  justice,  to  the  prejudice 
of  a  fair  and  an  impartial  trial.  In  former  times  they 
scrupled  not  summarily  to  inflict  high  corporal  pains  for 
transgressions  of  the  first  of  these  kinds.  As  in  the  case 
of  Donald  Campbell,  who,  in  the  course  of  a  trial,  when 
standing  among  the  multitude  by  the  courthouse,  had 
openly  accused  the  Earl  of  Athol,  Justice-General,  of  gross 
partiality  and  corruption  in  the  case;  he  had  sentence, 
therefore,  to  stand  two  hours  upon  the  cuck-stool  and  make 
public  confession  of  his  fault,  and  to  have  his  tongue  bored 
by  the  common  executioner.  More  lately,  after  the  con- 
viction of  Nairn  and  Ogilvy,  certain  printers  were  rebuked 
(and,  on  account  of  their  submission,  were  dismissed  without 
further  answer)  for  publishing  an  opinion  of  English  counsel 
on  the  case,  accompanied  with  notes  highly  injurious  to  the 
Court  and  the  jury.  In  a  still  later  instance,  an  account 
had  been  published  of  a  certain  trial,  equally  slanderous  of 
the  proceedings  of  the  Court,  and  contemptuous  of  the 
persons  of  the  judges;  and  here,  as  the  offence  was  not 
followed  with  the  like  symptoms  of  contrition,  the  culprits 
Johnson  and  Drummond  were  sent  to  gaol  for  three  months, 
and  till  they  should  find  surety  for  their  good  behaviour  for 
the  future.  In  these  several  instances  the  Court  guarded 
their  own  honour.  In  the  following  they  were  no  less 
jealous  of  the  interests  of  justice  and  a  fair  trial.    One 

(a)  In  re  the  High  Sheriff  of  Surrey  (2  P.  &  P.  237).  The  same 
gentleman  having  persisted  in  addressing  the  grand  jury  in  court 
after  a  prohibition  from  the  i)re8idin^  jndge,  was  fined  ;£5oo,  and 
threatened  with  commitment  if  he  did  not  desist.  This  fine  was 
remitted  on  his  reading  a  written  apology  in  court  (Ibid,  234). 

(6)  2  Com.  139. 
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p^tiv.  Gilkie,  a  writer,  agent  for  the  prosecutor  in  a  case  of  murder. 
Chapter  V.  was  Condemned  to  a  month's  imprisonment,  and  to  find 
caution  for  his  good  behaviour:  after  execution  of  the 
criminal  letters,  he  had  published  sundry  memorials  and 
other  addresses  commenting  on  the  charge,  and  tending 
to  prejudice  the  public  against  the  accused.  The  Lords 
declared  on  this  occasion  '  that  such  publications  are  a  high 
indignity  to  the  Court,  and  most  dangerous  to  the  course  of 
justice,  as  tending  to  prepossess  and  inflame  the  minds  of  the 
country  against  the  persons  accused,  and  thereby  obstruct 
the  course  of  a  fair  trial/  A  fine  was  awarded,  and  the 
like  censure  of  all  such  unfair  practices  was  inserted  in  the 
record,  on  occasion  of  the  trial  of  Ewan  Macewen  before  the 
Lords  Justice-Clerk  and  Eskgrove  at  Perth,  in  May,  1785: 
after  service  of  the  indictment,  the  agent  for  the  pannel 
had  rashly  published  and  circulated  in  the  neighbourhood, 
a  sort  of  narrative  on  liis  part,  giving  an  account  of  the 
charge,  and  the  circumstances  of  the  case." 

In  1820,  Gilbert  M'Leod  was  sentenced  to  be  imprisoned 
and  find  caution,  under  a  penalty,  for  his  good  behaviour  for 
three  years,  for  having  published,  in  a  periodical  called  Th^ 
Spirit  of  the  Union,  a  false  and  slanderous  account  of  what 
had  passed  in  court  at  giving  sentence  of  fugitation  against 
George  Kinloch,  and  one  which  was  calculated  to  raise 
groundless  doubts  and  jealousies  of  the  due  administration 
of  justice  in  the  Court  of  Justiciary.(a) 

A  newspaper  having  published  (pending  the  trial  of  this 
Gilbert  M'Leod,  the  same  year,  on  a  charge  of  sedition)  a 
paragraph  inserted  by  William  Watson,  which  gave  a  fsilse 
and  exaggerated  account  of  the  charge  against  the  accused, 
and  made  his  case  the  subject  of  public  discussion,  the  Court 
found  "  that  such  conduct  is  derogatory  to  the  authority  of 
this  Court,  dangerous  to  parties,  whether  prosecutors  or 
pannels,  and  subversive  of  the  principles  of  a  fair  trial ;" 
but  in  respect  of  circumstances  of  extenuation  stated  by 
Watson,  they  dismissed  him  with  a  rebuke  and  a  fine  of 
five  pounds.(6) 

It  appears  that  in  those  cases  where  the  publication  of 
statements  having  a  tendency  to  interfere  with  the  adminis- 
tration of  justice,  does  not  call  for  punishment,  the  Court 
may  nevertheless  interfere  to  prohibit  such  publication. 
Thus,  in  1829,  William  Haire  being  charged  with  the  murder 
of  James  Wilson,  on  the  motion  of  the  counsel  for  the 
accused  with  reference  to  an  advertisement  of  a  forthcoming 

(a)  Shaw's  Gases,  No.  4.  (6)  Ibid.  No.  6. 
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publication  of  the  confessions  of  William  Burke,  which  had      p^miv. 
been   announced   in   the  Edinburgh  Evening   Couranty  the    chaptmv. 
Lords  "  prohibit  the  editor  and  publisher  of  the  Edinburgh 
Evening  Courant  from  publishing  or  circulating  any  state-  , 

inent  relative  to  the  alleged  murder  of  James  Wilson,  or 
anything  prejudicial  to  the  prisoner,  William  Haire,  in  the 
said  confession,  or  doing  anything  whereby  the  same  may 
be  published,  till  the  proceedings  now  in  dependence  against 
the  said  William  Haire  shall  be  brought  to  a  conclusion, 
and  recommend  to  the  publishers  of  all  newspapers  to 
abstain  in  like  manner  from  doing  so."(^) 

Colonial  courts  of  record  possess  the  same  power  of  com-  CoionUd  oourtj. 
mitment  for  contempt  that  the  home  courts  do,  and  an 
appeal  will  not  lie  from  such  a  commitment  to  the  Privy 
CounciL(6) 

In  these  cases,  however,  it  must  appear  clearly  on  the 
face  of  the  order  that  the  party  had  committed  a  contempt, 
that  he  had  been  duly  summoned  to  make  his  defence,  and 
that  the  punishment  awarded  for  the  contempt  was  an 
appropriate  one.(c) 

Where  a  hamster  and  attorney  wrote  a  letter  to  the  • 
Chief  Justice  of  Nova  Scotia,  reflecting  on  the  judges  and 
the  administration  of  justice  generally  in  the  court,  but 
wrote  it  not  in  his  professional  capacity,  but  in  his  private 
capacity  as  a  suitor  in  respect  of  a  supposed  grievance  and 
injury  done  him  as  a  suitor,  the  Privy  Council  held  that  an 
order  suspending  the  writer  from  practising  in  the  court 
was  not  an  appropriate  punislmient  for  the  offence,  and 
on  that  ground  advised  Her  Majesty  to  discharge  the 
order.(^ 

"The  letter,"  said  Lord  Westbury,  in  delivering  the 
judgment  of  the  Privy  Council,  "  was  a  contempt  of  Court 
which  it  was  hardly  possible  for  the  Court  to  omit  taking 

(a)  Bell's  notes,  165.  See  also  Edmonds  a  case  (7  December,  1829, 
Shaw,  229).  For  Lord  Cottenham's  opinion  as  to  the  jurisdiction  of 
the  Court  of  Session  to  prevent  by  interdict  the  publication  of  libellous 
statements,  see  i  H.  L.  Cas.  376. 

(fe)  McBermoit  ▼.  The  Judges  of  British  Quiana  (L.  Rep.  2  P.  C. 
App.  341 ;  20  L.  T.  N.  S.  47).  See  also  Rainy  v.  TJie  Justices  of  Sierra 
Leone  (8  Moore's  P.  C.  C.  47,  54),  and  Hughes  v.  Fon'cd  (4  Moore's 
P.  C.  C.  41). 

(c)  See  ver  Lord  Chelmsford  (L.  Rep.  2  P.  0.  App.  363),  and  Be 
Wallace  (L.  Rep.  1  P.  C.  App.  283  ;  14  L  T.  N.  S.  286 ;  36  L.  J.  9, 
P.  C.  0.;  14  W.  R.  609);  lie  Pollard  (5  Moore's  P.  0.  C.  iii;  L. 
Rep.  2  P.  C.  App.  106) ;  Be  Downie  and  Arrindell  (3  Moore's  P.  C.  C. 
414). 

(d)  Be  Wallace  {ubi  supra).  See  also  Be  Doionia  and  ArrindeU 
ubi  supra. 
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pamiv.  cognisance  of.  It  was  an  ofifence,  however,  committed  by 
CkaptmV.  an  individual  in  his  capacity  of  a  suitor  in  respect  of  his 
supposed  rights  as  a  suitor  and  of  an  imaginary  injury  done 
to  Mm  as  a  suitor,  and  it  had  no  connection  whatever  with 
his  professional  character,  or  anything  done  by  him  profes- 
sionally either  as  an  advocate  or  an  attorney.  It  was  a 
contempt  of  Court  committed  by  an  individual  in  his  per- 
sonal character  only.  To  offences  of  that  kind  there  has 
been  attached  by  law  and  by  long  practice  a  definite  kind 
of  punishment — viz.,  fine  and  imprisonment.  It  must  not, 
however,  be  supposed  that  a  court  of  justice  has  not  the 
power  to  remove  the  ofl&cers  of  the  court  if  unfit  to  be 
entrusted  with  a  professional  status  and  character.  If  an 
advocate,  for  example,  were  found  guilty  of  crime,  there  is 
no  doubt  that  the  Court  would  suspend  Mm.  If  an  attorney 
be  found  guilty  of  moral  delinquency  in  his  private  character, 
there  is  no  doubt  that  he  may  be  struck  ofl'  the  rolL  But 
in  this  particular  case  there  is  no  delictum  brought  forward 
or  assigned,  except  that  which  results  from  the  fact  of 
addressing  an  improper  and  contemptuous  letter  to  the 
*  cMef  justice  of  the  Court,  in  respect  of  something  supposed  to 
have  been  done  unjustly  to  the  writer  in  Ms  private  capacity 
as  a  suitor.  We  think,  therefore,  there  was  no  necessity  for 
the  judges  to  go  further  than  to  award  to  that  offence  the 
customary  punishment  for  contempt  of  Court."(a) 

(a)  Besides  contempts  of  Court  committed  by  means  of  libellous 
writings  (with  which  alone  this  work  professes  to  deal),  the  Courts 
have  Irequentlj  punished  by  attachment  the  utterance  of  con* 
temptuous  or  contumelious  words,  and  also  the  contemptuous  demean- 
our of  parties  before  it.  Contempts  of  Court  by  means  of  words  aro 
also  indictable.  The  following  are  examples  of  this  general  head  of 
contempts :  Calling  a  magistrate,  in  a  court  of  justice,  a  fool,  but  not 
so  speaJking  of  him  in  his  absence,  and  without  reference  to  the  execu- 
tion of  his  office  (Simmons  v.  tSweete,  Oro.  Eliz.  78 ;  Beg.  r.  Wrightson, 
Salk.  698 ;  see  also  2  Roll.  Eep.  78 ;  4  Inst.  181 ;  J^o;  parte  The  Mayor 
of  Yarjnouthf  1  Cox  Crim.  Cas.  1 22) ;  giving  the  lie  to  the  steward  of 
a  manor  holding  a  court  leet  (Earl  of  Lincoln  v.  Fisher,  Cro.  BUz. 
581 ;  Ow.  113;  Mo.  470),  or  telHng  him  in  court  that  he  is  forsworn 
(2  Bol.  Abridg.  78) ;  saying  to  justices  in  session  '^Though  I  cannot  have 
justice  here,  1  will  have  it  elsewhere"  (Bex  v.  Mayo,  i  Keb.  508 ;  i  Sid. 
144) ;  putting  on  one's  hat  in  presence  of  the  lord  of  a  court  leet,  and 
saying  he  cared  not  what  he  could  do  (Bathurst  v.  Coxe,  i  Keb.  451, 
465 ;  Itaym.  78) ;  saying  to  a  justice  of  the  peace  in  the  execution  of 
his  office  that  he  was  a  rogue  and  liar  (Bex  v.  Bevel,  i  Str.  420) ;  but 
not  saying  of  a  justice  in  his  absence  that  he  was  a  scoundrel  and  a 
har  (Uex  v.  WeUje,  2  Camp.  142).  And  a  Court  may  be  insulted 
by  the  most  innocent  words  uttered  in  a  peculiar  manner  and 
tone  (Per  Lord  Denman,  C.J.,  Cants  Wilson's  case,  7  Q.  B.  1015). 
Wherever  a  justice  may  commit  for  such  words,  the  offender  may  also 
be  indicted  for  the  misdemeanour  (Str.  420).    A  justice  can  commit 
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The  calumniation  of  parties  who  are  concerned  in  a  cause      pamiv. 
before  the  Court,  or  any  publication  which  attempts  to  create    chaptkbv. 
prejudice  against  any  of  them  before  the  cause  is  heard,  and  pobucaaons 
thus  tends  to  influence  its  result,  constitutes  a  contempt.         nwjudtol?tiw 

The  rules  which  have  been  laid  down  as  to  fair  comment  Kearingofa 
on  matters  of  public  mterest  and  notoriety,  do  not  extend 
to  comments  on  matters  still  pending,  waiting  for  argument 
and  decision,  which  have  a  direct  tendency  towards  cdrecting 
and  swaying  the  mind  of  the  Court  or  jury,  by  whom  the 
cause  is  to  be  determined.(a) 

The  publication  by  a  newspaper  of  a  paragraph  taxing 
certain  witnesses  in  a  pending  cause  with  **  turning  affidavit 
men,"  was  held  a  contempt  of  Court  by  Lord  Hardwicke. 
His  lordship  construed  the  words  "  affidavit  men"  to  mean 
"  persons  who  are  ready  upon  all  occasions  to  make  affidavits 
without  regarding  whether  they  have  any  cognisance  of  the 
facts,"  and  committed  the  printers  to  prison,  observing(&) 
that  "  nothing  is  more  incumbent  upon  courts  of  justice 
than  to  preserve  their  proceedings  from  being  misrepre- 
sented ;  nor  is  there  anything  of  more  pernicious  conse- 
(juence  than  to  prejudice  the  minds  of  the  public  against 
persons  concerned  as  parties  in  causes,  before  the  cause  is 

finally  heard There  cannot  be  anything  of  greater 

consequence  than  to  keep  the  streams  of  justice  clear  and 
pure,  that  parties  may  proceed  with  safety  both  to  them- 
selves and  their  characters." 

The  publication  in  a  newspaper,  pending  a  cause  in 
Chancery,  of  articles  reflecting  on  the  plaintiff  and  his 
witnesses,  and  characterising  the  Chanceiy  proceedings  as 
vexatious  and  unprincipled,  and  representing  the  affidavits 
as  containing  glaring  misrepresentations  which  the  editor 
believed,  and  heartily  hoped,  would  lead  to  an  indictment 
for  perjury,  was  held  a  contempt  of  Court  by  the  Master  of 
the  Eolls  (Lord  Langdale).     "  If  parties  in  the  prosecution 

only  where  the  coDtemptuous  words  are  spoken  in  his  presence;  in 
other  cases  the  remedy  is  by  indictment  of  the  offender  {Uex  v.  Bevel, 
iihi  supra.  See  also  Bex  v.  Wrightsoii,  uhi  supra,  and  i  Vent.  169 ; 
2  Keb.  249 ;  Hntt  131 ;  3  Mod.  139 ;  Uex  ▼.  JSelby,  Mich.  4  Anne  KB.; 
Bex  V.  Pen/ny,  i  Ld.  Baym. ;  Bex  v.  Pocock,  Str.  1 1 57).  A  barrister 
may  also  commit  a  contempt  of  Gonrt  in  the  conduct  of  a  cause  (Be 
Pater,  33  L.  J.  142  Q.  B.);  and  so  may  one  of  the  parties  to  the  cause 
ia  the  course  of  addressing  the  jury  (&ex  v.  Davison,  4  B.  &  Aid.  329). 
As  to  contempts  of  county  courts  see  sect.  ii3of9<&  10  Yict.  c.  95, 
and  the  case  of  Levy  ▼.  Moylan  (19  L.  J.  308,  G.  P.);  and  as  to 
contempts  of  ecclesiastical  courts,  see  2  <&  3  Will.  4,  c.  93. 

(a)  See  per  Wood,  V.O.,  Tiehbame  v.  Mostyn  (17  t.T.  N.  S.  7; 
L.  JEtep.  7  Elq.  57). 

(h)  2  Atk.  469. 
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CSAJTEB  T. 


Beprint  of 
article. 


Printing  brief. 


of  their  rights,"  said  his  Lordship,  "are  to  be  exposed  to 
this  species  of  attack,  and  are  to  be  placed  in  such  a  situation 
that  they  cannot  safely  proceed  in  the  defence  of  their 
rights,  and  if  witnesses  are  in  this  way  deterred  from  coming 
forward  in  aid  of  leggd  proceedings,  it  will  be  impossible 
that  justice  can  be  administered.  It  would  be  better  that 
the  doors  of  the  courts  of  justice  were  at  once  closed,"(^) 

It  was  held  a  gross  contempt  of  Court  to  publish  in  a 
newspaper  an  article  commenting  on  affidavits  which  had 
been  filed  on  behalf  of  the  plaintiff  in  a  suit,  but  were  not 
yet  before  the  Court ;  and  the  publisher,  after  making  an 
ample  apology,  was  ordered  to  pay  the  costs  of  a  motion  to 
commit  him.(&) 

It  is  also  a  contempt  to  reprint  in  another  newspaper  an 
article  of  this  sort.  In  the  case  last  referred  to,  a  motion 
to  commit  the  publishers  of  two  newspapers  which  had 
simply  reprinted  the  article  was  refused,  but  the  publidiera 
had  to  pay  their  own  costs.  The  printer  of  a  newspaper 
which  had  gone  beyond  merely  reprinting  the  article,  was 
made  to  pay  the  costs  of  the  motion.(c) 

Vice-Chancellor  Kindersley  committed  to  prison  the  pub- 
lisher of  a  newspaper,  for  having  published  a  leading  article 
commenting  on  affidavits  made  in  a  suit  in  Chancery,  which 
had  not  yet  come  on  for  hearing,  and  holding  up  to  ridicule 
the  makers  of  the  affidavits,  and  characterising  their  conduct 
as  utterly  disgraceful.(d) 

On  a  similar  ground — viz.,  that  the  publication  tended  to 
prejudice  the  world  with  regard  to  the  merits  of  the  cause 

(a)  Littler  v.  Thompson  (2  Beav.  129). 

{b)  Tichhome  v.  Mostyn  (17  L.  T.  N.  S.  5 ;  L.  "Rep.  7  Eq.  55).  See 
the  language  of  Wood,  V.C,  on  this  subject,  cited  cmte,  pp.  57,  58. 

(c)  Ibid.    See  also  Tichhome  v.  Tichhome  (22  L.  T.  N.  S.  55). 

(d)  Felkin  v.  HerheH  (9  L.  T.  N.  S.  635  ;  33  L.  J.  294,  Ch.).  In  thie 
case  the  publisher  was  released  from  custody  after  ten  days'  confine- 
ment, ou  payment  of  costs  and  fees,  and  humbly  apologising  to  the 
Court  for  the  contempt  which  he  had  committed.  The  motion  for  his 
discharge  was  opposed  on  the  ground  that  he  should  also  have 
apologised  to  the  persons  who  had  made  the  affidavits,  and  whom  he 
had  injured  by  the  reflections  contained  in  the  leading  article.  The 
Yice-Chancellor,  however,  thought  that  the  making  of  such  an  apology 
could  not  be  made  a  condition  precedent  to  his  discharge.  "  He  was 
not,"  said  his  Honour,  "  committed  for  an  offence  against  anything 
appertaining  to  the  honour  or  character  of  the  defendants,  but  because 
the  language  used  was  a  contempt  of  this  Court,  and  tending  to  impede 
the  course  of  justice;  not  because  it  was  an  ofPence  against  any  given 
individuals  *,  and  when  he  apphes  to  be  discharged,  and  expresses  his 
contrition,  how  can  the  judge  say  he  will  not  discharge  him,  unless 
he  does  something  in  respect  01  a  matter  for  which  he  was  not 
committed  P"     (Ibid.) 
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before  it  was  heard — the  act  of  a  party  who  printed  his      p^^v. 
brief  before  the  cause  came  on,  was  held  a  contempt  of  Court,    Chaptke  v. 
though  there  was  nothing  in  the  publication  reflecting  upon 
the  Court  in  any  way.(a) 

It  was  also  held  a  contempt  of  Court  for  a  newspaper  to  SJuon  to  * 
publish,  before  it  was  heard,  a  petition  which  had  been  wind  up. 
presented  to  the  Court  of  Chancery  for  the  winding-up  of 
a  company,  containing  grave  charges  against  the  directors. 
It  was  contended,  on  behalf  of  the  newspaper  proprietor, 
that  the  case  of  a  petition  to  wind-up  was  an  exceptional 
one,  because  under  the  Act  it  must  be  advertised,  and  the 
advertisement  must  be  accompanied  by  a  statement  that 
persons  desiring  to  possess  it  might  obtain  copies  from  the 
solicitor  by  an  ordinary  application.  Malins,  V.C.,  said : 
"  Ko  doubt,  every  contributory  and  creditor  can  obtain  such 
copies,  but  it  is  not  open  to  any  one  of  the  public,  strangers 
to  the  matter,  and  does  not  give  a  general  licence  to  publish 

the  petition There  is  nothing  in  the  Act  or  rules  which 

sanctions  the  publication  of  a  petition  of  this  kind,  any  more 
than  a  Bill  in  Chancery ."(&) 

If  a  Court  make  an  order  prohibiting  the  publication  of  Order  of  court 
the  proceedings  pending  a  trial  likely  to  continue  for  several  pubiioauon. 
successive  days,  it  is  a  contempt  of  Court  to  disobey  such 
order,  (c) 

It  is  a  contempt  of  Court  for  the  solicitor  of  one  of  the  Publication  of 
parties  in  a  suit  to  write  letters  for  publication  in  a  newspaper,  iSicItor^of  one 
which  tend  to  influence  the  result  of  the  s\nt.(d)    "  There  is,"  <>'^«  ^^^^* 
said  Lord  Eomilly,  M.E.,(c)  "  one  distinct  line  drawn,  which  is 
this,  that  gentlemen  who  are  concerned  for  contending  clients 
in  this  court,  whether  solicitors  or  counsel,  should  abstain 
entirely  from  discussing  the  merits  of  those  questions  in 
public  print ;  if  they  do  it  at  all,  they  ought  to  put  their 
names  to  their  commimications.     But  to  let  the  public  suppose 
that  it  is  merely  done  by  a  person  who  takes  a  great  interest 
in,  and  has  great  knowledge  of,  the  subject,  and  discusses 
it  from  a  public  point  of  view,  when,  if  the  fact  were  known, 
he  is  the  solicitor  of  the  defendant,  and  has  the  strongest 
possible  interest  in  his  success,  is  in  my  opinion,  highly 
reprehensible." 

ITie  letters  published  in  this  case  were  anonymous.     The  ^abiutjof 

iosetilon  of 

(a)  See  per  Lord  Hardwicke  (2  Atk.  471);  S.  C.  worn.  Roach  v.  SieST""" 
Qarvan  (2  I)ick.  794). 

(6)  Be  CheltenhcMTi  and  Swansea  Bailway  Ca/rriage  and  Waggon 
Company  (L.  Rep.  8  Eq.  580;  20  L.  T.  N.  S.  169). 

(c)  See  Bex  v.  Clement  (4  B.  &  Aid.  218). 

(d)  Daw  v.  Eley  (L.  Rep.  7  Eq.  49).  (0)  Ibid. 
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pamiv.  g^^  ^j^g  ^  restrain  the  infringement  of  a  patent,  one  of  the 
chaptss  v.  issues  raised  being  as  to  the  novelty  of  the  plaintiff's  inven- 
tion, and  the  letters  written  by  the  defendant's  solicitor 
stated  facts  tending  to  disprove  the  novelty  of  the  invention. 
On  the  appearance  of  the  first  letter,  the  plaintiff  wrote  to  the 
editor  referring  to  the  suit,  and  suggesting  that  the  .writer 
of  the  published  letter  was  an  interested  party.  Notwith- 
standing this,  the  editor,  besides  refusing  to  insert  the  plain- 
tiff's letter,  as  containing  personal  imputations,  afterwards 
published  a  further  anonymous  letter  from  the  defendant's 
solicitor,  knowing  that  he  was  a  solicitor,  but  not  knowing 
that  he  was  the  solicitor  in  the  pending  suit.  A  motion  was 
made  to  commit  the  editor  also  for  a  contempt  of  Court,  but 
the  motion  was  refused,  the  editor,  however,  having  to  pay 
his  own  costs.  Lord  Eomilly  said :  "  The  case  of  the  editor 
of  a  newspaper  is  very  different  from  that  of  persons  who 
write  letters  to  the  paper  for  publication.  His  duty  is 
simply  to  take  no  part  in  matters  purely  personal  between 
individuals,  or  in  matters  which  are  the  subject  of  a  lawsuit. 
But  it  often  happens  that  private  matters  are  so  mixed  up 
with  public  matters  into  which  it  is  his  duty  to  enter,  that  it 
is  very  difficult  to  draw  the  distinction  between  them.  In 
this  case,  if  the  editor  had  inserted  Mr.  D/s  [the  plaintiff's] 
letter,  I  should  have  thought  that  there  was  nothing  in  his 
conduct  calling  for  the  interference  of  the  Court ;  but  he  did 
not  insert  it,  and  afterwards,  with  notice  that  a  suit  was 
pending,  with  the  knowledge  that  the  author  of  the  letters 
was  Mr.  C,  and  that  Mr.  C.  was  a  solicitor,  which  ought  to 
have  induced  him  to  inquire  further,  and  ascertain  the  exact 
position  which  Mr.  C.  occupied,  he  allowed  further  letters  on 
both  sides  to  be  published.  I  am  inclined  to  think,  by  what 
the  plaintiff  told  him,  he  was  put  upon  inquiry  whether 
'Copper  Cap'  [the  nom  de  phcme  ot  the  letter- w^riter]  was 
connected  with  the  suit." 
Party  gnppiying  If  one  of  the  parties  to  a  suit  has  himself  supplied  the 
wlthXForajation  newspaper  with  the  information  upon  which  comments  are 
JSta^ofcon-  made,  he  is  not  in  a  position  to  complain  of  the  contempt 
tempt.  Where  the  plaintiff  in  a  suit  procured  the  insertion  in  a 

local  newspaper  of  a  statement  of  his  claim,  and  his  agent 
gave  the  newspaper  proprietor  a  copy  of  the  bill,  a  motion 
having  been  made  to  commit  the  proprietor  for  contempt 
in  publishing  certain  articles  disparaging  the  plaintifl^s  claim. 
Bacon,  V.C.,  refused  to  make  any  order  whatever  in  the 
matter,  saying :  "  I  am  not  considering  the  offence  committed 
against  the  Court  by  contempt,  but  the  right  which  the 
plaintiff  in  the  suit,  who  has  endeavoured  to  make  use  of  a 


LIBELLOUS   CONTEMPTS  OF  COURTS   OF   JUSTICE.        447 

newspaper  for  his  own  purpose,  has  to  come  afterwards  and      ^- "• 
complain  of  subsequent  statements  or  comments,  not  male-     Chaptmv. 
volent  and  not  libellous,  upon  the  subject  which  he  has 
submitted  to  the  editor  of  that  newspaper.    What  right  has 
he  to  be  here  to  complain  ?    I  cannot  conceive  that  he  has 
the  slightest  right  in  the  worid."(^) 

Though  one  of  the  parties  to  an  action  publish  newspaper  PuWiationby 
attacks  on  the  conduct  of  his  opponent,  the  latter  will  not  be  not  ju«u«y 
allowed,  by  way  of  defence,  to  publish,  pending  litigation,  fhe  ©SS?"  **' 
ex  parte  garbled  accounts  of  any  of  the  proceedings  in  court 
or  before  the  examiner.(6) 

In  a  case  of  this  kind,  Lord  Hatherley  (when  Vice- 
Chancellor  Wood)  restrained,  by  injunction,  the  publica- 
tion of  a  pamphlet  containing  an  unfair  account  of  the 
evidence  of  one  of  the  witnesses,  taken  before  the  examiner, 
saying:  "If  the  one  party  endeavours  to  prejudice  the 
public  in  any  way  against  the  other  litigant  party,  there 
is  not  the  slightest  justification  for  the  other  party  doing 
the  same ;  and  this  Court,  in  the  administration  of  justice, 

always  takes   care  that   neither  party  shall   do  it 

I  quite  agree  with  the  respondent's  counsel  in  thinking  that 
the  present  times  are  very  different  from  those  of  Lord  Hard- 
wicke,  and  that  the  present  feeling  and  the  general  judgment 
of  mankind  as  to  what  is  or  is  not  proper  to  be  published,  are 
exceedingly  different  to  what  they  were  at  that  time.  That 
may  at  once  be  conceded ;  but  at  the  same  time,  even  as 
regards  the  publicity  of  proceedings  in  courts  of  justice,  and 
when  it  is  a  question  between  parties  who  are  not  litigant, 
but  between  one  of  the  parties  litigant  and  the  publisher  of 
a  newspaper,  for  instance ;  even  as  between  these  parties  the 
Court,  in  these  days,  recognising  in  the  highest  possible 
degree  the  importance  of  the  public  being  duly  and  fairly 
informed  of  all  that  takes  place,  yet  does  take  care  that  there 
shall  only  be  such  proper  information  published  in  a  fair  and 
reasonable  manner.  I  mean  that  courts  of  justice,  in  giving 
directions  to  a  jury  as  to  the  ultimate  result  in  that  which  is 
or  is  not  a  fair  publication,  always  leaves  it  for  the  considera- 
tion of  such  jury  whether  or  not  an  independent,  or  supposed 
to  be  independent,  person,  who  has  published  a  narrative  of 
proceedings  of  a  court  of  justice,  has  published  them  in  a  fair 
and  reasonable  manner,  being  anxious  to  inform  the  public ; 
or  whether  there  is  evidence  of  malice  in  the  modes  in  which 

(a)  Vernon  v.  Vernon  (23  L.  T.  N.  S.  697 ;  40  L.  J.  Ch.  118), 
(6)  Coleman  v.  West  Hartlepool  Harbour  and  RaUwa/y  Oompany 
(2  L.  T.  N.  S.  766 ;  8  W.  E.  734). 
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Distinction 
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paper reporter, 
and  pabfleation 
by  one  of  the 
Utigante. 


AdTortiaements 
of  rewards  for 
evidence. 


the  report  was  framed.  Now,  this  Court,  in  dealing  between 
litigants,  takes  care  that  the  litigants  shall  not,  by  such 
foolish  attempts  as  appear  to  me  to  have  been  made  on  both 
sides  here,  create  public  prejudice,  each  against  his  opponent, 
in  the  progress  of  the  litigation,  which  ought  to  be  conducted 
with  all  proper  calmness  and  discretion,  and  for  the  purpose 

of  eliciting  truth."(a^) 

The  publication  of  the  proceedings  in  court,  pending  liti- 
gation, by  a  newspaper  reporter,  differs  from  a  publication 
by  one  of  the  parties  to  the  litigation  in  this,  that  there  is  a 
prima  faci&  presumption  against  the  fairness  of  the  latter 
publication.  "Nobody,"  said  Lord  Hatherley,  in  the  case 
last  referred  to,(6)  "feels  more  sensibly  than  myself  the 
advantage  of  having  a  fair  publication  of  all  that  takes 
place  in  a  court  of  justice ;  but  I  make  this  observation, 
that  whenever  one  of  the  litigants  is  the  party  making 
the  statement,  that  is  a  very  strong  primd  fade  presump- 
tion against  its  being  at  all  fair,  and  that  in  any  case  in 
which  a  litigant  makes  a  publication,  it  is  exceedingly 
different  from  that  which  a  newspaper  reporter  would 
publish  simply  in  the  discharge  of  what  was  his  duty. 
Such  a  case  is  widely  different." 

On  similar  grounds,  in  a  case(c)  since  questioned,  the  pub- 
lication in  a  newspaper  of  an  advertisement  oflFering  a  reward 
to  any  one  who  should  make  legal  proof  of  a  marriage^  in 
question  before  the  Court  of  Chancery  in  a  pending  suit,  was 
held  by  Lord  Chancellor  Parker  to  be  a  contempt  of  Court, 
as  having  a  tendency  to  produce  false  evidence. 

In  the  recent  case  of  Plating  v.  FarquliarsonJid)  this  deci- 
sion was  thus  referred  to  by  Jessel,  M.R. :  "  I  do  not  profess 
to  understand  it  as  it  is  reported.  The  advertisement  seems 
to  have  been  an  advertisement  for  oral  evidence  to  disprove 
a  marriage,  by  showing  that  a  marriage  certificate  which  was 
alleged  to  refer  to  two  persons  not  having  the  names  men- 
tioned in  the  certificate,  applied  in  fact  to  two  persons  who 
really  bore  those  names.  That  was  treated  by  Lord  Maccles- 
field as  a  direct  inducement  to  subornation  of  perjury.  Of 
course,  if  it  was  an  attempt  to  suborn  witnesses,  it  would  be 
a  contempt  of  Court,  and  an  undue  interference  with  the 
course  of  justice.  With  great  respect,  however,  to  that 
learned  Lord  Chancellor,  I  should  not  have  come  to  the  same 
conclusion  on  the  same  facts ;  and  it  does  not  appestr  to  me 


(&)  2  L.  T.  N.  S.  768. 


(a)  2  L.  T.  N.  S.  767.  (&)  2  L.  T.  I 

(c)  Tool  V.  Sacheverel  (i  P.  Wms.  675). 
(d)  L.  K  17  0.  D.  55) 
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that  an  advertisement  for  a  witness  to  prove  a  thing  not  in  p^»tIV. 
the  knowledge  of  the  man  who  advertises  for  it,  but  which  ckawmv. 
he  believes  to  be  true,  can  be  treated  as  subornation  of  per- 
jury, because  subornation  of  perjury  means  doing  something 
to  induce  people  to  come  forward  to  prove  that  which  the 
person  seeking  to  prove  it  believes  to  be  false ;  and  on  that 
distinction,  it  appears  to  me,  the  case  ought  to  turn." 

In  Plating  v.  FarqvJiarsan,  the  defendants,  appealing  against 
an  injunction  which  had  been  granted  against  them  for  in- 
fringing a  patent  for  nickel-plating,  inserted  in  a  newspaper 
an  advertisement  asking  subscriptions  from  the  trade  towards 
the  expenses  of  the  appeal,  and  also  offering  a  reward  of 
;£^ICXD  to  any  one  who  could  produce  documentary  evidence 
that  nickel-plating  was  done  previously  to  1869.  The  Court 
of  Appeal  could  see  nothing  objectionable  in  either  adver- 
tisement, and  dismissed  with  costs  an  application  to  commit 
for  contempt  the  publisher  of  the  newspaper  ii^i  which  the 
advertisement  was  published.(a) 

It  is  not  every  unfair  report  that  the  Court  will  interfere  injunction  is  in 
to  restrain  by  injunction.(6)    "  Every  Court,"  said  Turner,  ^^^«*^^ 
L.J.,  "has  the  power  of  preventing  the  publication  of  its 
proceedings  pending  litigation  ;  but  it  is  not  to  be  exercised 
in  all  cases,  and  it  is  a  question  quite  in  the  discretion  of  the 

Cpurt."(c) 

The  exhibition  in  an  assize  town  of  inflammatory  publi-  PubUeatioM 
cations  respecting  a  prisoner  about  to  be  tried  for  murder,  ^^  chw^ed 
was  considered  by  Littledale  and  Gaselee,  JJ.,  not  to  be  a^*"^*®"*™*' 
contempt  which  the  judge  of  assize  could  interfere  to  stop 
by  commitment,  though  they  thought  it  "  highly  indecorous 
and  improper,  and  one  that  might  subject  the  man  to  punish- 
ment."(^)    There  is  little  doubt  that  a  criminal  information 
would  be  granted  against  him. 

It  was  held  a  contempt  of  Court,  pending  the  trial  of  an 
indictment,  to  address  public  meetings,  alleging  that  the 
defendant  was  not  giftlty,  that  there  was  a  conspiracy  against 
him,  and  that  he  could  not  have  a  fair  trial.(e) 

It  was  the  opinion  of    Sir  G.  Eose,  judge  of  the  Court  ^^^^  p'®; 
of  Review  in  Bankruptcy,  that  the  pendency  of  proceedings  bepenSng!** 

(a)  Mrs,  Farley* 8  case  (2  Yes.  Sen.  520),  in  which  Lord  Hardwicke 
.committed  to  prison  a  person  who  had  published  "an  advertine- 
ment"  relating  to  the  answer  put  in  by  the  defendant  in  a  Chancery 
snit,  does  not  state  what  the  nature  of  the  advertisement  was. 

(6)  Brooh  V.  Evans  (29  L.  J.  616,  Ch.).  (c)  Und, 

(i)  Bex  V.  Gilham  (i  Mood.  &  Malk.  165). 

(e)  Onslow's  and  WhaUey's  case  (L.  B.  9  Q.  B.  219) ;  Shipworth's 
case  (Ibid,  230). 

G  G 
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Pajitiv.      ^as  not  necessary  to  give  the  Court  jurisdiction  to  commit 
CffiLPTBB  V.    for  contempt  in  publishing  insulting  observations  respecting 
the  parties  to  a  proceeding  before  it. 

In  a  case  in  which  judgment  had  been  finally  pro- 
nounced upon  a  petition,  but  the  order  had  not  been 
drawn  up  when  the  libel  was  published,  that  learned 
judge  said:  "A  distinction  has  been  attempted  to  be 
maintained,  that  in  this  case  the  proceeding  is  not  a 
pending  proceeding,  but  a  proceeding  that  has  been  con- 
cluded ;  but,  even  if  this  case  could  be  so  looked  at, 
it  is  not  in  my  humble  opinion  a  right  conclusion,  that 
parties  are  at  liberty  to  attack  each  other  with  abuse  or 
libellous  statements  as  to  what  has  been  done  in  any  par- 
ticular litigation,  though  that  litigation  has  been  brought  to 
a  close.  And  if  the  principle  be  the  protection  of  the 
subject  in  all  fair  matter  of  litigation,  in  order  that  his  mind 
may  be  unbiassed  by  threat  or  intimidation,  and  that  he 
may  go  on  freely  through  that  course  of  proceeding  which 
the  laws  of  his  country  have  provided  for  him,  I  cannot  but 
consider  it  the  duty  of  the  Court  to  protect  him  against  an 
impression,  that  when  the  proceeding  is  concluded  he  may 
be  liable  to  imputations  and  abuse,  and  have  no  protection 
but  by  going  into  a  court  of  law  for  damages  in  an  action 
for  libel.  I  apprehend  it  is  the  duty  of  the  Court  to  the 
suitors,  to  tell  them  that,  though  the  matter  is  ended  with 
respect  to  them,  the  Court  will  still  protect  them,  as  if  the 
litigation  or  the  business  of  the  court  were  still  pending, 
.  and  that  the  principle  is  not  varied  by  the  circumstance 
that  the  matter  is  altogether  concluded.  And  I  am  rather 
fortified  in  that  mode  of  dealing  with  the  question,  because, 
if  the  attention  of  the  learned  counsel  be  directed,  I  think, 
to  that  case  in  AtJcins(a),  unless  I  am  mistaken,  it  will  be 
found  that  the  decree  was  pronounced,  and  that  what  took 
place  did  not  take  place  until  after  the  Court  had  dismissed 

the  matter."(6) 

A  petition  on  which  judgment  had  been  finally  pronounced, 
but  on  which  the  order  had  not  been  drawn  up,  was  con- 
sidered by  thesame  learned  judge  to  be  a  pending  proceeding 
for  the  purpose  of  rendering  a  publication  reflecting  on  any 
of  the  parties  a  contempt  of  Court,  if  the  actual  pendency  of 
a  proceeding  were  necessary  to  give  the  Court  jurisdiction  to 
commit.(c) 

On  a  footing  of  its   own  stands  the  case  of   Price  v. 

(a)  2  Atk.  469. 
(6)  Ex  parte  Turner  (3  Mont.  D.  &  De  G.  544,  545). 

(c)  Ibid, 
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Hutchinsony{a)  in  which  Malins,  V.C.,  committed  to  prison  two      P^*»iv. 
persons,  one  of  them  the  defendant  to  a  Chancery  suit,  for    chxptbbv. 
using  violent  and  abusive  language  towards  the  clerk  of  the 
firm  of  solicitors,  who  went  to  serve  a  copy  of  the  bill  upon 
the  defendant. 

A  warrant  of   commitment  by  the  iudge  of  a  superior  wammt  of 
court  may  be  in  general  terms  ;(6)  but  it  must  be  for  a 
time  certain.(c) 

The  Court  may  grant  an  attg-chment  in  the  first  instance,  or  Attachment. 
a  rule  calling  on  the  ofifender  to  show  cause  why  an  attach- 
ment should  not  issue  against  \nm.,{c^ 

III. — ^Libels  on  Foreign  Eulers,  Ambassadors,  etc. 

Any  publication  which  tends  to  degrade,  revile,  and 
defame  persons  in  considerable  situations  of  power  and 
dignity  in  foreign  countries,  may  be  taken  to  be,  and  treated 
as,  a  libel,  and  particidarly  where  it  has  a  tendency  to  inter- 
rupt the  pacific  relations  between  the  two  countries :  if  the 
publication  contains  a  plain  and  manifest  incitement  and 
persuasion  addressed  to  others  to  assassinate  and  destroy 
the  persons  of  such  magistrates,  as  the  tendency  of  such  a 
publication  is  to  interrupt  the  harmony  subsisting  between  two 
countries,  the  libel  assumes  a  still -more  criminal  complexion.(«) 

Thus  was  the  law  laid  down  by  Lord  EUenborough  on  the 
trial  of  Jean  Peltier,  in  1803,  upon  an  information  for  a  libel 
on  Napoleon  Bonaparte,  first  consul  of  the  French  Republic. 
The  libel  contained  the  following  passages,  amongst  others  : 
"  Oh !  eternal  disgrace  of  France !  Csesar,  on  the  banks  of 
the  Rubicon,  has  against  him,  in  his  quarrel,  the  Senate, 
Pompey,  and  Cato ;  and  in  the  Plains  of  Pharsalia,  if  fortune 
is  unequal — if  you  must  yield  to  the  destinies,  Eome,  in  this 
sad  reverse — at  least  there  remains  to  avenge  you  a  poniard 
among  the  last  Romans :"(/)  "  He  is  proclaimed  chief  and 

(a)  L.  B.  9  Eq.  534. 

(&)  Ex  parte  Fernandez  (10  0.  B.  N.  S.  3 ;  6  H.  &  K  717). 

(c)  Bex  V.  Jaines  (5  B.  &  Aid.  894). 

(d)  See  Lechmere  OharUon'a  case  (2  My..&  Gr.  316) ;  Rex  v.  Olement 
(4  B.  &  Aid.  218) ;  Anon.  (2  Barnard  43);  Rex  v.  Wyatt  (8  Mod. 

123). 

(e)  P&r  Lord  EUenborongb,  C.J.,  Bex  v.  Peltier  (28  Howell's  St. 

Tr.  617). 

(/)  "  De  la  France,  6  honte  etemelle ! 
Cdsar,  an  bord  dn  Bnbicon, 
A  contre  Ini  dans  sa  qnerelle 
Le  S^nat,  Pomp^e,  et  Gaton. 
Et  dans  lea  plaines  de  Pharsale, 
Si  la  fortnne  est  indgalc 
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p^iv.  consul  for  life.  As  for  me,  far  from  envying  his  lot,  let  liim 
CBAPnsv.  name — I  consent  to  it — his  worthy  successor.  Carried  on 
the  shield,  let  him  be  elected!  Finally  (and  Eomulus 
recalls  the  thing  to  mind),  I  wish  that  on  the  morrow  he 
may  have  liis  apotheosis.  Amen."(«)  Lord  Ellenborough, 
said  that  it  appeared  to  liim  that  the  aim  and  tendency  of  these 
passages  was  to  degrade  and  vilify,  to  render  odious  and 
contemptible,  the  person  of  the  First  Consul  in  the  estima- 
tion of  the  people  of  this  country  and  of  France,  and 
likewise  to  excite  to  his  assassination  and  destruction.  "  That 
appearing  to  be  the  immediate  and  direct  tendency  of  these 
publications,  I  cannot,"  said  his  Lordship,  "in  the  correct 
discharge  of  my  duty,  do  otherwise  than  state,  that  these 
publications,  having  such  a  tendency  in  respect  of  a  foreign 
magistrate,  and  being  published  within  this  countrj%  and  tJie 
consequence  of  such  publications  having  a  direct  tendency  to 
interrupt  and  destroy  the  peace  and  amity  between  the  two 
countries,  are,  in  point  of  law,  libels."(&) 

In  1799,  one  Vint  and  others  were  found  guilty  on  an 
information  for  publishing  in  the  Courier  newspaper  the 
following  libel  upon  the  Emperor  Paul  I.,  of  Eussia :  "  The 
Emperor  of  Eussia  is  rendering  himself  obnoxious  to 
his  subjects  by  various  acts  of  tyranny,  and  ridiculous  in 
the  eyes  of  Europe  by  his  inconsistency.  He  has  now 
passed  an  edict  prohibiting  the  exportation  of  timber, 
deals,  &c.  In  consequence  of  that  ill-timed  law,  upwards 
of  100  sail  of  vessels,  are  likely  to  return  te  this  kingdom 
without  freights."  Lord  Kenyon,  C.J.,  told  the  jury  that 
such  a  publication  might  provoke  a  call  for  satisfaction,  as 
for  a  national  affront,  if  it  passed  unreprobated  by  our 
Government  and  courts  of  justice.(c) 

Lord  George  Gordon  was  found  guilty,  in  1787,  on  an 
information  charging  him  with  publishing,  in  the  Public  Advei'- 
tiser,  certain  libels  on  the  Queen  of  France,  Marie  Antoinette, 

S'il  te  fant  cdder  anx  destins, 
Boxiie,  dans  ce  revers  funeste — 
Ponr  te  venffer  au  moins  il  reste 
Un  poignard  aux  derniers  Romainfl." 
(a)  "  II  est  pToclam6  chef  et  consnl  ponr  la  vie. 

Pour  moi,  loin  qn'a  son  sort  je  porte  qnelqu'  envie, 
Qn'il  nomme,  j'y  consens,  son  digne  successeur, 
Snr  le  pavois  porte  qn'on  Telise  Empereur. 
Enfin,  et  Bomnlns  nous  rappelle  la  chose, 
Je  fais  VQBu — d^s  deinain  qn'il  ait  I'apothdose.    Amen." 
(5)  Thejn^  returned  a  verdict  of  guilty;  but  war  between  Great 
Britain  and  France  being  renewed  soon  after  this  trial,  the  defendant 
was  never  called  upon  to  receive  judgment, 
(c)  27  Howell's  St.  Tr.  627,  643. 
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and  on  the  French  Ambassador  in  London,  imputing  to  the      p^«iv. 
former  tyranny  and  oppression,  and  charging  the  latter  with     cham«iv. 
being  the  tool  employed  in  carrying  them  on.(a) 

An  information  was  filed,  in  1764,  against  D'Eon  de 
Beaumont,  for  a  libel  upon  a  previous  French  Ambassador, 
principally  consisting  of  some  angry  reflections  on  the  public 
conduct  of  the  ambassador,  charging  him  with  ignorance 
in  his  special  capacity,  and  of  having  used  stratagem  to 
supplant  and  depreciate  the  defendant  at  the  Court  of 
Versailles.(&)    A  verdict  of  guilty  was  returned. 

Johann  Most  was  tried,  in  1881,  for  having  published  in 
The  FreiheU  (a  weekly  German  newspaper,  published  in 
London)  an  article  upon  the  assassination  of  the  late  Emperor 
of  Eussia.  The  first  two  counts  of  the  indictment  charged 
the  publication  of  a  scandalous  libel  at  common  law,  on 
which  a  verdict  of  guilty  was  taken.  Other  counts  charged, 
as  offences  against  24  and  25  Vict.  c.  ICXD,  s.  4,  the  encouraging 
certain  persons  unknown,  and  the  endeavouring  to  persuade 
such  persons,  to  murder  the  Emperors  of  Eussia  and 
Oennany,  and  the  sovereigns  and  rulers  of  Europe.  The 
above  enactment  makes  it  a  misdemeanour  to  "  conspire,  con- 
federate, and  agree  to  murder  any  person,  whether  he  be  a 
subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,"  and  also  to  "  solicit,  encourage, 
persuade,  or  endeavour  to  persuade,  or  ...  .  propose  to 
murder  any  other  person,  &c."  Lord  Coleridge,  C.  J.,  told  the 
jury  that  if  they  tliought  that  by  the  publication  the  accused 
*'  did  intend  to,  and  did  encourage,  or  endeavour  to  persuade 
any  person  to  murder  any  other  person  ....  and  that  such 
encouragement  and  endeavouring  to  persuade  was  the 
natural  and  reasonable  effect  of  the  article,  they  should  find 
the  prisoner  guilty"  on  the  counts  framed  on  the  statute. 
The  prisoner  having  been  found  guilty  on  these  counts  also, 
it  was  argued  on  his  behalf  before  the  Court  for  Crown  Cases 
Eeserved,(c)  that  though  the  publication  was  a  seditious  libel, 
it  was  not  an  offence  against  the  statute,  not  being  addressed 
to  any  definite  person,  but  only  to  the  public  at  large.  The 
Court  rejected  the  argument  and  sustained  the  conviction. (cZ) 
"  An  endeavour  to  persuade  or  an  encouragement,"  said  Lord 
Coleridge,  C  J.,  "  is  none  the  less  an  endeavour  to  persuade  or 
an  encouragement,  because  the  person  who  so  encourages  or 

(a)  22  Howell's  St.  Tr.  175. 

(6)  The  Kina  v.  D'Eon  (W.  Black  Rep.  501,  517 ;  Dig.  L.  L.  88). 

(c)  Lord  Coleridge,  C.J.,  Grove,  Denman  and  Watkin  Williams, 
J. J.,  and  Huddleston,  B. 

(d)  Beg.  v.  Most,  14  Cox  CO.  583. 
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PaetIV. 

CBA.PTBS  VI. 


Definition  of 
Ubel. 


certainly  not  easy  to  see  why  the  imputation  of  disgraceful 
conduct  to  another  person  should  be  punishable  by  actiou 
if  the  imputation  is  contained  in  a  letter  addressed  to  a 
third  party,  though  it  be  seen  by  nobody  but  the  party 
to  whom  it  is  addressed,  whilst  the  very  same  imputation 
may  be  made  orally  in  the  hearing  of  hundreds,  and  the 
slandered  party  have  no  remedy,  in  most  cases,(a)  unless 
he  can  prove  that  special  damage  has  been  thereby  occa- 
sioned to  him.  The  injury  to  reputation  may  be  far  greater 
in  the  latter  case  than  in  the  former,  and  the  tendency  to 
produce  a  breach  of  the  peace — the  reason  assigned  for 
making  written  defamation  punishable  criminally — is  indis- 
putably greater  in  the  case  of  a  slanderous  assertion  made 
orally  in  the  hearing  of  the  slandered  person,  than  in  the 
case  of  a  written  or  even  a  printed  libel.  But,  whatever  we 
may  think  of  the  soundness  of  the  distinction,  it  is  now  well 
established.(6) 

A  libel  of  the  kind  we  are  now  dealing  with  has  been 
defined  to  be  "  a  malicious  defamation,  expressed  either  ii^ 
printing  or  writing,  or  by  signs,  pictures,  &c.,  tending 
either  to  blacken  the  memory  of  one  who  is  dead,  or  the 

more  deliberate  maUgnity;  bni  the  same  answer  suffices,  that  the 
action  is  not  maintainable  npon  the  ground  of  the  malignity,  but  for 
the  damage  sustained.  So  it  is  argued  that  written  scandal  is  more 
generally  difPused  than  words  spoken,  and  is  therefore  actionable ;  but 
an  assertion  made  in  a  public  place,  as  upon  the  Eoyal  Exchange, 
concerning  a  merchant  m  London,  may  be  much  more  eztensivdy 
diffused  than  a  few  printed  papers  dispersed,  or  a  private  letter :  it  is 
true  that  a  newspaper  may  be  '  very  generally  read,'  but  that  is  all 
casual  These  are  the  arguments  which  prevail  on  my  mind  to 
repudiate  the  distinction  between  written  and  spoken  scandal;  but 
that  distinction  has  been  established  by  some  of  the  greatest  names 
known  to  the  law — Lord  Hardwioke,  Hale  I  believe,  Holt,  C.  J.,  and 

others If  the  matter  were  for  the  first  time  to  be  decided  at 

this  day,  I  should  have  no  hesitation  in  saying  that  no  action  could 
be  maintained  for  written  scandal  which  could  not  be  maintained  for 
the  words  if  they  had  been  spoken"  (ThorUy  v.  Lord  Kerry,  4  Taimt. 
364).  So  Best,  C.J. :  "  It  is  not  easy  to  perceive  why  any  distinction 
should  be  made  between  written  and  oral  slander;  but  the  case 
referred  to  ( Lord  Kerry  v.  Thortey)  has  eatabb'shed  it  too  firmly  to  be 
shaken"  {Archbislwp  of  Tuam  v.  Rohison,  5  Bing.  21). 

(a)  The  exceptions  are  where,  first,  the  commission  of  an  indictable 
offence  or,  secondly,  the  present  possession  of  an  infectious  or  con* 
tagious  disorder  is  imputed ;  or,  thirdly,  where  the  imputation  is  made 
on  a  person  in  respect  of  his  office,  profession,  trade,  or  calling,  and 
has  a  tendency  to  injure  him  in  respect  thereof. 

(h)  See  per  Hale,  O.B.,  King  v.  Lake  (2  Vent.  28),  Austen  v.  CmZ- 
p&pper  (2  Show.  313;  Skinner,  123);  per  Best,  C.J.  (Archbishop  of 
Timm  V.  Bohison  (5  Bing.  17) ;  per  Bayley,  J.,  Clemeni  v.  Ohiois  (9  B. 
&  0.  174). 


LIBELS   ON   INDIVIDUALS.  457 

reputation  of  one  who  is  aKve,  and  thereby  exposing  liim  ^^*^^' 
to  public  hatred,  contempt,  or  ridicule."(^)  "But,"  says  chaptmVL 
Hawkins,  in  his  "  Pleas  of  the  Crown,"(&)  "  it  is  said  that 
in  a  larger  sense  the  notion  of  a  libel  may  be  applied 
to  any  defamation  whatsoever,  expressed  either  by  signs 
or  pictures,(c)  as  by  fixing  up  a  gallows  against  a  man's 
door,  or  by  painting  him  in  a  shameful  and  ignominious 
manner." 

It  is  obvious  that  a  definition  of  this  wide  character  must  varioaikinds 
include  writings  of  very  various  kinds ;  and  accordingly  we  ®^***^' 
find  it  laid  down(d)  that  libels  on  private  persons  embrace 
all  those  "which  by  accusing  a  man  of  a  crime,(e)  bring 
him  within  the  danger  of  the  law;"  or  "which  have  a 
tendency  to  injure  him  in  his  ofl&ce,  profession,  calling, 
or  trade;"  or  "whioh  by  holding  him  up  to  scorn  and 
ridicule,  and  still  more  to  any  stronger  feeling  of  con- 
tempt or  execration,  impair  him  in  the  enjoyment  of 
general  society,  and  injure  those  imperfect  rights  of  friendly 
intercourse  and  mutual  benevolence  which  man  has  with 
respect  to  man."(/) 

It  matters  not  in  what  language  the  libel  is  written,  whether  immaterial  in 
in  grammatical  or  ungmmmatical  phraseology ;  whether  the  ubci  ia^cS^ 
imputation  be  made  directly  or  only  insinuated ,  even  by  ^^^^ 
means  of  a  question  ',{g)  whether  the  language  be  ironical,(A) 
or  figurative,  or  allegorical.(i)    Whatever  the  character  of  the 

(a)  Bacon's  Abridg.  tit.  Libel.  (h)  8th  edit.  542. 

(c)  The  ciyil  law  made  a  distinction  between  defamation  by  pictures 
and  by  writing,  treatiag  the  former  as  a  real  and  the  latter  only  as  a 
yerbai  injanr :  (Vide  Heineccins,  Anuq.  Bom.  lib.  4,  tit.  4,  sect  5). 

(d)  See  Holt's  Law  of  Libel,  p.  75. 

(e)  "  The  expression  *  indictable  offence '  seems  to  have  crept  into 
the  textbooks ;  bnt  I  think  that  the  passages  in  Gomyn's  Digest 
(Tit.  Action  on  the  Case  for  Defamation,  D  5  &  9)  are  conclusive  to 
show  that  words  which  impute  any  criminal  offence  are  actionable  per 
$e.'*    {Per  Pollock,  B.,  in  Webb  v.  Beavan,  L.  B.  11  Q.  B.  D.  610). 

(/)  The  civil  code  of  the  State  of  New  York  (sect.  29)  defines  libel 
to  be  "  a  false  and  unprivileged  publication  by  writing,  printing,  picture, 
effigy,  or  other  fixed  representation  to  the  eye,  which  exposes  any  person 
to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupa- 
tion." The  Penal  Code  (sect.  309)  defines  it  to  be  "  any  malicious 
publication,  by  writing,  printing,  picture,  effigy,  sign,  or  otherwise, 
which  exposes  any  person,  or  the  memory  of  any  person  deceased,  to 
hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  any  person  to 
be  shunned  or  avoided,  or  which  has  a  tendency  to  injure  any  person 
or  corporation  or  association  of  persons,  in  their  occupation  or  busmesa." 

(a)  Oathercole*8  case  (2  Lew.  C.  C.  255). 

(/i)  Hob.  215;  II  Mod.  86 ;  Boy  dell  v.  Jone$  (4  M.  k  W.  446). 

(1)  See  Hoare  v.  Silverlock  (12  Q.  B.  624,  632),  and  WoodgcUe  y. 
Mde(mt  (4  F.  &  F.  202). 
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Words  to  be 
taken  in  their 
popular  sense. 


Paotiv.      language,  provided  the  publication  tends  to  convey  an  imputa- 
Cbaptuvi.   tion  injurious  to  the  reputation  of  the  person  attacked,  it  is 
equally  a  libel.(a) 

"  The  rule,"  says  Lord  Ellenborough,  C.J.,  in  dealing  vrith 
a  case  of  slander(6),  "which  at  one  time  prevailed  that 
words  are  to  be  understood  in  mitiori  sensu(c)  has  been  long 
ago  superseded ;  and  words  are  now  construed  by  Courts,  as 
they  always  ought  to  have  been,  in  the  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  understand  theni."(^) 

The  reason  of  the  former  rule  and  of  the  change  was  thus 
stated  by  the  Court  of  Queen's  Bench  in  Harrison  v.  Thorn" 
horo^tgh  :(e)  "  In  this  kind  of  action  for  words,  which  are  not 
of  very  great  antiquity,  the  Courts  did  at  first,  as  much  as 
they  could,  discountenance  them,  and  that  for  a  wise  reason, 
because  generally  brought  for  contention  and  vexation ;  and, 
therefore,  when  the  words  were  capable  of  two  constructions, 
the  Court  always  took  them  mitiori  sensu.  But  latterly  these 
actions  have  been  more  discountenanced  (?  countenanced) ; 
for  men's  tongues  growing  more  virulent,  and  irreparable 
damage  arising  from  words,  it  has  been  by  experience  found, 
that  unless  men  can  get  satisfaction  by  law,  they  will  be  apt 
to  take  it  tliemselves.  The  rule,  therefore,  that  has  now  pre- 
vailed is,  that  words  are  to  be  taken  in  that  sense  that  is 
most  natural  and  obvious,  and  in  which  those  to  whom  they 
are  spoken  will  be  sure  to  understand  them." 

An  indictment  for  libel  was  demurred  to  on  the  ground 
that,  by  reason  of  its  bad  spelling,  it  was  unintelligible,  and 
wanted  a  meaning.  The  libel  as  set  out  in  the  indictment 
was  as  follows  :  "  Here  is  three  cockels  in  this  place  (meaning 
cuckolds),  we  now  (meaning  know)  them  well,  he  (meaning 
Lambert)  is  a  nave  (meaning  knave),  he  cheats  and  rongs 
(meaning  2vrongs)  the  county,  and  is  the  cur  of  the  son  of  a 
whore."  The  indictment  was  held  good,  Eavmond,  C.J., 
saying :  "  The  present  libel  is  plain  to  all  men  and  easily  to 
be  understood,  and  it  would  be  hard  that  a  Court  of  justice 
must  not  understand  it  is  badly  spelt,  when  all  the  world 


Libel  badly 
spelt. 


(a)  See  Fisher  v.  Clement  (lo  B.  &  C.  472). 

(h)  Boherte  v.  Camden  (9  East.  96),  Cf.  Woolnoth  v.  Meadoics 
(5  East.  463) ;  and  per  Holt,  C.J.,  Somera  v.  House  (Holt's  Rep.  39). 

(c)  See  for  examples,  Oro.  Jac.  204 ;  Forster  v.  Browning  (Cro.  Jac 
688) ;  Holland  v.  Stoner  (Oro.  Jac.  315) ;  and  King  v.  Bagg  (Cro.  Jac. 
330. 

(d)  Cf.  the  language  of  Pratt,  C.J.,  Eyre,  and  Fortescne,  JJ.,  in 
Button  V.  Ha/yward  (8  Mod,  24) ;  of  Lord  Mansfield  in  Bex  v.  Home 
(2  Cowp.  672) ;  and  of  Buller,  J.,  in  Bex  v.  Watson  (2  T.  R,  206). 

(e)  10  Mod.  197. 
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« 

besides  make  no  scruple  to  find  the  signification  of   the      p^^v. 
words."(a)  CHim»  VI. 

In  a  case(6)  where  a  great  portion  of  the  libel  consisted  impuution  only 
of  insinuations  by  means  of  questions,  Alderson,  B.,  directed  *°»^^*«^ 
the  jury  that  "  if  a  man  insinuates  a  fact  in  asking  a  question, 
meaning  thereby  to  assert  it,  it  is  the  same  thing  as  if  he 
asserted  it  in  terms."  The  libel  in  that  case  cont«dned  the 
following  passage  :  "  We  should  be  glad  to  know  how  many 
popish  priests  enter  the  nunneries  at  Scorton  and  Darlington 
each  week  ?  and  also  how  many  infants  are  born  in  them 
every  year,  and  what  becomes  of  them  ?  whether  the  holy 
fathers  bring  them  up  or  not,  or  whether  the  innocents  are 
murdered  out  of  hand  or  not  ?"  The  learned  judge  told  the 
jury  that  if  they  thought  that  the  defendant,  by  asking  the 
t^uestions,  "  meant  to  insinuate  and  to  state  that  infants 
are  born  in  the  nunnery  at  Scorton,  and  that  holy  fathers 
bring  them  up  or  murder  the  innocents,"  then  it  was  a  libel 
on  those  per8ons.(c) 

However  general  the  language  of  tlie  defamatory  publi-  Oenena 
cation  may  be,  if  its  application  to  a  particular  individual  ^^^^*^®' 
can  be  generally  perceived,  it  is  a  libel  upon  him. 

"  If  a  party,"  said  Lord  Cotteiiham,(rf)  "  can  publish  a  libel 
so  framed  as  to  describe  individuals,  though  not  naming  them, 
and  not  specifically  describing  them  by  any  express  form  of 
words,  but  still  so  describing  them  that  it  is  known  who 
they  are;  and  if  those  who  must  be  acquainted  with  the 
circumstances  connected  with  the  party  described  may  also 
come  to  the  same  conclusion,  and  may  have  no  doubt 
that  the  writer  of  the  libel  intended  to  mean  those  indi- 
\dduals,  it  would  be  opening  a  very  wide  door  to  defamation, 
if  parties  suffering  all  the  inconvenience  of  being  libelled 
were  not  permitted  to  have  that  protection  which  the  law 
affords.  If  they  are  so  described  that  they  are  known  to  all 
tlieir  neighbours  as  being  the  parties  alluded  to ;  and  if 
they  are  able  to  prove  to  the  satisfaction  of  a  jury  that  the 
party  writing  the  libel  did  intend  to  allude  to  them,  it 
would  be  unfortunate  to  find  the  law  in  a  state  which  would 
prevent  the  party  being  protected  against  such  libels." 
"  Whether    a  man,"  said    Lord  Campell,(e)  "  is  called  by 

(a)  Bex  V.  Edgar  (2  Seas.  Cas.  29 ;  5  Bac.  Abr.  tit.  Libel,  199). 

(6)  Gathercole*8  case  (2  Lew.  0.  0.  255). 

(c)  Cf.  Hunt  V.  ThvmhUihorpe  (Moo.  418;  i  Vin.  Ab.  429) ;  Earl  of 
Northampion*8  case  (12  Rep.  134);  Delany  v.  Jones  (4  Esp.  0.  191); 
WoolnotK  V.  MeadoTve  (5  East.  463) ;  Hemming  v.  Power  (10  M.  &  W. 

564). 
((i)  Ze  Fanfwi  v.  MaJ/xmison  (i  H.  L.  Cas.  664). 
(e)  I  H.  L.  Cas.  668. 
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one  name,  or  whether  he  is  called  by  another,  or  whether  he 
is  described  by  a  pretended  description  of  a  class  to  which  he 
is  known  to  belong,  if  those  who  look  on  know  well  who  is 
aimed  at,  the  very  same  injury  is  inflicted,  the  very  same 
thing  is  in  fact  done,  as  would  be  done  if.  his  name  and 
Christian  name  were  ten  times  repeated/' 

In  the  case  in  which  the  foregoing  opinions  were  expressed, 
the  libel  consisted  of  a  newspaper  article  imputing  in  general 
terms  that  *'  in  some  of  the  Irish  factories"  (the  declaration 
adding  an  innuendo  that  thereby  the  plaintiffs  factory  was 
meant)  cruelties  were  practised  upon  the  workpeople.  After 
verdict  for  the  plaintiff,  the  declaration  was  held  good  by  the 
House  of  Lords. 

A  libel  may  be  expressed  in  ironical  language,  the  quo 
animo  with  which  it  is  used  being  a  question  for  the  jury  to 
determine.(a)  It  was  held  to  be  a  libel  to  pubhsh  of  an 
attorney  the  following  ironical,  false,  malicious,  and  defama- 
tory matter — "  An  honest  lawyer.  A  person  of  the  name  of 
C.  B.,  &c.,  was  severely  reprimanded  the  other  day  by  one 
of  the  masters  of  the  Queen's  Bench,  for  what  is  called  sharp 
practice  in  his  profession." 

For  similar  reasons  a  libel  disguised  in  liieroglyphics,  if  it 
be  not  really  unintelligible,  will  be  narrowly  examined  by  a 
court  of  law  and  judged  of  according  to  the  intention  of  the 
maker  and  the  influence  it  may  have  upon  the  injured  party's 
reputation.(6)  And,  on  the  same  ground,  not  only  an 
allegory,  but  a  rebus  or  anagram  may  be  a  libel,  and  courts 
of  law,  notwithstanding  its  obscurity  and  perplexity,  may 
judge  of  its  meaning  as  well  as  other  readers.(c) 

A  defamatory  writing  expressing  only  one  or  two  letters 
of  a  name  in  such  a  manner  that,  from  what  goes  before  and 
follows  after,  it  must  necessarily  be  Tinderstood  to  signify  a 
certain  person,  in  the  plain,  obvious,  and  natural  construction 
of  the  whole,  and  woidd  be  nonsense  if  strained  to  any  other 
meaning,  is  as  properly  a  libel  as  if  it  had  expressed  the 
whole  name  at  large.(c?)  "  All  the  libellers  of  the  kingdom 
now  kHow,"  said  Lord  Hardwicke,  so  far  back  as  I742,(e) 
"  that  printing  initial  letters  will  not  serve  their  turn,  for  that 
objection  has  been  long  got  over." 

On  the  same  footing  as  written  or  printed  libels  stand  those 
which  are  published  by  means  of  pictures,  prints,  or  carica- 


(a)  See  Holt's  Rep.  425;  Beg.  v.  Brown  (11  Mod.  86;  Hob.  215; 
Poph.  139).  (6)  Holt's  L.  L.  235. 

(c)  Holt's  L.  L.  235.  (d)  Ibid.  233. 

(e)  See  the  case  of  Bead  y.  Hiiggonnon  (2  Atk.  470). 
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tures,(a)  modes  of  publication  which,  it  is  obvious,  may  be      ^^*^  ^' 
quite  as  efficacious  as  any  other  in  damaging  the  character,    cnxrm  vi 
In  the  case  De  Libdlis  Famosi8{b)  it  was  resolved,  amongst, 
other  things,  that  a  ^^fatnosus  libclhis  sine  scriptis  may  be 
piduris,  as  to  paint  the  party  in  any  shameful  and  ignominious 
manner."    "In  case  upon  a  libel,"  says  Holt,  C.J.,(c)  "it  is 
sufficient  if  the  matter  be  reflecting :  as  to  paint  a  man  play- 
ing at  cudgels  with  his  wife."(^     Lord  Ellenborough,  C. J., 
said  of  a  libellous  picture  of  a  gentleman  and  his  lady,  which 
was  entitled  "La  Belle  et  la  Bete,"  that  the  person  wlio 
exhibited  it  in  public  was  "  both  civilly  and  criminally  liable 
for  having  exhibited  it."(e) 

Partners  may  jointly  maintain  an  action  of  libel  for  a  Partnew. 
publication  defamatory  of  the  partnership.(/) 

A  publication  defamatory  of  a  society  of  persons,  or  a  a  society 
company,  whether  incorporated  or  not,  is  also  a  libel,  e,g„  ^'^"^• 
a  publication  insinuating  that  the  members  of  a  nunnery  led 
immoral  or  depraved  lives,(^)  or  one  attacking  the  mode  in 

(a)  There  are  other  modes,  with  which  we  are  not  concerned  here, 
in  which  a  libel  may  be  expressed,  as  by  fixing  a  gallows  or  other 
reproachful  and  ignominious  signs  at  a  person's  door,  or  elsewhere 
(5  Coke  125;  see  Jefferiea  v.  Buncombe,  11  East.  226,  where  a  lamp 
was  set  up  in  front  of  the  plaintiff's  house,  and  kept  burning  in  the 
daytime,  m  order  to  defame  nim  as  the  keeper  of  a  bawdy-house) ;  or 
by  the  custom  known  as  "  riding  Skimmington"  (see  Cropp  v.  Tilney, 
3  Salk.  225,  226,  and  Bolton  v.  Dea»,  referred  to  by  the  Court  in 
Austin  V.  GuVpefpper,  2  Show.  314). 

(6)  5  Cok.  125.  (c)  Anon.  11  Mod.  99. 

(d)  According  to  Black  stone  (in  a  statement  omitted  in  the  later 
editions  of  his  "  Commentaries*'),  in  the  case  of  signs  or  pictures,  it 
seems  necessary  to  show  not  only  the  import  and  application  of  the 
scandal,  bu{  also  **  that  some  special  damage  has  followed  ;'*  and  he 
giyes  as  a  reason — that  "  otherwise  it  cannot  appear  that  such  Hbel 
by  picture  was  understood  to  be  levelled  at  the  plaintiff,  or  that  it  was 
attended  with  any  actionable  consequences"  (see  3  Com.  126).  There 
appears  to  be  no  authority  whatever  for  the  proposition  that,  in  the 
case  of  signs  or  pictures,  special  damage  must  be  shown  to  have 
followed  from  the  publication ;  and  there  is  as  httle  force  in  the  reason 
assigned  for  making  a  distinction  between  libellous  signs  or  pictures 
and  written  or  printed  Hbels,  for  the  former  tell  their  tale,  in  general, 
even  more  unmistakably  than  the  latter. 

(e)  Bu  Boat  v.  Beresford  (2  Camp.  511).  See  also  Austin  v. 
Culvepper  (2  Show.  314;  Skin.  123),  where  the  defendant  was  held 
liable  in  an  action  for  having  forged  an  order  of  the  Court  of  Chancery 
defamatory  of  the  plaintiff,  and  drawn  on  the  bottom  of  it  the  picture 
of  a  pillory  with  the  words  subscribed,  "  For  Sir  J.  Austin  and  his 
witnesses  by  him  suborned." 

(f)Le  Fanu  v.  Malcomson  (i  H.  L.  Cas.  637) ;  Hay  thorn  v.  Latoeon 
(3  C.  &  P.  196) ;  Ward  v.  Smith  (6  Bing.  749). 
(g)  Beg,  v.  Gathercole  (2  Lew.  0.  C.  237). 
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which  an  insurance  company  carries  on  its  business,(a)  or 
imputing  insolvency,  mismanagement,  and  a  dishonest  carry- 
ing on  of  its  affairs  to  a  joint-stock  company  incorporated 
under  19  &  20  Vict.  c.  47.(6) 

It  has  been  held  that  such  a  company  can  maintain  an 
action  against  one  of  its  own  shareholders  for  a  libel  published 
by  him.(c) 

A  society  of  persons,  or  company,  are  also  themselves 
liable  for  any  defamatory  matter  published  by  them ;  as,  for 
example,  the  committee  of  a  reform  union  for  publishing  a 
report  charging  a  person  with  bribeiy  at  an  election,(rf)  or  a 
railway  company  for  telegraphing  that  a  bank  had  stopped 
payment.(6) 

When  libel  is  described  as  a  "  malicious  defamation,"  and 
when  malice  is  said  to  be  the  gist  of  the  action  for  libel, 
the  legal  import  of  the  word  malice  must  be  borne  in  mind. 
"  Malice,"  says  Lord  Campbell,(/)  "  in  tlie  legal  acceptation 
of  the  word,  is  not  confined  to  personal  spite  against  indi- 
viduals, but  consists  in  a  conscious  violation  of  the  law  to 
the  prejudice  of  another."  "Malice,"  says  Bayley,  J.,(^) 
"  in  common  acceptation,  means  ill-will  against  a  person ;  but 
in  its  legal  sense  it  means  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse.  If  I  give  a  perfect  stranger  a 
blow  likely  to  produce  death,  I  do  it  of  Tnalice,  because  I  do 
it  intentionally y  and  without  just  cause  or  excuse.  If  I 
maim  cattle  without  knowing  whose  they  are  ;  if  I  poison  a 
fishery  without  knowing  the  owner,  I  do  it  of  inalic^,  because 
it  is  a  wrongful  act,  and  done  intentionally.  If  I  am 
arraigned  of  felony,  and  wilfully  stand  mute,  I  am  said  to  do 
it  of  malice,  because  it  is  intentional,  and  without  just  cause 
or  excuse.  And  if  I  traduce  a  man,  whether  I  know  him  or 
not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of  malice,  because  it 
is  wrongful  and  intentional.  It  equally  works  an  injury 
whether  I  meant  to  produce  an  injury  or  not,  and  if  I  had 
no  legal  excuse  for  the  slander,  why  is  he  not  to  have  a 
remedy  against  me  for  the  injury  it  produces  ?**     "  If  a 

(a)  Williams  v.  Beaumont  (10  Bing.  260 ;  3  M.  &  Scott,  705). 

(b)  Metropolitan  Salooii  Omnibus  Company  (Limited)  v.  Sawkins 
(4  H.  &  N.  87 ;  28  L.  J.  201,  Ex.). 

(c)  Ibid.  As  to  a  Friendly  Society,  see  HiU  v.  Hart  Davies  (L.  R. 
21  0.  D.  798). 

(d)  Wilson  v.  Reed  and  ofhers  (2  F.  &  F.  149). 

(e)  Whitfield  v.  South-Eastern  Railway  Company  (El.  BI.  &  E.  115 ; 
27  L.  J.  Q.  B.  229). 

(/)  Ferguson  v.  Ea/rl  ofKinnoul  (9  01.  &  Fin.  321). 
(g)  Bromage  v.  Frosser  (4  B.  &  0.  255), 
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person  writes  defamatory  matter  of  another,"  says  Bram-  p^;^^. 
well,  B.,(a)  "  however  honestly  he  may  believe  it  to  be  true,  chaptkevl 
if  it  be  in  fact  untrue  the  law  implies  malice.'Xfe)  And 
Alderson,  B. :  "  The  law  implies  malice  from  the  publication 
of  a  libel,  except  where  the  occasion  justifies  the  publica- 
tionJ'(c)  "  A  man,"  said  Lord  Denman,  C. J.,  "  may  wilfully 
publish  a  mischievous  libel  without  intending  to  injure  the 

party,  yet  may  be  responsible."(^) 

Instead  of  saying,  in  the  case  of  a  publication  calculated 
to  convey  an  actionable  imputation,  that  the  law  implies 
malice.  Lord  Blackburn  woidd  prefer  saying  that  the  law 
holds  him   "  responsible   for   the   natural  consequences   of 

his  act."(0 

The  intention  of  the  writer  or  publisher  of  the  defamatory  Jjjlif^®'*®^ 
matter  is  then,  in  the  case  of  unprivileged  communications,  immaterw. 
wholly  immaterial,  except  so  far  as  it  may  affect  the  amount 
of  damages  which  a  jury  will  award.  "  Everything  printed 
or  written,"  says  Parke,  B.,(/)  '*  which  reflects  on  the  cha- 
racter of  another,  and  is  published  without  lawful  justifica- 
tion or  excuse,  is  a  libel,  whatever  the  intention  may  have 
been." 

A  judge  who,  in  an  action  of  libel  left  it  to  the  jury  to 
say  whether  the  defendant  intended  by  his  publication  to 
injure  the  plaintiff,  was  held  to  have  wrongly  directed 
them.(g)  "  If  the  tendency  of  the  publication,"  said  Little- 
dale,  J.,  "  was  injurious  to  the  plaintiff,  then  the  law  will 
presume  that  the  defendant,  by  publishing  it,  intended  to 
produce  that  injury  which  it  was  calculated  to  effect.  If  it 
had  that  tendency,  there  can  be  no  doubt  it  was  a  libel." 
"The  judge,"  said  Lord  Tenterden,  C.J.,  "ought  not  to 
have  left  it  as  a  question  to  the  jury  whether  the  defendant 
intended  to  injure  the  plaintiff,  for  every  man  must  be  pre- 
sumed to  intend  the  natural  and  ordinary  consequences  of 
his  own  act."(A) 

"The  real  question  is  not  what  was  the  intention  with 
which  the  libel  was  published,  but  what  was  the  tendency  of 
the  libel  as  published."(i) 

(a)  Darby  v.  Oitseley  (i  H.  &  N.  9;  25  L.  J.  230,  Ex.). 

(h)  Cf.  per  Parke,  B.,  O'Brien  v.  Clement  (15  M.  &  W.  437). 

(c)  I  H.  &  N.  9.  (d)  Bayliff  v.  Lawrence  (11  A.  &  EL  924). 

(e)  Capital  and  Counties  Bank  v.  Henty  (L.  R.  7  App.  Cas.  767). 

(f)  Baylis  v.  Lawrence  (11  A.  &  EL  924). 
{g )  Haire  v.  Wilson  (9  B.  &  0.  643). 

(h)  Ibid.  645.  See  also  Darby  v.  Ouaeley  (vM  eitpra)  and  Fisher  v. 
Clement  (10  B.  &  G.  472). 

{%)  Per  Lord  Blackban^  Capital  and  Counties  Bank  v.  Sewty  (ubi 
supra). 
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What  are  privileged  occasions  will  hereafter  be  considereA(a) 
chaptbxyl  By  the  Scotch  law  it  is  not  necessary,  in  the  case  of  a 
civil  action  for  libel,  that  malice  should  be  either  proved  or 
presumed ;  but  it  is  necessary  in  the  case  of  a  criminal  pro- 
ceeding. "  In  general,"  says  Hume,(6)  *'  the  criminal  is 
herein  distinguished  from  the  civil  process,  tliat  to  warrant 
the  inflicting  of  any  punishment  the  animiis  injuriandi,  or 
special  malice  of  the  act,  must  be  shown;  whereas  mere 
petulance  or  indiscretion  may  be  the  just  ground  of  an 
award  for  the  reparation  of  damage,  though  the  parties  are 
not  even  known  to  each  other,  if  the  things  said  are  natu- 
rally and  in  themselves  of  an  injurious  tendency." 

The  whole  publication,  however,  is  to  be  looked  at ;  and  if 
the  jury  think  that  the  effect  of  one  part  of  it,  which  if 
taken  alone  would  be  injurious  to  the  plaintiffs  character, 
is  removed  by  the  other  part  of  it,  they  should  find  for  the 
defendant.(c)  The  jury  are  to  take  the  whole  together  and 
say  whether  the  result  of  the  whole  is  calculated  to  injure 
the  plaintiffs  character ;  if  in  one  part  of  the  publication 
something  disreputable  to  the  plaintiff  is  stated,  but  that  is 
removed  by  the  conclusion,  the  bane  and  antidote  must  be 
taken  together.(rf) 

"  In  I>icas  v.  Zawson"  says  Alderson,  B.,(e)  "  I  directed 
the  jury  to  look  to  the  whole  of  the  publication  to  see 
whether  it  was  calculated  to  injure  the  plaintiffs  character. 
The  publication  there  complained  of  was  the  report  of  a 
trial  in  which  there  were  strong  observations  on  the 
character  of  the  plaintiff,  but  in  which  the  plaintiff  had 
recovered  a  verdict  for  £30.  It  was  said  that  the  report 
was  libellous,  because  it  set  forth  the  charge  made  on  the 
trial  against  the  plaintiff.  I  left  it  to  the  jury  to  say  whether, 
taking  the  whole  of  the  publication  together,  they  thought 
it  likely  to  depreciate  his  character.  The  jury  thought  not, 
and  on  application  for  a  new  trial,  this  Court  (Exchequer) 
approved  of  my  direction." 
Foiachood.  The  libcUous  matter,  in  order  to  be  actionable,  must  be 

falsely  as  well  as  maliciously  published  of  the  plaintiff.  The 
truth  of  an  alleged  defamatory  publication  is  a  complete 
answer  to  an  action  for  it ;(/)  "  not,"  according  to  Little- 


(a)  See  chapter  vii.  on  "  Privileged  Publications,"  'post, 
(h)  I  Com.  342.     See  Borthwick,  190,  195. 
(c)  See  Chalmers  v.  Payne  (2  0.  M.  &  R.  1 56 ;  5  Tyrw.  766). 
{d)  Ibid,  per  Alderson,  B.  (e)  Ibid. 

(/)  Something  more  is  required  in  the  case  of  criminal  proceedings 
for  libels.    As  to  these,  vide  poet 
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dale,  J.,(a)  "  because  it  negatives  the  charge  of  malice  (for  ^^^^• 
a  person  may  wrongfully  or  maliciously  utter  slanderous  ^"^fH*^^- 
matter  though  true,  and  thereby  subject  himself  to  an 
indictment),  but  because  it  shows  that  the  plaintiff*  is  not 
entitled  to  recover  damages ;  for  the  law  will  not  permit 
a  man  to  recover  damages  in  respect  of  an  injury  to  a  cha- 
racter which  he  either  does  not  or*  ought  not  to  possess." 

If  the  libel  be  false  it  is  no  justification,  even  in  the  case  BondjueheUit 
of  public  criticism  appearing  m  the  leading  articles  of 
newspapers,  that  the  writer  bond  fde  believes  in  its 
truth.(6)  *'Boiid  fide  belief  in  the  truth  of  what  is 
written,"  says  Blackburn,  J.,(c)  "is  no  defence  to  an 
action;  it  may  mitigate  the  amount,  but  it  cannot  dis- 
entitle the  plaintiff"  to  damages.  Moreover,  that  honest 
belief  may  be  an  ingredient  to  be  taken  into  consideration 
by  the  jury  in  determining  whether  the  publication  is  a 
libel ;  that  is,  whether  it  exceeds  the  limits  of  a  fair  and 
proper  comment ;  but  it  cannot  in  itself  prevent  the  matter 
being  libellous." 

The  publication,  moreover,  is  actionable  if  any  material  part  Powicatioii  i« 
of  it  be  not  proved  true,  and  a  plea  which,  professing  tOmateSSpMibo 
justify  the  entire  libel,  fails  to  justify  a  material  part  of.it,  is  **^**^*- 
a  bad  plea.(d) 

Thus,  if  a  libel  imputes  to  a  person  that  he  has  been  guilty 
of  murder  in  killing  his  opponent  in  a  duel,  and  alleges 
further  that  the  duel  was  supposed  to  have  been  fought 
under  circumstances  revolting  to  the  ordinary  notions  of 
honour  (it  being  suggested  that  the  plaintiff  had  spent  the 
whole  of  the  night  preceding  the  duel  in  practising  pistol 
firing),  it  is  not  a  sufficient  defence  to  prove  merely  that 
the  plaintiff  had  killed  his  antagonist,  and  had  been  tried 
for  murder  and  acquitted.(e)  "  When  an  action  is  brought 
for  a  libel,"  said  Maule,  J.,  in  this  case(/)  "  to  make  a  good 
plea  to  the  whole  charge,  tlie  defendant  must  justify  every- 
thing that  the  libel  contains  which  is  injurious  to  the  plaintiff'. 
If  the  libel  charges  the  commission  of  several  crimes,  or  the 
commission  of  a  crime  in  a  particular  manner,  the  plea  must 

(a)  McPJierson  v.  Daniels  (10  B.  &  0.  272).  See  also  per  Holt,  C.J. 
(Anon.  1 1  Mod.  99) ;  per  Parke,  J.,  Cockayne  v.  Hodghie^on  (5  C.  &  P. 
548) ;  Weaver  v.  Lloyd  (2  B.  &  0.  678) ;  Tighe  v.  Cooper  (7  El.  &  B. 
639) ;  Biggs  v.  Tlie  Gh'eat  Eastern  Railway  Company  (18  L.  T.  N.  S. 
482). 

(6)  Campbell  v.  SpoUiswoode  (3  B.  A  S.  769 ;  8  L.  T.  N.  S.  201 ;  32 
L.  J.  185,  Q.  B.).  (c)  Ibid. 

(d)  See  per  Jervis,  O.J.,  Helehamy.  Blackwood  (11  0.  B.  128;  20 
L.  J.  187,  0.  P.). 

(e)  Ibid.  (/)  Ibid.  129. 

HE 
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Pamjv.     justify  the   charge  as  to  the  number  of  crimes(a)  or   the 

chaftm  VI.   manner  of  committing  the  crime.     If  the  crime  is  charged 

with  circumstances  of  aggravation  as  here,  the  plea  is  clearly 

bad  if  it  omit  to  justify  that If  the  libel  had  imputed 

murder  simpliciter,  it  would  have  been  enough  to  show  in 
the  plea  that  the  plaintiff  had  committed  murder.  But  if 
the  libel  goes  further,  and  states  something  besides,  which  is 
injurious  to  the  plaintiffs  character,  it  is  clear  upon  every 
principle  of  the  law  of  libel  that  that  must  be  justified  as 
well  as  the  rest,  or  the  defence  fails.  (&) 

Where  the  libel  charged  the  plaintiff  with  having  in  Uco 
mayoralties  bought  coals  at  6d.  a  bushel,  sold  them 
to  the  poor  at  4^.,  and  charged  the  corporation  Sd.^ 
thereby  pocketing  2d,  a  bushel,  a  plea  that  the  plaintiff  did 
this  in  his  first  mayoralty,  and  in  his  second  altered  his 
charges,  buying  the  coals  at  6d.,  selling  them  to  the  poor 
at  3^.,  and  charging  the  corporation  6d,,  was  held  a  bad 
plea.(c) 

So  where  the  libel  alleged  that  the  plaintiff,  a  proctor,  had 
been  suspended  from  practice  three  times  for  extortion,  a 
plea  in  justification  which  alleged  only  one  suspension  was 
held  bad.(c?)  It  was  urged  on  behalf  of  the  defendant  in 
this  case,  that  it  was  sufficient  if  the  sting  and  substance 
of  the  libel  were  answered  by  the  plea,  and  that  the 
discredit  attaching  to  a  single  suspension  from  office  was 
not  substantially  aggravated  by  a  repetition  of  similar 
reproof ;  but  the  Court  did  not  agree  that  a  man's  character 
would  not  fall  into  lower  discredit  by  the  imputation  of 
repeated  offences  than  by  the  imputation  of  one  only,  and 
held  that  the  plea  fell  within  that  class  which,  professing  to 
justify  the  whole  of  the  libel,  in  effect  justify  only  a  part,  and 
are  therefore  bad. 

And  where  the  libel  consisted  of  a  paragraph  published 
in  a  newspaper,  stating  in  substarfbe  that  the  plaintiff  was  a 
confederate  of  blacklegs;  that  he  had  sought  admission 
into  a  yacht  club;  that  he  gave  an  entertainment  in  the 
expectation  of  being  elected,  but  was  blackballed,  and  the 
next  morning  bolted,  and  some  of  the  tradesmen  of  the  town 
had  to  lament  the  fashionable  character  of  his  entertain- 

(a)  See  Clarhson  v.  Lawson  (6  Bing.  266,  587) ;  Clarke  v.  Taylor 
(2  Bing.  N.  0.  654;  3  Scott,  95). 

(b)  See  also  Cuddington  v.  Wilkhia  (Hob,  81) ;  Hilsden  v.  Mercer 
(Cro.  J.  676) ;  Upsheer  v.  Belts  (Cro.  J.  578). 

(c)  Ooodbume  v.  Boioman  (9  Bing.  532).  See  also  Clarke  v,  Taylor 
(2  Bing.  N.  0.  654)  and  Johns  v.  Giitings  (Cro.  Eliz.  239). 

(d)  Clarkson  v.  Lawson  (6  Bing.  266). 
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ment ;  a  plea  of  justification,  which,  after  alleging  facts  to  ^Af^*^- 
show  that  the  plaintiff  was  the  confederate  of  persons  ckaptmvi. 
who  had  been  guilty  of  cheating  at  cards,  and  the  facts  of 
his  giving  an  entertainment,  and  being  blackballed,  &c., 
stated  "that  on, the  following  morning  he  quitted  the  town 
and  neighbourhood,  leaving  divers  of  the  tradesmen  to  whom 
he  owed  money,  unpaid,"  was  held  bad,  because  the  quitting 
might  be  innocent  and  without  any  intention  to  defraud.(a) 
"  The  libel  as  stated  in  the  declaration,"  said  Parke,  B., 
"  imputes  to  the  plaintiff  a  fraudulent  evasion  of  his  creditors, 
he  being  unable  to  pay  them.  The  plea  does  not  meet  that ; 
for  the  plaintiff  might  be  unable  to  pay  without  being  guilty 
of  fraud,  as  imputed  by  the  word  '  bolting'  used  in  the  libel. 
The  expression  charged  the  plaintiffwith  going  away  suddenly 
from  Plymouth,  leaving  debts  unpaid,  and  under  such  circum- 
stances that  the  creditors  could  not  find  him,  and  therefore 
means  more  than  the  mere  '  quitting,'  which  is  stated  in  the 
plea.  That  would  be  an  innocent  departure,  and  consistent 
with  proof  that  the  plaintiff  went  out  of  the  town  for  a  day, 
but  then  returned  and  paid  his  debts." 

And  if  the  words  declared  upon  impute  an  actual  felony, 
a  justification  which  merely  sets  out  circumstances  inducing 
suspicion  is  not  sufficient.  Tlius,  where  the  declaration  stated 
that  the  defendant,  intending  to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  feloniously  stealing  a  horse, 
published  a  libel  concerning  him,  which  was  headed  "  Horse 
stealer,"  and  alleged  that  the  plaintiff  had  been  taken  up, 
on  suspicion  of  having  stolen  a  horse,  by  a  constable  who 
was  informed  that  "such  a  character"  was  at  a  certain 
public-house ;  the  libel  then  going  on  to  state  circumstances 
of  suspicion  against  the  plaintiff,  and  alleging  finally  that 
having  obtained  permission  to  go  out  of  the  constable's 

(a)  OBrien  v.  Bryant  (16  M.  &  W.  168).  See  also  Wadsioorth  v. 
Beniley  (23  L.  J.  3,  Q.  B.),  where  the  declaration  in  an  action  of  slander 
alleged  that  the  defendant  spoke  of  the  plaintiff,  in  the  way  of  Ms 
trade,  \\i&  words,  "He  cheated  me;"  "He  is  a  thief,  and  robbed  me 
of  £100 \*  and  contained  an  averment  of  special  damage,  and  the 
defendant  pleaded  a  former  j  advent  recovered  for  the  same 
grievances.  The  record  of  the  previous  action  showed  the  slanderous 
words  to  have  been:  "That  thief  is  a  Adllain,  a  scoundrel,  and  a 
rascal,  and  I  can  prove  him  a  thief  at  any  moment  \*  and  it  neither 
alleged  that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his 
trade,  nor  contained  an  averment  of  special  damage.  This  was  held 
to  be  no  bar  to  the  action.  "  I  cannot  think,"  said  Orompton,  J., 
"that  the  cause  of  action  in  that  record  which  contains  words 
charging  the  plaintiff  with  felony,  is  the  same  cause  of  action  as  that 
in  the  present  declaration,  which  imputes  a  charge  against  the  plaintiff 
as  a  trader." 

H  H  2 
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PamIv.  sight,  he  had  made  his  escape,  but  was  retaken  and  confined 
csAPTM  v:.  in  gaol  for  examination ;  innuendo  that  the  plaintiff  was 
guilty  of  stealing  a  horse:  it  was  held  that  a  plea  setting 
out  the  several  circumstances  related  in  the  libel,  and 
justifying  all  the  parts  of  it  except  the  word  "  horse- 
stealer," was  not  a  sufficient  justification  of  the  libel.(a) 

But  where  the  alleged  libel,  contained  in  a  letter  addressed 
to  a  person  who  employed  the  plaintiff  as  casliier,  was,  "  I 
conceive  there  is  notliing  too  base  for  him  to  be  guilty  of ;" 
a  plea  alleging  that  the  plaintiff  signed  and  delivered  to 
the  defendant  an  I  0  U,  and  afterwards,  on  having  sight 
thereof,  falsely  and  fraudulently  asserted  that  the  signature 
was  not  his,  and  averring  that  the  alleged  libel  was  written 
and  published  solely  in  reference  to  this  transaction,  was 
held  to  be  a  sufficient  justification.(6) 

In  a  case  where  the  libel  charged  the  plaintiff  (a  news- 
paper editor)  with  being  "  a  convicted  felon,"  and  called  him 
a  "felon  editor,"  the  defendant  justified  on  the  ground 
that  the  plaintiff  had  (many  years  previously)  been  con- 
victed of  felony  and  sentenced  to  twelve  months'  imprison- 
ment for  it,  which  was  admitted  to  be  the  fact.  Lord  Black- 
burn (then  Blackburn,  J.),  before  whom  the  case  was  tried 
without  a  jury,  gave  judgment  for  the  defendant  on  the 
ground  that  the  meaning  of  the  libel  was  that  the  plaintiff 
had  been  convicted  of  felony,  which  was  literally  true.  The 
Divisional  Court,  consisting  of  Cleasby  and  Pollock,  B.B., 
made  absolute  a  rule  for  a  new  trial ;  giving  judgment  also 
for  the  plaintiflF  on  demurrer  to  the  paragraphs  of  the  defence 
which  justified  the  libel  on  the  ground  that  the  words  "  felon 
editor  "  meant  that  he  was  actually  a  felon,  whereas  9  Geo. 
4,  c.  32,  s.  3,  which  gives  to  the  endurance  of  the  sentence 
the  same  effect  as  a  pardon  under  the  Great  Seal,  made  it 
untrue  to  call  him  any  longer  a  felon.  The  Court  was  further 
of  opinion  that  it  was  untrue  to  say  of  him  that  he  was  "  a 
convicted  felon,"  he  being  then  in  the  same  position  as  [a 
pardoned  one.  The  Court  of  Appeal  affirmed  this  judgment ; 
'per  Bramwell,  L. J.,  on  the  ground  that  the  words  "  felon 
editor  "  implied  that  he  had  been  actually  guilty  (not  merely 
convicted)  of  felony,  and  the  justification  did  not  allege  this ; 
per  Brett,  L.J.,  on  the  ground  that  after  endurance  of  the 
punishment  he  was  no  longer  a  "  felon,"  and  that  the  charge 
of  being  a  "  felon  editor,"  as  well  as  that  of  being  "  a  con- 
victed felon/'  meant  that  he  had  been  actually  guilty ;  per 
Cotton,  L. J.,  on  the  ground  that  the  words  "  felon  editor  " 

(a)  MouTiiney  y.  WaUon  (2  B.  &  Ad.  6y^),    See  also  Cho^miera  v. 
ShacMl  (6  0.  &  P.  475). 

(6)  Tighe  v.  Gooper  (7  E.  &  B.  639;  26  L.  J.  215,  Q.  B.). 
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meant  that  he  was  undergoing  punishment  for  felony,  and      ^^]^^' 
on  the  effect  of  9  Geo.  4,  c.  3.(0)  Chawm  vi. 

In  an  action  for  libelling  the  plaintiff  by  publishing  in  a 
newspaper  an  advertisement  stating  that  a  writ  of  capias 
had  issued  against  him,  that  it  had  hitherto  been  impracti- 
<5able  to  take  him,  and  offering  a  reward  for  such  infor- 
mation to  be  given  to  the  sheriff's  officer  as  would  enable 
him  to  take  the  plaintiff;  innuendo  that  plaintiff  was  in 
indigent  circumstances,  incapable  of  paying  his  just  debts, 
and  keeping  out  of  the  way  to  avoid  being  served  with 
process ;  it  was  held  a  sufficient  defence  to  prove  that  a 
writ  of  capias  had  been  issued  against  the  plaintiff,  in- 
dorsed for  bail,  and  delivered  to  the  sheriff;  that  the 
plaintiff  had  kept  out  of  the  way  to  avoid  being  taken ;  that 
the  sheriff's  officer  had  been  vmable  to  take  him ;  and  that 
the  defendant  had  published  the  advertisement  at  the 
request  of  the  party  suing  out  the  writ,  within  four  calendar 
months  of  the  date  of  the  writ,  to  enable  the  sheriff  and 
his  officer  to  arrest.(6) 

Though  the  truth  of  every  material  part  of  the  alleged  if  Bubrtantiai 
libel  must  be  proved  in  order  to  constitute  a  defence  to  an  {SSy ©v^  ^ 
action,  if  the  truth  of  the  substantial  imputation  contained  ^o?  bejurtme^ 
in  the  libel  be  proved,  the  justification  need  not  extend  also 
to  every  epithet  or  term  of  general  abuse  which  may  be 
found  in  the  description  or  statement  of  the  imputation,(c) 
and  which   contains   no    ground    of    charge    substantially 
distinct  in  its  nature  or  character  from  that  which  forms  the 
main  charge  or  gist  of  the  libel. 

Thus,  in  action  for  libelling  the  plaintiffs  in  their 
business  of  sellers  of  medicine,  by  publishing  that  the 
defendants  claimed  "  the  merit  of  having  crushed  the  self- 
styled  hygeist  system  of  wholesale  poisoning,  since  tho.y 
commenced  exposing  the  homicidal  tricks  of  those  impu- 
dent and  ignorant  scamps  who  had  the  audacity  to  pretend 
to  Cure  all  diseases  with  one  kind  of  pill ;"  and  that  "  several 
of  the  rot-gut  rascals  had  been  convicted  of  manslaughter, 
and  fined  and  imprisoned  for  killing  people  with  enormous 
doses  of  their  universal  vegetable  boluses,"  &c. ;  the  defen- 
dants pleaded  a  justification  of  the  libel  on  the  ground  of 
truth,  but  did  not  justify  the  expressions  "  scamps "  and 
"  rascals  ;"  and  they  proved  at  the  trial  that  two  persons  had 
died  in  consequence  of  taking  large  quantities  of  the  plain- 

(a)  Leyman  v.  Latim&r  (L.  K.  3  Ex.  Div.  15,  352).  See  also  Ovd- 
dinaton  v.  Wilkins  (Hob.  67  &  81),  and  Searle  v.  Williams  (Hob.  293). 

(0)  Lay  V.  Lawson  (4  A.  &  E.  795).  See  also  Carr  v.  Buckett 
(29  L.  J.  468,  Ex.). 

(c)  See  per  Tindal,  C.J.,  Moriason  v.  Harmer  (3  Bing.  N.  C.  767 ; 
4  Scott,  533). 
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PAMjY.  tiff's  pills,  and  that  the  parties  who  had  administered  the 
chaptbeyl  pills  were  tried,  convicted,  and  imprisoned  for  manslaughter. 
The  defence,  after  verdict,  was  held  sufficient,  though  the 
plea  contained  no  justification  of  the  expressions  "  scamps  " 
and  "  rascals,"  and  though  it  had  not  been  proved  that  the 
defendants  had  completely  cnished  the  "  self-styled  hygeist 
system  of  wholesale  poisoning."(«) 

As  to  the  objection  grounded  on  the  non-justification 
of  the  words  "scamps"  and  "rascals,"  the  Court  said: 
"  It  must  be  admitted  that  if  these  terms  of  invective  and 
reproach  contain  any  ground  of  charge  or  imputation  against 
the  plaintiffs,  substantially  distinct  in  its  nature  or  character 
from  tliat  which  forms  the  main  charge  or  gist  of  the  libel,, 
and  the  truth  of  which  has  been  justified  by  the  plea,  the 
consequence  contended  for  on  the  part  of  the  plaintiffs 
would  justly  follow,  for  the  plea  upon  that  supposition 
would  not  contain  an  answer  to  so  much  of  the  delaration  as 
by  the  commencement  of  tlie  plea  it  expressly  undertakes 
to  justify.  The  main  charge  against  the  plaintiffs  in  the 
libel  is,  that  they  were  the  compounders  and  sellers  of  pills 
of  a  poisonous  and  deleterious  nature;  and  the  main  and 
principal  allegation  in  the  plea  of  justification  is  '  that  the 
pills  sold  by  the  plaintiffs,  when  administered  and  taken  in 
the  doses  and  quantities  suggested  and  recommended  by 
them,  were  of  a  highly  dangerous,  deadly,  and  poisonous 
nature,  and  in  the  highest  degree  injurious  to  the  stomachs 
and  bowels  of  persons  using  and  taking  the  same.*  The 
question  therefore  is,  whether  the  terms  of  abuse  wliich 
have  been  above  referred  to,  carry  the  matter  any  further 
than  this,  the  main  charge.  The  words,  themselves,  in  their 
vulgar  use,  convey  no  other  meaning  than  that  of  general 
reproach  and  invective ;  and  we  can  only  discover  whether 
they  have  any  particular  meaning  in  this  libel  by  referring 
to  the  context  of  the  libel  and  to  the  allegations  on  the 
record.  As  to  the  word  '  scamps,'  the  plaintiffs  themselves 
have  given  the  nieaning  to  it ;  for  they  allege  in  their 
declaration  that  it  is  intended  to  be  applied  to  them  '  in  the 
way  of  their  aforesaid  trade,  business,  and  occupation,'  that 
is,  as  vendors  of  the  pills,  the  making  and  selling  of  which 
by  the  plaintiffs  is  the  main  imputation  against  them.  And 
the  word  'rascals'  is  associated  with  an  epithet  or  adjunct 
which  appears  to  confine  its  general  abusive  quality  to  a 
description  and  designation  of  the  persons  who  have  been 
occupied  in  administering  the  pHls  spoken  of  in  the 
libel,  of  whom  two  have  been  convicted  of  manslaughter. 

(a)  See^per  TindaJ,  C.  J.,  Morieson  v.  Hai'mei'  (3Bing.  N.C.  767; 
4  Scott,  533). 
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We  cannot,  therefore,  understand  these  words,  however  ^^^v- 
offensive,  as  containing  any  charge  different  and  distinct  chxptmvj. 
from  that  of  which  the  truth  has  been  justified  in  the 
first  plea;  and  we  are  not  aware  of  any  authority  by 
which  it  is  determined  that  the  justification  of  the  truth 
of  the  substantial  imputation  contained  in  a  libel  is  not 
sufficient,  unless  it  extends  also  to  every  epithet  or  term  of 
general  abuse  which  may  be  found  in  the  description  or  state- 
ment of  such  imputation." 

In  an  action  against  the  proprietor  of  the  Times  for  pub- 
lishing the  following  libel  on  the  plaintiff,  a  dissenting 
minister  : — "A  serious  misunderstanding  has  recently  taken 
place  amongst  the  Independent  dissenters  of  Great  Marlow 
and  their  pastor,  in  consequence  of  some  personal  invectives 
publicly  thrown  from  the  pulpit  by  the  latter  against  a 
young  lady  of  distinguished  merit  and  spotless  reputation. 
We  understand  that  the  matter  is  to  be  taken  up  seriously. 
— Btccks  C%rmiicle"  the  defendant  pleaded,  as  a  justification, 
that  the  plaintiff,  whilst  officiating  as  minister,  published 
from  a  part  of  a  chapel  assigned  to  him  as  minister  for  the 
delivery  of  a  sermon,  to  and  in  the  presence  of  liis  congre- 
gation, of  and  concerning  Margaret  Fair,  a  teacher  of  a 
certain  Sunday  School,  the  scandalous  words  following: — 
"  I  have  sometliing  to  say  which  I  have  thought  of  saying 
for  some  time,  namely,  the  improper  conduct  of  one  of  the 
female  teachers.  Her  name  is  Miss  Fair ;  her  conduct  is  a 
bad  example  and  disgrace  to  the  school,  and  if  any  of  the 
cliildren  dare  ask  her  to  go  home,  she  shall  be  turned  out 
of  the  school,  and  never  enter  it  again.  Miss  Fair  does 
more  harm  than  good ;"  and  thereby  gave  great  offence  to 
divers  of  the  dissenters,  to  wit,  one  I.  W.,  &c.,  and  occa- 
sioned a  serious  misunderstanding  amongst  the  said  dis- 
senters in  tlie  declaration  mentioned.  A  verdict  having 
been  returned  for  the  defendant  upon  this  plea,  the  Court, 
upon  motion  to  enter  a  verdict  for  the  plaintiff  non  obstarUe 
veredicto,  held  that  the  plea  was  a  sufficient  answer  to  the 
libel  charged.(a)  It  was  urged  on  behalf  of  the  plaintiff 
that  the  allegation  that  "  the  matter  was  about  to  be  taken 
up  seriously'"  implied  that  charges  were  about  to  be  pre- 
ferred against  him  by  his  congregation,  and  that  the  justi- 
fication contained  no  answer  to  that  part  of  the  libel ;  but, 
said  Gifibrd,  C.J.,  "  I  do  not  see  that  the  allegation  neces- 
sarily conveys  any  such  meaning ;  it  is  only  alleged  as  that 
which  naturally  followed  upon  the  plaintifiTs  conduct  on  the 
occasion  in  question ;  and  the  charge  on  the  subject  of  his 
conduct  is  substantially  met  and  answered  in  the  justifica- 

(a)  Edwarda  v.  Bell  (i  Bing.  403). 
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Slight 
inaocnracj. 


Piwiv.  tion."  It  was  further  objected  that  the  libel  alleged  a 
chaptbb  VI.  misunderstanding  to  have  arisen  between  the  pastor  and  liis 
congregation,  while  the  justification  alleged  the  misunder- 
standing to  have  existed  only  amongst  the  congregation  ;  but 
the  Court  were  of  opinion  that  in  that  respect  the  plea 
substantially  supported  the  statements  contained  in  the  liljel. 
"  In  such  a  case/'  said  Burrough,  J.,  "  it  is  sufiScient  if 
the  substance  of  the  libellous  statement  be  justified;  it  is 
unnecessary  to  repeat  every  word  which  might  have  been 
the  subject  of  the  original  comment.  As  much  must  be 
justified  as  meets  the  sting  of  the  charge,  and  if  anything  be 
contained  in  a  charge  which  does  not  add  to  the  sting  of  it, 

that  need  not  be  justified."(«) 

A  slight  inaccuracy  will  not  necessarily  make  a  publication 
libellous,  which  can  be  proved  substantially  true.  Thus, 
where  the  libel  complained  of  was  a  notice  published  by  a 
railway  company  to  the  effect  that  the  plaintiff  had  been 
convicted  of  travelling  by  a  train  for  which  his  ticket  was  not 
available,  and  fined  a  certain  sum,  with  the  alternative  of 
three  weeks'  imprisonment  in  case  of  non-payment,  whereas 
the  period  of  imprisonment  was  a  fortnight  only,  it  was  held 
that  this  inaccuracy  did  not  necessanly  make  the  notice 
libellous ;  it  was  a  question  for  the  jury  whether  the  state- 
ment contained  in  it  was  not  substantially  true,  or  whether 
the  inaccurate  statement  would  have  a  different  effect  upon 
the  public  from  that  which  the  literal  truth  would  produce.(&) 

Where  a  libel  charged  the  plaintiff  with  having  been  a 
"  great  defaulter"  in  his  office  of  guardian  of  the  poor  during 
the  preceding  year,  and  evidence  tending  to  show  that  he 
had  been  a  defaulter  was  given  under  a  plea  of  justification, 
it  was  held  to  be  a  question  for  the  jury  whether  the  facts 
proved  amounted  to  a  sufficient  justification  of  the  charge  of 
having  been  a  "  great"  defaulter.(c) 

In  the  following  cases,  where  an  action  of  slander  has  been 
held  to  lie,  witliout  proof  of  special  damage,  against  the 
utterer  of  the  slanderous  words,  an  action  of  libel  woidd, 
dj  fortiori,  lie,  if  the  words  were  written  or  printed  and  pub- 
lished : — Saying  that  the  plaintiff  had  done  an  act  for  which 
the  defendant  could  transport  him  :{d)  saying,  "  If  you  had 
your  deserts,  you  had  been  hanged  before  now  :"(e)  saying 
that  the  plaintiff  had  murdered  his  first  wife  by  administering 
improper  medicines    to    her    for    a   certain  complaint :(/) 

(a)  Edwards  v.  Bell  (i  Bing.  409). 

(h)  Alexander  v.  North-Eastern  Railway  Company  (34  L.  J.  152, 
Q.  B. ;  6  B.  &  S.  240). 

(c)  Warman  v.  Sine  (l  Jur.  820). 

(d)  Curtis  V.  Curtis  (10  Bing.  477). 
(c)  Cro.  Eliz.  62.  (/)  Ford  v.  Primrose  (5  D.  &  R  287); 
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using  the  words,  *'  I  am  thoroughly  convinced  that  you  (the  i*^j^v- 
plaintiff)  are  guilty  (innuendo  of  the  death  of  D.),  and  rather  chawmvi. 
than  you  should  go  without  a  hangman,  1  will  hang  you  :'\a) 
saying  that  the  plaintiJff  was  "  a  returned  convict  :"(&)  that  he 
had  been  "in  gaol  and  tried  for  his  life,  and  would  have 
been  hanged  had  it  not  been  for  L.,  for  breaking  open'  the 
granary  of  farmer  A.,  and  stealing  his  bacon  -"{c)  that  he 
had  been  "  in  gaol  and  burnt  in  the  hand  for  coining  ;"(^) 
though  in  none  of  the  three  last-mentioned  cases  was  there 
any  imputation  of  present  or  future  liability  to  puAishment : 
imputing  bigamy  to  the  plaintiffs  wife:(e)  saying  either 
that  the  plaintiff  or  his  wife  kept  a  bawdy-house  :(/)  saying 
any  of  the  following  things :  "  You  robbed  me,  for  I  found 
the  thing  you  have  done  it  with  '"(g)  "  He  (the  plaintiff)  is  a 
thief,  and  robbed  me  of  my  bricks  :\h)  "  He  robbed  J.  W.  ";(t) 
*'  You  are  a  rogue,  and  broke  open  a  house  at  Oxford ;"(/) 
"You  are  a  rogue,  and  I  will  prove  you  a  rogue,  for  you 
forged  my  name  :"(*)  charging  the  plaintiff  with  having  com- 
mitted embezzlement,(/)  or  receiving  goods,  knowing  them 
to  be  stolen  :(m)  calling  him  a  "  pickpocket  :\n)  saying  that 
the  plaintiff  was  perjured,(o)  or  accusing  him  of  subornation 
of  perjury  :(^)  saying  of  the  plaintiff ,  who  was  one  of  four 
Commissioners  appointed  by  the  Court  of  Chancery  to 
examine  witnesses  and  hear  and  determine  a  suit,  "  Sir  G.  M. 
(the  plaintiff)  is  a  corrupt  man,  and  hath  taken  bribes  of 
E.  K*'  (one  of  the  parties  to  the  suit) ;  "  E.  K.  hath  set  Sir 
G.  M.  on  horseback,  with  his  bribes  to  pervert  justice  and 
equity,'*(^)  bribery  having  been  an  offence  at  common  law 

(a)  PeaJce  v.  Oldham  (Cowp.  275 ;  2  W.  Bl.  960).  See  also  Button 
V.  Haywa/rd  (8  Mod.  24). 

(6)  Fowler  v.  Dowdney  (2  M.  <fe  Eob.  119). 

(c)  Carpenter  v.  Tarrant  (Rep.  Temp.  Hardwicke,  339). 

{d)  Oatnford  v.  Tuke  (Cro.  Jac.  536). 

(e)  Heming  v.  Power  (10  M.  &  W.  564).  See  DeUmy  v.  Jones  (4  Bsp. 
191). 

(/)  Oro.  Eliz.  643;  I  Roll.  Ab.  44;  i  Bids.  138;  HtuiJclev.  Reynolds 
(7  0.  B.  N.  S.  1 14).    Of.  Brayne  v.  Goober  (5  M.  &  W.  249). 

(g)  Bowcliffe  v.  Edmonds  (7  M.  <fc  V\r.  12 ;  4  Jur.  684). 

(k)  Slowmom  v.  Button  (10  Bing.  402).  See  also  BaJcer  y.  Fierce 
(Ld.  Rayxn.  959 ;  Holt,  654 ;  6  Mod.  23) ;  Cro.  Jac.  687. 

(i)  Tomlvnson  v.  BriUlehank  (4  B.  &  Aid.  630 ;  I  N.  &  M.  455). 

(i)  Som^rs  v.  House  (Holt's  Rep.  39). 

(«)  Jones  V.  Heme  (2  Wils.  87). 

(l)  See  Williams  v.  Stott  (3  Tyr.  688 ;  i  0.  &  M.  675). 

(m)  Alfred  v.  Fan-low  (8  Q.  B.  854 ;  15  L.  J.  260,  Q.  B.).  See  Brigg's 
case  (Grod.  157J. 

(n)  Stehhvng  v.  Warner  (11  Mod.  255,  overmling  3  Salk.  326). 

(0)  HoU  Y.  Scholefield  (6  T.  R.  691).  See  also  Ceeley  v.  Moshins 
(Cro.  Car.  509) ;  Roberts  ▼.  Oamden  (9  East.  93). 

(p)  Harris  v.  Bisson  (Cro.  Jac.  1 58). 

(q)  Moor  V.  Foster  (Cro.  Jac.  65). 
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pawiv.      punishable  by  indictment  or  information  :  saying  at  a  Parlia- 
Ckapteevl    mentary  election  of  the  plaintifif,  who  was  one  of  the  candi- 
dates, "These  guineas  are  Mr.  B/s  (the  plaintiffs)  money, 
and  were  given  me  to  vote  for  him  :  he  has  bought  my  vote, 
and  he  shall  have  it."(^) 

To  accuse  a  person  of  having  committed  fornication  was 
also  held  to  be  actionable  wliilst  the  statute  making  it  a 
temporal  offence  was  in  force  '"(b)  and  so  it  seems  was  saying 
"  Thou  art  a  witch  and  a  sorcerer,"  whilst  the  statutes  against 
witchcraft  remained  in  force.(c) 
Tmpaution  The  law  is  the  same  if  the  imputation  be  made,  not  directly, 

^  ^'  but  by  means  of  words  of  suspicion  as  (with  reference  to 
a  crime  of  arson),  "  I  cannot  imagine  who  should  do  it  but . 
S'\d)  or,  "  I  do  not  doubt  but  within  two  days  to  arrest  H. 
for  suspicion  of  felony  ;"  :(e)  or,  "  I  will  call  him  in  question 
for  poisoning  my  aunt,  and  I  make  no  doubt  to  prove  it ;"(/) 
or  by  repeating  a  story  heard  from  another  as  "  A  woman  told 
me  that  she  heard  some  one  say  that  M.,  his  wife,  had 
poisoned  G.,  her  first  husband,  &c.  '"(g)  and  though  it  should 
be  only  in  alternative  words  as  that  "  either  the  plaintifif  or 
somebody  else"  committed  the  offence  ;(^)  or  that  "  A.  or  B. 
did  it:\i) 

Words  imputing  an  attempt  to  commit  a  felony,  as  "  He 
sought  to  murder  me,  and  I  can  prove  it  ;"(y)  or  a  hiring  or 
solicitation  of  another  to  commit  a  crime  have  also  been  held 
actionable.(^) 
Charge  In  Tuigar      The  charge  of  a  crime  in  the  vulgar  language  is  sufl&cient 
^*°*'***^'  to  ground  an  action.      It  is  not  necessary  that  the  words 

should  impute  the  crime  in  the  technical  terms  known 
to  the  law;  all  that  is  requisite  being  that  the  intention 
to  charge  the  plaintiff  with  its  commission  should  plainly 
appear.(/) 

(a)  Bendish  v.  Lindsay  (ii  Mod.  194).     See  Furdy  v.  Stacey  (Burr. 
2699). 
{h)  Anon.  2  Sid.  21.  (c)  Rogers  v.  Qravat  (Oro.  Eliz.  571). 

(d)  Mo.  142;  I  Vin.  Abr.  435.  See  also  Smith  v.  Wisdome  (Cro. 
Eliz.  348). 

(e)  Hext  V.  Yeomans  (4  Rep.  15 ;  Poph.  210;  3  Bulst.  262). 

(f)  Weh  v.  Poor  (Cro.  Eliz.  569).  According  to  the  old  authoritiee, 
if  the  charge  be  of  killing  a  person  who  is  not  really  dead,  an  action 
cannot  be  maintained.  See  S^iag  v.  Oee  (4  B«p.  16) ;  Talhot  v.  Cowe 
(Cro.  Eliz.  823);    1  Vent  117. 

{g)  See  Oro.  Eliz.  645 ;  Mo.  408). 

(h)  Ha/rrison  v.  Thornborough  (10  Mod.  196). 

(i)  Wiseman  v.  Wiseman  (Oro.  Jac.  107). 

U)  Oro.  Eliz.  308 ;  Lewhnor  v.  Cruchley  (Cro.  Oar.  140). 

(A?)  Tibbott  v.  Haynes  (Oro.  Eliz.  191 ;  4  Ooke,  16;  Cro.  Eliz.  747) ; 
Lady  Cockai/ne's  case  (Cro.  Eliz.  49;  Cro.  Eliz.  710). 

(I)  See  Coleman  v.  Goodwin  (2  B.  &  Cr.  285,  note)  and  Francis 
V.  Boose  (3  M.  &  W.  191).    See  also  HankiTison  v.  Bilby  (16  M,  &  W. 
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Whether  defamatory  words  are  uttered  or  printed,  the      p^^- 
ordinary  sense  of  them  is  to  be  taken  to  be  the  meaning  of    chaptmvi. 
the  person  who  uses  them.    However,  if  anything  can  be  ordiniry  sense  to 
shown  to  have  taken  place  which  may  give   a  peculiar  ^^    ' 

character  to  the  expressions  used,  evidence  of  it  may  be 
given.(«) 

Where  the  slanderous  words  complained  of — "  Thou  art  a 
thievish  rogue,  for  thou  hast  stolen  my  faggots" — were  spoken 
by  the  defendant's  wife,  who,  as  a  married  woman,  could  not 
have  possessed  the  property  in  the  faggots,  the  court  held  the 
words  to  be  actionable,  understanding  them,  according  to 
common  intendment,  to  mean  a  charge  of  having  stolen  her 
.husband's  faggots.(ft) 

On  the  same  footing  as  an  imputation  of  an  indictable  infecUous  or 
offence  stands   the   imputation   of    being,  at  the  time  the  d^sMkM.^" 
iviputation  is  Ttiade,  afflicted  with  an  infectious  or  contagious 
disease  which  would  cause  the  person  who  had  it  to  be 
shunned  by  society,  such  as  leprosy  or  the  lues  ve7ierea,(c) 

Words   spoken   which  would  not   otherwise   be    action-  L»)eis  afreoting 
able,  become  so  when  they  are,  without  justification,  spoken  fessionfteide 
of  a  person  in  respect  of  his  profession,  office,  trade,  or  calling  ®'  ^'^^^"^f- 
(provided  it  be  not  an  unlawful  one),  and  have  a  tendency  to 
injure  him  in  respect  thereof,  the  law  implying  in  such  cases 
"  actionable  damage"  without  proof  of  any  :(d)  d  fortiori,  if 
the  injurious  imputation  is  conveyed  by  writing  or  printing, 
the  defamation  being  in  this  case  punishable  criminally  as  • 
well  as  by  action. 

Any  unfounded  imputation  against  a  person  who  is  in 
the  enjoyment  of  an  office,  either  public  or  private, 
whether  of  honour,  profit,  or  trust,  which  imparts  a 
charge  of  unfitness  to  administer  the  duties  of  that  office, 
is  a  libel.(e) 

442) ;  Woolnoth  V.  Meadows  (5  East.  463).  Cf.  Sweetapple  v.  Jesse 
(5  6.  &  Aid.  31).  See  also  Hob.  126;  Cro.  EHz.  350,  496;  i  Boll. 
Abr.  74;  and  4  Eep.  13. 

(a)  See  per  Pollock,  C.B.,  Dairies  v.  Hartley  (3  Exch.  200;  18  L.  J. 
81,  Ex.) ;  and  cf.  Hankmsan  v.  Bilby  (uhi  suprd),  Teinpest  v.  Chambers 
( I  Stark.  68) ;  Tomlinson  v.  Brittlebank  (4  B.  &  Ad.  630) ;  Harvey  v. 
French  (i  C.  &  M.  17);  Thompson  v.  Bernard  (i  Gamp.  48);  Christie 
V.  Powell  (Peake's  Gas.  4);  4  feep.  13. 

(6)  Stamp  V.  White  (Gro.  Jac.  600).  See  also  ChartieVs  case  {Gro. 
Eliz.  279).  The  doctrine  as  to  repngnancj  laid  down  in  7  Bac.  Abr. 
296,  I  Boll.  Abr.  74,  cannot  now  be  considered  law  (see  sect.  61  of  the 
C.  L.  P.  A  1852). 

(c)  7  Bac.  Abr.  266;  Holt.  653;  Cro.  Eliz.  214,  289,  648  ;  Gro.  Jac. 
144,  430;  I  Vin.  Abr.  488.  Car  slake  v.  Mapledoru/m  (2T.  B.  473; 
Str.  1 189) ;  Bloodworth  v.  Gray  (7  M.  &  G.  334). 

(d)  See  per  Ghannell,  B.,  Fo^dger  v.  Newcomh  (L.  Bep.  2  Ex.  330 ; 
16  L.  T.  N,8.  596;  36  L.  J.  Ex.  169). 

(e)  See  Bnller,  N.  P.  4,  5. 
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v^vrTv,         If  ^}jg  office  is  merely  one  of  honour,  as  that  of  justice 

chaptke  yl    of   the   peace,   the   oral   imputation,   according  to  the  old 

Office  one  of       authorities,(a)   must  be  of   want  of   integrity,  or  charge  a 

honour  only.       criminal  breach  of  duty:  an  allegation  of  incompetency  or 

want  of  ability  is  not  of  itself  sufficient  to  ground  an  action 

of  slander. 

Where  the  defendant  said  of  the  plaintiff,  a  justice  of 
the  peace,  "He  is  a  fool,  an  ass,  a  beetle-headed  justice," 
it  was  held  by  Foster,  C.J.,  Wyndham  and  Twysden,  JJ. 
{dissentierUe  Mallet,  J.),  that  the  words  were  not  action- 
able, citing  Briscoe  v.  HollisQ))  as  a  stronger  case  than 
this,  and  Hamvioiid  v.  Kings7iiill,{c)  where  for  saying  of  a 
justice  of  the  peace,  "He  is  a  debauched  man,  and  unfit 
to  be  a  justice/Xc?)  it  was  adjudged  that  no  action  lay; 
and  Twysden,  J.,  said  that  words  which  sound  in  dis- 
ability only  are  not  actionable,  except  they  are  spoken  of 
one  who  gains  his  living  by  that  thing  (profession)  wherein 
the  words  do  disable  him.(e)  It  does  not  follow,  however, 
that  an  action  of  libel  would  not  lie  in  these  cases,  if  the 
words,  instead  of  being  spoken,  had  been  written  or  printed 
and  published. 

The  reason  for  making  tjae  above  curious  distinction  has 
been  given  by  Lord  Holt,  C.J.,  thus:(/)  "It  has  been 
adjudged  that  to  call  a  justice  of  the  peace  blockhead,  ass, 
&c.,  is  not  a  slander  for  which  action  lies,  because  he  was 
not  accused  of  any  corruption  in  his  employment,  or  any  ill 
design  or  principle ;  and  it  was  not  his  fault  that  he  was  a 
blockhead,  for  he  cannot  be  otherwise  than  liis  Maker  made 
him ;  but  if  he  had  been  a  wise  man,  and  wicked  principles 
were  charged  upon  him  when  he  had  not  them,  an  action 
would  have  lain  ;  for  though  a  man  cannot  be  wiser,  he  may 
be  honester  than  he  is.  If  a  person  be  in  a  place  of  profit, 
and  he  is  accused  of  insufficiency,  he  shall  have  remedy  by 
action ;  'tis  otherwise  if  he  be  only  in  a  place  of  honour ; 
though  even  there,  if  he  is  charged  with  ill  principles,  and 
as  disaffected  to  the  Government,  he  shall  have  an  action  for 
such  scandal  to  his  reputation."  In  this  case  it.  was  held 
actionable  to  say  of  the  plaintiff,  who  was  a  justice  of  the 
peace  and  deputy-lieutenant  of  the  county  of  Surrey,  and  a 
candidate  for  Parliament,  that  he  was  a  Jacobite,  and  for 


(a)  BiU  V.  Neal  (i  Lev.  52) ;  per  Holt,  0.  J.,  How  v.  Prin  (Holt,  652 ; 
3  Salk.  694). 

(6)  Cro.  Jac.  58.  (c)  7  Jac.  i. 

(d)  This  action,  according  to  Twysden,  J.  (Kerle  v.  Osgood,  i  Vent. 
50),  was  held  not  maintainable  because  spoken  of  the  time  past :  if  the . 
words  had  been,  "  he  is  debauched,"  he  said  the  action  would  lie. 

(e)  Bill  V.  Neal  (ubi  ev^a).  (/)  How  v.  Prin  {ubi  «itpra}. 
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bringing  in  the  Prinfte  of  Wales  and  Popery  to  destroy  the      ^^«tiv. 
nation,  &c.  Chaftbe  vi. 

The  words  "You  are  a  rascal,  a  villain,  and  a  liar," 
applied  to  a  justice  of  the  peace,  were  held  actionable, 
"  for  though  rascal  and  villain  were  uncertain,  yet,  being 
joined  with  liar,  and  spoken  of  a  justice  of  peace,  they  did 
import  a  charge  of  acting  corruptly  and  partially/*  And  so 
were  the  words,  "  He  is  a  foresworn  justice,  and  not  fit  to  be 
a  justice  of  peace ;  if  I  did  see  him,  I  would  tell  him  so  to 

his  face."(») 

In  one  case(6)  it  was  held  actionable  to  say,  "  When  thou 
wert  justice,  thou  wert  a  bribing  justice  '"(c)  in  another,  to 
say,  "  I  have  been  often  with  Sir  J.  J.  for  justice,  but  could 
never  get  any  at  his  hand,  but  injustice  f{d)  in  another, 
to  say,  "Mr.  S.  covereth  and  hideth  felonies,  and  is  not 
worthy  to  be  a  justice  of  peace ;"(«)  and  in  another  case(/) 
it  was  said,  "that  where  a  man  liad  been  in  an  office  of 
trust,  to  say  that  he  had  behaved  himself  corruptly  in  it,  as  it 
imported  great  scandal,  so  it  might  prevent  his  coming  in 
to  that  or  the  like  office  again,  and  therefore  was  action- 
able." But  the  authority  of  the  two  latter  cases  is  much 
weakened  by  what  De  Grey,  C.J.,  says  in  Onslow  y.  Some  :(g) 
"I  know  of  no  case  where  ever  an  action  for  words  was 
grounded  upon  eventual  damages  which  may  possibly 
happen  to  a  man  in  a  future  situation,  notwithstanding  what 

the  Cliief  Justice  throws  out  in  2  Vent.  266 I  think 

the  Chief  Justice  went  too  far."  There  is  no  doubt,  how- 
ever, that  an  action  of  libel  would  lie,  if  such  an  imputa- 
tion as  the  above  were  written  or  printed  and  published. 

To  say  of  a  judge  that  a  particular  sentence  pronounced 
by  him  "was  corruptly  given^'  is  actionable,(A),  or  that  he 
was  "  a  corrupt  judge."(^) 

Imputations  contained  in  a  newspaper  of  partial  and 
corrupt  conduct  on  a  person  who  occupied  the  office  of 
mayor  and  justice  of  the  peace  for  a  borough  are  libellous, 
whether  the  public  or  private  capacity  of  the  person  be 
regarded.(;) 

(a)  Kerle  v.  Osgood  (i  Vent.  50). 

(b)  See  Yelv.  153.  The  reason  assigned  for  this  decision  is,  "Car 
coment  il  referre  a  chose  passe,  nncore  il  defame  lay  a  toats  jours  en 
Topinion  d'auters,  et  fait  lai  d'estre  account  unworthy  a  porter  office 
enapres."  (c)  Aston  v.  Blagrave  (Str.  617). 

{d)  Isham  v.  Yorh  (Cro.  Car.  15). 

(e)  Sltickley  v.  Bulhead  (4  Bep.  16). 

(>)  WaUen  v.  MUcheU  (2  Vent.  266).  (g)  3  Wils.  188. 

(\)  Cceaar  v.  Cvreeny  (Cro.  Eliz.  305). 

{%)  See  4  Bep.  16  (Bircldeys  case), 

(j)  See  Alderson,  B.,  FamrhUer  y.  Coupland  (6  M.  &  W.  109). 
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pamiv.  j^  jg  Ysid  down  as  a  general  rule  by  De  Grey,  C.J.,  in 

ckaptm  VI.  Onslow  V.  Horne,(d)  "  that  words  are  actionable  when  spoken 
of  one  in  an  office  of  profit,  which  imjay  prohably  occasion  the 
loss  of  his  of&ce,  or  when  spoken  of  persons  touching  their 
respective  professions,  trades,  and  business,  and  do  or  may 
probably  tend  to  their  damage;"  or,  as. reported  in  Sir  W. 
Blackstone's  Eeports  (p.  753):  "if  the  words  may  be  of 
probable  ill  consequence  to  a  person  in  a  trade,  a  profession, 
or  an  office."  The  rule,  as  thus  expressed,  is,  according  to 
Bayley,  B.,(6)  objectionable,  the  words  "probably"  and 
"  probable*'  being  too  indefinite  and  loose,  and — ^unless  con- 
sidered as  equivalent  to  having  a  natv/ral  tendency  to,  and 
confined  within  the  limits  of  shoviring  the  want  of  some 
necessary  qualification,  or  some  misconduct  in  the  office — ^not 
warranted  by  the  authorities.  "  Every  authority,"  -he  says, 
"  which  I  have  been  able  to  find,  either  shows  the  want  of 
some  general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or 
connects  the  imputation  with  the  plaintifl's  office,  trade,  or 
business." 
Professions,  Ac.  The  law  is  the  same  in  the  case  of  imputations  made 
against  a  member  of  any  of  the  professions,  having  a  ten- 
dency to  injure  him  in  respect  thereof,  whether  the  imputa- 
tion be  want  of  integrity  or  want  of  ability. 

Thus  it  has  been  held  actionable  to  say  of  a  physician, 
"  Thou  art  a  drunken  fool  arid  an  ass ;  thou  wert  never 
scholar,  and  art  not  worthy  to  speak  to  a  scholar,  and  that  I 
will  prove  and  justify  f(c)  or  to  say  of  a  surgeon  and  accou- 
cheur, "  I  wonder  you  had  him  to  attend  you.  Do  you  know 
him  ?  He  is  not  an  apothecary ;  he  has  not  passed  any 
examination ;  he  is  a  bad  character ;  none  of  the  medical 
men  here  will  meet  him.  Several  have  died  that  he  has 
attended,  and  there  have  been  inquests  held  on  them."(^) 
The  Court  were  of  opinion,  though  it  was  not  necessary  to 
so  decide,  that  the  words,  "  he  is  a  bad  character ;  none  of  the 
medical  men  here  will  meet  liim,"  were  of  themselves  action- 
able. In  the  case  of  a  libel  they  would  no  doubt  be  held  to 
be  so. 

But  it  was  held  to  be  no  libel  to  publish  in  a  medical 
paper  (the  Lancet)  of  a  physician  that  he  had  met-  homoeo- 
pathists  in  consultation,  though  it  was  alleged  that,  in  the 
opinion  of  the  profession,  meeting  homoeopathists  in  consulta- 
tion was  improper  and  against  etiquette.(e) 

(a)  3  Wils.  1 86. 

(b)  Lumby  v.  Allday  (i  Cr.  &  Jer.  305). 

(c)  Cawdry  v.  HigMey  (Cro.  Oar.  270 ;  i  EoU.  Abr.  54). 

(d)  'Sovihee  v.  Denny  (i  Exch.  196). 

(e)  Olcuy  V.  Roberta  (8  L.  T.  K  S.  397 ;   9  Jur.  N.  S.  580;  11  W.  R. 
649). 
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It  was  held  actionable  to  say  ot  a  barrister, "  He  is  a      ^^f;^^- 
dunce,  and  will  get  little  by  the  law;(a)  or,  "Thou  art    chaptkbvl 
no  lawyer,  thou  canst  not  make  a  lease ;   thou  hast  that 
degree  without  desert ;  they  are  fools  that  come  to  thee  for 
law  f(b)  or,  "  Thou  art  a  daffidowndilly,"  with  an  averment 
that  the  words  signify  that  he  is  an  "  ambidexter."(<^) 

So  to  say  of  an  attorney  that  he  is  no  lawyer  was  held 
to  be  actionable,  such  a  statement,  meaning  that  he  does 
not  understand  his  business,  being  a  great  reflection  on 
him.(d) 

It  has  also  been  held  actionable  to  say  of  an  attorney, 
"  Thou  art  a  false  knave,  a  cozening  knave,  and  hast  got  all 
that  thou  hast  by  cozenage ;  and  thou  hast  cozened  all  those 
that  have  dealt  with  thee;'Xe)   or  that  he  is  a  "common 

barrator."(/) 

A  publication  headed,  "An  honest  lawyer,"  and  stating 

that  the  plaintiff  (an  attorney)  had  been  reprimanded  by  one 

of  the  Masters  of  the  Queen's  Bench,  "  for  what  is  called 

sharp  practice  in  his  profession,"  was  held  to  be  a  libel, 

whether  the  plaintiflf  had  his  name  still   on  the  roll  of 

attorneys  or  not(^). 

A  libel  may  be  contained  in  the  heading  to  the  report 
of  a  case  in  one  of  the  Superior  Courts.  Thus  it  was  ruled 
by  Byles,  J.,  at  Nisi  Prius,  that  proof  that  an  attorney 
treated  his  client  badly  in  a  particular  case  would  not 
justify  a  heading  to  the  report  of  that  case  "  How  lawyer 
B.  treats  his  clients."  "The  libel,"  said  his  Lordship,  "is 
in  general  terms.  It  is  not  how  he  treated  them  in  this 
particular  case,  but  how  he  treated  them  generally;  and 
even  if  you  succeed  in  proving  that  the  report  is  correct,  so 
as  to  justify  the  inference  that  in  this  instance  he  treated  his 
client  ill,  that  would  not  answer  the  implied  charge  in  the 
libel  that  he  so  treats  his  clients  generally  ."(A) 

It  has  been  observed  that  if  one  say  to  a  counsel,  "  Thou 
didst  disclose  my  counsel,"  or  to  a  counsel  or  attorney, 
"Thou  didst  deliver  my  evidence  to  my  adversary,"  an 
action  lies.(*)  The  publication  of  a  charge  of  disgraceful 
conduct  in  having    disclosed,  at  an   election,  confidential 

(a)  Pea/rd  v.  Jones  (Cro.  Car.  382). 

(h)  Bankes  v.  Allen  (Roll.  Abr.  54).  (c)  Boll.  Abr.  35. 

(d)  Bay  v.  Buller  (3  Wils.  59). 

(e)  Jeiikins  v.  Smith  (Cro.  Joe.  586).  See  also  Birchleif*8  case  (4  Rep. 
16).  (/)  Taylor  Y,  Starkey  (Cro.  (jsa,  1^2). 

(g)  Boy  dell  v.  Jones  (4  M.  &  W .  446). 

(h)  Bishop  V.  Latimer  (4  L.  T.  N.  S.  77$)'  Cf.  Clement  v.  LewiSf 
in  error  (7  Moore,  200 ;  2  Brod.  &  Bing.  297). 

(t)  Per  Anderson  and  Bramond,  JJ.,  Wright  ▼.  Moorhouse  (Cro.  Eliz. 
358).    Bed  vide  Brown  ▼.  Kennedy  (33  L.  J.  342,  Ch.). 
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communicjations  which  he  had  acquired  professionally,  would 
be  libeIlous.(a) 

Imputations  which  reflect  on  a  clergyman  in  his  pro- 
fessional character  are  per  se  actionable.(&)  A  letter 
published  in  a  newspaper  stating  that  the  vicar  of  the 
parish  came  to  the  performance  of  divine  service  in  a 
towering  passion,  and  that  his  conduct  was  calculated  to 
make  infidels  of  his  congregation,  was  held  to  be  a  clear 
libel.(c) 

A  letter  charging  the  clerk  to  the  justices  of  a  borough 
with  corruption,  even  though  written  to  the  Secretary  of 
State  by  an  inhabitant  of  the  borough,  is  a-libeL(<i) 

To  say  of  a  midwife,  **  She  is  an  ignorant  woman,  and  of 
small  practice,  and  very  unfortunate  in  her  way ;  there  are 
few  that  she  goes  to,  but  lie  desperately  ill,  or  die  under  her 
hands,"  was  held  actionable.(c)  Also  to  say,  "many  have 
perished  for  her  want  of  skill."(/) 

An  imputation  of  insanity  on  a  governess  would  be  libel- 
lous.(^) 

So  in  a  variety  of  other  cases,  as  saying  of  a  church- 
warden, "  Thou  art  a  cheating  knave,  and  hast  cheated  the 
parish  of  £40;" (A)  of  a  town  clerk,  "He  hath  taken  40s. 
for  a  bribe  ;"(i)  of  a  constable,  "  He  is  not  worthy  the 
oflSce  of  a  constable ;  for  he  and  his  company,  the  last  time 
he  was  constable,  stole  five  of  my  swine  and  eat  them  ;"(i) 
of  a  deputy  of  Clarencieux  king  of  arms,  that  he  was  "  a 
scrivener,  and  no  herald,"  &c.  ;(k)  of  an  apothecary,  "  It 
is  a  world  of  blood  he  has  to  answer  for  in  this  town, 
through  his  ignorance ;  he  did  kill  a  woman  and  two 
children  at  S. ;  he  did  kill  J.  P.  at  P. ;  he  was  the  death  of 
J.  P. ;  he  has  killed  his  patient  with  physic."  (/) 

(a)  Moore  v.  Terrell  (4  B.  &  Ad.  870). 

(6)  Peniberton  v.  CoUa  (10  Q.  B.  461 ;  16  L.  J.  Q.  B.  403).  See  also 
Drake  v.  Drake  (1  Vin.  Abr.  463 ;  Heame  v.  Stowell  (12  A.  &  E.  719) ; 
Kelly  V.  tiherlock  (L.  Eep.  i  Q.  B.  686 ;  35  L.  J.  209,  Q.  B.). 

(c)  Walker  v.  Brogden  (19  C.  B.  N.  S.  65). 

(d)  Blagg  v.  8tuH  (10  Q.  B.  899). 
(fl)  Wharton  v.  Brook  (i  Vent.  21). 
(/)  Flowers*  ca^e  (Cro.  Oar.  211). 

Ig)  Morgan  v.  Lingen  (8  L.  T.  N.  S.  800). 

(h)  Strode  v.  Holmes  (Sty.  338 ;  i  Vin.  Abr.  463).  See  also  Woodruff 
▼.  WeoUy  (i  Vin.  Abr.  463). 

(t)  Yelv.  142 ;  I  Vin.  Abr.  463.    See  i  Boll.  Abr.  56. 

(j)  Cro.  Eliz.  861 ;  I  Vin.  Abr.  464. 

\k)  Cro.  Eliz.  328,  329;  I  Vin.  Abr.  464.  &c.  The  following  are 
similar  cases:  Cro.  Eliz.  358;  Dal.  45;  Telv.  153;  Cro.  Oar.  563; 
Mar.  82,  pi.  135 ;  Style,  43;  2  Boll.  B.  72. 

(I)  Tu%  v.  Alewin  (i  i  Mod.  221).  See  also  EdaaU  ▼.  EwBeU  (4  M. 
&  Gr.  1090). 
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So  in  the  case  of  any  other  lawful  trade,  business,  or      P^*tTV, 
employment,  however  humble  or  menial,  and  though  it  be    Chaptkvi. 
one  of  which  the  Court  cannot  take  judicial  notice,(a)  words  Trade*,  menial 
spoken,  and  a  fortiori,  words  written  or  printed  and  pub-  ^^^^  ^' 
lished,  of  a  person  in  relatioA  to  such  employment,  which 
have  a  tendency  to  injure    him    in    respect    thereof,  are 
actionable  per  se, 

"An  action,"  it  has  been  said,(6)  "lies  for  speaking 
scandalous  words  of  any  man  of  any  trade  or  profession,  be 
it  never  so  base,  if  they  are  spoken  with  reference  to  his 
profession."  Thus,  it  has  been  held  actionable  to  say  of  a 
servant  in  husbandry  and  bailiff,  "  Thou  art  a  cozening 
knave,  and  hast  cozened  thy  master  of  a  bushel  of  barley  ;"(c) 
or  of  a  tradesman,  "Thou  art  a  rogue,  and  thou  hast 
cheated  me  of  several  pounds  '"(d)  of  a  person  carrying  on 
the  business  of  a  butcher  that  she  had  used  false  weights 
in  her  trade  f{e)  of  a  cornseller,  "  You  are  a  rogue  and  a 
swindling  rascal ;  you  delivered  me  one  hundred  bushels  of 
oats  worse  by  sixpence  a  bushel  than  I  bargained  for ;"(/) 
of  an  auctioneer  and  appraiser  employed  by  the  defendant 
to  value  certain  goods,  "He  is  a  damned  rascal,  he  has 
cheated  me  out  of  a  hundred  pounds  on  the  valuation  ;"(^) 
of  an  asphalte  manufacturer,  "  The  old  materials  have  been 
relaid  by  your  company  in  the  asphalte  work  executed  in 
front  of  the  Ordnance  Office,  and  I  have  seen  the  work 
done :"  innuendo,  that  the  plaintiff  "  had  been  guilty  of 
dishonesty  in  the  conduct  of  his  said  trade,  by  laying  down 
again  the  old  asphalte  materials  which  had  before  been  used 
at  the  entrance  of  the  said  Ordnance  Office  instead  of  new 
asphalte  according  to  his  contract  ;(A)  or  of  a  certificated 
master  mariner  that  "  during  his  stay  at  N.  he  was  frequently 
drunk,  and  in  that  state  had  to  be  carried  to  his  boat  to  reach 
his  vessel,  &c."(^)  So  it  was  held  slanderous  to  say  of  a 
gamekeeper,  that  he  had  trapped  foxes;  the  declaration 
stating  that  it  was  his  duty  as  such  gamekeeper  not  to  kill 

(a)  Foulgerv.  Newconib  (L.  Bep.  2  Ex.  327;  16  L.  T.  N.  S.  596; 
36  L.  J.  169,  Ex.). 

(&)  Per  Kelynge,  Wyndham,  and  Twysden,  J  J.,  Terry  v.  Hooper 
(Lev.  115).  (c)  Seaman  v.  Bigg  (Cro.  Car.  480). 

(d)  Swman  v.  Shelleto  (Burr.  1688). 

(e)  Griffiths  v.  Lewie  (7  Q.  B.  61). 
(/)  Thomas  v.  Jackson  (3  Bing.  104). 
(g)  By  rant  v.  Loxton  (4  Moore,  344). 

(h)  Bdbonneau  v.  Farrell  (13  C.  B.  360). 

1%)  Irwin  V.  Brandwood  (2  H.  &  C.  960;  9  L.  T.  N.  S.  772 ;  33  K  J. 
257,  Ex.).  See  Coxheady,  Eichards  (2  0.  B.  569;  15  L.  J.  278,  C.  P.) ; 
and  HoflTwood  v.  Qreen  (2  C.  &  P.  141). 
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^-nr.     foxes,  and  that  he  was  employed  on  the  terms  of  his  not 
CHAmii  VI.   doing  so,  as  the  defendant  knew.(a) 

Where  the  plaintiffs,  bag  manufacturers,  called  one  of  their 
bags  "  The  Bag  of  Bags,"  and  a  newspaper  described  the  title 
as  "  very  silly,  very  slangy,  and  very  vulgar  ;  and  which  has 
been  forced  upon  the  notice  of  the  public  ad  riaiLseam" 
Lush,  J.,  was  of  opinion  that  the  words  could  not  be  deemed 
libellous,  either  upon  the  plaintiffs  or  their  mode  of  carrying 
on  business ;  but  Mellor  and  Hannen,  JJ.,  held  that  it  was 
a  question  for  the  determination  of  a  jury.(6) 

A  letter  published  in  the  Times  newspaper  stating  that  a 
ship  of  which  the  plaintiff  was  owner  and  master,  and  which 
was  advertised  as  about  to  sail  to  the  East  Indies,  was  not 
seaworthy,  and  that  some  Jews  had  bought  her  for  the  pur- 
pose of  taking  out  convicts,  was  held  to  be  a  libel  on*  the 
plaintiff  in  his  trade  and  business,  and  not  a  mere  disparage- 
ment of  the  ship.(c)  "  This  is  not,"  said  Coltman,  J.,  "  a  case  of 
mere  disparagement  of  a  chattel,  but  a  libel  on  the  plaintiff  in 
the  way  of  his  business,  and  with  reference  to  an  intended 
voyage.  It  is  impossible,  therefore,  to  say  that  the  action  is 
not  maintainable  independently  of  malice.  To  say  of  a  ship- 
owner that  he  has  sold  his  ship  to  carry  convicts,  when 
she  was  in  a  condition  in  which  she  must  be  expected  to  go 
to  the  bottom,  is  as  bad  as  saying  of  a  wine-merchant 
that  his  wine  is  poisoned ;  or  of  a  tea-dealer  that  his  tea  is 
made  green  by  drying  it  on  copper."  And  Erskine,  J., 
added :  "I  think  there  could  not  be  a  more  flagrant  personal 
libel  than  such  a  statement  made  with  respect  to  the  master 
of  a  ship." 

In  order  that  an  action  of  slander  shall  be  maintainable 

for  words  spoken  of  a  man  in  his  office,  profession,  trade, 

or  calling,  it  must  clearly  appear  that  the  words  were  spoken 

of    him  in  relation  to  that    office,    profession,    trade,    or 

calling.(£^ 

impntaUons  Imputations  which  would  affect  injuriously  the  credit  of  a 

credit^oTatrader  trader  or  merchant  are  also  actionable ;  and  it  is  not  neces- 

or  merchant.      gg^jy  ^jjj^|^  actual  bankruptcy  should  be  imputed. 

Thus  it  has  been  held  actionable  to  use  words  of  an  inn- 

(a)  Foulger  v.  Newcomh  {uhi  supra). 

(h)  Jenner  v.  A*Beckett  (L.  R.  7  Q.  B.  11). 

(c)  In^am  v.  Lmvson  (6  Bing.  N.  C.  212;  8  Scott,  471). 

id)  Sibley  v.  Tomlins  (4  Tyrw.  90).  See  i  Yin.  Abr.  464;  3  Salk. 
328 ;  Ayre  v.  Craven  (2  A.  &  El.  7 ;  4  Nev.  &  Man.  220) ;  Doyley  v. 
Roberts  (3  Bing.  N.  0.  835) ;  Lumby  v.  AUday  (i  Tyrw.  217;  i  C.  & 
J.  301);  James  v.  Brook  (9  Q.  B.  7;  16  L.  J.  17,  Q.  B.);  Hopwood  v. 
Thorn  (8  0.  B.  293 ;  19  L.  J.  C.  P.  94) ;  Morgan  v.  Lingen  (8  L.  T.  N. 
S.  800). 
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keeper  imputing  insolvency,  although  at  the  time  they  were  pa*tiv« 
spoken  an  innkeeper  was  not  subject  to  the  bankrupt  laws.(a)  Chapibb  vl 
*'  The  single  question  is "  said  Abbott,  C.J.,(^)  "  whether 
words  imputing  an  inability  to  pay  debts  be  injurious  to  a 
person  who  seeks  his  living  by  buying  provisions  upon 
credit  and  selling  them  again  to  his  guests  at  a  profit,  he 
not  being  liable  to  the  bankrupt  laws.  Now,  such  an 
imputation  is  calculated  to  prevent  him  from  having  that 
credit  wliich  is  at  least  useful,  if  not  necessary,  in  his  business  ; 
the  words,  therefore,  are  likely  to  be  injurious  to  him." 

So  to  say  of  a  trader  that  he  is  "A  sorry,  pitiful 
fellow,  and  a  rogue;  he  compounded  his  debts  at  five 
shillings  in  the  pound  ;"(c)  or  "  If  he  does  not  come  and 
make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and 
ruin  him;"(rf)  of  a  brewer,  "I  will  bet  £5  to  £1  that 
Mr.  J.  was  in  a  sponging-house  for  debt  within  the  last 
fortnight,  and  I  can  produce  the  man  who  locked  him  up ; 
the  man  told  me  so  himself;"  &c.;(e)  of  a  dyer  that  "He 
is  a  bankrupt  knave,  and  is  not  worth  three  half -pence  "(/)  ; 
of  a  tailor,  "  I  heard  you  were  run  away  ;"(^)  of  a  husband- 
man, "  He  owes  more  money  than  he  is  worth ;  he  is  run 
away  and  is  broke  ;"(A)  of  a  carpenter,  "  He  is  broken  and 
run  away,  and  will  never  return  again  ;(i)  and  even  in  cases 
where  an  expectation  or  opinion  only  was  expressed,  as  "  I 
believe  all  is  not  well  with  Daniel  Vivian :  there  are  many 
merchants  who  have  lately  failed,  and  I  expect  no  otherwise 
of  Daniel  Vivian."(y) 

(a)  WJiittington  v.  Gladwin  (5  B.  &  C.  180) ;  see  also  Southam  v. 
Allen  (Sir  T.  Ray,  231),  where  the  words  were,  "Deal  not  with  the 
plaint  ifiP,  for  he  is  broke,  and  there  is  neither  entertainment  for  man 
or  horse." 

(h)  5  B.  &  0.  181. 

(c)  Stanton  v.  Smith  (Ld.  Ray.  1480;  Str.  762).  See  a  case  relating 
to  a  pawnbroker  (Holt,  652). 

(d)  Brown  v.  Smith  (13  C.  B.  596;  22  L.  J.  151,  C.  P.)., 

Xe)  Jo7ie8  V.  Littler  (7  M.  &  W.  423).     See  as  to  calling  a  stock- 
jobber "  a  lame  duck,"  Morris  v.  Langdale  (2  Bos.  <fe  P.  284) ;  and,  as 
to  imputing  insolvency  to  a  banker,  Robinson  v.  Marchani  (7  Q.  B.    . 
918). 

(/)  Squire  v.  Johns  (Oro.  Jac.  585). 

(g)  Davis  Y.  Lewis  (7  T.  R.  17). 

(h)  Bohson  v.  Thoniistone  (3  Mod.  112). 

(i)  Chapman  v.  Lampshire  (3  Mod.  155).  In  this  case  it  was  argued 
for  the  defendant  that  the  plaintiff  might  be  broken  and  yet  be  as 
good  a  carpenter  as  before.  "  But,"  said  the  Chief  Justice  **  the  credit 
which  the  defendant  (plaintiff?)  has  in  the  world  may  be  the  means 
to  support  his  skill,  for  he  may  not  have  an  opportunity  to  show  his 
workmanship  without  those  materials  with  which  he  is  entrusted." 

0)  3  Salk.  326 ;  Raym,  207,  See  also  Harrison  v.  Thomhorough 
(10  Mod.  196). 
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FixtiY.         ij^  ^as  held  actionable  to  say  of  an  upholsterer,  "  You  are  a 

chatcte  vl    soldier ;  I  saw  you  in  your  red  coat  doing  duty  ;  your  word 

is  not  to  be  taken^' — it  having  been  a  common  practice  for 

tradesmen  to  protect  themselves  against  their  creditors  by  a 

counterfeit  enlisting.(a) 

In  one  case,  where  it  was  said  of  a  merchant  with  respect 
to  an  event  which  had  occurred  eight  years  previously,  "  He 
came  a  broken  merchant  from  Hamburgh,"  the  Court(2>) 
held  that  an  action  would  lie,  the  charge  being  of  having 
been  "  once  broken,  JSt  qui  se^nel  malus  semper  presuTn/Uur 
esse  malvs  eodem  genere,  or  at  least  may  have  an  inclination 
thereto  ;  and  it  being  alleged  to  be  spoken  falso  et  TnalUiosi, 
and  to  scandalise  him  in  his  profession,  it  is  a  great  cause 
of  discrediting  and  impairing  him  in  his  trade,  whereas 
their  credit  is  the  principal  means  of  their  gain."(^) 

And  according  to  Kelly,  G,B,,(d)  it  is  libellous  to  impute 
untruly  to  any  person  pecuniary  embarrassment  and  inability 
to  purchase  a  certain  property  without  the  aid  of  a  loan  from 
a  third  party ;  even  although  it  be  at  the  same  time  stated 
that  the  loan  was  afterwards  honourably  repaid. 

Where  a  firm  of  brewers,  having  had  a  quarrel  with  the 
manager  of  a  branch  of  the  Capital  and  Counties  Bank,  sent 
round  to  their  own  customers  a  printed  notice  that  they  would 
"not  receive  in  payment  cheques  drawn  on  any  of  the 
branches"  of  the  Bank,  and  there  was  in  consequence  a  run 
on  the  Bank  and  loss  inflicted,  an  action  was  brought  by  the 
Bank  for  libel,  with  an  innuendo  that  the  notice  imputed 
insolvency.  The  jury  could  not  agree,  and  were  discharged. 
There  was  no  proof  of  the  innuendo  beyond  the  notice  itself.  On 
this  the  Court  of  Appeal  (Brett  &  Cotton,  L.JJ.,  dissentient/: 
Thesiger,  L.J.)  reversing  the  judgment  of  the  C.  P.  Division 
(Grove  &  Denman,  J.J.),  entered  judgment  for  the  defendants 
on  the  grounds  (i)  that  there  was  no  evidence  that  the  notice 
was  defamatory  in  either  a  primary  or  secondary  sense ;  and  (2) 
that  the  occasion  was  privileged,  and  there  was  no  proof  of  ex- 
press malice  to  rebut  the  privilege.  Tliis  judgment  was  upheld 
by  the  House  of  Lords  (Lord  Selbome,  C,  Lords  Blackburn, 
Watson,  and  Bramwell,  dissentiente  Lord  Penzance),  on  the 
ground  that  the  notice  was  not  in  itself  libellous,  that  the 
innuendo  was  (at  the  utmost)  only  one  of  several  possible 
meanings,  that  it  was  not  the  inference  which  reasonable 

(a)  Ame  ▼.  Johnson  (10  Mod.  in). 

(&)  Croke,  Jones,  and  Berkley,  JJ.,  diaaentiente  Eichardson,  C.J. 

(c)  Ley  croft  v.  Dunher  (Cro.  Oar.  317). 

(d)  Cox  V.  Lee  (L.  Rep.  4,  Ex.  284 ;  38  L.  J.  219,  Ex. ;  21  L.  T.  N.  S- 
178).  (e)  Ibid. 
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persons  would  draw,  and  that  the  plaintiffs  had  failed  to      p^^v- 
rflischarge  the  onus  which  lay  upon  them  of  proving  that  the    chaptm  vi. 
notice  had  a  libellous  tendency  .(a) 

A  notice  was  published  in  a  newspaper  that  the  plaintiff, 
who  had  been,  but  had  ceased  to  be,  a  master  in  the  Walsall 
Science  and  Art  Institute,  and  who  had  set  up  another  school 
of  art  in  the  town,  had  ceased  to  be  connected  with  the 
Institute,  and  that  he  was  not  authorized  to  receive  subscrip- 
tions on  its  behalf.  An  action  for  libel  having  been  brought, 
with  an  innuendo  that  the  plaintiff'  falsely  pretended  to  be 
authorized  to  receive  subscriptions  on  behalf  of  the  Institute,  a 
nonsuit  was  directed  on  the  ground  that  there  was  no  evidence 
to  support  the  innuendo ;  and  the  nonsuit  was  upheld  by  a 
Divisional  Court.  (6) 

If  any  libellous  construction  can  reasonably  be  put  upon 
the  document,  it  is  for  the  jury  to  say  whether  or  not  that  is 
the  true  interpretation.(c) 

Defamatory  attacks  on  persons  in  the  way  of  their  trade,  criticisms  on 
profession,  or  calling,  must  be  distinguished  from  hostile  to^pubilc!**  "^ 
criticisms  fairly  and  temperately  expressed  on  such  of  their 
works  and  performances  as  appeal  to  the  public ;  for  such 
criticisms,  however  severely  they  may  condemn  or  effectually 
turn  into  ridicule  the  works  of  authors,  painters,  architects, 
actors,  &c.,  or  even  the  advertisements  or  handbills  of  a 
tradesman,  may  be  justifiable,  though  not  in  all  respects 
accurate ;  whereas  publications  which  have  for  their  object 
the  private  injury  of  the  person  attacked  can  only  be  justified 
by  their  substantial  truth.  This  subject  will  be  more  fully 
dealt,  with  by-and-by.(cO 

.  Publications  merely  disparaging  the  commodities  of  a  PubUcaUoM 
rival  tradesman  must  also  be  distinguished  from  libels  upon  oommo^w 
liim  in  the  way  of  his  trade. 

Where  a  person  published  a  circular  and  report  com- 
paring his  own  goods  with  those  of  another  tradesman, 
and  describing  his  own  as  superior,  but  not  making  any 
false  misrepresentations  as  to  the  quality  and  character  of 
the  latter,  it  was  held,  on  demurrer  to  a  declaration,  that 
an  action  of  libel  could  not  be  maintained  by  tlie  trades- 
man   whose    goods    were    disparaged,  notwithstanding    an 

(a)  The  Capital  aiid  Counties  Bank  r.  Henty  (L.  R.  5  C.  P.  D.  514; 
7  App.  Cas.  740). 

(b)  Mulligan  v.  Cole  (L.  R.  10  Q.  B.  549).  See  also  Miller  v.  David 
(L.  R.  9C.  F.  118). 

(c)  Per  Lord  Coleridge,  C.  J.,  Hart  v.  Wall  (L.  R.  2  C.  P.  D.  149). 

(d)  See  the  chapter  on  "  Oomments  on  Matters  of  Public  Interest," 
post. 
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allegation  in  the  declaration  of  special  damage,  though  they 
might  be  superior  to  the  goods  of  the  other.(a)  "  I  am  far 
from  saying,"  said  Cockbum,  C. J.,  "  that  if  a  man  falsely 
and  maliciously  makes  a  statement  disparaging  an  article 
which  another  manufactures  or  vends,  although  in  so  doing 
he  casts  no  imputation  on  his  personal  or  professional 
character,  and  thereby  causes  an  injury,  and  special  damage 
is  averred,  an  action  might  not  be  maintained."  "  My  own 
impression  is,"  said  Blackburn,  J.,  "that  where  there  is  a 
written  depreciation  of  an  article,  unless  it  is  a  slander 
actionable  in  itself,  no  allegation  of  special  damage  will 
render  it  actionable,  except  in  the  case  of  slander  of  title. 
But  there  may,  as  my  lord  says,  be  cases  where  there  is  a 
scienter  on  the  part  of  the  defendant  who  has  made  state- 
ments doing  mischief  and  calculated  to  do  it,  in  which  an 
action  would  lie/' 

So  where  the  defendant  issued  a  notice  cautioning  the 
public  that  the  "  self-acting  tallow  syphons  or  lubricators," 
sold  by  the  plaintifl*  were  not  good  for  their  purpose,  and 
that  those  who  bought  them  would  find  that  the  tallow  was 
wasted  instead  of  being  effectually  employed  as  professed ; 
the  publication  was  held  not  to  be  a  libel  on  the  plaintifi* 
in  the  way  of  his  trade. (&)  "A  tradesman,"  said  Lord 
Denman,  C.J.,  "ofifering  goods  for  sale,  exposes  himself  to 
observations  of  this  kind ;  and  it  is  not  by  assuming  them 
to  be  'false,  scandalous,  malicious,  and  defamatory,*  that 
the  plaintiff  can  found  a  charge  of  libel  upon  them.  To 
decide  so  would  open  a  very  wide  door  to  litigation,  and 
might  expose  every  man  who  said  his  goods  were  better  than 
another's  to  the  risk  of  an  action."  Patteson,  J.,  said  that  if 
the  caution  had  been  against  the  plaintiff  as  a  tradesman  in 
the  habit  of  selling  goods  which  he  knew  to  be  bad,  it  would 
be  a  libel  upon  him  personally. 

The  hypothetical  case  put  by  Cockbum,  C.J.,  in  Young  v. 
Macrae,  arose  in  the  Weste^^n  Counties  Manure  Company  v. 
Lawes'  Chemical  Mamire  Company J(c)  where  the  publication  of 
a  false  and  malicious  statement,  disparaging  the  plaintiff's 
goods  and  causing  special  damage,  was  held  actionable  by 
Bramwell  and  Pollock,  BB. 

The  third  class  of  libels  on  individuals  embraces  those 
which,  by  holding  up  a  man  to  scorn  and  ridicule,  and  still 
more  to  any  stronger  feeling  of  contempt  or  execration, 
impair  him  in  the  enjoyment  of  general  society,  and  injure 

(a)  Young  v.  Macrae  (3  B.  &  S.  264 ;  32  L.  J.  6,  Q.  B.). 

(6)  Evams  v.  Harlow  (5  Q.  B.  624). 

(c)  L.  B.  9  Ex.  218. 
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those  imperfect  rights  of  friendly  intercourse  and  mutual      ^^Hf^- 
benevolence  which  man  has  with  respect  to  man.(a)    Every-    Chaft«»  vi. 
thing,  also,  which,  by  holding  him  up  to  that  scorn  and 
ridicule  that  might  reasonably  (that  is, .  according  to   our 
natural  passions)  be  considered  as  provoking  him  to  a  breach 
of  the  peace,  is  a  libeL(6) 

A  libel  of  this  kind  may  be  briefly  defined  to  be  "  any 
publication,  without  justification  or  lawful  excuse,  which 
is  calculated  to  injure  tlie  reputation  of  another,  by  ex- 
posing him  to  hatred,  contempt,  or  ridicule.(c) 

The  following  language  of  eminent  judges  may  be  cited 
in  support  of  the  preceding  definition.  "  In  a  Ubel,"  says 
Best,  C.  J.,(rf)  "  any  tendency  to  bring  a  party  into  contempt  or 
ridicule  is  actionable  ;  and,  in  general,  any  charge  of  immoral 
conduct,  although  in  matters  not  punishable  by  law/^(e) 

To  charge  a  man  with  ingratitude  was  held  libellous.(/) 

"  If  any  man,"  says  Wilmot,  C.J.,(^)  "  deliberately  or 
maliciously,  (/i)  publishes  anything  in  writing  concerning 
another  which  makes  him  ridiculous,  or  tends  to  hinder 
mankind  from  associating  or  having  intercourse  with  him, 
an  action  well  lies  against  such  publisher."  "  Scandalous 
matter  is  not  necessary  to  make  a  libel,  'tis  enough  if  the 
defendant  induces  an  ill  opinion  to  be  had  of  the  plaintiff, 
or  makes  him  contemptible  and  ridiculous."(^)  "  ^^  case 
upon  a  libel  it  is  sufficient  if  the  matter  be  reflecting,  as  to 
paint  a  man  playing  at  cudgels  with  his  wife."(y) 

Thus  it  was  held  libellous  to  publish  of  a  man  that  he 
stank  of  brimstone  and  had  the  itch.(^') 

It  is  chiefly  with  respect  to  the  class  of  libels  with  which 
we  are  now  dealing  that  the  distinction  between  oral  and 
written  or  printed  defamation  becomes  important. 

To  publish,  even  orally,  of  any  one  that  he  has  committed 
an  indictable  oflence,  or  that  he  has — i.e.,  at  the  time  the 
words  are  spoken  of  him — some  contagious  or  infectious 
disorder   which  may   exclude  from  society ,(Z)  or    anything 

(a)  Holt,  L.  L.  210.  (6)  Ibid.  213. 

(c)  Per  Parke,  B.,  Parmiter  v.  Coupla/nd  (6  M.  &  W.  108). 

(d)  Archbishop  of  Tucmi  v.  Bobeson  (5  Bing.  21). 

(e)  See  as  to  imputations  of  immoral  or  unfeeling  conduct,  Clement 
V.  Chivie  (9  B.  &  C.  172) ;  Churchill  v.  Huni  (i  Chit  480). 

(/)  Cox  V.  Lee  (L.  R.  4  Ex.  284). 

(g)  Villere  v.  Monsley  (2  Wils.  403). 

(h)  As  to  the  meaning  of  malice,  vide  ante,  pp.  462,  463. 

(0  Per  Holt,  C.J.,  Oropp  v.  Tilney  (3  Salk.  226). 

ij)  Per  Holt,  C.J.  (11  Mod.  99).  ^ 

(/c)  VUlers  v.  Monsley  (ubi  suiyra), 

(2)  7  Bac.  Abr.  tit  Slander,  p.  266 ;  i  EolL  Abr.  44 ;  Carslake  v. 
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PAMav.  referring  to  his  trade,  office  (be  it  one  of  profit-  or  not),  or 
Chapmbvi.  profession,  and  calculated  to  injure  him  therein,  (a)  is  action- 
able.(6)  But  where  the  imputation  of  an  offence  against  the 
law  is  made  orally,  in  order  to  be  actionable,  it  must,  in  the 
absence  of  special  damage  resulting  from  it,  be  of  some 
offence  liable  to  punishment  in  a  criminal  court  otherwise 
than  merely  by  fine,  with  imprisonment  in  default  of  pay- 
ment.(c) 

Calling  a  man  a  scoundrel,  rascal,  blackleg,  or  even 
rogue  or  swindler,  will  not  support  an  action  of  slander 
without  proof  of  special  damage  caused  by  the  utterance.(f?) 

Neither  will  the  oral  imputation  of  unchastity  to  a  woman, 
married  or  unmarried,  however  gross  it  may  be,  entitle  her 
to  maintain  an  action,  unless  she  can  prove  that  the  slander 
has  caused  her  special  damage.(e) 

The  publication,  however,  by  writing  or  printing,  of  any 

Ma/pledoravi  (2  T.  R.  473) ;  Bloodworth  v.  Gray  (7  M.  &  Gr.  334).  See 
also  Cro.  Eliz.  214,  289,  648 ;  Cro.  Jac.  430. 

(a)  I  Vin.  Abr.  463 ;  Cro.  Eliz.  328,  358 ;  i  Roll.  Abr.  56 ;  HerU  v. 
Osgood  (l  Vent.  50) ;  Farrat  v.  Carpenter  (Cro.  Eliz.  502) ;  Seaman  v. 
Bi^g  (Cro.  Car.  480) ;  Peard  v.  Jones  (Cro.  Oar.  382);  Asto^i  v.  Blarn-ave 
(Str.  617);  How  V.  Prill  (Holt,  652);  Thomas  v.  Jackson  (3  Bing. 
104);  Southee  7.  Denny  (i  Ex.  196);  Tutty  v.  Aletoin  (11  Mod.  221).; 
J^hinson  V.  March  ant  (7  Q.  B.  918) ;  Morris  v.  Langdale  (2  B.  &  P. 
84);  Brown  v.  Smith  (13  C.  B.  596) ;  Bahonneau  v.  Fan-ell  (15  C.  B. 
360) ;  Irwin  v.  Brandwood  (2  H.  &  C.  960). 

(h)  Gainsford  v.  Tuke  (Cro.  Jac.  536);  Boston  v.  Tatam  {Ibid, 
623) ;  Carpenter  v.  Tarrant  (Cas.  Temp.  Lord  Hardwickc,  339) ;  Cttd- 
dington  v.  Wiikins  (Hob.  81);  Moor  v.  Foster  (Cro.  Jac.  65) ;  BeiuUsh 
V.  lAndsey  (11  Mod,  194);  Roberts  v.  Camden  (9  East.  93);  Fowler  v. 
Dowdney  (2  M.  &  Rob.  119);  Alfred  v.  Farlow  (8  Q.  B.  854) ;  Williams 
V.  Stott  (I  C.  &  M.  675);  Golman  v.  Godwin  (3  Doug.  90) ;  Uichardso^h 
V.  Alleni  (2  Chit.  657) ;  Tomliiuon  v.  Brittlehanh  (4  B.  &  Ad.  630) ; 
Huckle  V.  Reynolds  (7  C.  B.  N.  S.  114,  337)  P Anson  v.  Stuart  (i  T.  R. 
748) ;  Barnett  v.  Allen  (3  H.  &  N.  381).  As  to  the  imputation  of  a 
mere  fineable  ofience,  see  Ogden  v.  Turner  (Salk.  696;  6  Mod.  104); 
M'Cahe  v.  Foot  (15  L.  T.  N.  S.  115). 

(c)  4  Rep.  15;  2  Buist.  150 ;  I  Vin.  Abr.  404,  417;  i  Roll.  Abr. 
40,  &c. ;  Holt  V.  Scholefield  (6  T.  R.  691). 

(d)  Barnett  v.  All-en  (3  H.  &  N.  376 ;  27  L.  J.  412,  Ex.) ;  Richardson 
V.  AUen  (2  Chit.  657);  SaviUe  v,  Jardine  (2  H.  Bl.  531,  &c.). 

(e)  Stainton  v.  Jones  (Selw.  N.  P.  12th  edit.  1259) ;  Wilhy  v,  Elston 
(8  C.  B.  142;  18  L.  J.  320,  C.  P.);  Roberts  v.  Roberts  (33  *L.  J.  249, 
Q.  B. ;  10  L.  T.  N.  S.  602) ;  Lynch  v.  Knight  (9  H.  L.  Cas.  577). 

The  state  of  our  law  on  this  subject  is  really  disgraceful.  Lord  Camp- 
bell, a  good  while  ago  (Lynch  v.  Kniolit,  ubi  sujrra),  considered  it  "  un- 
satisfactory;"  Lord  Brougham,  in  the  same  case  (p.  594),  stigmatised 
it  as  "  barbarous ;"  and  Cockbum,  C.J.,  in  anotner  case,  as  "  very 
cruel"  (33  L.  J.  250,  Q.  B.) ;  notwithstanding  which  it  still  continues 
AS  above  stated.  The  only  exception  is  the  calling  a  woman  a  whore 
within  the  city  of  London,  that  being  by  the  custom  of  the  city 
actionable.     See  Bramd  v.  Roberts  (4  Burr.  2418,  and  cases  there 
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of  these  things  is  actionable  per  se,  without  proof  of  special  pamjv. 
damage,  on  account  of  the  greater  mischief  said  to  be  chaptsbVL 
produced  by  this  mode  of  publication,  as  well  as  the  greater 
malice  which  it  indicates  on  the  part  of  the  defamer.  "  A 
libel/'  it  has  been  said,(a)  "  is  punishable  both  criminally 
and  by  action,  when  mere  speaking  the  words  would  not  be 
punishable  in  either  way."(&) 

By  the  Scotch  law  the  oral  imputation  of  unchastity  to 
a  woman  is  actionable,  without  proof  of  special  damage.(c) 

For  speaking  the  words  rogue  and  rascal  of  any  one,  an 
action,  as  already  observed,  will  not  lie.  "But  if  those 
words,"  says  Gould,  J.,  (d)  "  were  written  and  published  of 
any  one,  I  doubt  not  an  action  would  lie." 

So,  to  publish  of  any  one  that  he  is  a  sivindler  is  a  libel, 
and  actionable,(e)  or  that  he  is  "  a  dishonest  man,"(/)  or  a 

cited);  Robertson  v.  Powell  (2  Selw.  N.  P.  1259,  5th  edit.).  See  also 
I  Str.  741 ;  I  Vin.  Abr.  395;  Holt's  Rep.  40;  12  Mod.  106.  Loss  of 
the  hospitality  of  friends  is  sufEcient  special  damage  (Davies  v.  Solo- 
mon, L.  R.  7  Q.  B.  112).     See  also  Riding  v.  Smith  (L.  R.  i  Ex.  Div. 

(a)  Per  Gk)iild,  J.,  Villers  v.  Monsley  (2  Wils.  404).  See  also 
Thorley  v.  Lord  Kerru  (2  Taunt.  358),  and  the  note  in  3  Camp.  214. 

(h)  **  The  common  Inw,  in  respect  to  onr  natural  passions,  gives  no 
action  for  mere  defamatory  words,  which  it  considers  as  transitory 
abuse,  and  not  having  substance  and  body  enough  to  constitute  an 
injury  by  affecting  the  reputation.  It  confines,  therefore,  the  action 
for  slander  to  such  of  the  grosser  kind  of  words  as  impute  positive 
crimes,  or,  by  charging  a  man  with  contagious  disorders,  tends  to 
expel  him  from  society ;  and  to  words  which  injure  him  in  his  profes- 
sion and  calling.  It  does  not  consider  words  amounting  to  a  breach 
of  the  peace,  and,  therefore,  gives  neither  indictment  nor  information 
for  unwritten  slander,  except  in  the  case  of  seditious  language  or 
words  reflecting  on  a  magistrate  in  the  immediate  execution  of  his 
office.  The  reason  of  the  law  in  this  distinction  is  simple  enough. 
It  was  necessary  to  punish  the  grosser  and  more  palpable  injuries, 
and  it  was  eq^ually  convenient  to  pass  over  the  less.  The  law,  there- 
fore, by  classing  the  greater  injuries,  established  the  criteria  of  this 
distinction,  and  adhered  to  it  closely  in  its  practice.  This  reason, 
however,  ceased  when  the  words,  by  being  written,  could  no  longer  be 
considered  as  the  results  of  transitory  passion  or  venial  levity,  but 
therein  gained  the  shape  and  efficacy  of  a  mischievous  malignity. 
The  act  of  writing  is  in  itself  an  act  of  deliberation,  and  the  instru- 
ment of  a  permanent  mischief.  What  before  was  mere  convitiuin  and 
contumely  grew  into  a  deliberate  charge  and  accusation.  The  law, 
therefore,  both  with  respect  to  the  public  peace  and  the  prevention  of 
private  injury,  allowed  an  indictment  and  information,  as  well  as  an 
action  on  the  case,  for  words  written  which  it  denied  to  words  spoken" 
(Holt,  L.  L.  211,  212). 

(c)  Borth wick's  Law  of  Libel,  p.  185. 

(d)  ViUers  v.  Monsley  (2  Wils.  403). 

(e)  r Anson  v.  Stuart  (i  T.  R.  748). 

(/)  Per  Cnr.,  Austin  v.  Culpepper  (Skin.  124 ;  2  Show.  314). 
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pabtjv.  «<  black-leg"  or  "black  sheep/X^)  or  that  he  was  black- 
Chammvf.  balled  at  a  club,  and  "bolted"  the  next  morning,  whilst 
some  of  the  poor  tradesmen  had  to  lament  the  fashionable 
character  of  an  entertainment  wliich  he  had  given.(6)  So 
also  is  a  letter  written  to  a  third  party  calling  a  person  a 
villain.(c) 

It  was  held  to  be  a  libel  to  publish  of  a  Protestant  arch- 
bishop that  he  had  attempted  to  convert  a  Eoman  Catholic 
priest  (against  whom  a  charge  of  seduction  had  been  made) 
by  offers  of  money  and  preferment.  (^  The  libel  in  thi& 
case  was  contained  in  a  letter  from  Dublin,  published  in  the 
Morning  Herald;  and  it  was  contended,  on  motion  to  set 
aside  the  verdict  which  had  been  given  for  the  plaintiff,  that 
there  was  no  imputation  on  the  plaintiffs  character  in  the 
conduct  ascribed  to  him;  that  to  make  converts,  even  by 
purchase,  is  a  praiseworthy  effort  of  religious  zeal,  sanctioned 
by  Act  of  Parliament,  and  warranted  by  the  practice  of  our 
own  and  other  Christian  establishments ;  that  the  imputation, 
if  any,  on  the  plaintiff  was  only  of  extraordinary  zeal.  But 
Best,  C. J.,  after  laying  it  down  that,  in  general,  any  charge  of 
immoral  conduct  in  a  libel  is  actionable,  although  in  matters 
not  punishable  by  law,  said :  "  Would  it  be  immoral  in  the 
archbishop  if  he  attempted  to  bribe  a  man  to  renounce  his 
religion,  and  to  endow  such  a  proselyte  with  a  Church  of 
England  preferment?  Would  it  be  immoral  to  employ  in 
making  hypocrites  funds  destined  to  the  support  of  the  Pro- 
testant Church  ?  If  the  seduced  be  guilty  it  is  impossible  to 
say  that  the  seducer  is  innocent.  But  it  has  been  urged  that 
nothing  immoral  is  imputed,  since  the  legislature  has  held 
out  to  Catholic  priests  the  same  kind  of  temptation  to 
become  Protestants.  Even  if  that  were  so,  it  would  not 
persuade  me  that  such  a  course  was  moral.  But  the  Legis- 
lature has  not  done  this ;  it  has  only  said  that  if  a  man  be 
converted  he  shall  not  be  left  to  starve  in  the  midst  of  a 
hostile  community."  "If,"  said  Burrough,  J.,  "we  are  to 
understand  the  language  of  this  attack  as  the  rest  of  the 
world  would  do,  there  can  be  no  doubt  it  is  a  gross 
and  infamous  libel.  The  plaintiff  is  charged  with  having 
sought  to  induce  an  improper  person  to  abandon  his  reli- 
gious creed,  not  by  reasoning  but  by  a  gross  bribe."  "  As 
to  the  merits,  said  Gaselee,  J.,  "  this  is  equally  a  libel 
whether  it  proposed  to  impute  to  the  plaintiff  indiscretion  or 

(a)  (/Brien  v.  Clement  (i6  M.  A  W.  159).  (5)  IbicL 

(c)  Bell  V.  Stone  (i  Bos.  &  P.  331). 
(d)  Archbishop  of  Tuam  v.  Robeson  (5  Bing.  21), 
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dishonesty ;  the  manifest  object  of  it  was  to  bring  him  into      pawiv. 
disrepute."  cairaiKVi. 

A  publication  which  charged  an  overseer  of  a  parish  with 
oppressive  conduct  towards  paupers  in  compelling  them  to 
receive  payment  of  their  weekly  allowance  in  orders  for  flour 
upon  a  particular  tradesman,  was  held  to  be  a  libel  ;(a)  and 
so  was  a  placard  stating  of  an  overseer  that  when  out  of 
ofi&ce  he  had  advocated  low  rates,  and  when  in  ojB&ce  he  had 
advocated  high  rates,  and  that  the  defendant  would  not  trust 
him  with  ;^5  of  his  property.(6) 

In  another  case  where  an  action  was  held  maintainable,  the 
important  part  of  the  libel  was,  "  I  sincerely  pity  the  man  " 
(meaning  the  plaintifif)  "  that  can  so  far  forget  what  is  due, 
not  only  to  himself,  but  to  others,  who,  under  the  cloak  of 
religious  and  spiritual  reform,  hypocritically  and  with  tli(^ 
grossest  impurity  deals  out  his  malice,  uncharitableness,  and 
falsehoods."(c) 

It  has  also  been  held  libellous  to  publish  of  any  man  that 
he  has  been  guilty  of  gross  misconduct,  and  insulted  females 
in  a  barefaced  manner.((i)  The  individual  libelled  in  this 
case  was  a  coachman,  but  the  publication  was  not  held 
libellous,  because  published  of  him  in  that  capacity,  the 
Court  considering  it  only  necessary  to  inquire  whether  the 
publication  in  question  held  up  the  plaintifif  to  public  hatred, 
contempt,  or  ridicule  :  the  imputation  was  a  very  serious  and 
contumelious  one,  clearly  calculated  to  bring  the  plaintift' 
into  contempt  by  some  persons,  and  hatred  by  others,  and, 
therefore,  according  to  established  rule,  the  publication  was 
libellous. 

So  it  has  been  held  libellous  to  publish  of  a  person  seek- 
ing assistance  from  a  charitable  society  that  she  prefers 
unworthy  claims,  which  it  is  hoped  the  members  will  reject 
for  ever,  and  that  she  has  squandered  away  money  already 
obtained  by  her  from  the  benevolent  in  printing  circulars 
abusive  of  the  society's  secretary.(e) 

A  person  was  found  guilty  of  publishing  a  libel  for 
having  caused  the  insertion  in  a  newspaper  of  a  paragraph 
imputing  that  the  "myrmidons"  of  the  prosecutor  had 
poisoned  some  foxes  in  a  country  hunted  over  by  the  hounds 
of  Sir  W.  M.  S.,  and  had    hung   their   bodies   up    by  the 

(a)  Woodard  v.  Dowsing  (2  M.  &  Ry.  74). 

(h)  Cheese  v.  Scaies  (10  M.  <fc  W.  488).  Cf.  Warman  v.  Hine  (i  Jur. 
820). 

(c)  Thorley  v.  Lord  Zerry  (4  Taimt.  355). 

(d)  Clement  v.  Chivis  (9  B.  &  C,  192). 

(e)  Hoare  v.  dilverloch  (12  Q.  B.  624). 
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pamjv.      jjg^jj .   g^jj^  ^i^^^  ^jjQ  tenantry  of  Sir  W.  M.  S.,  by  way  of 
Chammvi.    retaliation,  had  hung  up  eflBgies  of  the  prosecutor   and   his 
brother,  with  foxes'  tails  appended.(a) 

The  publication  in  a  newspaper  of  a  paragraph  stating 
that,  although  the  plaintiff  was  aware  of  the  death  of  a  lady 
occasioned  by  his  furious  and  careless  driving  a  carriage 
against  that  in  which  she  had  been  driving,  he  nevertheless, 
on  the  very  evening  of  the  catastrophe,  attended  a  public 
ball,  was  held  actionable,(&) 

Even  a  publication  alleging  that  a  person  has  for  years, 
without  cause,  systematically  done  everything  to  annoy 
another,  and  had  unnecessarily  dragged  that  other  into  the 
Court  of  Chancery,  and  put  him  to  great  expense,  may  be 
libellous.(c) 

It  has  been  held  a  libel  to  publish  of  a  person  in  a  news- 
paper that  he  had  entered  a  horse  to  run  for  certain  stakes 
at  a  race,  and  had  afterwards  fraudulently  withdrawn  it 
for  the  purpose  of  obtaining  an  unfair  advantage  over  other 
persons  with  whom  he  had  laid  wagers  on  the  expected 
race.(c?)  It  was  contended  in  this  case  that  horse  racing 
was  illegal,  and  therefore  that  the  plaintiff  had  no  right 
to  sue;  but  the  Court  held  that  "even  if  running  a  race 
without  fraud  were  altogether  prohibited  by  the  law,  still 
the  party  infringing  its  provisions  would  not  thereby 
be  deprived  of  all  protection  to  his  character  in  other 
matters  connected  with  the  transaction ;  but,  moreover,  the 
fact  of  engaging  in  a  horse  race  is  not  in  itself  an  illegal 
act." 

It  was  held  libellous  to  publish  the  following  paragraph, 
which  appeared  in  a  newspaper :  "  K.  D.  has  had  a  tolerable 
run  of  luck  this  season.  He  is  still  here,  and  keeps — I 
assure  you  friend  Sat. — a  well-spread  sideboard ;  but,  curse 
the  fellow !  I  always  consider  myself  in  a  family  hotel  when 
my  legs  are  singing  duets  imder  his  table ;  for  the  bill  is 
sure  to  come  in  sooner  or  later,  although,  as  you  know,  I 
rarely  dabble  in  the  mysteries  of  ecart^,  or  any  other  game. 
The  fellow  is  as  deep  as  Crockford,  and  as  knowing  as  the 
Marquis.  I  do  dislike  this  leg-al  profession ; "  the  Court 
being  of  opinion  that,  apart  from  any  innuendo,  it  imputed 
something  disgraceful  to  the  plaintiff.(e) 

To  pubUsh  of  a  person  who  had  been  an  attorney  that 

(a)  Beg,  v.  Cooper  (8  Q.  B.  533 ;  15  L.  J.  206,  Q.  B.). 

(6)  Churchill  v.  Hunt  (i  Chit.  480). 

(c)  Fray  v.  Fray  (17  0.  B.  N.  S.  603 ;  34  L.  J.  45,  0.  P.). 

(d)  Qreville  v.  Chapma/n  (5  Q.  B.  731). 

(e)  l>igby  v.  Thom/pson  (4  B.  &  Aid.  821). 
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whilst  he  practised  he  had  been  guilty  of  "  sharp  practice,"      Pabtiv. 
would  be  a  libel.(a)  chapmb  vl 

The  following  paragraph  inserted  in  a  newspaper  was  also 
held  to  be  libellous,  without  any  innuendo  to  explain  its 
meaning :  "  Threatening  letters. — ^The  Middlesex  grand  jury 
have  returned  a  true  bill  against  a  gentleman  of  some 
property  named  French/*(6)  In  reply  to  an  argument, 
urged  on  behalf  of  the  defendant,  that  the  Court  could  not 
intend  that  the  bill  of  indictment  found  by  the  grand  jury 
was  a  bill  of  indictment  for  sending  tlireatening  letters, 
Lord  Tenterderi,  C.J.,  said  :{c)  "  We  are  all  agreed,  and  it 
is  quite  clear  from  all  the  modem  authorities,  that  a  Court 
must  read  these  words  in  the  sense  in  which  ordinal^- 
persons,  or  in  which  we  ourselves  out  of  court,  reading  this 
paragraph,  would  understand  them ;  and  that  it  cannot  be 
read  otherwise  than  that  the  grand  jury  had  found  a  true 
bill  against  the  plaintiff  for  sending  threatening  letters.  A 
bill  of  indictment  for  sending  a  threatening  letter  must  import 
an  unlawful  threatening  letter." 

A  general  charge  of  ingratitude  published  in  a  newspaper 
has  been  held  to  be  libellous,(d)  even  where  the  facts  upon 
which  the  charge  is  grounded  were  also  stated,  and  were 
insufficient  to  support  the  charge  ;(e)  for,  according  to 
Bramwell,  B.,  a  doubt  is  raised  whether  there  are  not  some 
other  facts  which,  if  mentioned,  would  justify  the  charge.(/) 

Though  a  man  should  tell  a  ludicrous  story  concerning  Repeatimr  storj 
himself,  the  unauthorised  publication  of  it  in  a  newspaper  *°**'  ^^  piaintur. 
will   be   libellous.(/7)     "There   is   a  great   difference,"    said 
Tindall,  C.  J.,  "  between  a  man's  telling,  a  ludicrous  story  of 
himself  to  a  circle  of  his  own  acquaintance,  and  a  publication 
of  it  to  all  the  world  through  the  medium  of  a  newspaper."(A) 

A  libel  is  not  the  less  actionable  because  the  defamatory  Deftmation  by 
imputetiou  is  made  by  reference  or  comparison,  direct  or  ^^1 
indirect,  to  some  character  in  history  or  fiction,  or  to  some 
animal  which  suggests  the  injurious  idea. 

Thus,  it  was  held  a  libel  to  publish,  in  a  newspaper,  of  the 
plaintiff,  who  was  an  applicant  for  assistance  from  a  charitable 
society,  that  her  warmest  friends,  in  giving  up  the  advocacy 
of  her  claims,  stated  that  they  had  realised  the  fable  of  the 
"Frozen    Snake."(i)      To  an    objection,    groimded  on  the 

(a)  Boydell  v.  Jones  (4  M.  &  W.  450),  Per  Parke,  B. 

(b)  Harvey  v.  French  (i  Cr.  &  M.  11).  (c)  Ibid,  18. 

(d)  Cox  V.  Lee  (L.  Rep.  4  Ex.  284;  21  L.  T.  N.  S.  178;  38  L.  J. 
219,  Ex.)                                 (e)  Ibid.  (/)  Ibid, 

(g)  Cook  V.  Ward  (6  Bing.  409).  (h)  Ibid, 

(i)  Hoare  v.  Silverloch  (12  C.  B.  624;  17  L.  J.  306,  Q.  B.). 
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PawJv.  absence  of  an  innuendo  in  the  declaration,  explaining  the 
ckaitovi.  meaning  of  the  allusion  to  the  "Frozen  Snake,"  Coleridge, 
J.,  replied,(a)  "  The  jury  and  Court  in  such  a  case  as  this  are 
in  au  odd  predicament,  if  they  alone  of  all  persons  are  not  to 
understand  the  allusion  complained  of.  Suppose  the  libel 
had  said  that  the  plaintiff  acted  like  Judas  ;  must  the  history 
of  Judas  have  been  given  and  referred  to  by  innuendo? 
We  ought  to  attribute  to  a  Court  and  jury  an  acquaintance 
with  ordinary  terms  and  allusions,  whether  historical  or 
figurative,  or  parabolical.  If  an  expression,  originally  alle- 
gorical^ has  passed  into  such  common  use  that  it  ceases  to 
be  figurative,  and  has  obtained  a  signification  almost  literal, 
we  must  understand  it  as  it  is  used.  Half  of  our  language 
is  founded  upon  allegorical  allusion;  'vinegar*  is  talked  of 
in  describing  a  bad  temper ;  even  the  word  '  sour  *  is  figu- 
rative. We  must  understand  such  terms  according  to  the 
sense  which  has  become  familiar."  "  Nothing  is  easier," 
said  Erie,  J.,  "  than  to  bring  persons  into  contempt  by  allu- 
sion to  names  well  known  in  history,  or  by  mention  of 
animals  to  which  certain  ideas  are  attached  ;  and  I  may  take 
judicial  notice  that  the  words  *  Frozen  Snake '  have  an  appli- 
cation veiy  generally  known  indeed,  which  application  is 
likely  to  bring  into  contempt  a  person  against  whom  it  is 
directed." 

See  also  the  case  of  Woodgate  v.  RidoviJ(]))  where  part  of 
the  libel  consisted  in  a  comparison  of  the  conduct  of  the 
plaintiff,  an  attorney,  in  reference  to  a  particular  case,  with 
that  of  the  firm  of  Quirk,  Gammon,  and  Snap,  in  the  novel 
of  '*  Ten  Thousand  a  Year." 
Ljbei  on  the  A  libel  on  a  dead  person  is  also,  according  to  Lord  Coke, 

^  punishable ;  for  it  stirs  up  others  of  the  same  family,  blood, 

or  society,  to  revenge,  and  to  break  the  peace.(c)  The 
chief  cause  for  which  the  law  so  severely  punishes  all 
libels  is,  says  Hawkins,((i)  the  direct  tendency  of  them  to  a 
breach  of  public  peace,  by  provoking  the  parties  injured, 
and  their  friends  and  families  to  acts  of  revenge,  wliich  it 
would  be  impossible  to  restrain  by  the  severest  laws,  were 
there  no  redress  from  public  justice  for  injuries  of  this  kind, 
which  of  all  others  are  most  sensibly  felt. 

No  very  definite  principle  can  be  extracted  from  the 
reported  cases  on  this  subject.  Reo:  v.  Faine(e)y  sometimes 
referred  to,  was  really  a  case  of  seditious  libel.  The  indict- 
ment was  for  a  scandalous  Ubel  upon  the  King  (Will.  III.) 
and  late  Queen  and  their  Government,  and  the  indictment 

(a)  12  C.  B.  P.  633.  {h)  4  F.  &  F.  202,  (c)  Co.  5,  124  b. 

(d)  P.  0.  Book  I,  c.  28,  Libels.  (e)  Carth.  405. 
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charged  that  the  defendants  published  it  "  seditiously"  and      ^^^^' 
with  intent  to  subvert  the  Government.  Ckapts»  vl 

In  the  curious  case  of  Beg,  v.  CrUcMey  (Hil.  7  Geo.  2)  an 
information  was  granted  against  one  Critchley  for  publishing 
a  libel  reflecting  on  Sir  C.  G.  NicoU,  Lady  Dartmouth's  father, 
and  (so  says  the  report)  on  the  Government. 

The  libel  said  of  the  deceased :  "  He  could  not  be  called  a 
friend  to  his  country,  for  he  changed  his  principles  for  a  red 
ribbon,  and  voted  for  that  pernicious  project,  the  excise."(a) 
Here,  however,  the  information  charged  a  malicious  intent 
"  to  stir  up  the  hatred  and  evil  will  of  the  subjects  of  the 
Bling  against  the  family  and  posterity"  of  the  deceased,  a  point 
emphasized  by  Lord  Kenyon(6)  in  his  reference  to  the  case. 

No  attack  upon  the  character  of  a  deceased  person,  how-  in  iibei  on  oead 
ever  gross  it  be,  can  be  dealt  with  as  a  libel,  unless  it  is UltSnto 
shown  to  have  been  published  with  the  malevolent  intention  i"iXmu«tbo^ 
of  bringing  contempt  upon  his  family,  and  is  of  a  nature  to  »iwwD. 
stir  up  his  relations  to  a  breach  of  the  peace.     "  To  say  in 
general  that  the  conduct  of  a  dead  person  can  at  no  time 
be  canvassed ;  to  hold  that,  even  after  ages  are  passed,  the 
conduct  of  bad  men  cannot  be  contrasted  with  the  good — 
would  be,"  in  the  words  of  Lord  Kenyon,(c)  "  to  exclude  the 
most  useful  part  of  history.    And,  therefore,  it  must  be 
allowed  that  such  publications  may  be  made  fairly  and 
honestly.     But  let  this  be  done  whenever  it  may,  whether 
soon  or  late  after  the  death  of  the  party,  if  it  be  done  with 
a  malevolent  purpose,  to  vilify  the  memory  of  the  deceased, 
and  with  a  view  to  injure  his  posterity,  as  in  Rex  v.  Critchley y 
then  it  comes  witliin  the  rule  stated  by  Hawkins ;  then  it  is 
done  with  a  design  to  break  the  peace,  and  then  it  becomes 
illegal."(rf) 

For  the  reasons  thus  stated  by  Lord  Kenyoix,  the  Court  of 
King's  Bench,  in  1791,  held  bad,  after  a  verdict  of  guilty, 
an  indictment  charging  the  defendant  that  he,  "wickedly 
and  maliciously  contriving  and  intending  to  injure,  defame, 
disgrace,  and  vilify  the  memory,  reputation  and  character 
of  George  Nassau  Clavering,  Earl  Cowper,  then  deceased, 
and  to  cause  it  to  be  believed  that  the  said  earl  in  his  life- 
time was  a  person  of  a  vicious  and  depraved  mind  and 
disposition,  and  destitute  of  filial  duty  and  affection,  and  of 
all  honourable  and  virtuous  sentiments  and  inclinations,  and 
that  the  said  earl  had  led  a  wicked  and  profligate  course  of 
life,  and  had  addicted  himself  to  the  practice  and  use  of  the 
most  criminal  and  unmanly  vices  and  debaucheries,  &c., 
wickedly,  maliciously,  and  imlawfuUy  did  print  and  publish 

(a)  Cited  4  T.  R.  129. 
(h)  The  King  v.  Tajyliam  (4  T.  R.  127).      (c)  Ibid      {d)  4  T.  R.  129. 
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pamiv.  Qjy^  cause  to  be  printed  and  published,  in  a  certain  newspaper 
ckaptxb  vl  called  The  Worlds  a  certain  false,  scandalous,  and  malicious 
libel  of  and  concerning  the  said  Earl  Cowper,  &c."  The  Court 
made  absolute  a  rule  to  arrest  the  judgment,  because  the 
indictment  did  -not  allege  that  the  libel  had  been  published 
with  an  intent  to  create  any  ill  blood  or  to  throw  any  scandal 
on  the  family  and  posterity  of  Lord  Cowper,  or  to  induce  them 
to  break  the  peace  in  vindicating  the  honour  of  the  family  .(a) 

Tliere  is  no  instance  of  an  action  for  libel  by  the  repre- 
sentative of  a  deceased  person ;  and,  according  to  the  judg- 
ment of  the  Queen's  Bench  Division  in  a  recent  case,(6)  "  it 
must  be  some  very  imusual  publication  to  justify  an  indict- 
ment or  information  for  aspersing  the  character  of  the  dead." 

A  person  is  answerable  for  a  libel  which  he  either 
requests  or  directs  another  to  write  or  publish  for  him,  even 
where  the  publication  differs  in  some  respects  from  what 
he  has  suggested,  provided  the  direction  be  in  substance 
followed  out. 

Thus,  where  the  evidence  was  that  the  defendant  told  the 
reporter  of  a  newspaper  a  story  defamatory  of  the  plaintiff, 
saying  that  "  it  would  make  a  good  case  for  the  newspaper,*' 
and  afterwards  gave  the  reporter  a  more  detailed  account, 
for  the  express  purpose  of  inserting  it  in  the  newspaper; 
whereupon  the  reporter,  from  the  particulars  thus  furnished 
to  him,  drew  up  an  account,  which,  after  some  slight  altera- 
tions, not  affecting  the  sense,  were  made  in  it  by  the  editor, 
was  published  in  the  newspaper,  Abbott,  C.J.,  held  that 
what  the  reporter  published  in  consequence  of  what  passed 
with  the  defendant  might  be  considered  as  published  by  the 
defendant.(c) 

And  where  the  defendant  asked  the  editor  of  a  newspaper 
to  "  show  up  "  the  prosecutor  and  his  brother,  telling  him  a 
ludicrous  story  concerning  them ;  and  the  editor  told  the 
story  to  a  reporter  for  the  paper,  and  the  story  appeared  in 
the  paper,  with  comments  added  ;  the  defendant,  before  the 
publication,  having  remarked  on  the  delay,  and,  after  the 
publication,  expressed  approbation  of  it,  it  was  held  that  the 
jury  (who  had  found  the  defendant  guilty)  might,  on  this 

(a)  The  King  v.  Topham  (4  T.  R,  129). 

(h)  Beg.  v.  Lahouckere  (not  yet  reported).  The  iudgment  cites  with 
approval  the  following  passage  from  Hawkins  (P.  U.  Bk.  i.  ch.  28, 
Libels,  note  i) :  '*  The  Court  will  not  grant  this  extraordinary  remedy 
by  information,  nor  shonld  a  grand  jury  find  an  indictment,  unless 
tne  o^ence  be  of  such  signal  enormity  that  it  may  reasonably  be 
construed  to  have  a  tendency  to  disturb  the  peace  and  harmony  of 
the  community.  In  such  a  case  the  pubhc  are  justly  placed  in  the 
character  of  an  ofiended  prosecutor,  to  vindicate  the  common  right  of 
all,  though  violated  only  in  the  person  of  an  individual,"  &c, 

(e)  Adams  v.  Keihf  (i  By.  &  M.  157). 
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evidence,  find  that  the  defendant  authorised  the  publication      ^^jwiv. 
of  the  particular  libel,  notwithstanding  the  comments  added,   ChapwbVI. 
and  although  it  appeared  that  the  editor  had  heard  the  story 
before  the  defendant  told  it  to  him.(a) 

"  If,"  said  Lord  Denman,  C.J.,  "  a  man  requests  another 
generally  to  write  a  libel,  he  must  be  answerable  for  any  libel 
written  in  pursuance  of  his  request :  he  contributes  to  a  mis- 
demeanour, and  is  therefore  responsible  as  a  principal.  He 
takes  his  chance  of  what  is  to  be  published.  Here  the 
defendant  first  desires  the  newspaper  editor  to  '  shew  up '  the 
prosecutor,  and  communicates  to  him  the  particulars  of  the 
story,  which  afterwards  appear  in  the  newspaper.  Having 
given  this  general  authority,  he  meets  the  editor  and  says 
that  the  article  has  not  appeared.  That  which  did,  in  fact, 
form  the  foundation  of  the  libel,  and  which  the  editor  com- 
municated to  the  reporter,  was  what  the  defendant  communi- 
cated to  the  editor ;  and,  after  the  publication,  it  was  approved 
of  by  the  defendant.  It  is  observed  that  there  were  addi- 
tions ;  but  the  editor  said  that  what  the  defendant  communi- 
cated was  substantially  what  was  published.  If  we  held  this 
not  to  be  a  publication  by  the  defendant,  we  must  go  the 
length  of  exonerating  a  party  who  gives. instructions  for  a 
libel,  in  every  case  where  the  libel  published  departs  from  the 
instructions  by  a  single  word.  It  is  enough  that  there  is  a 
substantial  identity.  I  have  no  doubt  that  a  man  who 
employs  another  generally  to  write  a  libel  must  take  his 
chance  of  what  appears,  though  something  may  be  added 
which  he  did  not  state."  Wightman,  J.,  added  :  "  It  would 
be  very  dangerous  to  allow  a  man  to  direct  a  libel  to  be 
published  on  a  particular  subject,  and,  after  he  has  ap- 
proved of  what  is  published,  to  defend  himself  on  the 
ground  that  something  has  been  added  to  his  original  com- 
munications."(6) 

In  the  case  just  referred  to  there  was,  in  addition  to  a 
previous  request,  a  subsequent  approval  of  the  libel  as  pub- 
lished. But  if  a  request  be  made,  and  the  publication  take 
place  in  pursuance  of  the  request,  that  is  sufl&cient  to  fix 
with  liability. 

And  in  the  case  of  a  speech,  made  at  a  meeting,  which  Beqaeit  to 
the  speaker  requests  the   newspaper  reporters  present  toJJJgJ^^h^ 
"  take  notice  of,"  he  is  liable  not  only  for  a  verbatim  report, 
but  also  for  a  published  outline  or  summary  of  it.(e) 

(a)  Beg.  v.  Cooper  (8  Q.  B.  533;  15  L.  J.  206,  Q.  B.).  (6)  Ibid, 

(e)  Parkee  v.  Prescott  (L.  Rep.  4  Ex.  169;  20  L.  T.  K.  S.  537; 
38  U  J.  105,  Ex. ;  17  W.  E.  773). 
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Pamiv.  Jj^  ^n  action  against  the  chainnan,  and  E.,  a  member,  of  a 

Chaptmvi.  board  of  guardians,  for  a  libel  published  in  a  newspaper  report 
of  one  of  the  meetings  of  the  board,  it  appeared  that  a  dis- 
cussion having  taken  place  at  the  meeting  respecting  the  case 
of  the  plaintift*s  daughter,  then  an  inmate  of  the  workhouse, 
and  reporters  of  the  local  newspapers  being  present  in  the 
ordinary  discharge  of  their  duty,  the  defendant  E.  said  "  he 
hoped  the  local  press  would  take  notice  of  this  very  scanda- 
lous case,"  and  requested  the  chairman  to  "  give  an  outline 
of  it,"  which  was  done  accordingly.  The  chairman,  in  the 
course  of  his  statement  of  the  case,  said :  "  I  am  glad  gentle- 
men of  the  press  are  in  the  room,  and  I  hope  they  will  take 
notice  of  it,"  to  which  E.  added,  "  and  so  do  I ;"  the  chair- 
man further  expressing  a  hope  that  publicity  would  be  given 
to  the  matter.  The  libel  was  contained  in  what  was  proved 
to  be  a  correct  but  condensed  summary  of  what  took  place 
at  the  meeting,  published  in  a  local  newspaper,  and  contain- 
ing matter  defamatory  of  the  plaintiff.  The  learned  judge 
(Martin,  B.)  who  presided  at  the  trial  was  of  opinion  that 
there  was  not  sufficient  evidence  for  the  jury  of  the  publica- 
tion of  the  libel  by  the  defendants,  and  directed  a  verdict  to 
be  entered  for  them.  A  bill  of  exceptions  was  tendered  to  tliis 
ruling ;  and  the  majority  of  the  Court  of  Exchequer  Chamber 
(Keating,  Montague  Smith,  and  Hannen,  JJ.)  held  that  the 
ruling  was  incorrect,  Byles  and  Mellor,  JJ.,  dissenting.(a) 

It  was  contended,  on  behalf  of  the  defendants  in  this  case, 
that  the  words  used  by  them  did  not  amount  to  a  request  to 
the  reporters  to  publish  the  proceedings,  but  were  merely 
the  expression  of  a  wish  or  hope  that  they  would  do  so,  nor 
to  an  authority  to  publish  the  particular  reports  in  the  words 
in  which  they,  in  fact,  appeared;  but  the  majority  of  the  Court 
of  Error  were  of  opinion  that  the  facts  proved  afforded* 
evidence,  fit,  at  all  events,  to  be  laid  before  the  jury,  of  a 
request  by  the  defendants  to  the  reporters  to  publish  an 
outline,  or  summary,  of  the  proceedings,  and  to  publish  the 
report  in  such  a  way  as  to  show  the  conduct  of  the  i)laintiff 
to  have  been  disgraceful ;  the  disclosure  to  the  local  public 
of  what  was  called  the  plaintiff's  disgraceful  conduct  being 
the  avowed  object  of  the  request  made  by  the  defendants 
to  the  reporters. 

"I  agree  with  the  learned  counsel  for  the  defendants," 
said  Montague  Smith,  J.,  in  whose  judgment  Keating  and 
Hannen,  JJ.,  concurred,  "  that  loose  expressions  of  a  mere 

(a)  Fa/tkes  v.  Preecott  (L.  Rep.  4  Ex.  169 ;  20  L.  T.  N.  S.  537 ; 
38  L.  J.  105,  Ex.;  17  W.  K.  773)- 
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wish  or  hope  that  proceedings  should  be  published,  would  ^a^iv» 
not  be  sufficient  to  fix  liability  on  the  defendants  in  cases  ohjlptbbvi. 
like  the  present.  I  think  the  words  must  be  of  such  a  kind, 
and  used  in  such  a  manner,  as  to  satisfy  the  jury  that  they 
amounted  to,  and  were  in  fact,  a  request  to  publish.  If  the 
words  do  amount  to  such  a  request,  and  the  publication  be 
made  in  pursuance  of  it  by  the  persons  to  whom  it  was 
addressed,  then  it  seems  to  me  the  persons  making  such 
request  would  be  responsible  for  the  libellous  matter  so 
published.  Wliether  the  libellous  matter  published  is  in  . 
pursuance  of,  and  in  accordance  with,  the  request,  or  a 
departure  from  it,  and  so  unauthorised,  would  be  a  question 
to  be  considered  on  the  circumstances  of  the  particular  case. 
It  is,  of  course,  plain  that  if  a  man  gives  a  copy  of  his  speech 
to  another  to  publish,  he  is  answerable  as  a  publisher.  It 
cannot  be  contended  that  he  would  not  be  equally  answer- 
able, if  he  desired  a  reporter  to  take  down  his  speecli  as  he 
delivered  it,  and  to  publish  it.  Then,  can  it  make  any  condcnaed 
difference  in  his  liability,  that  he  requests  the  reporter,'®^'*' 
instead  of  publishing  the  whole  speech,  to  make  and  publish 
an  outline  or  summary  of  it  ?  Surely,  in  reason  and  prin- 
ciple, there  can  be  none,  where  the  request  is  acted  on,  and 
a  correct  outline  or  summary  made  and  published.  It  was 
strongly  urged  for  the  defendants  that  they  could  not  be 
liable,  unless  they  authorised  the  libel  in  the  very  words  in 
which  it  was  published.  If  this  argument  is  correct,  then 
it  must  follow  that  a  man  could  never  be  liable  when  he 
desired  another  to  make  and  publish  an  outline  or  summary 
of  a  speech  or  writing  ;  because  such  an  outline  or  summary 
necessitates  condensation  and  consequent  alteration  of 
language.  But  the  argument  cannot,  as  it  seems  to  me,  be 
correct.  The  man  who  requests  another  to  make  and  pub- 
lish an  outline  or  summary  of  a  speech,  writing,  or  proceed- 
ings, must  know  that  the  words  will  be,  to  some  extent, 
those  of  him  who  makes  such  summary  or  outline  ;  and  he 
must,  therefore,  be  taken  to  constitute  him  an  agent  for  the 
purpose,  and  be  answerable  for  the  result,  subject  always  to 
the  question  whether  the  authority  has  been  really  followed.  • 
If  this  be  not  so,  a  man  might  become  a  libeller  with 
impunity.  Again,  if  the  very  words  of  the  libel,  and  not  its 
substance,  are  in  these  cases  to  be  regarded,  a  man  who 
gives  the  manuscript  of  a  libel  to  an  agent  to  print  and 
publish,  would  not  be  answerable  if,  by  accident  or  negli- 
gence, there  were  variations  in  some  of  the  words,  although 
not  in  the  substance  of  the  libel.- ....  In  the  result,  I 
come  to  the  conclusion  that  on  principle  it  is  correct  to 
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PiJMiv.  -j^^Yd  that  where  a  man  makes  a  request  to  another  to 
Cjupmbvi.  publish  defamatory  matter,  of  which,  for  the  purpose,  he 
gives  him  a  statement,  whether  in  full  or  in  outline,  and  the 
agent  publishes  that  matter,  adhering  to  the  sense  and 
substance  of  it,  although  the  language  be,  to  some  extent,, 
his  own,  the  man  making  the  request  is  liable  to  an  action 
as  the  publisher.  If  the  law  were  otherwise,  it  would,  in 
many  cases,  throw  a  shield  over  those  who  are  the  real 
authors  of  libels,  and  who  seek  to  defame  others  under,  what 
would  then  be,  the  safe  shelter  of  intermediate  agents."(^) 

Byles  and  Mellor,  J  J.,  dissented  from  the  judgment  in  this 
case.  Byles,  J.,  very  much  doubted  "  whether  the  expres- 
sion of  a  hope  that  the  press  would  take  notice  of  the  case, 
or  give  publicity  to  it,  or  that  the  chairman  would  give  an 
outline  of  the  proceedings,  amounts  to  an  authority  tc^ 
publish  in  a  newspaper  defamatory  and  unjustifiable  matter 
spoken  at  a  meeting.^'  The  learned  judge  pointed  out  that 
the  libel  must  be  proved  as  laid  ;  and  that  though  a  variance 
is  now  amendable,  none  was  in  this  case  asked  for  or  made, 
or  could  be  made  so  as  to  cure  the  objection  that  the 
evidence  did  not  show  what  particular  facts  or  what  particular 
defamatory  expressions  were  or  were  not  authorised  by  the 
defendant.  His  Lordship  also  remarked  on  the  great  diflfer- 
ence  between  the  authority  which  will  make  a  man  liable 
crimiDally  for  the  acts  of  his  agents(6)  and  that  which  will 
make  him  liable  civilly  ;  a  principal  not  being  civilly  liable 
unless  the  agent  duly  pursues  his  authority,  though  liable 
criminally  even  where  the  agent  has  widely  deviated  from 
the  authority.  Mellor,  J.,  said :  "  I  think  that  in  order  ta 
make  a  man  responsible  for  a  report  printed  and  published 
by  a  third  person,  it  ought  to  be  shown  that  he  had  seen  or 
heard  or  dictated  the  report  itself,  or  approved  of  the  libellous 

statements  therein I  think  that  in  order  to  support 

the  allegation  that  the  defendants  caused  to  be  printed  and 
published  the  Hbels  set  out  in  the  declaration,  there  ought  to 
have  been  evidence  of  a  communication  either  verbal  or 
written,  of  the  entire  substance  of  the  libel  to  the  reporter, 
as  the  libel  to  be  published ;  or  that  either  before  or  after  the 
publication  thereof,  the  defendants,  sought  to  be  charged, 
saw  and  approved  of  the  particular  libel ;  and  that,  inasmuch 
as  in  the  present  case  the  expressions  used  only  indicate  a 
wish  that  gentlemen  of  the  press  present  would  notice  the 
case,  or  call  attention  to  it,  or  give  publicity  thereto,  leaving 

(a)  Parhe8  v.  PrescoU  (Ii.  Rep.  4  Er.  169 ;  20  L.  T.  N".  S.  537 ; 
38  L.  J.  105,  Ex.;  17  W.  R.  773). 

(6)  As  in  Beg.  v.  Cooper  (8  Q.  B.  533 ;  15  L.  J.  206,  Q.  B.). 
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the  mode  and  manner  to  the  absolute   discretion   of  the      ^^^v- 
rej)orters,   I  am  of  opinion  that  my  brother  Martin  was    chammvl 
justified  in  holding  the  evidence  not  to  be  suflElcient  to  be 
submitted  to  the  jury  in  support  of  the  issue  joined  upon 

the  pleadings."(«) 

And  it  is  no   defence  to  an  action   for  libel  that  the  PubUwitionof 
defendant  received  the  libellous  statement  from  another,  and  from  SStSr 
upon  publication  disclosed  the  author's  name.(6)  MiSio?flname. 

"  We  do  not  hesitate  to  say,"  observed  Best,  C.  J.,  delivering 
the  judgment  of  the  Court  of  Common  Pleas  in  De  Orespigny 
V.  Wellesl^y  "  that  even  if  we  were  to  admit,  what  we  beg  not 
to  be  considered  as  admitting,  that  in  oral  slander,  when  a 
man  at  the  time  of  liis  speaking  the  words  names  the  person 
who  told  him  what  he  relates,  lie  may  plead  to  an  action 
brought  against  him  that  the  person  whom  he  names  did 
tell  him  what  he  related,  such  a  justification  cannot  be 
pleaded  to  an  action  for  the  publication  of  the  libel.  If 
the  person  receiving  a  libel  may  publish  it  at  all,  he  may 
publish  it  in  whatever  manner  he  pleases ;  he  may  insert  it 
in  all  the  journals,  and  thus  circulate  the  calumny  through 
€very  region  of  the  globe.  The  effect  of  this  is  very  dififerent 
from  that  of  the  repetition  of  oral  slander.  In  the  latter 
case,  what  has  been  said  is  known  only  to  a  few  persons,  and 
if  the  statement  be  untrue,  the  imputation  cast  upon  any  one 
may  be  got  rid  of ;  the  report  is  not  heard  of  beyond  the 
circle  in  which  all  the  parties  are  known,  and  the  veracity  of 
the  accuser  and  the  previous  character  of  the  accused  will  be 
estimated.  But  if  the  report  is  to  be  spread  over  the  world 
by  means  of  the  press,  the  malignant  falsehood  of  the  vilest 
of  mankind,  which  would  not  receive  the  least  credit  where 
the  author  is  known,  would  make  an  impression  which  it 
would  require  much  time  and  trouble  to  erase,  and  which 
it  might  be  difficult,  if  not  impossible,  ever  completely  to 

remove Of  what  use  is  it  to  send  the  name  of  the 

autlior  with  a  libel  that  is  to  pass  into  a  country  where  he  is 
entirely  unknown  ?  The  name  of  the  author  of  a  statement 
will  not  inform  those  who  do  not  know  his  character,  whether 
he  is  a  person  entitled  to  credit  for  veracity  or  not ;  whether 
liis  statement  was  made  in  earnest  or  by  way  of  joke; 
whether  it  contains  a  charge  made  by  a  man  of  sound  mind 

or  the  delusion  of  a  lunatic If,  without  any  allegation 

that  its  contents  were  true,  or  that  the  publisher  had  any 

(a)  Parhes  v.  Preacott  (ubi  supra),    Cf.  Pierce  v.  EUis  (6  Ir.  L.  Eep. 
(6)  De  Crespigny  v.  Wellesley  (5  Bing.  392). 
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reason  to  believe  them  to  be  true,  we  were  to  hold  that  these 
pleas  were  a  justification,  we  should  establish  a  mode  by 
which  men  might  indulge  themselves  in  ruining  the  chamctei4 
of  any  persons  they  might  be  disposed  to  calumniate ;  there 
will  be  no  difficulty  in  getting  wretches,  who  would  be  better 
off  within  the  walls  of  a  prison  than  they  are  without,  to 
furnish  such  as  will  pay  for  them  with  any  statements 
they  may  desire  respecting  the  character  of  any  person  what- 
soever.**(a) 

Where  a  newspaper  copied  a  libellous  paragraph  from 
another  newspaper,  and  added  the  word  "  fudge"  at  the  end  of 
it,  Lord  Lyndhurst,  C.B.,  on  the  trial  of  an  action  of  libel 
against  the  publisher,  left  it  to  the  jury  to  say  with  what 
motive  the  paragraph  was  copied,  and  what  was  meant  l)y 
the  addition  of  the  word  "  fudge  ;*'  if  that  word  were  added 
only  for  the  purpose  of  making  an  argument  at  a  future  day, 
it  would  not  take  away  the  effect  of  the  libel.  (6) 


CHAPTER  VII. 


PRIVILEGED  PUBLICATIONS. 


OccaBion  maj 

Justify 

publication. 


Absolute 
piiTilege. 


Injurious  reflections  on  the  character  and  conduct  of  a 
person  may  be  rendered  justifiable  by  the  occasion  on  which» 
or  the  circumstances  under  which,  they  are  uttered  or  pub- 
lished; and  this,  it  would  appear,  in  some  cases,  however 
malicious  the  motive  which  may  have  prompted  the 
utterance  or  publication.  Occasions  which  justify  such 
publications  are  called  pHvUeged;  and  the  privilege  may 
be  either  of  an  absolute  or  a  qiuilified  character. 

It  is  essential  to  the  due  performance  of  certain  duties 
that  the  fear  of  legal  liability  for  statements  which  may 
possibly  affect  injuriously  the  cliaracters  of  individuals  should 
not  check  the  most  outspoken  criticisms  and  reflections  on 
the  part  of  those  whose  position  calls  upon  them  to  pro- 
nounce on  the  conduct  of  others;  and  in  such  cases  the 
privilege  furnished  by  the  occasion  would  seem  to  be  of  an 

(a)  See  McGregor  v.  Thwaites  (3  B.  <fe  C.  24) ;  M'Pherson  v.  Daniels 
(10  B.  &  0.  263);  Watkin  v.  Hall  (9  B.  &  S.  279;  L.  Rep.  3  Q.  B. 
396;  37  L.  J.  125,  Q.  B.;  18  L.  T.  N.  S.  561  J. 

(6)  Eunt  V.  Algar  (6  0.  &  P.  245). 
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absolute  character.     How  malicious  soever  the  motive  which      pam^v. 
may  prompt  the  untrue  and  injurious  reflection,  the  privilege  CHAFrnvn. 
afforded  by  the  occasion  appears  to  be  an  absolute  bar  to  an 
action. 

Thus,  it  is  necessary  to  the  due  administration  of  justice 
that  judges,  jurors,  suitors,  and  witnesses  should  enjoy  an 
absolute  immunity  for  all  words  spoken  or  written  in  the 
course  of  any  judicial  proceeding,  and  relating  thereto. 
Of  this  kind  also  is  the  privilege  accorded  to  the  utterances 
in  Parliament  of  members  of  either  House. 

A  judge  enjoys  this  absolute  immunity,  whether  he  be 
judge  of  a  superior  court,  judge  of  a  county  court,  or 
coroner  ;(a)  so  does  an  advocate  when  acting  as  such,  whether 
he  be  counsel  or  solicitor.(&) 

An  action  of  libel  will  not  lie  for  defamatory  allegations 
in  pleadings,(c)  defamatory  bills  or  proceedings  tiled  in 
Chancery  or  in  the  ecclesiastical  courts,(c?)  or  defamatory 
statements  in  an  affidavit  ;{e)  or  in  the  witness  box,(/)  and  a 
want  of  jurisdiction  of  the  Court,  to  which  application  is  bond 
Jide  made,  will  not  take  away  the  privilege.(^) 

The  same  privilege  is  accorded  to  the  judgment  of  a  court- 
martial.(A)    - 

As  to  communications  made  by  military  men  in  the  course 

(a)  Scott  V.  Stanfield  (L.  Rep.  3  Ex.  220 ;  18  L.  T.  N.  S.  572) ;  Floyd 
V.  Barker  (Co.  Rep.  part  12,  p.  24) ;  Bex  v.  Skinner  (Lofft.  55) ;  Miller 
V.  Hope  (2  Shaw,  Sc.  App.  Cas.  12$) ;  Jekyll  v.  Moore  (2  B.  &  P.  N.  R. 
341) ;  Revie  v.  Smith  (10  C.  B.  126) ;  Henderson  v.  Broomhead  (4  H. 
&  N.  569) ;  Fray  y.  Blackhum  (3  B.  &  S.  576) ;  Thomas  v.  Churtori 
(2  B.  &  S.  475  ;  31  L.  J.  139,  Q.  B.) ;  per  Kent,  C.J.,  in  the  American 
case  of  Yaies  v.  Lanehig  (5  Joh.  282 ;  9  Joh,  395).  Bnt  see  per  Cock- 
burn,  O.J.  (2  B.  &  S.  479). 

(6)  Mv/nster  v.  Lamb  (L.  R.  1 1  Q.  B.  D.  588),  in  which  the  Conrt  of 
Appeal  (Brett,  M.R.,  and  Fry,  L.J.)  dissented  from  the  opinion  of 
Lord  Denman,  C.J.,  expressed  at  Nisi  Frius  in  Kendillon  v.  Maltby 
(i  Oar.  &  Mar.  409).  • 

(c)  I  RoU.  33;  Dyer,  285;  2  Burr.  808,  817;  Weston  v.  JDolniet 
(Cro.  Jac.  432). 

(d)  Bam  v.  Lamley  (Hntt.  113);  Weston  v.  Dghniet  (Cro.  Jac.  432) ; 
Astley  V.  Younge  (2  Burr.  809,  817). 

(e)  Bevis  v.  Smith  (18  C  B.  126) ;  Astley  v.  Younge  (2  Burr.  817) ; 
Henderson  v.  Broomhead  (4  H.  &  N.  569 ;  28  L.  J.  360,  Ex.) ;  Doyle 
v.  O'Boherty  (i  C.  &  Mar.  418).  See  Maloney  v.  Bartley  (3  Camp. 
210),  and  M*Qregor  v.  Thwaites  (3  B.  <fe  0.  24). 

(/)  Seaman  v.  Netherclift  (L.  R.  i  C.  P.  D.  540 ;  2  C.  P.  D.  53).  See 
also  Goffin  v.  Donnelly  (L.  R.  6  Q.  B.  D.  307). 

(g)  See  Lake  v.  King  (i  Vin.  Abr.  389);  Hawk.  PL  Cr.  73,  s.  8); 
Hare  v.  Meller  (3  Lev.  169). 

{h)  Jekyll  v.  Moore  {2  B.  &  P.  N.  R.  341),  ifome  v.  Bentvnck  (2  Brod. 
&  Bing.  130).  See  Oliver  v.  Bentinck  (3  Taunt.  456),  and  Danvkina  v. 
Lord  Bokeby  (L.  R.  7  H.  L.  744). 
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Pamiv.      Qf  their  duty,  see  the  cases  of  Dawkins  v.  Pardett ;{a)  Dickson 
Chapt»«vii.  v.  The  Earl  of  Wilton  ;(b)  and  Kdghley  v.  Bdl,(c)   and  as 
to  an  official  publication  in  the  Gazette  by  a  Secretary  of 
State,  Grrant  v.  Secretary  of  State  for  India,(d) 

The  Scotch  law  on  this  subject  is  in  general  the  same  as 
the  English.(e)  In  case  of  an  action  of  libel  against  a 
judge .  or  witness  there  is  a  jpresumptio  juris  et  de  jure  in 
favour  of  the  defendant,  the  effect  of  which  cannot  be 
traversed  by  any  contrary  evidence.  Proof  of  actual  malice 
will,  however,  take  away  the  privilege  from  a  litigant 
party.(/) 

In  other  cases  the  privilege  is  of  a  qualified  character: 
the  occasion  on  which  the  untrue  and  injurious  imputation 
is  made  excuses  every  tiling  but  actual  malice.  "In  such 
cases,"  said  Parke,  B.y{g)  "the  occasion  prevents  the  infe- 
rence of  malice,  which  the  law  draws  from  unauthorised 
conmiunications,  and  affords  a  qualified  defence,  depending 
upon  the  absence  of  actual  malice.  If  fairly  warranted  by 
any  reasonable  occasion  or  inquiry,  and  honestly  made, 
such  communications  are  protected  for  the  common  con- 
venience and  welfare  of  society;  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow 
limits."  The  same  learned  judge  elsewhere(A)  observes :  "  The 
proper  meaning  of  a  privileged  communication  is  only  this : 
that  the  occasion  on  wliich  the  communication  was  made 
rebuts  the  inference  p7*imd  facie  arising  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff,  and  puts  it 
upon  him  to  prove  that  there  was  malice  in  fact — that  the 
defendant  was  actuated  by  motives  of  personal  spite  or 
ill-will|  independent  of  the  occasion  on  which  the  commu- 
cation  was  made."  To  the  same  effect  Lord  Campbell  :(t) 
"  The  rule  is,  that  if  the  occasion  be  such  as  repels  the 
presumption  of  malice,  the  communication  is  privileged,  and 
the  plaintiff  must  then,  if  he  can,  give  evidence  of  malice : 
if  he  gives  no  such  evidence,  it  is  the  office  of  the  judge  to 
say  that  there  is  no  question  for  the  jury,  and  to  direct  a 
nonsuit  or  a  verdict  for  the  defendant." 


(a)  9  B.  &  S.  768 ;  L.  Rep.  5  Q.  B.  94 ;  21  L.  T.  N.  S.  584 ;  39  L.  J. 
53,  Q.  B.  ih)  I  F.  &  F.  419.  (c)  4  F.  &  F.  763. 

(d)  L.  R.  2  C.  P.  D.  445. 

(e)  See  Borthwick's  Law  of  Libel,  chap.  5,  sect.  i. 
(/)  Ibid.  p.  217. 

iff)  Toogood  v.  Spyring  (i  Cr.  M.  &  R.  193).  See  also  SomermUe  v. 
Hd^vhins  (10  C.  B.  583) ;  Croft  v.  Stev&ns  (7  JE.  &  N.  570) ;  Wkiteley 
V.  Adams  (15  0.  B.  N.  8.  419) ;  Oowlee  v.  Potts  (34  L.  J,  247,  Q.  B.). 

(h)  Wright  v.  WoodgcUe  (2  Cr.  M.  &  R.  577). 

(I'J  Taylor  v.  Hawkms  (16  Q.  B.  321). 
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Why  proof  of  actual  malice  destroys  the  privilege  is  well  p^^v. 
explained  by  Brett,  L.J.,  in  Clark  v.  Mobjneux  :(a)  "  If  the  Chaptib  vii, 
occasion  is  privileged,  it  is  so  for  some  reason,  and  the  de- 
fendant is  only  entitled  to  the  protection  of  the  privilege  if 
he  uses  the  occasion  for  that  reason.  He  is  not  entitled  to 
the  protection  if  he  uses  the  occasion  for  some  indirect  and 
wrong  motive.  If  he  uses  the  occasion  to  gratify  his  anger 
or  his  malice,  he  uses  the  occasion  not  for  the  reason  which 
makes  the  occasion  privileged." 

This  qualified  privilege  extends  to  all  cases  where  the  TowhatcMet 
publication  of  the  injurious  statement  is  made  by  a  pei*son  StenSf 
fairly  in   the   discharge  of  some  public  or  private   duty, 
whether  legal   or  moral,   or  in  the   conduct   of  his    own 
affairs,  in  matters  where  his  interest  is  concemed.(6) 

Whether  actual  malice  is  present  or  absent  is  a  question 
of  fact  for  the  jury  to  determine.(c)  Whether  the  occasion 
makes  the  publication  privileged,  is  a  question  of  law  for  the 
judge  or  Court  to  determine.(5) 

It  was  laid  down  by  the  Court  of  Queen's  Bench,  in  the  General  mie 
case  of  Harrison  v.  Bvsh,  (e)  that  a  communication  made  ^tu^  com- 
hondjide  upon  any  subject-matter  in  which  the  party  com-  °»"ni«ti««»- 
mimicating  has  an  interest,  or .  in  reference  to  which  he  has 
a  duty,  is  privileged  if  made  to  a  person  having  a  corre- 
sponding interest  or  duty,  although  it  contain  criminatory 
matter  which,  without  this  privilege,  would  be  slanderous 
and  actionable ;  and  this,  though  the  duty  be  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation. 
And  the  Court  was  of  opinion,  though  it  was  not  necessary 
to  decide  so  expressly  in  that  case,  that  the  same  privilege 
would  be  accorded  to  a  communication  made  to  a  person 
who  had  not  in  fact  such  a  corresponding  interest  or  duty 
as  referred  to,  but  who  might  reasonably  be,  and  is,  supposed 
by  the  party  making  the  communication  to  have  such  interest 
or  duty.(/) 

The  cases  in  which  the  law  of    Scotland    accords  this  scotch  uw. 

(a)  L.  E.  3  Q.  B.  D.  246. 

(h)  Per  Parke,  B.,  Tooaood  v.  Spyring  (i  Cr.  M.  &  R.  193) ;  Davies 
V.  Snead  (L.  R.  5  Q.  B.  &8).  See  Hamon  v.  Fdlle  (L.  R.  4  App.  Cas. 
247),  and  WdUer  v.  Loch  (L.  B.  7  Q.  B.  D.  619). 

(c)  Taylor  v.  Hawkins  (16  Q.  B.  321) ;  Goohe  v.  WUdea  (5  EL  &  BL 
335);  Dickson  v.  Earl  of  Wilton  (i  F.  &F.  426);  BaivcockY.  Case 
(2F.  &F.  711). 

(d)  Ibid.  Whiieley  v.  Adams  (15  C.  B.  K.  S.  392;  33  L.  J.  89, 
C.  P.). 

(e)  5  £1.  &  Bl.  344.    See  also  Davies  v.  Snead  (L.  R.  5  Q.  B.  608). 
(/)  See  also  Fairman  v.  Ives  (5  B.  &  Aid.  642).    King  v.  Banfley. 

cited  by  Bayley,  J.  (5  B.  &  Aid.  647) ;  8cwrU  v.  Diioon  (4  F.  A  F.  250). 
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pabtiv.      qualified  privilege  are  those  of  counsel,  litigants,  masters 
chaptbb  VII.  giving  characters  of  servants,  literary  criticisms,  and  commu- 
nications  to  persons  having  an  interest  in  the  matters  made 
known. 
Examples  of  Somc  examples  of  the  general  rule,  which  do  not,  how- 

mmScauJiw""  ^^®^'  properly  fall  within  the  scope  of  this  work,  may  here 
be  given.  The  following  have  been  held  communications 
privileged  by  the  occasion  of  their  publication:  a  letter 
written  by  a  person  to  his  mother-in-law,  giving  her  advice 
on  the  subject  of  her  proposed  marriage,  and  containing 
imputations  upon  the  person  whom  she  was  about  to 
marry  ;(a)  a  letter  written  by  a  tenant  who  had  been  asked 
by  his  landlord  to  tell  him  if  he  saw  or  heard  anything 
respecting  game,  informing  the  landlord  that  his  game- 
keeper sold  game  ;(6)  information  given  to  a  party  asking 
for  it,  as  to  the  respectability  of  a  tradesman  witli  whom  that 
party  is  about  to  deal  ;(c)  a  letter  written  confidentially  to 
persons  employing  a  particular  solicitor,  containing  charges 
as  to  his  professional  conduct  in  the  management  of  certain 
matters  intrusted  to  him  by  the  writer,  and  in  which  the 
writer  was  interested  ]{d)  a  letter  written  bond  fide  and  con- 
fidentially to  the  employer  of  a  steward,  informing  him  of 
certain  supposed  malpractices  on  the  part  of  the  steward  ;(g) 
a  character  given  by  a  master  or  mistress  of  a  servant,(/)  or 
a  retractation  of  a  character  formerly  given  ;(^)  a  letter 
written  by  a  subscriber  to  a  charitable  institution  to  the 
committee,  reflecting  on  the  conduct  of  the  secretary  ;(h)  a 
communication  made  by  one  director  of  a  company  to  his 
co-directors  respecting  the  conduct  of  one  of  its  officers  ;(i) 
a  communication  addressed  by  a  ratepayer  to  a  parish  meeting 
reflecting  on  the  parish  constable  ;(y)  a  letter  addressed  to 

(a)  Todd  v.  Hawkins  (2  M.  &  Rob.  20 ;  8  C.  &  P.  88). 
(6)  Cockayne  v.  Hodgkisson  (5  C.  &  P.  543). 

(c)  Stor&if  V.  Challands  (8  C.  &  P.  234).  See  Bennett  v.  Deacon 
(2  0.  B.  628) ;  King  v.  Watte  (8  0.  &  P.  614). 

(d)  M*Dougall  v.  Claridge  (i  Camp.  267).  See  also  Dunman  v.  Bigg 
(3  Camp.  260). 

(e)  Cleaver  v.  Senande,  referred  to  by  Lord  Ellenborongh,  i  Camp. 
267. 

(f)  Burr.  2425  ;  Edmondson  v.  Stevenson  (Ball.  N.  P.  8)  ;  Child  v. 
Affleck  (9  B.  &  C.  403) ;  Fattison  v.  Jones  (8  B.  &  C.  578) ;  Fountain 
V.  Boodle  (3  Q.  B.  11) ;  Diaon  v.  Parsons  (i  F.  &  F.  24). 

(g)  Gardner  v.  Blade  (13  Q.  B.  796;  18  L.  J.  334,  Q.  B.). 

(h)  Maitland  y.  BramweU  (2  F.  &  F.  623).  See  HartweU  v.  Vesey 
(3  L.  T.  N.  S.  275). 

(i)  Harris  v.  Thompson  (13  C.  B.  333).  See  Brooks  v.  Blanshard 
(i  Cr.  &  M.  779;  3  Tyrw.  844). 

{j)  ISpencer  v.  Amerton  (i  M.  &  Rob.  470).  See  George  v.  Goddard 
(2  F.  &  F.  689). 
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a  bishop  informing  him  of  a  report  afifecting  the  character  of      ^^^^' 
an  incumbent  in  his  diocese  ;(a)  a  bishop's  charge  replying  to   Chaptm  vii, 
animadversions  upon  his  own   conduct  ;(6)  boiid  fide  appli- 
cations to  the  proper  authorities  for    redress  for  wrongs    • 
suffered  ;(c)  letters  written  by  the  defendant  in  answer  to  a 
letter  from  a  friend  of  the  plaintiff  who  had  been  in  corre- 
spondence with   the   defendant  on  the   subject   of  certain 
charges  against  the  plaintiff,  with  the  sanction  and  concur- 
rence  of  the  latter  ;(rf)   a  memorial  from   an   elector  and 
inhabitant  of  a  borough  complaining  of  misconduct  on  the 
part  of  a  magistrate  of  the  county  in  which  the  borough  was 
situated,  although  addressed  not  to  the  Lord  Chancellor,  but 
to  the  Home  Secretary,  (e) 

If  a  person  advertises  in  a  newspaper  hoiiA  fide,  in  order  AdTcrtisement 
to  find  out  the  truth  of  somethiag  in  wliich  he  is  really  ^^^^^"^^^'^^^^ 
interested,  the  privilege  furnished  by  the  occasion   would 
seem  to  afford  a  defence  to  an  action  for  any  defamatory    * 
imputation  contained  in  the  advertisement. 

Where  an  action  of  libel  was  brought  for  an  advertise- 
ment, published  in  a  newspaper,  offering  a  reward  to  any 
person  who  could  give  notice  to  the  defendant  of  the  marriage 
of  James  Delany  previous  to  a  certain  date,  there  being 
an  innuendo  that  the  defendant  meant  thereby  to  insinuate 
that  J.  D.,  the  plaintiff,  had  been  and  was  married  before 
the  time  mentioned  in  the  advertisement,  and  had  another 
wife  then  living ;  and  the  defence  relied  upon  was  that  the 
advertisement  had  been  inserted  by  the  authority  of  the 
plaintiffs  wife,  for  the  purpose  of  making  a  discovery  which 
it  was  important  for  her  to  know,  namely,  whether  the 
plaintiff  had  another  wife  then  living.  Lord  Ellenborough, 
C.  J.,  told  the  jury  that,  though  that  which  is  spoken  or  written 
may  be  injurious  to  the  character  of  the  party,  yet  if  done 
bond  fide,  with  a  view  of  investigating  a  fact  in  which  the 
party  making  it  was  interested,  it  was  not  libellous ;  and, 
therefore,  if  the  investigation  had  been  set  on  foot  and  the 
advertisement  published  by  the  plaintiffs  wife,  either  from 

(a)  Jcumes  v.  Boston  (2  C.  &  Kir.  4). 

(6)  LaugMon  v.  Bishop  of  Sodor  a/nd  Man  (4  P.  C.  495). 

(c)  Johnson  v.  JEvans  (3  Esp.  32) ;  Woodward  v.  Lander  (6  0.  &  P. 

548).. 

(d)  Hoopwood  V.  Thorn  (8  0.  B.  293;  19  L.  J.  94,  0.  P.).  If  a 
person,  writing  to  another,  to  whom  a  communication  woold  be 
privileged,  bj  mistake  puts  the  letter  into  an  envelope  addressed  to 
a  third  person  who  receives  and  reads  it,  the  privilege  is  not  lost  {Per 
Williams  and  Mathew,  JJ.,  Tompson  v.  Dashwood,  L.  B.  11  Q.  B.  D. 

43). 

(e)  Harrison  v.  Bush  (5  E.  <&  B.  344 ;  25  L.  J.  28,  Q.  B.). 
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Pamjv  anxiety  to  know  whether  she  was  legally  the  wife  of  the 
cmaptbbvu.  plaintiff  or  whether  he  had  another  wife  living  when  he 
married  her,  it  was  justifiable,  though  done  tlirough  the 
medium  of  imputing  bigamy  to  the  plaintiff.(a)  The  sound- 
ness of  this  law,  however,  was  doubted  by  Lord  Denman, 
C.  J.,  in  a  subsequent  case.(6)  **  I  have  great  doubt,"  said 
that  learned  judge,  "whether  the  interest  which  the  wife 
liad  in  the  inquiry  could  justify  the  offering  a  reward  in  a 
newspaper." 

A  publication  wliich  has  for  its  hond  fide  object  the  vindi- 
cation of  the  character  of  the  writer  against  charges  brought 
against  him  is  privileged. 

Thus,  where  the  plaintiff,  a  policy-holder  in  an  insurance 
company,  published  a  pamphlet  accusing  the  directors  of 
fraud,  Cockburn,  C.J.,  held  privileged,  if  the  jury  should 
be  of  opinion  that  it  was  published  without  malice,(c)  a 
pamphlet  published  in  reply  by  the  directors,  declaring 
the  charges  contained  in  the  plaintiffs  pamphlet  to  be 
false  and  calumnious,  and  also  asserting  that  in  a  suit  he 
had  instituted  he  had  sworn,  in  support  of  those  charges, 
in  opposition  to  his  own  handwriting.  On  the  question 
of  privilege  his  Lordship  thus  directed  the  jury :  "  The 
law  is  that  a  publication  is  privileged  which  is  called  for 
either  by  the  duty  or  the  fair  and  honest  interest  of  the 
party  who  has  made  it.  And  I  am  of  opinion  that  the 
answer  here  was  privileged,  and  that  the  publication  was 
privileged.  If  you  are  of  opinion  that  it  was  hond  fide  for 
the  purpose  of  the  defence  of  the  company,  and  in  order  to 
prevent  these  charges  from  operating  to  their  prejudice, 
and  with  a  view  to  vindicate  the  character  of  the  directors, 
and  not  with  a  view  to  injure  or  lower  the  character  of  the 
plaintiff — if  you  are  of  that  opinion  and  think  that  the  pub- 
lication did  not  go  beyond  the  occasion,  then  you  ought  to 
find  for  the  defendants  on  the  general  issue."(d) 

The  publication  in  a  newspaper,  by  a  voter  at  an  election, 
of  statements  reflecting  on  the  character  of  one  of  the 
candidates,  is  not  privileged.(e)  "However  large  the  pri- 
vilege of  electors  may  be,"  said  Lord  Denman,  C.J.,(/)  "it 
is  extravagant  to  suppose  that  it  can  justify  the  publication 
to  all  the  world  of  facts  injurious  to  a  person  who  happens 


Pablications  not 
privileged. 


(a)  Delany  v.  Jones  (4  Esp.  191). 

(6)  Lay  v.  Lawaon  (4  A.  &  E.  795). 

(c)  Komig  v.  BUchie  (3  F.  &  F.  413). 

{d)  Ibid,     See  also  Rex  v.  Veley  (4  F.  &  F.  11 17). 

(0)  Btmcombe  v.  BaniM  (8  0.  &  P.  222).  (/)  Ibid.  229. 
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to  stand  in  the  situation  of  a  candidate."    The  same  would      ^^^^' 
apply  to  defamation  of  his  agent.(a)  ChaptmVii. 

Neither  is  a  letter  written  to  the  Secretary  of  State  by  an 
inhabitant  of  a  borough,  imputing  to  a  person  holding  the 
ofl&ces  of  town-clerk  and  clerk  to  the  justices  of  the 
borough,  corruption  in  the  latter  office  ;(6)  nor  a  letter 
written  to  Lloyd's  by  an  officer  in  the  navy,  imputing  to  a 
captaiji  of  a  transport  ship  misconduct  and  incapacity  in 
the  management  of  it;(c)  nor  a  letter  written  by  an  oppo- 
sing creditor  to  a  judge  of  the  Bankruptcy  Court,  previous  to 
the  hearing  of  an  insolvent's  case  ;(d)  nor  a  letter  written 
to  a  newspaper  by  members  of  a  town  council,  charging 
certain  contractors  for  the  erection  of  a  borough  gaol  with 
misconduct  in  the  performance  of  their  contract  ;(e)  nor  an 
advertisement  in  a  newspaper,  addressed  to  the  creditors  of 
B.  and  Co.,  who  had  been  declared  bankrupts,  and  contain- 
ing  imputations  on  B.  of  fraudulent  conduct,  published  by 
the  solicitor  who  had  acted  under  the  commission  of  bank- 

ruptcy.(/) 

In   cases  where   the  occasion  would  render  privileged  aJj"CT«^'«^ 
communication  otherwise  defamatory,  the  privilege  may  be 
lost  by  the  use  of  language  so  exaggerated  as  to  be  clearly  in 
excess  of  the  occasion.(^) 

The  character  of  the  privilege  accorded  to  fair  and  bondjide  Newspaper 
newspaper  reports  of  judicial,  parliamentary,  and  other  pro-  "!»'»• 
ceedings,  will  be  treated  of  in  a  subsequent  chapter.(A) 

The  nature  of  the  protection  afforded  to  the  writers  of  fair  oommenu  upon 
comments  on  matters  of  public  interest,  will  be  considered  in  SJtSJU.*^^"**"^ 
the  next  chapter. 

(a)  Dicheaon  v.  ViUiard  (L.  R.  9  Ex.  79). 

(h)  Blagg  v.  8ttM  (10  Q.  B.  899;  16  L.  J.  39,  Q.  B.). 

(c)  Harwood  v.  Oreen  (3  C.  &  P.  141). 

Id)  Gould  ▼.  Hulme  (3  C.  &  P.  625). 

(e)  Simpson  v.  Dovtme  (16  L.  T.  N.  S.  391).  Bat  see  Harle  v. 
Oatherall  (14  L.  T.  N.  S.  801). 

(/)  Brovm  v.  Orocyme  (2  Stark.  N.  P.  297). 

&)  WrightY.  WoodgcOe  (2  Cro.  M.  &  R.  573) ;  Cooke  v.  WUdea  (5  E. 
&  B.  335) ;  per  Erie,  J.,  Fryer  v.  Kinnersley  (15  0.  B.  N.  S.  422 ;  33 
L.  J.  96,  C.  P.) ;  Toogood  ▼.  Spyring  (i  Cro.  M.  &  R.  194). 

(h)  See  chapter  iz.,  post 
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ciiA^vj^  CHAPTER  VIII. 

COMMENTS  ON  MATTERS  OF  PUBLIC  INTEREST. 

"  Newspaper  The  vast  benefits  which  accrue  to  the  community  at  large 
pubHcmen°and  ^om  the  closc  and  Searching  supervision  exercised  by  the 
™j^ofp«*>J^«  newspaper  press  over  all  matters  of  public  or  general 
interest,  and  its  criticisms  on  the  conduct  of  men  occupying 
prominent  positions,  might  seem  to  justify,  in  its  case,  some 
relaxation  of  the  strict  rules  which  it  has  been  found  neces- 
saxy  to  apply  in  other  cases,  for  the  purpose  of  preserving 
the  reputation  of  individuals  from  defamatory  attacks.  It 
might  be  thought  that  the  duty  which  the  public  expects 
from  a  writer  for  the  press,  of  watching  and  making  gene- 
rally known  the  acts  of  all  public  servants,  and  censuring 
them  when  deserving  of  censure,  of  conmienting  freely  on 
all  matters  which  touch  tlie  public  welfare,  of  fearlessly 
exposing  whatever  is  corrupt,  oppressive,  or  otherwise 
deserving  of  reprobation,  and  of  acting,  in  general,  as  a 
kind  of  censor  of  the  morals  of  the  time,  would  have  given 
him  immunity  in  all  cases  where  he  writes  honestly  and 
oonafde  in  the  discharge  of  his  public  duty ;  and  that  actual 
malice  alone  should  render  an  action  against  him  sustain- 
able. The  newspaper  writer,  however,  stands  in  this  respect 
in  no  diflferent  position  from  any  other  member  of  the  com- 
munity, save  so  far  as  a  jury  may  be  inclined  to  deal  more 
leniently  with  defamatory  matter  contained  in  his  publica- 
tions. The  law  with  regard  to  him  is  the  same  as  in  the 
case  of  other  men ;  he  is  no  way  privileged,  in  the  strict 
sense  of  the  word  privileged.(a) 

A  much  greater  latitude,  however,  is  allowed  to  criticisms 
on  persons  occupying  a  public  capacity  than  to  crit;^cisms 
on  private  individuals  ;  and  publications  which  would  be 
clearly  libellous  if  levelled  against  the  latter  may  be  inno- 
cent, and  even  commendable,  when  directed  against  the 
former.  "That  criticism,"  says  Alderson,  B.,(6)  "may 
reasonably  be  applied  to  a  public  man  in  a  public  capacity 
-  wliich  might  not  be  applied  to  a  private  individual.  The 
same  thing  might  be  no  libel  on  one  which  might  be  a  very 
grievous  and  injurious  libel  on  another." 

(a)  The  word'**  privileged"  is,  however,  in  a  looser  sense,  frequently 
.  applied  to  such  publications,  especially  in  the  reports  of  cases  decided 
.at  Nisi  Prins. 

(6)  Farmiier  v.  Ooupland  (6  M.  &  W.  io8). 
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Every  person  has  a  right  to  discuss  all  matters  of  pubi!^        — 
interest,  and  to  comment  publicly  and  even  hostilely  upon,  cOHApmVir. 
or  to  ridicule  the  acts  of,  public  men ;    but  there  is  a  limit  Lnniu 
beyond  which  neither  the  newspaper  writer  nor   anybody  *''*^^^**°** 
else  may  go ;   and  that  limit  appears,  from  the  cases  decided 
on  the  subject,  to  be  this  : — The  writer  must  not  make  the 
occasion  one  for  the  gratification  of  personal  malice  and 
vindictiveness :  in  commenting  on  public  matters  he  must 
not  make  imputations  of  base,  sordid,  or  corrupt  motives, 
or  dishonest  conduct :  though  he  is  not  called  upon  to  justify    • 
to  the  very  letter  everything  that  he  writes,  his  erroneous 
inferences  must  not  be  reckless  :   he  must  not,  in  short,  go 
beyond  what  a  jury  shall  consider  the  limits  of  fair  and 
honest,  though  it  may  be  hostile  or  severe,  or  even,  in  some 
respects,  inaccurate  criticisms.     If  he  does,  even  though  he 
may  bond  fide  believe  in  the  truth  of  his  imputations,  the 
publication  Ls  a  libel. 

"There  is  a  difference,"  says  Parke,  B.,(a)  "between 
publications  relating  to  public  and  private  individuals. 
Every  subject  has  a  right  to  comment  on  those  acts  of 
public  men  which  concern  him  as  a  subject  of  the  realm,  if 
he  do  not  make  his  commentary  a  cloak  for  malice  and 
slander ;  but  any  imputation  of  wicked  or  corrupt  motives  is 
unquestionably  libellous." 

"The  right,"  says  Cockburn,  C.J.,(6)  "of  public  dis- 
cussion on  matters  of  public  interest  is  important,  and  it 
requires  for  its  beneficial  exercise  that  it  should  be  exercised 
fully  and  freely,  without  being  subject  to  too  harsh  or  strict 
a  limitation.  And,  so  long  as  it  is  exercised  fairly  and 
honestly,  it  is  protected  or  excused,  even  although  it  may 
incidentally  involve  the  publication  of  defamatory  matter. 
But  at  the  same  time  the  comments  must  be  fair,  that  is, 
conceived  in  a  fair  spirit — in  the  spirit  of  fair  discussion — 
and  not  in  a  spirit  of  reckless  or  inconsiderate  imputation. 
That  which  is  recklessly  defamatory  can  hardly  be  deemed 
fair." 

An  honest  belief  in  the  justice  of  the  comments  made  is  whether  honest 
not  suflBcient  of  itself  to  justify  a  defamatory  publication ;  deiffio^" 
for  such  belief  might  originate  in  the  blindness  of  party  zeal,  P'»f>^cation. 
or  in  personal  or  political  aversion."    A  person  taking  upon 
himself  publicly  to  criticise  and  to  condemn  the  conduct  or 
motives  of  another,  must  bring  to  the  task,  not  only  an'honest 
sense  of  justice,  but  also  a  reasonable  degree  of -judgment  and 

(a)  Parmiter  v.  Cati/pland  (6  M.  &  W.  io8). 
Xh)  Hedley  v.  Barlow  (4  F.  &  F.  230. 
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FxvsiY,      moderation,  so  that  the  result  may  be  what  a  jury  shall  deem. 
Chapter  Yiir.  under  the  circumstances  of  the  case,  a  fair  and  legitimate 
criticism  on  the  conduct  and  motives  of  the  party  who  is  the 
object  of  censure.1(a) 

In  a  case  where  a  newspaper  article  imputed  to  the  editor 
and  part  proprietor  of  another  newspaper  that  in  putting 
forth  to  the  public  the  sacred  cause  of  the  dissemination 
of  religious  truth  among  the  heathen  he  was  acting  as  an 
impostor,  and  that  his  purpose  was  to  put  money  into  his 
.  own  pocket  by  obtaining  contributions  to  his  newspaper; 
and  also  that  he  had  not  only  published  in  his  newspaper 
the  name  of  a  fictitious  person  as  the  authority  for  his 
statements,  but  also,  with  a  view  to  induce  people  to  con- 
tribute, published  a  fictitious  subscription  list,  the  article 
was  held  to  be  libellous,  although  the  jury  found  that  the 
writer  believed  the  imputations  contained  in  it  to  be  well 
founded.(6) 

"  It  is  said,  on  behalf  of  the  defendant,"  said  Cockbum, 
C. J.,  "  that  as  the  plaintiff  addressed  himself  to  the  public 
in  a  matter,  not  only  of  public,  but  of  universal,  interest,  his 
conduct  in  that  matter  was  open  to  public  criticism ;  and  I 
entirely  concur  in  that  proposition.  If  the  proposed  scheme 
were  defective,  or  utterly  disproportionate  to  the  result 
arrived  at,  it  might  be  assailed  with  hostile  criticism.  But 
then  a  line  must  be  drawn  between  criticism  upon  public 
conduct  and  the  imputation  of  motives  by  which  that  con- 
duct may  be  supposed  to  be  actuated ;  one  man  has  no 
right  to  impute  to  another,  whose  conduct  may  be  fairly 
open  to  ridicule  Or  disapprobation,  base,  sordid,  and  wicked 
motives,  unless  there  is  so  much  ground  for  the  imputation 
that  a  jury  shall  find,  not  only  that  he  had  an  honest  belief 
in  the  truth  of  his  statements,  but  that  his  belief  was  not 

without  foundation It  is  said    that  it    is  for  the 

interests  of  society  that  the  public  conduct  of  men  should 
be  criticised  without  any  other  limit  than  that  the  writer 
should  have  an  honest  belief  that  what  he  writes  is  true- 
But  it  seems  to  me  that  the  public  have  an  equal  interest  in 
the  maintenance  of  the  public  character  of  public  men ;  and 
public  affairs  could  not  be  conducted  by  men  of  honour  with 
a  view  to  the  welfare  of  the  country,  if  we  were  to  sanction 
attacks  upon  them,  destructive  of  their  honour  and  character, 
and  made  without  any  foundation.    I  think  the  fair  position 

(a)  Per  CTockbnm,  C.J.,  Wason  v.  Walter  (L.  Rep.  4  Q.  B.  96 ;  19 
L.  T.  N.  S,  409 ;  38  L.  J.  34,  Q.  B.). 

(h)  Camvhdl  v.  SfoUiwfonde  (3  B.  &  S.  769 ;  8  L.  T.  N.  S.  201 ;  32 
L.  J.  185,  Q,  B.). 
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in  which  the  law  may  be  settled  is  this :  That  where  the  ^^^* 
public  conduct  of  a  public  man  is  open  to  animadversion,  Ch4pt*»  viii. 
and  the  writer  who  is  commenting  upon  it  makes  imputa- 
tions on  his  motives,  which  arise  fairly  and  legitimately  out 
of  his  conduct,  so  that  a  jury  shall  say  that  the  criticism 
was  not  only  honest  but  also  well  founded,  an  action  is  not 
maintainable.  But  it  is  not  because  a  public  writer  fancies 
that  the  conduct  of  a  public  man  is  open  to  the  suspicion  of 
dishonesty,  he  is  therefore  justified  in  assailing  his  diaracter 
as  dishonest"  *'  I  should  be  unwilling,"  said  Mellor,  J., 
"  to  limit  the  right  of  a  writer  in  a  newspaper,  or  any  other 
individual,  to  canvass  any  scheme,  even  though  it  be  a 
scheme  of  public  benevolence.  But,  giving  full  latitude  to 
fair  comment,  so  soon  as  a  writer  imputes  that  the  person 
proposing  the  scheme  is  doing  it  from  a  base  and  sordid 
motive,  and  is  putting  forth  a  list  of  fictitious  subscribers, 
in  order  to  delude  others  to  subscribe,  it  cannot  be  said  to 
be  within  the  limits  of  fair  criticism." 

The  rule  is  much  more  loosely  laid  down  in  the  direc- 
tions given  to  juries  at  Nisi  Prius  by  more  than  one  judge, 
making  the  test  of  legal  liability  the  honesty  and  bona 
fides  of  the  writer,  even  in  cases  where  his  criticisms  and 
inferences  are  erroneous.  Thus  Erie,  C.J. :  "The  rule  in 
these  cases  is  that  the  comments  are  justified,  provided  the 
defendant  honestly  believes  that  they  were  fair  and  just; 
with  that  limitation  the  law  allows  the  publiGation."(a)  In 
smother  caj3e,(&)  Martin,  B.,  told  the  jury  that  there  was  no 
limit  except  malice  to  comments  upon  a  man  who  claimed 
a  public  office.  And  in  a  case(c)  where  the  alleged  libel 
consisted  of  a  newspaper  article  commenting  in  the  severest 
manner  upon  certain  advertisements  of  a  medical  prac- 
titioner, and  represeuting  him  as  an  impostor  and  scoundrel, 
Cockburn,  C.  J.,  thus  directed  the  jury  on  the  second  ground 
of  defence  relied  on  by  the  defendant — ^viz.,  that  the  publi- 
cation was  justifiable  as  a  fair  comment  on  a  matter  of 
public  interest: — "Under  that  head  oi  defence  he  (the 
defendant)  says  that  it  was  a  matter  of  public  interest  and 
public  concern;  that  the  plaintiiBf  by  his  advertisements 
invited  people  to  submit  to  his  system  of  treatment ;  and 
that  if  he  (the  defendant)  really  believed  it  to  be  a  delusion, 
then  he  had  a  right  to  maintain  that  it  was  so ;  and  that 
even  if,  in  drawing  inferences  of  imposture  and  bad  inten- 

(a)  TurnbuU  v.  Bird  (2  F.  &  F.  524).    See  the  language  of  the  same 
leamedjudge  in  Paris  v.  Levy  (2  F.  &  F.  74,  75). 
(6)  Marie  v.  Catherall  (14  L.  T.  N.  S.  801). 
(c)  EiMiter  v.  Sharp  (4  F.  &  F.  1005). 
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Paotjv.     ijJqjj^  y^q  {q1i  Jjj^q  error,  yet,  if  he  wrote  honestly  and  with 
CHiraK  VIII.  the  intention  of  exercising  his  vocation  as  a  public  writer 
fairly  and  with  reasonable  moderation  and  judgment,  he  is 
entitled  to  the  verdict.    And  I  entirely  agree  in  that  view. 
Here  is   a  man   challenging  public  criticism  by  bringing 
forward  what  professes  to  be  a  new  system  of  treatment, 
and  inviting  the  public  to  adopt  it  as  the  only  means  of 
curing  the  most  destructive  disease  known  among  us.      In 
doing  this  he  challenges  public  criticism ;   and  if  a  public 
writer,  using  a  reasonable  degree  of  temper  and  moderatiqp, 
as  behoves  any  one  who  makes  imputations  upon  others — if 
a  public  writer,  thus  discussing  the  subject  in  the  exercise  of 
his  vocation,  falls  into  error  as  to  the  facts  or  the  inferences, 
and  goes  beyond  the  limits  of  strict  truth,  he  is,  neverthe- 
less, privileged.     The  occasion  is  a  privileged(a)  one,  and 
if  the  privilege  is  exercised  honestly,  faithfully,  and  with 
reasonable  regard  to  what  truth  and  justice  require,  then, 
though  he  may  exceed  the  limits  of  what  he  can  legally 
prove  to  be  the  truth,  he  is  protected  from  liability.     It  is 
not,  therefore,  necessary  that  the  justification  should  appear 
to  you  to  be  made  out,  if  you  think  that  the  defendant  or 
the  writer  was  in  the  reasonable  and  honest  exercise  of  his 
vocation  as  a  public  writer,  even  although  he  was  not  fully 
warranted  in  drawing  the  inferences  he  did  as  to  the  conduct 
of  the  plaintiff,  and  although  it  may  be  that  he  was  not 
entirely  justified  by  the  absolute  truth."    The  authority  of 
these  dicta,  so  far  as  they  place  the  test  of  freedom  from 
liability  in  the  mere  bona  fdes  and  honest  belief  of   the 
writer,  must,  however,  be  considered  as  outweighed  by  the 
deliberate  decision  of  the  Court  of  Queen's  Bench,  in  Canvp* 
bell  V.  Spo(tiswoode,(b)  that  the  belief,  however  honest,   of 
the  writer,  will  not  justify  defamatory  imputations  which 
are  erroneous  in  point  of  fact. 
Prhuege.  "The  word  *  privilege,"'  said  Blackburn,  J.,  in  the  case 

last  referred  to,(c)  "  is  often  used  loosely  and  in  a  popular 
sense  when  applied  to  matters  which  are  not,  properly 
speaking,  privileged.  But  for  the  present  purpose,  the 
meaning  of  the  word  is  that  a  person  stands  in  such  a  relation 
to  the  facts  of  the  case  that  he  is  justified  in  saying  or  writing 
what  would  be  slanderous  or  libellous  in  any  one  else.  For 
instance,  a  master  giving  a  character  of  a  servant  stands  in  a 

(a)  See  farther  as  to  privilege,  the  observations  of  the  same  learned 

J'ndgQ  in  Davies  v.  8nead  (L.  B.  5  Q.  B.  608,  611),  and  the  remarks  of 
Tessel,  M.B.,  Brett  and  Cotton,  IIjJ.,  in  WaUer  v.  Loch  (L.  B.  7 
Q.  B.  D.  621,  622). 
(6)  3  B.  &  8.  769;  8  L.  T.  N.  S.  201 ;  32  L,  J.  185,  Q.  B. 
(c)  3  B.  &  S.  780. 
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privileged  relation ;  and  the  cases  of  a  memorial  to  the  Lord      ^^^v. 
Chancellor  or  the  Home  Secretary  on  the  conduct  of  a  justice  chaptwyiii. 
of  the  peace,(a^)  and  of  a  statement  to  a  public  functionary 
reflecting  upon  some  public  officer,(6)  rank  themselves  under 
that  class.     In  Maitland  v.  Bramwell(c)  the  bona  fides  of  the 
defendant  was  left  to  the  jury,  because  she  was  privileged  by 
her  position  to  say  what  she  believed  to  be  true.     So  in  Host- 
wood  V.  JBbl7nes(d)   when  properly  understood,  Willes,  J., 
must  have  considered  that  there  was  a  privilege  of  this  kind 
when  he  nonsuited  the  plaintiff  in  an  action  against  the 
publisher  of  a  report  of  the  proceedings  of   The  British 
Archceological  Association^  in  which  it  was  stated  that  some 
supposed  antiquities  offered  for  sale  by  the  plaintiff  were  of 
recent  fabrication.     In  these   cases  no  action  lies   unless 
there  is  proof  of  express  malice.     If  it  could  be  shown  that 
the  editor  or  publisher  of  a  newspaper  stands  in  a  privileged 
position,  it  would  be  necessary  to  prove  actual  malice.     But 
no  authority  has  been  cited  for  that  proposition ;  and  I  take 
it  to  be  certain  that  he  has  ordy  the  general  right  vjhich 
belongs  to  the  public  to  comment  upon  puilic  matters;  for 
example,  the  acts  of  a  Minister  of  State ;  or,  according  to 
modem  authorities  somewhat  extending  the  doctrine,  where 
a  person  has  done  or  published  anythmg  which  may  fairly 
be  said  to  invite  comment,  as  in  the  case  of  a  handbill  or 
advertisement.(«)    In  such  cases  every  one  has  a  right  to 
make  fair  and  proper  comment ;  and  so  long  as  it  is  within 
that  limit  it  is  no  libel."    "  It  is  necessary,"  said  Crompton, 
J.,  in  the  same  case,  "to  confine  privilege,  as  the  law  has 
always  confined  it,  to  cases  of  real  necessity  or  duty,  as 
that  of  a  master  giving  a  servant  a  character,  or  of  a  person 
who  has  been  robbed  charging  another  with  robbing  him." 

The  case  of  Campbell  v.  Spottiswoode  must  be  regarded  as 
an  express  and  distinct  authority  for  the  proposition  that 
there  is  no  privilege,  in  the  strict  sense  of  that  term,  in  the 
case  of  comments  by  public  writers  on  matters  of  public 
interest,  and  on  persons  occupying  public  positions,  though 
the  expression  "  privileged  publication  "  has  been  frequently 
applied  by  eminent  judges  to  such  writings.  For  privilege^ 
where  it  exists,  excuses,  in  the  absence  of  actual  malice, 
every  statement,  however  false  in  itself,  or  injurious  to  the 
person  respecting  whom  it  is  made.  Thus,  a  letter  written 
by  a  master  giving  the  character  of  a  servant,  is  privileged, 

(a)  Harrison  v.  Bush  (5  E.  &  B.  344). 

(h)  Beateon  v.  Skene  (5  H.  &  N.  838).  (c)  2  F.  &  F.  623. 

(d)  I  F.  &  F.  347. 

(e)  Paris  v.  Levy  (9  C.  B.  N.  S.  342 ;  30  L.  J.  11,  0.  P.). 
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^^*  ^^*  though  it  may  contain  a  specific  charge  of  fraud  against  the 
Cnirm  YiiT.  servant  which  is  utterly  false.  To  enable  the  servant  to 
maintain  an  action  of  libel  in  respect  of  it,  he  must  prove 
the  existence  of  actual  malice  on  the  part  of  the  master  ;(a) 
whereas  the  case  of  Campbell  v.  Spottiswoode  has  distinctly 
decided  that  neither  the  absence  of  actual  malice  nor  the 
honA  fde  belief  of  the  public  writer  in  the  truth  of  the 
imputations  which  he  makes,  will  justify  him  in  making  such 
imputations  as  there  complained  of,  if  they  are  not  true^ 
in  point  of  fact.  In  this  strict  sense,  then,  of  the  term 
privileged^  the  public  writer,  when  dealing  with  matters 
and  characters  of  public  interest,  is  not  privileged.  He 
is,  however,  treated  with  more  indulgence  than  a  private 
individual  who  publishes  defamatory  matter  of  another,  in 
that  slight  errors  will  in  his  case  be  excused,  where  he 
writes  honestly  in  the  interest  of  the  public  and  not  with 
the  malicious  design  of  doing  a  personal  injury. 
Besoitofttie  Perhaps  the  result  of  the  various  dicta  on  this  subject, 

taken  along  with  the  decision  of  the  Court  of  Queen's 
Bench  in  Campbell  v.  Spottiswoode,  might  be  expressed  in 
the  language  of  Pollock,  C.B.,  in  Oathercole  v.  Miall,(b) — ^that 
all  boTid  fide  and  honest  remarks  upon  persons  occupying 
public  positions  may  be  freely  made  "  widiout  being  ques- 
tioned too  nicely  for  either  truth  or  justice." (c) 

Or  perhaps  the  rule  might  be  laid  down  thus :  that  honA 
fide  comments  not  in  every  respect  justifiable,  and  honest  in- 
ferences not  altogether  correct  as  to  conduct  or  motives,  may  be 
excused,  provided  the  matter  be  one  of  public  interest,  that 
the  circimistances  of  the  case  render  comments  and  inferences 
of  such  a  character  not  unnatural,  and  that  there  is  no  con- 
siderable margin  of  unsubstantiated  defamatory  imputa- 
tion ;(d)  whilst,  on  the  other  hand,  as  expressly  decided  in 
Campbell  v.  Spotti8woode,{e)  unfounded  imputations  of  base 

(a)  Weatherston  v.  Hawhins  (i  T.  R.  no) ;  Edmondson  v.  Stephen' 
son  (Bull.  N.  P.  8;  and  see  Bex  v.  Cator  (4  Esp.  117);  Dtmman  v. 
Bigg  (i  Gamp.  269). 

(b)  15  M.  &  W.  332. 
(e)  niB  lordship  calls  comment  upon  matters  of  a  public  nature 

"  UcenUoua  comment,  as  opposed  to  a  comment  that  must  be  based  in 
truth." 

(d)  In  Morrison  v.  Belcher  (3  F.  &  F.  619),  Cockbum,  C.J.,  told  the 
jury  that  "  it  was  not  because  a  public  writer  might  not  be  able  to 
prove  to  the  letter  all  he  had  stated  that  therefore  he  was  liable ;  but 
the  jury  must  be  of  opinion  that  his  observations  and  inferences  were 
fair  ana  legitimate  under  the  circumstances,  or  that  they  were  not  so 
unfair  as  to  be  reckless,  and  thus  i/ii  law,  maUcums" 

{e)  Compare  the  language  of  Cockbum,  C.J.,  at  the  end  of  the 
judgment  in  Wason  v.  WdUer  (L.  Eep.  4  Q.  B.  73 ;  19  L.  T.  N.  S.  409). 
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and  sordid  motives  are  unjustifiable,  however  honestly  their     p^wjv. 
truth  may  be  believed  in  by  the  writer  who  publishes  them,  chamm  viir. 

Where  a  petition  was  presented  to  the  House  of  Lords  Matten  or 
charging  a  high  judicial  oflBcer  with  having  been  guilty  of  p"**^®**^^***^* 
dishonourable  conduct  many  years  before,  and  praying  for 
an  inquiry,  and  that  he  should  be  removed  from  his  high 
ofiBce  if  the  charge  were  proved  true,  and  a  debate  took 
place  on  the  subject,  when  the  charge  was  utterly  refuted, 
it  was  held  by  the  Court  of  Queen's  Bench  that  this  was  a 
matter  of  great  public  concern,  on  which  a  newspaper  had  a 
right  to  comment,  and  that  its  comments,  though  reflecting 
strongly  on  the  person  who  presented  the  petition,  were  not 
actionable  if  they  were  honest  and  fair,  and  made  with  a 
reasonable  degree  of  judgment  and  moderation.(a) 

The  working  of  a  public  institution,  such  as    a  college  college  or 
or    hospital,   is  a    matter  of  public   interest,  which   may*^^^***^ 
freely  be  discussed  by   and  through    the  medium  of  the 
press.(6) 

An  inspector  sent  by  the  Charity  Commissioners  to 
institute  an  inquiry  into  the  working  of  a  medical  college 
at  Birmingham,  made  a  report  to  the  commissioners  of 
the  residts  of  his  inquiry  (which  was  an  open  and  public 
one),  in  which  was  set  forth  a  letter  addressed  to  the  bishop 
of  the  diocese,  and  complaining  of  "  the  arbitrary,  tyrannical, 
and  overbearing  conduct"  of  the  plaintiff,  a  professor  in 
the  college,  as  well  as  of  "his  complete  inefficiency  in 
every  office"  which  he  held  in  the  college.  The  college 
still  continuing  in  an  unsatisfetctory  state,  the  defendant, 
about  three  years  after  the  report  was  made,  published 
the  whole  of  it  in  a  newspaper,  of  which  he  was  the  pro- 
prietor, and  the  plaintiff  brought  an  action  for  the  libel 
contained  in  the  letter.  The  publication  of  the  report  was 
introduced  by  an  article  in  the  newspaper,  stating  that 
appeals  on  behalf  of  the  college  had  been  frequently  made 
in  its  columns,  and  that  the  institution  was  known  to  be 
in  an  unsatisfactory  state.  "We  therefore,"  it  proceeded, 
"  feel  it  our  duty  to  assist  the  council  in  the  arduous  labours 
they  have  undertaken,  by  laying  before  the  public  the 
materials  necessary  to  the  foundation  of  a  sound  judgment 
on  the  condition  and  prospects  of  the  college.  As  we 
cannot  do  this  well  more  completely  or  impartially  than 
by  publishing  the  report,  we  have  obtained  an  official  copy 
of  it,  and  publish  it  in  portions,"  &c.  It  was  contended, 
on  behalf  of  the  plaintiff,  that  the  publication  of  the  report 

(a)  Wason  v.  Walter  (L.  Rep.  4  Q.  B.  73 ;  19  L.  T.  N.  S.  409). 

(&)  Fax  V.  Feeney  (4  F.  &  F..  13). 
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^^'^^'  nearly  three  years  after  it  was  made  could  not  be  for 
chaptm  VIII.  public  information ;  that  the  matter  had  become  stale,  and 
that  the  publication  of  the  report  revived  it  wantonly ;  but 
Cockburn,  C.J.,  left  it  to  the  jury  to  say  whether  (i)  the 
matter  was  one  which  it  interested  the  public  to  know,  and 
(2)  whether  the  defendant  published  it  with  the  honest  desire 
to  afford  the  public  information,  and  not  with  a  sinister  motive 
to  injure  the  plaintifif ;  and  directed  them,  if  they  answered 
both  these  questions  in  the  aJB&rmative,  to  find  a  verdict  for 
the  defendant. 

As  to  the  former  question,  his  Lordship  said,  "  There  can 
be  no  doubt  whatever  that  this  institution,  with  reference 
to  which  these  questions  have  arisen,  is    one    of   public 
concern.    Although  it  may  have  been  founded,  in  the  first 
place,  by  private  contributions,  it  has  also  been  founded  for 
public  purposes ;  so  far  as  the  hospital  is  concerned,  with 
a  view  to  the  assistance  of  the  poor  inhabitants  of  Birming- 
ham who  may  stand  in  need  of  medical  or  surgical  aid ;  so 
far  as  the  college  is  concerned,  for  the  instruction  of    the 
students   in   the  important   branches    of  knowledge   there 
taught.    It  appeals  to  the  public,  and   holds   out  expecta- 
tions mth  reference  to  the  students  whom  their  parents  or 
guardians  send  th^re.     It  is,  therefore,  a  public  concern  to 
the  inhabitants  of  Birmingham  and  its  district.    That  being 
so,   the  public  have  an    interest    in    its    government,   its. 
management,  its    discipline,    and,    what    is    essential,   the 
management  of  its  financial  concerns.    What  is  said  with 
reference  to  its  discipline,  to  its  means  of  imparting  instruc- 
tion, to  its  means  of  fulfilling  the  objects  for  which  it  exists^ 
have  all  of  them  great  interest  in  the  eyes  of  the  people  of 
the  great  town  in  which  it  exists.     Has  it  been  well  con- 
ducted or  ill  conducted  ?     Has  it  been  prudently  and  well 
managed,  or  has  it  been  sufi'ered  to  fall  into  a  state  of  decay 
and  comparative  uselessness  in  consequence  of'  defective 
management  ?     You  have  before  you  abundant  materials  for 
forming  your  judgment  upon  this  question.    You  find  from 
the  report  of  the  commissioner  sent  down  to  inquire  and 
report — the  accuracy  and  fidelity  of  which  Mr.  Cox  (the 
plaintiflF)  himself  has  been  constrained  to  admit — ^that  the 
finances  of  the  college  have  become  embarrassed,  and  its 
authorities,   to  whom  its  management  is  committed,  care- 

•less I  take  it  that  at  that  time  the  report  made  by 

the  commissioner,  and  which  seems  to  have  embodied  the 
result,  at  all  events,  of  the  whole  inquiry  and  proceedings 
which  had  been  carried  on, — I  take  it  that  it  that  report 
had  been  published  at  the  time,  no  man  could  say  that 
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it  was  beyond  the  province  of  a  public  journalist,  whose  ^^"  ^^- 
business — ^ay,  and  whose  duty — it  is  to  bring  before  the  chap™  viii. 
public  information  which  may  be  useful  to  them.  It  would 
be  his  duty  to  publish  the  report  from  beginning  to  end 
for  the  information  of  the  general  public  and  inhabitants 
of  Birmingham,  who  are  so  deeply  interested  in  this 
hospital  and  college,  which  are  two  of  the  principal 
institutions  of  the  town."  His  Lordship  then,  referring  to 
the  argument  founded  on  the  lapse  of  time,  said  to  the  jury : 
"  The  system  of  bad  management  which  appears  to  have 
been  the  origin  of  the  whole,  seems  to  be  perpetuated ;  and 
in  addition,  when  we  find  that  the  warden  and  the  professor 
and  tutor  in  the  theological  department  have  filed  a  bill  and 
taken  the  whole  body  into  Chancery,  does  it  seem  to  you 
that  the  people  of  Birmingham  ought  to  have  before  them 
the  whole  history  of  the  system  whereby  the  present  con- 
dition of  the  hospital  has  been  brought  about  ?  This  is  a 
matter  for  you.  If  you  can  see  a  sufl&cient  reason  why  a 
public  journalist  should,  in  the  honest  discharge  of  his  duty, 
feel  it  incumbent  on  him  to  bring  before  the  public  this 

information,  it  will  be  for  you  to  find  for  the  defendant 

If  you  can  see  no  public  duty,  no  matter  of  public  interest 
or  moment  which  can  have  properly  influenced  the  defen- 
dant in  publishing  this,  you  ought  to  say  so  by  your 
verdict.  Or  if  you  can  see  your  way  to  the  conclusion  that 
he  h.as  been  acting  under  the  influence  of  some  sinister 
motive,  with  a  desire  of  doing  personal  injury  to  the  plaintifif, 
your  verdict  ought  to  be  for  the  plaintiff.  But  if  you  see 
nothing  more  than  what  a  journalist  in  the  discharge  of  his 
duty  might  have  done,  even  with  a  view  to  what  took  place 
five  years  ago,  then  look  only  at  the  actuating  motive.  If 
the  defendant  had  singled  out  the  letter  and  published  it 
alone,  I  should  have  thought  there  was  good  ground  for  the 
complaint.  If  he  had  given  garbled  passages,  then  also  I 
should  have  thought  so ;  but  he  professed  the  intention  of 
bringing  the  whole  report  before  the  public  for  the  purpose 
of  enabling  them  to  see  what  had  been  the  radical  and 
inherent  defects  in  the  constitution  and  management  of  this 
institution,  and  he  did  so.'Xa) 

It  has  been  held  by  the  Court  of  Exchequer  that  thePw^wai 
conduct  and  management,  by  the  clergyman  of  a  parish,  of  °      ^' 
a  clothing  charity  in  the  parish,  from  the  benefits  of  which 
Dissenters  are  by  his  sanction  excluded,  is  not  a  matter  of 
public  interest,  so  as  to  justify,  under  the  plea  of  not  guilty, 

(a)  Cox  V.  Feeney  (4  F.  &  F.  20,  21). 
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^^'  ^^'  the  publication  in  a  newspaper  of  defamatory  matter 
Chawb*  vm.  respecting  the  clergyman  in  relation  to  the  charity  .(a) 

"  I  think,"  said  Pollock,  C.B.,  "  that  a  parochial  charity, 
with  the  vicar  at  the  head  of  it,  among  other  persons 
in  the  parish,  not  for  parochial  purposes,  but  for  some 
exclusive  purpose,  with  reference  either  to  religious  opinion 
or  to  anything  else,  is  a  private  matter,  and  is  not  open  to 
what  may  be  called  licentious  commeht,  as  opposed  to  a 
comment  that  must  be  based  in  truth.  It  really  seems  to 
me  that  licentious  comments  cannot  be  applied  to  a  case  of 
this  sort,  without  Extending  such  comments  to  almost  every 
transaction  in  society/'  And  Alflerson,  B.,  said :  "  It  is  no 
part  of  his  peculiar  ministerial  duty  to  have  a  clothing  club, 
though  it  is  a  very  proper  thing  for  him  or  any  other 
charitable  man  to  do.  I  am  at  a  loss  to  see  how  his  case 
differs  from  that  of  any  other  individual  who  chooses  to 
institute  a  private  charity  within  particular  limits.  If  so, 
then  the  criticism  and  observations  that  are  to  be  made 
upon  him  are  the  criticism  and  observations  which  are  to  be 
made  upon  any  other  private  individual,  and  are  to  be 
judged  by  the  same  rules  and  subject  to  the  same  limits." 
Eolfe,  B.,  added :  "  It  seems  to  me  preposterous  to  say 
that  the  act  of  a  clergyman  in  sanctioning  some  individuals 
in  his  parish,  in  giving  relief  to  some,  and  excluding  a 
large  class  of  others  who  are  not  to  partake  of  it,  can  be 
considered  in  the  light  of  a  public  act.  The  act  does  not 
become  a  public  act,  because  half  a  dozen  or  a  dozen  join  in 
it.  It  is  essentially  private ;  they  mjly  manage  it  as  they 
please." 

There  was  a  difference  of  opinion  amongst  the  learned 
judges  who  decided  the  last  case,  on  the  point  (which  it  was 
not  necessary  to  decide)  whether  sermons  preached  in  a 
church,  but  not  published,  are  the  lawful  subject  of  public 
comment ;  Alderson  and  Eolfe,  B.B.,  leaning  to  the  opinion 
that  they  are ;  Pollock,  C.B.,  and  Parke,  B.,  inclining  the 
other  way. 

If  a  sentence  is  pronounced  upon  any  person  by  a  com- 
petent authority,  a  public  writer  may  comment  upon  it,  and 
assume  it  to  be  correct,  at  least  if  the  matter  be  one  of  public 
interest  and  public  observation. 

"  The  person  afifected,''  said  Cockbum,  C. J.,  in  a  case  of 
this  sort,(6)  "  might  have  the  sentence  revoked,  or  he  might 
have  the  verdict  set  aside,  but  the  decision  pronounced  by 


Unpablished 
■emions. 


Jodidal 
sentences  and 
dedaions. 


(a)  Qaihercole  v.  MiaU  (15  M.  A  W.  319). 
(6)  SeytMur  v.  Butterworth  (3  F.  &  F.  385). 
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competent  authority  must  be  taken  to  be  the  fact  until  the  p^mjv. 
contrary  appeared;  and  a  public  writer,  who  commented  upon  Chawbk  vm. 
what  was  public  property,  ought  not  to  be  held  responsible 
in  an  action,  and  bound  to  take  upon  himself  the  burthen  of 
proof  as  to  the  whole  of  the  matters  upon  which  the  deci- 
sion rested,  involving,  as  it  probably  would,  an  inquiry  of 
great  magnitude  and  great  expense ;"  the  question  was  not 
whether  the  sentence  was  properly  pronounced,  but 
whether  the  writer  had  gone  beyond  the  Uniits  of  fair  com- 
ment 

"  The  administration  of  justice,^'  said  the  same  learned 
judge  in  another  case,(a)  "is  matter  of  universal  interest 
to  the  whole  public.  The  direction  of  the  judge,  the  verdict 
of  the  jury,  the  decree  of  a  Court  of  Equity,  may  be  all 
made  subjects  of  free  comment.  It  is  the  interest  of  all 
of  us  that  it  should  be  so.  But,  in  commenting  on  such 
matters,  a  public  writer  as  much  as  a  private  writer  is 
bound  to  attend  to  the  truth,  and  to  put  forward  the  truth 
honestly  and  in  good  faith,  and  to  the  best  of  his  know- 
ledge and  ability.  It  is  not  to  be  expected  that  in  dis- 
charging this  duty  of  a  public  journalist,  he  will  always  be 
infallible.  His  judgment  may  be  biassed  one  way  or  the 
other,  without  the  slightest  reflection  upon  his  good  faith ; 
and,  therefore,  if  his  comments  are  fair,  no  one  has  a  right 
to  complain.  But  it  is  for  the  jury  to  say  whether  a  given 
comment  upon  proceedings  of  a  court  of  justice  is  a  fair 

comment  upon  them,  or  the  result  of  them,  or  not 

On  the  one  hand,  let  it  not  be  supposed  that  the  law 
imposes  any  undue  restraint  upon  the  freest  and  fullest 
comments  upon  all  that  passes  in  public  courts  of  justice ; 
for,  that  the  administration  of  justice  should  be  made  a 
subject  for  the  exercise  of  public  discussion  is  a  matter  of  the 
most  essential  importance.  But,  on  the  other  hand,  it 
behoves  those  who  pass  judgment,  and  call  upon  the  public 
to  pass  judgment,  on  those  who  are  suitors  to  or  witnesses  in 
courts  of  justice,  not  to  give  reckless  vent  to  harsh  and 
uncharitable  views  of  the  conduct  of  others ;  but  to  remember 
that  they  are  bound  to  exercise  a  fair  and  honest  and  an 
impartial  judgment  upon  those  whom  they  hold  up  to  public 

obloquy."(&) 

On  this  ground,  the  hearing  of  a  case  upon  a  charge  of 

felony  or  a  fair  report  of  it  in  a  newspaper  is  a  proper  subject 

for  comment  in  the  press ;  and  a  public  writer  would  not  be 

liable  to  an  action  for  discussing  the  conduct  of  the  magis- 

(a)  Woodgate  v.  lUdout  (4  F.  &  F.  216).  (6)  Ibid.  223. 
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PiMiv.  trates  in  dismissing  the  charge  without  fully  hearing  the 
chamk  VIII.  evidence,  and  even  in  commenting  upon  the  evidence  given, 
in  support  of  the  view  that  the  charge  ought  not  to  have 
been  dismissed.  If,  however,  the  writer  goes  further,  and 
not  only  argues  upon  the  effect  of  the  evidence  given,  but 
speaks  of  "  evidence  which  might  have  been  adduced,"  and 
makes  statements  of  matters  of  fact  not  in  evidence,  and 
tending  to  show  that  the  accused  was  guilty  of  the  felony, 
the  publication  is  a  libel.(a) 

Comments  may  be  made  in  the  press  on  the  evidence  given 
by  a  particular  witness  in  any  inquiry  on  a  matter  of  public 
interest,  even,  it  seems,  to  the  extent  of  imputing  that  the 
evidence  is  unfounded,  incautious,  or  careless;  but  an  un- 
founded imputation  that  the  evidence  is  "maliciously"  or 
'*  recklessly"  false  would  be  libellous.(6) 

A  correspondence  between  a  churchwarden  and  the  incum- 
bent of  a  parish  on  the  subject  of  an  alleged  desecration  of 
the  church,  by  allowing  books  to  be  sold  in  it  during  service 
and  turning  the  vestry  room  into  a  cooking  apartment,  is  a 
matter  of  public  interest,  and  may  be  commented  upon  in  the 
press,  provided  the  language  made  use  of  be  not  stronger 
than  a  jury  will  consider  justified  by  the  occasion.(c)  "  The 
maintenance  of  decency  and  propriety  in  conducting  public 
worship,  and  of  the  sanctity  of  the  sacred  edifice  and  all 
connected  with  it,"  said  Cockburn,  C.  J.,(d)  "  is  surely  a  matter 
of  the  greatest  public  concern.  The  very  use  of  the  term 
*  public  worship'  shows  this." 

So,  it  has  been  held,  is  the  publication  in  a  newspaper,  by 
a  medical  practitioner,  of  an  advertisement  of  a  new  mode  of 
treating  and  curing  consumption.(e)  The  alleged  libel  in  this 
case  was  contained  in  a  leading  article,  and  represented  the 
advertiser  as  a  quack  and  impostor,  and  also — by  reason  of 
his  describing  himself  as  an  M.D.,  on  account  of  a  diploma 
obtained  in  America — ^as  like  scoundrels  who  pass  bad  coin. 
The  libel  having  been  justified  on  the  ground  of  its  being  true 
in  substance  and  eflPect,  the  jury  were  told  by  Cockburn,  C.J., 
"  that  even  if  the  plea  of  justification  were  not  made  out,  the 
defendant  would  still  be  entitled  to  their  verdict  if  he  had 
written  honestly  and  with  the  intention  of  exercising  his 
vocation  as  a  public  writer  fairly,  and  with  reasonable  modera- 
tion and  judgment."(/) 


Advertised  new 
medical  cure. 


(a)  Hibhins  v.  Lee  (4  F,  &  F.  243). 
(6)  Hediey  v.  Barlow  (4  F.  &  F.  224). 

(c)  Kelly  V.  Tinlirhg  (L.  Rep.  i  Q.  B.  699;  13  L.  T.  N.  S.  255 ;  35 
L.  J.  231,  Q.  B.).  (d)  Ibid. 

(e)  Htf/nter  v.  Sharpe  (4  F.  &  F.  983).]  (/)  4  F.  &  F.  1005. 
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The  conduct  of  persons  present  at  a  Parliamentary  election      ^^"  ^^- 
meeting  is  a  matter  of  public  interest,  though  the  conduct  ohapmb  viii. 
criticized  is  that  of  persons  who  did  not  attend  it  in  any  EieetionT" 
public  capacity.(a)  meeting.. 

A  minute  of  the  Admiralty  prepared  for  presentation  to  other  matters  of 
Parliament,  contained  a  letter  addressed  to  the  Admiralty  by  ^"^"°  ^terest. 
the  Controller  of  the  Navy,  reflecting  upon  "the  known 
antecedants"  of  the  plaintiff  in  connection  with  the  conversion 
of  wooden  ships  into  ironclads.  This  minute  was  by  order 
of  the  Admiralty  printed,  by  the  Queen's  Printer,  and 
copies  were  sold  before  the  meeting  of  Parliament.  In 
an  action  against  the  Queen's  Printer,  the  plaintiff  was 
nonsuited  on  the  ground  that  it  was  a  fair  criticism  on  a 
matter  of  public  interest;  and  the  Court  (Willes,  Byles 
and  Brett,  JJ.,  dissentiente  Grove,  J.)  held  that  the  nonsuit 
was  right.(6) 

A  newspaper  paragraph  giving  an  account  of  some  pro- 
ceedings at  the  British  Archaeological  Association,  and 
describing  certain  leaden  figures  reported  to  have  been 
found  in  the  Thames,  and  sold  by  the  plaintiff  as  antiquities, 
the  sale  of  which  it  stigmatized  as  an  attempt  at  extor- 
tion and  fraud,  was  held  by  Willes,  J.,  to  be,  in  the 
absence  of  malice,  protected  by  the  privilege  of  fair  dis- 
cussion on  a  matter  of  public  interest.  His  lordship  held 
the  action  to  be  not  maintainable  on  another  ground  also — 
viz.,  that  the  alleged  libel  reflected  only  on  a  class  of 
persons  dealing  in  such  objects,  and  there  was  nothing  to 
show  that  the  article  was  inserted  with  any  special  reference 
to  the  plaintiff.(c) 

It  is,  according  to  Cockburn,  C.J.,(c?)  a  perfectly  fair 
subject  for  discussion  by  the  press  (in  dealing  with  a  par- 
ticular appointment  to  a  recordership  of  a  barrister  who  was 
also  a  member  of  Parliament) — whether  it  is  desirable  that 
members  of  the  Bar,  being  also  in  the  House  of  Commons, 
should  receive  appointments  to  subordinate  offices,  as  the 
reward  of  parliamentary  adhesion,  from  one  or  other  of  the 
political  parties  of  the  State ;  although  an  unfounded  impu- 
tation of  corruption  in  the  particular  case  would  be  libellous. 
"  Not  only,"  says  his  Lordship,  "  was  this  a  fair  matter  for 
discussion,  and  within  the  province  of  a  public  writer,  but  a 
public  writer  was  fairly  entitled,  if  in  his  opinion  such  a 

(a)  Davie  v.  Dttncan  (L.  B.  9  G.  P.  396). 
(6)  Kenwood  v.  Samson  (L.  B.  7  C.  P.  606). 

(c)  Eastwood  v.  Holmes  (i  F.  &  F.  347).     See,  as  to  the  second 
groand  of  this  mliDg,  Le  Fanu  v.  Malcolmson  (i  H.  L.  Gas.  637). 

(d)  Seymour  y,  BuUerworth  (3  F.  &  F.  376,  377). 
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PamJv.  course  of  proceeding  was  detrimental  to  the  independence 
chaptbb  VIII.  of  the  bar,  to  the  independence  of  Parliament,  and  to  the 
independence  of  the  representatives  of  the  people,  to  ani- 
madvert with  severity  upon  the  conduct  of  those  who  gave 
and  of  those  who  received  such  patronage.  But  if  he  went 
beyond  that,  and  asserted  that  a  member  of  Parliament  had 
bargained  to  sell  his  vote  upon  a  corrupt  contract,  or  that  a 
member  would  not  have  voted  or  spoken  as  he  did  but  for  a 
corrupt  understanding  that  he  should  receive  a  reward,  it 
became  a  most  serious  charge,  and  one  which  no  man, 
writing,  whether  in  public  or  private,  should  venture  to 
make  against  another."  "At  the  same  time/^  added  his 
Lordship,  "those  who  filled  a  public  position  must  not  be 
too  thin-skinned  in  reference  to  comments  made  upon  them. 
It  would  often  happen  that  observations  would  be  made  upon 
public  men  which  they  knew  from  the  bottom  of  their  hearts 
were  undeserved 'and  unjust ;  yet  they  must  bear  with  them 
and  submit  to  be  misunderstood  for  a  time,  because  all  knew 
that  the  criticism  of  the  press  was  the  best  securitv  for  the 
proper  discharge  of  public  duties.'' 

The  plaintiff,  a  clergyman,  having  in  the  course  of  a  public 
controversy  with  another  clergyman,  published  a  document 
purporting  to  be  a  collection  of  Opinions  of  the  Press  on  a 
pamphlet  written  by  the  plaintiff,  and,  amongst  others,  an 
incorrect  extract  from  an  article  publislied  in  the  defendant's 
newspaper, the  defendant  published  another  article  in  his  news- 
paper stating  that  the  concoctor  of  the  paragraph,  purporting 
to  be  extracted  from  it,  had  been  guilty  of  adding  to  the  article 
offensive  and  insulting  expressions  which  it  never  did  and 
never  should  have  suffered  to  appear,  and  of  suppressing 
other  passages  so  as  to  alter  the  sense,  changing  one  passage 
"  with  a  malice  which  evidently  overcame  his  sense  of  truth 
and  honesty."  On  the  trial  of  an  action  for  libel  the  jury  were 
told  by  Erie,  C.J.,  that  if  they  were  of  opinion  that  the 
defendant  wrote  what  he  did  for  the  purpose  of  maintaining 
the  truth,  sincerely  having  that  object  in  view  without  any 
corrupt  motive,  and  that  the  language  he  used,  jeven  although 
it*  might  be  exaggerated,  was  prompted  by  the  desire  to 
maintain  the  truth,  and  that  the  exaggerated  language  was 
provoked  by  similar  language  on  the  other  side,  which  might 
well  have  accounted  for  the  use  of  strong  expressions,  they 
might  find  a  verdict  for  the  defendant.'X^) 

The  committee  of  a  Eeform  Union  published  in  a  news- 
paper a  report  stating — "The  first  exposures  of  the  union 

(a)  Eibhs  v.  Wilkmaon  (i  F.  &  T.  608). 
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having  failed  to  produce  any  improvement  in  the  mode  of  ^^^  ' 
conducting  elections  in  Berwick,  and  the  persons  there  who  Ohipmb  viii. 
traflSc  in  votes  being  utterly  impervious  to  public  opinion, 
we  have  submitted  the  evidence  to  the  best  legal  advice  we 
could  obtain,  and  in  accordance  with  that  advice  have  issued 
writs  against  the  following  persons/'  mentioning  the  plaintifiF 
amongst  others,  and  adding  amongst  the  comments,  "  In  a 
few  days  writs  will  be  issued  against  another  list  of  offenders." 
An  action  of  libel  having  been  brought,  Hill,  J.,  after  stating 
to  the  jury  that,  as  a  general  rule,  "  it  is  lawful  to  discuss  in 
the  columns  of  a  public  journal  matters  of  public  interest, 
provided  it  be  done  bond  fide,  without  actual  malice  or  the 
unnecessary  making  of  personal  imputations  on  any  indi- 
vidual ;"  added,  that  the  defendants  had  no  right,  in  doing 
80,  to  make  a  personal  imputation  on  an  individual.  "I 
suggest  to  you,"  continued  the  learned  judg^,  "  that  any  self- 
constituted  body  which  sets  itself  up  for  the  reform  of  the 
public,  whether  in  religious,  in  commercial,  or  in  political 
points  of  view,  must  be  extremely  cautious,  in  all  their  pub- 
lications and  writings  concerning  private  individuals,  not  to 
reflect  on  private  character.  A  man  stands  at  fearful  odds 
when  he  has  to  contend  with  a  public  body.  If  they  publish 
that  which  reflects  on  the  private  character  of  individuals, 
they  should  be  very  careful  of  the  contents  of  what  they  put 
forth."(a) 

Where  the  writer  of  a  letter  published  in  a  newspaper, 
replying  to  a  question  asking  who  was  Zadkiel,  gave  the 
name  of  the  plaintiff,  who  was  the  proprietor  and  editor 
of  "  ZadkiePs  Almanac,"  and  stated  that  Zadkiel's  mis- 
chievous propensities  were  "  not  solely  involved  in  that 
foolish  publication,  '  Zadkiel's  Almanac,'  "  but  that  he  had 
"  gulled"  many  of  the  nobility  by  means  of  a  magic  ball  of 
crystal,  by  which  he  pretended  to  tell  what  was  going  on  in 
the  other  world,  and  that  he  took  money  for  "  these  profane 
acts,  and  made  a  good  thing  of  it;"  for  which  letter  an 
action  of  libel  was  brought,  Cockburn,  C.J.,  directed  the 
jury,  that  the  privilege  accorded  to  pul3lic  writers  would 
extend  to  a  denunciation  of  the  almanac  and  the  use  of  the 
ball  as  an  imposture,  but  not  to  an  unfounded  statement 
that  the  plaintiff  had  made  money  by  a  conscious  and  fraudu- 
lent imposture  by  the  use  of  the  magic  ball.  "If  the 
system,"  said  his  Lordship,  "  was  mischievous,  and  calculated 
to  delude  the  unwary  and  the  credulous,  it  was,  no  doubt, 
fit  subject  for  indignant  denunciation.    But  it  was  another 

(a)  WiUon  v.  Meed  and  Ors  (2  F.  &  F.  151,  152). 
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^^**  ^^'  thing  to  say  that  because  a  man  put  forward  such  a  publica- 
chapctb  viiL  tion  or  such  a  system,  a  public  writer  could  go  back  into 
his  past  history  and  state  facts  which  were  not  true  and 
were  calculated  to  do  him  injury.  His  system  might  be 
described  as  an  imposture,  but  facts  must  not  be  invented 
or  misstated  as  to  his  past  life  with  a  view  to  destroy  the 
credit  of  it."  His  Lordship  further  told  the  jury  that,  in 
order  to  find  a  verdict  for  the  defendant,  they  must  be 
satisfied  "  not  only  tliat  he  honestly  believed  that  the  plaintiff 
had  taken  money  for  a  fraudulent  exhibition,  but  that  he  had 
such  fair  grounds  for  his  imputation  that  his  inference  was 
not  so  unfair  as  to  be  reckless.''(^) 

An  action  having  been  brought  for  an  alleged  libel  con- 
tained in  the  foUowitig  paragraph,  published  in  a  newspaper : 
"  Eiot  at  Preston. — From  the  Liverpool  Courier. — It  appears 
that  Hunt  pointed  out  Counseller  Seager  to  the  mob,  and 
said,  ^  There  is  one  of  the  black  sheep.'  The  mob  fell  upon 
him  and  murdered  him.  In  the  aflfray  Hunt  had  his  nose 
cut  off.  The  coroner's  inquest  have  brought  in  a  verdict  of 
wilful  murder  against  Hunt,  who  is  committed  to  gaol. — 
Fudge" — the  plaintiff  contended  that  the  word  .  "  fudge" 
was  merely  introduced  with  reference  to  the  future,  in  order 
that  the  defendants  might  afterwards,  if  the  paragraph  were 
complained  of,  be  able  to  refer  to  it,  as  showing  that  they 
intended  to  discredit  the  statement.  Lord  Lyndhurst,  C.B., 
told  the  jury  that  the  question  was,  with  what  motive  the 
publication  was  made.  It  was  not  disputed  that  if  the  para- 
graph, which  was  copied  from  another  paper,  stood  without 
the  word  "fudge,"  it  would  be  a  libel.  If  they  were  of 
opinion  that  the  object  of  the  paragraph  was  to  vindicate  the 
plaintiffs  character  from  an  unfounded  charge,  the  action 
could  not  be  maintained ;  but  if  the  word  "  fudge"  were 
only  added  for  the  purpose  of  making  an  argument  at  a  future 
day,  then  it  would  not  take  away  the  effect  of  the  libel.(6) 

The  performances  at  theatres,  and  other  such  places  of 
public  entertainment,  may  be  freely  criticized  by  the  press, 
under  the  same  limitations  as  before  stated  with  regard  to 
other  matters  of  public  interest. 

In  an  action  for  hbel,  brought  by  the  proprietor  of  a  place 
of  public  entertainment  (where  he  sang  songs  supposed  to 
be  written  and  composed  by  himself),  against  the  editor  and 
printer  of  a  newspaper,  for  a  paragraph  insinuating  that  the 
songs  were  not  in  fact  written  by  the  plaintiff,  that  on  the 


CiiUeismt  on 
theatrical  and 
musical 
performances. 


(a)  Morrison  v.  Belcher  (3  F.  &  F.  614). 
if>)  Hunt  V.  Algar  (6  0.  &  P.  247,  248). 
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first  night  of  the  performance  there  had  been  a  very  thin  ^^!L^- 
audience,  and  that  composed  of  persons  admitted  by  orders,  chafhib  vm. 
and  that  they  alone  had  applauded  the  music  of  the  songs, 
which  was  of  a  very  inferior  kind ;  Lord  Kenyon  stated  the 
law  on  this  subject  to  be  "  that  the  editor  of  a  public  news- 
paper may  fairly  and  candidly  comment  on  any  place  or 
species  of  public  entertainment,  but  it  must  be  done 
fairly  and  without  malice  or  view  to  injure  or  prejudice  the 
proprietor  in  the  eyes  of  the  public ;  that  if  so  done,  however 
severe  the  censure,  the  justice  of  it  screens  the  editor  from 
legal  animadversion  ;  but  if  it  can  be  proved  that  the  com- 
ment is  unjust,  is  malevolent,  or  exceeding  the  bounds  of  fair 
opinion,  that  such  is  a  libel,  and  therefore  actionable."  (^) 

Where  a  newspaper  published  of  an  exhibitor  of  flowers  critictem  on 
at  a  horticultural  show,  that  "the  name  of  G.  is  to  be ^""^ "^**"^'^ 
rendered  famous  in  all  sorts  of  dirty  work;  the  tricks  by 
which  he  and  a  few  like  him  used  to  secure  prizes,  seem  to 
have  been  broken  in  upon  by  some  judges  more  honest  tlian 
usual.  If  G.  be  the  same  man  who  wrote  an  impudent 
letter  to  the  Metropolitan  Society,  he  is  too  worthless  to 
notice ;  if  he  be  not  the  same  man,  it  is  a  pity  two  such 
beggarly  souls  could  not  be  crammed  into  the  same 
carcase,"  the  Court  at  once  held  that  such  observations  did 
not  fall  within  the  limits  of  fair  criticism  on  G.'s  floral 
exhibition.  (6) 

The  published  productions  of  authors  are,  of  course,  also  Reviews, 
matters  of  public  interest,  which  the  press  may  freely  discuss 
and  criticize.  The  only  limit  which  the  law  places  to  the 
exercise  of  this  right  is,  that  it  be  not  made  the  occasion  for 
the  indulgence  of  private  spite  or  malice,  or  a  defamatory 
attack  on  the  personal  character  of  the  author  whose  work  is 
criticized.  Bond  fde  strictures,  however  unsparing  their 
character — ^ridicule,  however  poignant — may  be  employed, 
provided  the  limits  above  mentioned  be  not  exceeded ;  and, 
as  it  is  difficult,  if  not  impossible,  always  to  separate  the 
author  from  his  work,  criticisms  and  ridicule  which  affect 
him  personally,  but  only  in  his  character  of  author,  and  are 
not  directed  against  his  private  life,  are  not  libellous. 

"  Liberty  of  criticism,"  says  Lord  Ellenborough,(c)  "  must 
be  allowed,  or  we  should  have  neither  purity  of  taste  nor  of 
morals.  Fair  discussion  is  essentially  necessary  to  the 
truth  of  history  and  the  advancement  of  science.  That 
publication,  therefore,  I  shall  never  consider  as  a  libel  which 

(a)  Dihdin  v.  8wcm  (i  Esp.  28). 

(b)  Oreen  v.  Chapma/fi  (4  Bing.  N.  0.  92). 

(c)  Tahart  v.  Tipper  (i  Camp.  N.  P.  351). 
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^^^^'     has  for  its  object,  not  to  injure  the  reputation  of  any  indi- 
Chaptbs  vni.  vidual,  but  to  correct  misrepresentations  of  fact,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taate  in  literature, 
or  to  censure  what  is  hostile  to  morality." 

"Every  man,"  says  the  same  learned  judge,  in  another 
*  case,(a)  "  who  publishes  a  book  commits  himself  to  the  judg- 
ment of  the  public,  and  anyone  may  comment  upon  his 
performance.  If  the  commentator  does  not  step  aside  from 
the  work,  or  introduce  fiction  for  the  purpose  of  condemna- 
tion, he  exercises  a  fair  and  legitimate  right The 

critic  does  a  great  service  to  the  public  who  writes  down 
any  vapid  or  useless  publication,  such  as  ought  never  to 
have  appeared.  He  checks  the  dissemination  of  bad  taste, 
and  prevents  people  from  wasting  both  their  time  and 
money  upon  trash.  I  speak  of  fair  and  candid  criticism; 
and  this  everyone  has  a  right  to  publish,  although  the  author 
may  suffer  a  loss  from  it.  Such  a  loss  the  law  does  not 
consider  an  injury ;  because  it  is  a  loss  which  the  party 
ought  to  sustain.  It  is,  in  short,  the  loss  of  fame  and  profits 
to  which  he  was  never  entitled."  "Eidicule  is  often  the 
fittest  weapon  that  can  be  employed  for  such  a  purpose.  If 
the  reputation  or  pecuniary  interests  of  the  person  ridiculed 
suffer,  it  is  damnum  absque  injurid.  Where  is  the  liberty 
of  the  press  if  an  action  can  be  maintained  on  such  prin- 
ciples ?  .  .  .  .  We  really  must  not  cramp  observations  upon 
authors  and  their  works.  They  should  be  liable  to  criticism, 
to  exposure,  and  even  to  ridicule  if  their  compositions  be 
ridiculous ;  otherwise  the  first  who  writes  a  book  on  any 
subject  will  maintain  a  monopoly  of  sentiment  and  opinion 
respecting  it.  This  would  tend  to  the  perpetuity  of  error, 
Eeflection  on  personal  character  is  another  thing.  Show  me 
an  attack  on  the  moral  character  of  the  plaintiff,  or  any 
attack  upon  his  character  unconnected  with  his  authorship, 
and  I  shall  be  as  ready  as  any  judge  who  ever  sat  here  to 
protect  him;  but  I  cannot  hear  of  malice  on  account  of 
turning  his  works  into  ridicule."(6)  His  Lordship  added, 
that  if,  in  the  case  before  him,  the  party  writing  the  criticism 
followed  the  plaintiff  into  domestic  life,  for  the  purposes  of 
slander,  that  would  have  been  libellous. 

In  language  of  like  import,  Lord  Tenterden,  C.J., 
directed  a  jury,  on  the  trial  of  an  action  for  an  alleged  libel 
published  in  the  Lancet,  relating  to  the  plaintiff  as  the  editor 
of  another  medical  journal :(c)  "Whatever  is  fair  and  can 

(a)  Cair  v.  Hood  (i  Gamp.  N.  P.  358). 

(6)  I  Camp.  N.  P.  357. 
(c)  Madeod  v.  Wakley  (3  0.  &  P.  313). 
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be  reasonably  said  of  the  authors  of  works,  or  of  themselves  ^^"^^- 
as  connected  with  their  works,  is  not  actionable,  unless  it  CBArri»viii. 
appear  that^  under  the  pretext  of  criticising  the  works,  the 
defendant  takes  an  opportunity  of  attacking  the  character  of 
the  author ;  and  then  it  will  be  a  libel.  That  there  is  in 
this  publication  a  great  deal  of  ridicule  must  be  admitted  by 
every  one ;  and  I  think  that  there  appears  also  to  be  some 
rancour ;  still,  if  you  think  that  what  is  said  here  was  fairly 
called  for  by  what  the  plaintiff  had  done  as  the  editor  of 
another  publication,  the  defendant  is  entitled  to  a  verdict ; 
but  if  you  think  the  remarks  were  not  fairly  called  for,  you 
will  find  for  the  plaintiff." 

Where  the  alleged  libel  was  contained  in  a  critique  (pub- 
lished in  the  Atfienceum)  on  a  novel,  describing  the  work 
as  characterized  by  vulgarity,  profanity,  and  indelicacy, 
bad  French,  bad  German,  and  bad  English,  and  abuse  of 
persons  Uving  and  dead,  Cockbum,  C.J.,  directed  the  jury 
thus  as  to  the  critique :  "  That  it  was  severe  there  could  not 
be  a  doubt ;  but  the  question  was  whether,  severe  as  it  was, 
it  was  not  warranted  by  the  nature  of  the  work.  It  was  of 
the  last  importance  to  literature,  tad,  through  literature,  to 
good  taste  and  good  feeling,  to  morality  and  to  religion, 
that  works  published  for  general  perusal  should  be  such  as 
were  calculated  to  improve,  and  not  to  demoralize,  the  public 
mind;  and,  therefore,  it  was  of  vast  importance  that  criticism, 
so  long  as  it  was  fair  and  reasonable  and  just,  should  be 
allowed  the  utmost  latitude,  and  that  the  most  unsparing 
censure  of  works  which  were  fairly  subject  to  it  should  not 
be  held  libellous.  A  man  who  publishes  a  book  challenges 
criticism ;  he  rejoices  in  it  if  it  tends  to  his  praise,  and  if  it 
is  likely  to  increase  the  circulation  of  his  work ;  and,  there- 
fore, he  must  submit  to  it  if  it  is  adverse,  so  long  as  it  is  not 
prompted  by  malice,  or  characterized  by  such  reckless  dis- 
regard of  fairness  as  indicates  malice  towards  the  author. 
You  must  say  whether  in  this  case  you  think  the  critique 
was  the  fair  and  genuine  result  of  the  judgment  of  the  critic 
upon  the  work,  or  whether  it  was  prompted  by  reckless  dis- 
regard of  the  author's  feelings,  for  the  sake  of  displaying  the 
writer's  powers  of  denunciation.  It  was  all  very  well  for  the 
plaintiffs  counsel  to  contend  that  literature  should  be  free 
and  unfettered.  Be  it  so.  But  then,  if  you  give  on  the  one 
hand  the  utmost  latitude  to  literary  composition,  there 
ought  to  be  at  least  the  same  latitude  to  literary  criticism. 
Those  who,  in  their  capacity  as  literaiy  critics,  are,  so  to 
speak,  prosecutors  on  behalf  of  the  public,  should  be  allowed 
to  bring  to  the  bar  of  public  opinion  those  who  are  guilty  of 
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PiMiv.  delinquencies  against  good  taste,  against  morality,  or  against 
Ohamm  vni,  religion.  Tlie  critic  who  sits  in  judgment  upon  the  works 
of  others,  is,  no  doubt,  bound  to  be  impartial ;  but,  on  the 
other  hand,  he  cannot  pretend  to  be  infallible;  and,  even 
although  you  should  be  of  opinion  that  the  work  did  not 
wholly  deserve  the  description  given  of  it,  still  that  is  not 
the  question.  The  plaintiff's  counsel,  in  his  reply,  adroitly 
endeavoured  to  show  that  there  were  parts  of  the  critique 
which  were  not  sustained.  But  the  question  is  whetlier,  as 
a  whole,  it  was  fair,  or  prompted  by  motives  of  another 
character;  and  you  must  say  whether,  on  the  whole,  you 
think  this  was  a  fair  or  a  malicious  piece  of  criticism."(<^) 

The  defendants  in  the  case  last  referred  to,  having  con- 
sented to  the  withdrawal  of  a  juror,  afterwards  published  an 
article  commenting  on  the  proceedings  in  the  action,  and 
suggesting  as  a  reason  for  assenting  to  the  withdrawal  of  a 
juror  the  inability  of  the  plaintiff  to  pay  costs  if  the  verdict 
had  been  against  him.    Another  action  of  libel  having  been 
brought  for  the  publication  of  this  article,  Cockburn,  C.J., 
said  to  the  jury :  "  It  was  urged  by  the  plaintiff's  counsel, 
truly  enough,  that,  in  criticising  a  man's  work,  it  is  not 
proper  to  allude  to  his  private  circumstances.    But  in  this 
instance  the  object  was  to  explain  how  the  defendants  came 
to  consent  to  waive  a  verdict,  and  to  show  that  they  had 
substantially  attained  the  same  result ;  because,  if  they  had 
■    got  a  verdict,  in  all  probability  they  would  not  have  obtained 
their  costs.    If  you  think  that  the  allusion  was  brought  in 
only  to  make  an  attack  upon  the  circumstances  or  character  of 
(he  plaintiff,  it  would  be  malicious  and  actionable ;  but  if  it 
was  adverted  to  merely  in  order  to  explain  and  vindicate  the 
course  taken  by  the  defendants,  then  you  would  probably 
think  that  it  was  not  unfairly  introduced."(6) 

The  plaintiff  (Sir  John  Carr)  in  the  case  before  Lord 
Ellenborough,  had  written,  amongst  other  books,  one  called 
"  The  Stranger  in  Ireland ;"  and  the  alleged  libel  consisted 
of  a  book  entitled  "  My  Pocket  Book,  or  Hints  for  a  Eyghte 
merrie  and  conceited  Tour,  in  quarto,  to  be  called,  The 
Stranger  in  Ireland  in  1805,  by  a  knight  errant,"  and  con- 
tained a  frontispiece  entitled  "  Tho  Knight  leaving  Ireland 
with  regret."  The  declaration  alleged  that  this  frontispiece 
contained  a  false,  scandalous,  malicious,  defamatory,  and 
ridiculous  representation  of  the  said  Sir  John  in  the  form  of 
a  man  of  ludicrous  and  ridiculous  appearance,  holding  a 
pocket-handkerchief  to  his  face  and  appearing  to  be  weeping, 

(a)  Strauss  v.  Francis  (4  F.  &  F.  1 113). 
(h)  4  F.  &  F.  II 16.  The  jary  returned  a  verdict  for  the  defendant 
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and  also  containing  therein  a  certain  false,  malicious,  and  p^2|^^- 
ridiculous  representation  of  a  man  of  ludicrous  and  ridiculous  chajtm  viii. 
appearance,  foUovring  the  said  representation  of  the  said 
Sir  John,  and  representing  a  man  loaded  with  and  bending 
under  the  weight  of  three  large  books,  &c.,  and  a  pocket- 
handkerchief  in  one  of  his  hands,  the  comers  thereof 
appearing  to  be  held  or  tied  together,  as  if  containing  some- 
thing therein,  with  the  printed  word  "Wardrobe"  depend- 
ing therefrom,  thereby  falsely,  scandalously,  and  maliciously 
meaning  and  intending  to  represent,  for  the  purpose  of 
rendering  the  said  Sir  John  ridiculous,  and  exposing  him  to 
laughter,  ridicule,  and  contempt ;  that  one  copy  of  the  said 
first-mentioned  book,  and  two  copies  of  the  said  book  of 
the  said  Sir  John,  secondly  mentioned,  were  so  heavy  as  to 
cause  a  man  to  bend  under  the  weight  thereof ;  and  that  his, 
the  said  Sir  John's  wardrobe  was  very  small,  and  capable  of 
being  contained  in  a  pocket-handkerchief,  &c.  The  declara- 
tion laid  as  special  damage  that  Sir  John  had  lost  the  sale 
of  the  copyright  of  a  book  of  his,  giving  an  account  of 
a  tour  through  part  of  Scotland,  owing  to  the  publication 
of  the  alleged  libel.  Lord  EUenborough  said,  in  reference 
to  the  special  damage  laid  :  "  If  the  reputation  or  pecuniary 
interests  of  the  person  ridiculed  sufifer,  it  is  damnum  absque 
injurid.  Where  is  the  liberty  of  the  press  if  an  action  can 
be  maintained  on  such  principles  ?  Perhaps  the  plaintiflfs 
*  Tour  through  Scotland'  is  now  unsaleable  ;  but  is  he  to  be 
indemnified  by  receiving  a  compensation  in  damages  from 
the  person  who  may  have  opened  the  eyes  of  the  public  to 
the  bad  taste  and  inanity  of  his  compositions  ?  Who  would 
have  bought  the  works  of  Sir  Eobert  Filmer  after  he  had 
been  refuted  by  Mr.  Locke  ?  But  shall  it  be  said  that  he 
might  have  sustained  an  action  for  defamation  against  that 
great  philosopher,  who  was  labouring  to  enlighten  and 
ameliorate  mankind  ?  We  really  must  not  cramp  observa- 
tions upon  authors  and  their  works."  And  his  Lordship 
concluded,  after  laying  down  the  general  principles  above 
cited,  by  directing  the  jury  that  if  the  writer  of  the  publi- 
cation complained  of  had  not  travelled  out  of  the  work  he 
criticised,  for  the  purpose  of  slander,  the  action  would  not 
lie;  but  if  they  could  discover  in  it  anything  personally 
slanderous  against  the  plaintiff,  unconnected  with  the  works 
he  had  given  to  the  public,  in  that  case  he  had  a  good  cause 
of  action.(a) 

(a)  The  jury  retamed  a  verdict  for  the  defendants.  This  case  is 
constantly  referred  to  in  later  cases  as  a  leading;  anthoritj  on  the 
subject.    The  only  subsequent  reference  not  entirely  approving  of  it  is 

M  M  2 
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^^!!i^"  Falsely  to  impute  to  a  person  the  publication  of  any 
Chapctb  viiT.  immoral  or  absurd  literary  production,  would  be  libellous.(a^ 
False  impnta.  A  tradesman's  handbill,  circular,  or  advertisement  stands, 
^0  ma  or-  j^  rcspcct  of  the  right  of  commenting  upon  it,  on  the  same 
critfcinnson  footing  as  a  book,  and  may  be  made  the  subject  of  fair  and 
cStSojfs.TS!*''  reasonable  criticism  in  the  public  press  or  otherwise. 

"I  can  see  no  distinction,"  said  Byles,  J.,(J)  "between 
a  handbill  or  a  circular  or  advertisement  which  is  published 
to  all  the  world,  and  a  book :  both  are  literary  productions, 
and  are  addressed  to  the  public,  and  both  are  subject  to 
the  same  comment  and  criticism.  The  shape  in  which 
they  are  published  makes  no  difference ;  many  advertisements 
indeed  are  issued  in  the  form  of  books.  Two-thirds  of  the 
daily  newspapers  are  usually  taken  up  with  advertisements 
of  various  sorts.  It  is  plain,  therefore,  that  the  form  in 
which  the  publication  appears  can  make  no  diflference." 

A  marine  store-dealer  having  published  and  extensively 
circulated  a  handbill  setting  forth  the  prices  which  he  was 
prepared  to   give  for   a   variety  of   articles,  an   alderman, 
sitting  as  a  magistrate  at  Guildhall,  called  the  attention  of  a 
newspaper   reporter  to   it,   and  stigmatised  the  system  as 
most  pernicious  in  its  effects,  as  offering  great  inducements 
to  servants  to    rob  their    masters    and    mistresses.     The 
observations  of   the  alderman,  together  with  the  handbill 
itself,  were  published  in  th5  newspaper,  with  the  heading 
'*  Encouraging  Servants  to  Rob  their  Masters."    A  leading 
article  was   also  published,  commenting  upon  the  handbill 
and  ending  as  follows :  "  Will  Mr.  P.  (the  plaintifl^  allow  us 
to  put  this  simple  question  to  him— are  not  these  unheard-of 
high  prices,  these  clamorous  demands  for  rags,  bones,  kitchen 
stuff,  plated  metal  and  old  copper — are  not  these  dap-trap 
announcements,  that  flare  on  the  door-jamb  of  five  hundred 
dolly-shopkeepers  such  as  he,  a  premium  offered  to  dishonesty? 
a  direct  incentive  to  servants  to  rob  their  masters  and  mis- 
tresses ?    The  high  prices  which  the  Clapham  rag-merchant 
vaunts  his  ability  to  give,  the  ready  money  he  is  so  charm- 
ingly anxious  to  pay — these  read  very  much  like  invitations 
to  servants,  when  their  legitimate  and  allowed  perquisites 
run  short,  to  make  perquisites  for  themselves.     How  many 

by  Best,  C.J.  (in  Thompson  y.  ShacJcell,  i  M.  &.  Mai.  i88),  who  says, 
'*  I  have  myself  acted  on  the  doctrine  of  my  Lord  Ellenborough,  in 
the  case  referred  to,  though  I  do  not  go  qnite  so  far  as  he  did  in  that 
case,  becanse  I  think  no  personal  ridicule  of  the  author  is  justifiable." 

(a)  Tahart  v.  Tipper  (i  Camp.  N.  P.  350). 

(h)  Paris  v.  Levy  (9  0.  B.  K  S.  362 ;  3  L.  T.  N.  S.  324;  30  L.  J. 
II,  0.  P.).    See  also  Hunter  y.  8harpe  {ante,  p.  522). 
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visits  to  Mr.  P/s  omnium  gatJierum  does  it  take  for  one      ^^^v. 

to  Wandsworth  Police  Court?     Mr.    P.  may  be  a  very  Chap™viit. 

upright  man,  and  his  business  may  be  conducted  in  a  perfectly 

legitimate  manner ;  but  it  is  the  duty  of  all  employers  to 

warn  their  servants  against    the  specious    placards    that 

throw  out  baits  to  the  weak  and  ignorant,  and  tempt  the 

most  trustworthy  to  pilfering  and  malversation.    The  servant 

may  begin  with  a  surreptitious  piece  of  fat  or  a  few  rags ; 

she  may  end  by  rifling  her  mistress's  wardrobe,  and  running 

away  with  her  best  moire  antique  dresses.    The  footpage 

may  take  an  old  buckle  to  the  ragman  to  begin  with,  and 

end  by  breaking  open  the  plate  chest.    The  climax  of  Mr.  P.'s 

unprecedentedly  high  prices  may  be  penal  servitude." 

On  the  trial  of  an  action  of  libel  for  the  foregoing  publica- 
tion, Erie,  C.J.,  told  the  jury  that  if  the  plaintiff  put  forward 
and  drew  public  attention  to  a  handbill  which,  in  the  opinion 
of  the  editor  of  the  newspaper,  was  most  dangerous  to  honesty, 
and  held  out  a  temptation  to  servants  to  depart  from  their 
duty,  the  editor  might  be  able  strictly  to  excuse,  before  a 
jury,  the  remarks  which  he  made,  if  in  their  judgment  those 
remarks  were  well  founded  and  called  for  by  the  occasion ; 
but,  had  the  defendant  said  one  word  against  the  plaintiff 
with  reference  to  his  private  life  or  his  mode  of  managing 
his  business,  he  (the  learned  judge)  would  have  felt  bound 
to  say  that  there  was  no  pretence  of  justification.(a)    The 
jury  having  returned  a  verdict  for  the  defendant,  a  rule  nisi 
was  obtained  for  a  new  trial  on  the  ground  of  misdirection, 
but  the    rule  was    afterwards    discharged.(6)      "The    real 
question  was,"  said  Byles,  J.,  *'  did  the  remarks  exceed  the 
fair  licence  of  criticism,  and  degenerate  into  reflections  upon 
the  private   character  of  the   plaintiff."    "  I  think,"  said 
Keating,  J.,  "my  Lord  was   perfectly  right  in  telling  the 
jury  that  there  was  no  distinction  as  to  fair  comment  and 
criticism  between  a  handbill  and  a  book  or  any  other  publi- 
cation ;  as  also  in  telling  them  that  if  they  thought  that  the 
language  of  the  alleged  libels  was  that  of  fair  criticism,  and 
free  from  personal  imputation,  the  defendant  was  entitled  to 
their  verdict." 

It  has  been  doubted  (by  Pollock,  C.B.)  whether  the  rules  Books  priTiiciy 
which  have  been  laid  down,  in   the   decided   cases,  as  to**"*"^**^' 
criticisms  on  published  works  (which  invite  criticism)  would 

(a)  Of.  the  language  of  Lord  Abinger,  C.B.,  in  Fraser  v.  Berkeley 
(7  C.  &  P.  625) :  *'  If  a  critic,  in  criticising  a  book,  goes  ont  of  his 
yray,  and  attacks  the  private  character  of  the  author,  this  cannot  be 
justified,  and  the  author  may  recover  damages." 

(6)  Paris  v.  Levy  {ubi  supra). 
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Pamiv.      apply  to  works  not  published  but  only  circulated  among 
CKAPm  VIII.  friends.(a) 

Pictures.  The  law  is  the  same  as  to  comments  on  works  of  other 

kinds  wliich  appeal  to  the  public. 

Thus,  it  has  been  held  that  a  picture  publicly  erfiibited 
may  be  criticised  in  the  press;  and,  however  strong  the 
terms  of  censure,  no  action  for  libel  vnll  lie,  provided  the 
work  be  fairly  and  honestly  criticised  and  the  criticism  be  not 
made  the  vehicle  of  personal  malignity  towards  the  painter.(6) 
"If  this  be  really  an  honest  criticism  and  no  more,"  said 
Best,  C.J.,  to  the  jury,  "the  defendant  is  entitled  to  your 
verdict.  If  he  has  exceeded  the  limits  of  fair  and  ionest 
criticism,  then  you  will  find  for  the  plaintiff." 

And  where  an  architect  and  professor  of  arcliitecture  in 
the  Eoyal  Academy  brought  an  action  for  an  alleged  libel 
upon  him,  in  the  way  of  his  profession,  contained  in  a  publi- 
cation which  professed  to  give  an  account  of  the  principles 
of  a  new  order  of  architecture,  called  the  Boeotian  order 
of  architecture,  stating  it  to  have  been  invented  by  the 
plaintiff,  whom  it  termed  the  Boeotian  professor,  and  setting 
forth  several  absurd  principles  as  the  rules  of  the  new  order, 
which  it  illustrated  by  examples  of  buildings,  all  of  wliich 
were  the  works  of  the  plaintiff.  Lord  Tenterden,  C.J.,  thus 
directed  the  jury :  "  This  publication  professes  in  substance 
to  be  a  criticism  on  the  architectural  works  of  the  plaintiff. 
On  such  works,  as  well  as  on  literary  productions,  any 
man  has  a  right  to  express  his  opinion ;  and,  however  mis- 
taken in  point  of  taste  that  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  author  or  artist,  the 
person  entertaining  it  is  not  precluded  by  law  from  its  fair, 
reasonable,  and  temperate  expression.  It  may  be  fairly 
and  reasonably  expressed,  although  through  the  medium  of 
ridicule.  In  the  present  case  the  censure  is  certainly  strong; 
nevertheless,  if  you  think  the  criticism  fair,  reasonable,  and 
temperate,  although  it  may  not  be  correct,  the  defendant 
will  be  entitled  to  your  verdict ;  if  you  think  it  unfair  and 
intemperate,  and  written  with  the  intention  and  for  the  pur- 
pose of  injuring  the  plaintiff  in  his  profession,  by  imputing  to 
him  that  he  acts  on  absurd  principles  of  art,  you  wdll  find  for 
the  plaintiff."(c) 

(a)  Oatkercole  v.  MiaJl  (15  M.  &  W.  334). 
(b)  Thompson  v.  ShacJcell  (4  M.  &  Mai.  187). 
(c)  Soane  t.  Knight  (i  M.  <&  Mai.  75). 
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CHAPTER  IX,  ~ 

NEWSPAPER  REPORTS. 

I.  Reports  of  Judicial  "  Proceedings. 

It  may  now  be  considered  as  established  beyond  possibility  Beports  of 
of  doubt  that  an  impartial,  correct  (although  not  verbatim)  and  judS^u?^ 
bond  fide  report,  and    though  published  from  day  to  day,  ^^vestiffttions. 
of    any  proceedings    (at   any  rate,    if    not    ex  parte)    of 
a    court  of  justice,  is   pri\'ileged ;  unless    the    publication 
be  prohibited  by  the  Court  itself,  or  the  nature  of  the  trial 
unfits  it  for  publication;  and  the  privil^e  is  not  confined 
to  reports  of  the  proceedings  of  the  superior  courts. 

'^It  has  been  adjudged,"  says  Lord  Campbell,  C.J.,(a) 
''that,  if  the  due  administration  of  justice  is  supposed  so 
to  require,  the  Court  has  authority  to  make  an  order 
against  publishing  any  part  of  the  trial  till  the  whole  is 
concluded.  Nevertheless,  where  no  such  order  has  been 
made,  the  practice  has  long  existed  of  daily  publishing, 
without  any  disapprobation  from  the  Court,  each  day's 
proceedings  till  the  trial  is  concluded.  And  in  several 
instances-  this  practice — ^which,  in  reality,  only  extends  the 
area  of  the  Court — has  been  found  highly  beneficial  in  the 

discovery  of  material  evidence The  law  upon  such 

a  subject  must  bend  to  the  approved  ^usages  of  society, 
though  still  resting  upon  the  same  principle,  that  what 
is  hurtful  and  indicates  malice  should  be  punished,  and  that 
what  is  beneficial  and  bond  fide  should  be  protected." 

The  reason  for  allowing  this  liberty  of  publication  is  Groondf  for 
stated  by  the  same  learned  judge  in  another  case,(6)  to  be —  »"m«nity» 
that  the  balance  of  public  benefit  from  the  publicity  is  great : 
it  is  of  great  consequence  that  the  public  should  know  what 
takes  place  in  Court,  and  the  proceedings  are  under  the  con- 
trol* of  the  judges;  the  inconvenience,  therefore,  arising 
from  the  chance  of  the  injury  to  private  character,  is  infini- 
tesimally  small  as  compared  to  the  convenience  of  publicity. 
To  the  same  effect  Lawrence,  J.,  in  B^  v.  Wright  :(c)  "  The 
general  advantage  to  the  country  in  having  these  proceedings 
made  public,  more  than  counterbalances  the  inconveniences 
to  private  persons  whose  conduct  may  be  the  subject  of 
such  proceedings." 

(a)  Lewis  v.  Levy  (El.  Bl.  &  El.  560;  27  L.  J.  282,  Q.  B.) 
(b)  Davison  v.  Duncan  (7  El.  &  Bl.  231).  (c)  8  T.  R.  298. 
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Piwjv.  Reports  of  judicial  proceedings  do,  in  fact,  only  extend 
CHAnnnc.  that  publicity  which  is  so  important  a  feature  of  the 
administration  of  the  law  in  England,  and  thus  enable  to 
be  witnesses  of  it,  not  merely  the  few  whom  the  Court  can 
hold,  but  the  thousands  •  who  can  read  the  report3.(a) 
"  The  Courts,"  says  Lord  Campbell,(&)  "  are  open  to  all ; 
but  they  are  of  limited  extent,  and  only  a  small  number  of 
persons  can  be  present  in  them;  but,  by  means  of  the 
press,  the  whole  nation  is  informed  of  what  takes  place, 
and  is  put  in  a  position  to  form  an  opinion  upon  the 
conduct  of  the  jury,  the  judge,  and  the  witnesses." 

According  to  Cockbum,  C.J.,  the  immunity  enjoyed  by 
publications  of  the  proceedings  of  courts  of  justice  rests 
upon  a  twofold  ground.  "In  the  English  law  of  libel," 
says  his  Lordship,(c)  "  malice  is  said  to  be  the  gist  of  an 
action  for  defamation.  And  though  it  is  true  that  by 
malice,  as  necessary  to  give  a  cause  of  action  in  respect 
of  a  defamatory  statement,  legal,  and  not  actual,  malice 
is  meant — while  by  legal  malice,  as  explained  by  Bayley, 
J.,  in  Bromage  v.  Fro8ser,(d)  is  meant  no  more  than 
the  wrongful  intention  which  the  law  always  presumes 
as  accompanying  a  wrongful  act,  without  any  proof  of 
malice  in  fact — ^yet  the  presumption  of  law  may  be  rebutted 
by  the  circumstances  under  which  the  defamatory  matter  has 
been  uttered  or  published;  and  if  this  should  be  the  case, 
though  the  character  df  the  party  concerned  may  have 
suffered,  no  right  of  action  will  arise.  'The  rule,'  says 
Lord  Campbell,  in  the  case  of  Taylor  v.  Rawkins,{e)  *is 
that  if  the  occasion  be  such  as  repels  the  presumption  of 
malice,  the  communication  is  privileged,  and  the  plaintifif 
must  then,  if  he  can,  give  evidence  of  malice.'  It  is  thus 
that,  in  the  case  of  reports  of  proceedings  of  courts  of  justice, 
though  individuals  may  occasionally  suffer  from  them,  yet, 
as  they  are  published  without  any  reference  to  the  indi- 
viduals concerned,  but  solely  to  afford  information  to  the 
public,  and  for  the  benefit  of  society,  the  presumption  of 
malice  is  rebutted,  and  such  publications  are  held  to  be 
privileged.  The  other,  and  the  broader,  principle  on  which 
this  exception  to  the  general  law  of  libel  is  founded  is,  that 
the  advantage  to  the  community,  from  publicity  being  given 

(a)  Per  Wilde,  B.,  delivering  the  judgment  of  the  Court  of  Ex- 
chequer in  Pophcm,  v.  Pickhum  (7  H.  &  N.  898 ;  5  L.  T.  N.  S.  846 ; 
31  L.  J.  133,  Ex.). 

(6)  Andrews  v.  Chapman  (3  Car.  &  Kir.  289). 

(c)  Waeon  v.  Walter  (L.  Eep.  4  Q.  B.  87).  (cQ  4  B.  <&  C.  255, 

(e)  16  Q.  B.  321 ;  20  L.  J.  314,  Q.  B. 
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to  the  proceedings  of  courts  of  justice,  is  so  great,  that  the      ^^"^^' 
occasional  inconvenience  to  individuals  arising  from  it  must    chattbbIX. 
yield  to  the  general  good." 

With  reference  to  the  last  of  the  qualifications  stated  Pnwicatton 
at  the  beginning  of  this  chapter,  of  the  general  right  to  fmpxttper.  **' 
publish  the  proceedings  of  courts  of  justice,  Bayley,  J., 
says,  in  Bex  v.  Creevey  :(a)  "  It  has  been  argued  that  the 
proceedings  of  courts  of  justice  are  open  to  publication. 
Against  that,  as  an  unqualified  proposition,  I  enter  my 
protest.  Suppose  an  indictment  for  blasphemy,  or  a  trial 
where  indecent  evidence  was  necessarily  introduced,  would 
every  one  be  at  liberty  to  poison  the  minds  of  the  public 
by  circulating  that  which,  for  the  purposes  of  justice,  the 
Court  is  bound  to  hear?  I  should  think  not;  and  it  is 
not  true,  therefore,  that  in  all  instances  the  proceedings  of 
a  court  of  justice  may  be  published." 

And  it  was  expressly  decided  in  Hex  v.  CaTlile(b)  that  it  is 
not  lawful  to  publish  even  a  correct  report  of  the  proceed- 
ings in  a  court  of  justice,  if  it  contain  matter  of  a  scandalous, 
blasphemous,  or  indecent  nature.  "We  are  bound,"  said 
Bayley,  J.,(c)  "  for  the  purpose  of  justice,  to  hear  evidence  in 
the  course  of  judicial  proceedings,  the  publication  of  which, 
at  any  distant  period  of  time,  or  at  any  time  afterwards,  may 
have  the  effect  of  an  utter  subversion  of  the  morals  and  reli- 
gion of  the  people.  It  very  often  happens  that,  for  the 
purposes  of  justice,  our  ears  may  be  shocked  with  extremely 
offensive  and  indelicate  evidence.  But  though  we  are  bound, 
in  a  court  of  justice,  to  hear  it,  other  persons  are  not  at  liberty 
afterwards  to  circulate  it  at  the  risk  of  those  effects,  wliich, 
in  the  minds  of  the  young  and  unwary,  such  evidence  may 
be  calculated  to  produce."  To  the  same  effect  Maule,  J.,  in 
a  later  case  :{d)  "  Matters  may  appear  in  a  court  of  justice 
that  may  have  so  immoral  a  tendency,  or  be  so  injurious  to 
the  character  of  an  individual,  that  their  publication  could 
not  be  tolerated." 

In  Rex  V.  Carlile{e)  the  defendant  had  published,  with  the 
heading  "  The  Mock  Trial  of  Mr.  Carlile,"  a  full  and  correct 
report  of  the  trial  of  an  indictment  for  publishing  "  Paine's 
Age  of  Eeason,"  in  the  course  of  which  Mr.  Carlile  had  read 
over  to  the  jury  the  whole  of  that  book.  The  Court  were 
unanimous  in  holding  that  the  republication  of  the  book 
could  not  be  justified  on  the  ground  that  it  was  part  of  a  true 
report  of  what  took  place  at  the  trial. 

(a)  I  M.  &  S.  281.  (6)  3  B.  &  Aid.  169. 

(c)  3  B.  &  Aid.  167.  {d)  Hoare  v.  SUverlock  (9  C.  P.  23). 

(e)  3  B.  A  Aid.  167. 


533 


LAW    OF  LIBEL. 


PjlmIV. 

CXARXB  IX. 


PnbUcfttlon  of 
proceedings  not 
expartt. 


The  publication  of  a  report  of  a  prosecution  for  selling  an 
obscene  libel  ("  The  Confessional  Unmasked,"  anU,  pp.  387, 
388),  which  set  forth  the  whole  of  the  obscene  work,  was 
held  to  be  itself  an  obscene  libel.(a) 

Subject  to  the  qualifications  that  the  publication  be  not  ot 
matters  blasphemous,  seditious,  or  indecent,  and  that  it  be 
not  forbidden  by  the  Court,  it  is  justifiable  to  publish  a  fair 
and  accurate  report  of  any  trial  or  other  proceeding,  in 
any  court  of  justice ;  and  no  action  of  libel  can  be  maintained 
for  a  statement,  occurring  in  such  report,  of  the  charges 
made  against  any  of  the  parties. 

In  the  first  reported  case  on  this  subject,(6)  which  was  an 
action  against  the  publisher  of  the  Tivies  for  an  alleged  libel 
contained  in  a  report  of  an  application  made  to  the  King's 
Bench  for  an  information  against  two  justices  for  conspiracy, 
the  defendant  pleaded  only  the  general  issue,  and  at  the 
trial  proved  that  the  report  was  a  true  and  faithful  account 
of  what  had  passed  in  the  King's  Bench  upon  the  motion. 
The  Court  were  of  opinion  that  the  action  could  not  be  main- 
tained; but,  some  doubts  being  entertained  whether  the 
matter  of  justification  should  not  have  been  specially  pleaded, 
the  case  stood  over,  and  no  judgment  was  ever  given. 

The  dicta  of  many  learned  judges  in  subsequent  cases  are 
clear  on  the  subject.  "  As  a  general  rule,"  says  Maule,  J.,(c) 
"  it  may  be  assumed  that  the  publication  of  a  fair  account  of 
what  passes  in  a  court  of  justice,  not  ex  parte,  is  justifiable, 
unless  there  be  something  to  take  it  out  of  that  rule."  "  It 
is  a  good  defence  to  an  action  of  libel,"  says  Lord  Campbell, 
C. J.,((ti)  "  that  it  consists  of  a  fair  and  impartial  (though  not 
verbatim)  report  of  a  trial  in  a  court  of  justice." 

The  same  protection  has  been  extended  to  a  fair  report, 
published  in  a  newspaper,  of  the  proceedings  held  in  gaol 
before  a  registrar  in  bankruptcy,  under  sects.  10  X  and  102  of 
the  Bankruptcy  Act,  1861,  upon  the  examination  of  a  debtor 
in  custody.(«)  "  The  only  question,"  said  Pollock,  C. J.,  "  is 
whether  the  registrar's  court  was,  under  the  circumstances,  a 
public  court.  I  think  that  it  was.  We  ought,  in  my  opinion, 
to  make  as  wide  as  possible  the  right  of  the  public  to  know 
what  takes  place  in  any  court  of  justice,  and  to  protect  a  fair, 
h(md  fide  statement  of  proceedings  there." 

(a)  l^iede  Appt.,  Brcmnam,  Bespt.  (L.  R  7  G.  P.  261). 
(6)  Cwmj  T.  WaU&r  (i  Boa.  &  JP.  525). 

(c)  Hoare  v.  SilverlocJc  (9  C.  B.  23). 

(d)  Lewis  v.  Levy  (El.  Bl.  &  EL  553). 

(e)  ByaUa  v.  Leader  (L.  Rep.  i  Ex.  296;  14  L.  T.N.  S.  563;  35 
L.  J.  185,  Ex.). 
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The  proceedings  before  examiners  appointed  under  9  Geo.  4,      ^^^v. 
c.  22,  8.  7,  to  examine  into  the  sufficiency  of  the  sureties  on    ch^b  ix. 
the  trial  of  an  election  petition,  were  also  held  to  be  proceed- 
ings before  a  legal  court,  of  which  a  fair  and  accurate  report 
might  be  published.(a) 

It  was  held  by  the  House  of  Lords,(6)  on  appeal  from  the 
Scotch.  Court  of  Session,  that  the  publication,  in  a  book 
called  "The  Scottish  Mercantile  Society's  Eecord"  (known 
amongst  the  trading  community  as  the  "  Black  List"),  of  a 
copy  of  the  register  of  protests  for  non-acceptance  and  non- 
payment of  bills  of  exchange  and  promissory  notes,  estab- 
lished by  the  Scotch  Acts  of  1681  and  1696,  and  the 
12  Geo.  3,  c.  72,  and  23  Geo.  3,  c.  18,  was  not  libellous,  the 
contents  of  the  register  being  public  property,  and  the 
publication  of  them  authorized ;  and  the  result  of  the  various 
Acts  of  Parliament  being  to  give  the  registration  the  effect 
of  a  decree  or  judgment  of  the  Court  of  Session.  "  It  is 
equivalent,"  said  the  Lord  Chancellor,  "  to  what  in  this 
country  we  call  a  judgment  upon  a  waiTant  of  attorney. 
In  neither  case  does  the  Court  interfere,  but  in  both,  as  in 
cases  of  judgment  by  default  and  decreet  in  absence,  the 
party  having  a  right  to  the  authority  of  the  Court  to  confirm 
his  claim,  obtains  the  judgment  as  of  course.  Whether  that 
judgment  is  obtained  by  authority  of  Parliament,  or  by  the 
consent  of  parties,  or  by  the  practice  of  the  Court,  appears 
to  me  to  be  immaterial.  It  is  for  all  purposes  a  judgment 
of  the  Court  until  altered  or  reversed,  and  entitled  to  all  the 
attributes    of    any  judgment  after  the  longest  and  most 

contested  litigations Is  it,  then,  unlawful  to  state  or 

publish  the  decreet  or  judgment  of  courts  of  justice  ?  If 
their  proceedings  are  public,  so  must  be  the  result  of.  such 
proceedings — namely,  the  judgment.  For,  although  the 
steps  preliminary  to  the  judgment  are  not  transacted  in  open 
court  (the  whole  being  incontestable  in  that  stage),  yet  the 
whole  is  supposed  to  be  the  result  of  regular  proceedings  in 
court."  (c) 

If,  however,  the  publisher  of  such  a  *'  Black  list"  inserts 
in  it,  as  a  still  existing  liability,  a  judgment  which  has  been 
satisfied  by  payment,  he  is,  according  to  a  decision  of  the 
Irish  Court  of  Queen's  Bench,  (d)  liable  to  an  action  of  libel, 
and,  if  special  damage  has  been  caused  by  the  publication, 
also  to  an  action  for  a  false  representation. 

(a)  Cooper  v.  Lawson  (8  A.  &  El.  746). 
(6)  Flemvng  v.  Newton  (i  H.  L.  Cas.  363). 

(c)  I  H.  L.  Cas.  377,  378. 
(d)  McNaUy  v.  Oldham  (8  L.  T.  N.  S.  604). 
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Pjlw  IV. 
Chapteb  IX. 


Reports  of  0« 
parte  Tpnoeed- 
ings  and  pre- 
livdnary  Inves- 
tigation! before 
magUtratee. 


"  He  would  have  been  justified,"  said  Lefroy,  C. J.,  "  if  he 
had  published  the  judgment  as  it  stood  in  reality,  as  a  judg- 
ment annulled  and  satisfied";  but  if,  instead  of  that — ^if  instead 
of  availing  himself  of  a  legal  right,  which  none  of  us  mean  to 
question,  the  right  of  publishing  a  judgment,  a  true  copy  of 
a  judgment,  so  long  as  the  party  does  not  add  a  sting  to  it — 
if  he .  adds  the  sting  that  it  is  an  unsatisfied  judgment, 
this  becomes  an  exercise  of  a  legal  right  with  an  addition 
which  makes  that  injurious  to  the  plain tiflf,  in  a  way  that  it 
would  not  have  been,  if  he  represented  the  truth  of  the  trans- 
action  The  case  in  Scotland  was  very  different  from  the 

present  one.  The  party  there  acted  under  an  Act  of  Parlia- 
ment, and  what  he  did,  he  did  bond  fide  and  according  to  the 
truth  of  the  transaction.  The  very  contrary  has  been  the 
case  here." 

With  regard  to  reports  of  ex  parte  proceedings  and  preli- 
minary investigations  the  law  does  not  seem  to  be  quite  free 
from  doubt. 

Where  the  ex  parte  proceeding  or  preliminary  investigation, 
though  it  lasts  during  several  days,  is  also  the  end  of  the 
matter  as  terminating  in  the  discharge  of  the  person  accused, 
it  may  be  taken  as  settled  that  a  correct  and  impartial  report 
of  it  may  be  published. 

Thus,  in  a  case  where,  a  charge  of  perjury  having  been 
preferred  against  the  plaintiff,  the  investigation  before  a 
magistrate  was  adjourned  from  time  to  time,  and  the  defendant 
published  in  his  newspaper  a  report  of  each  day's  proceedings 
in  next  day's  impression— one  on  the  26th  of  June,  stating 
that  the  plaintiff  was  charged  with  perjury,  and  an  adjourn- 
ment, but  reserving  the  report ;  another  on  the  4th  of  July, 
also  stating  an  adjournment,  in  language  intimating  that 
there  would  be  a  report  of  the  proceedings  of  the  day  to 
which  the  proceedings  were  adjourned ;  and  the  third  on  the 
1 8th  of  July,  stating  that  "  the  magistrate  dismissed  the  sum- 
mons, there  not  being  suflBcient  evidence  to  secure  a  convic- 
tion," the  two  former  reports  being  headed  "Wilful  and 
Corrupt  Perjury;"  it  was  held  by  the  Court  of  Queen's 
Bench,  after  verdict  finding  that  the  reports  were  fair  and 
correct,  that  an  action  of  libel  could  not  be  maintained  by 
the  plaintiff  for  their  publication.(a) 

In  reply  to  an  argument,  urged  on  behalf  of  the  plaintiff, 
that  the  privilege  of  reporting  legal  proceedings  must  be 
confined  to  the  superior  courts  of  law  and  equity,  the  Court 
said :  "  On  such  a  question  the  dignity  of  the  Court  cannot  be 
regarded;    and  we  must  look   only  to  the  nature  of  the 

(a)  Lewie  t.  Levy  (EL  BL  &  El.  537 ;  27  L.  J.  287,  Q.  B.). 
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alleged   judicial    proceeding  which  is  reported.    For  this      ^^*'^- 
purpose  no  distinction  can  be  .made  between  a  court  of   Cni^FTM  ix. 
pie  povdre  and  the  House  of  Lords  sitting  as  a  court  of 
justice.'*  • 

**  Proceedings  before  magistrates  under  stat.  ii  &  I2  Vict. 
0.  43/'  said  Lord  Campbell,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  "with  respect  to  summary  convictions  and 
orders  in  which,  after  both  parties  are  heard,  a  final  judg- 
ment is  given,  subject  to  appeal,  are,  we  think,  strictly  of  a 
judicial  nature :  the  place  in  which  such  proceedings  are  held 
is  an  open  court;  the  defendant  as  well  as  the  prosecutor, 
has  a  right  to  the  assistance  of  an  attorney  and  counsel^  and 
to  call  what  witnesses  he  pleases ;  and  both  parties  having 
been  heard,  the  trial  and  the  judgment  may  lawfully  be 
made  the  subject  of  a  printed  report,  if  that  report  be  impar- 
tial and  correct.'* 

The  Court  had  no  hesitation^  in  this  case,  in  holding  the 
defence  sufficient  as  to  the  reports  of  the  first  and  third 
day's  proceedings;  the  great  doubt  was  as  to  the  report 
of  the  second  day's  proceedings,  which  set  out  evidence 
injurious  to  the  plaintiff,  whilst  the  charge  against  him 
was  still  pending.  "If  the  whole  inquiry,"  said  Lord 
Campbell,  "had  taken  place  before  a  magistrate  during 
one  hearing,  would  an  impartial  and  correct  report  of  the 
proceeding  published  in  a  newspaper  next  morning  have 
been  actionable  ?  We  think  not.  ....  And  for  the  same 
reasons  an  impartial  and  correct  report  of  the  proceed- 
ings at  the  three  different  hearings  would  have  been  privi- 
leged, if  published  simultaneously  on  the  i8th  of  July. 
We  have,  therefore,  only  to  consider  the  effect,  under  the 
circumstances  of  the  case,  of  there  having  been  three 
publications  instead  of  one.  Considering  that  the  three 
taken  together  are  found  by  the  jury  to  have  been  a  true 
and  faithful  and  bond  fde  report  of  the  proceedings  against 
the  plaintiff  on  tliis  charge  of  wilful  and  corrupt  perjury, 
we  think  that  the  second  cannot  be  selected  and  taken 
separately  to  be  a  libel.  Had  there  been  no  other  notice  of 
the  charge  in  the  defendant's  journal,  it  might  well  have 
been  deemed  malicious  and  actionable.  But  the  number  of 
26th  of  June,  after  stating  the  adjournment,  says  '  as  the 
publication  of  what  transpired  might  frustrate  the  ends  of 
justice,  we  reserve  our  report  until  the  next  hearing.'  From 
the  number  of  the  4th  of  July  it  might  reasonably  be  inferred 
that  a  report  would  subsequently  be  given  of  what  should 
be  done  at  the  adjourned  meeting:  and  the  number  of  i8th 
of  July  concludes  the  history  by  stating  that  the  magistrate 
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paitiv.     dismissed  the  summons.    We  do  not  see  how,  on  principle, 
Chaptkb  IX.   fj^Q  is  to  be  distinguished  from  the  daily  report  in  a  news- 
paper of  a  criminal  trial,  which  lasts  several  days,  before  the 
Court  of  Queen's  Bench  or  the  Central  Criminal  Court,  or 

at  the  assizes The   decision  of  Lord   Chief  Justice 

Eyre  and   his  brethren,  in  Curri/  v.    Walter(a)  rested  on 
sound    legal    principles,    and    is  now    almost  universally 
approved  of.     On  the  same  principles,  we  think,  we  ought 
to  hold  in  this  case  that  no    action  can  be  maintained 
for  any  part  of  the  impartial  and   correct   and    bond  fide 
report  of  the  proceedings  against  the  plaintiff  before  the 
magistrate,  which  ended  in  the  charge   being  dismissed; 
although,  the  proceeding  being  adjourned  from  day  to  day, 
the  report  appeared  in  portions  in  different  numbers  of  the 
defendant's  journal." 
SdSrta^oom-        Where,  however,  the  result  of  the  preliminary  proceedings 
mittaf  or  holding  before  the  magistrate  is  that  the  person  charged  with  an 
^  **"•  indictable  offence  has  been  committed  for  trial,  or  held  to  bail, 

the  publication  of  a  report  of  the  proceedings  is,  according  to 
several  authorities,  a  libel.  In  the  more  recent  cases,  how- 
ever, on  the  subject,  the  publication  of  such  reports  is 
regarded  with  greater  favour ;  and  the  older  cases,  when  the 
particular  circumstances  of  each  come  to  be  examined, 
are  not  quite  so  strong  the  other  way  as  they  are  sometimes 
thought  to  be. 

In  the  first  case,  indeed,  on  the  subject,  that  of  Bex  v.  Leeff>) 
tried  before  Heath,  J.,  in  1804,  being  an  information  against 
the  printers  of  the  Hussex  Journal  for  publishing  the  deposi- 
tions, taken  before  a  justice,  against  a  person  accused  of 
murder,  the  statement  of  the  depositions,  according  to  the 
meagre  report  of  the  case,(c)  containing  "several  expres- 
sions and  representations  prejudicial  to  the  character  of* 
the  accused,  the  learned  judge  refused  to  admit  evidence  of 
the  correctness  of  the  report,  being  "  of  opinion  that  the  mere 

(a)  I  Bos.  &  P.  525.  Lord  Campbell  pointed  oat  in  a  previons  part  of 
his  judgment  that  tne  proceeding  reported  in  Gurry  v.  Walter  {vide 
ante,  p.  538;.  was  an  ex  parte  one,  "  whereas,"  said  his  Lordship,  "in 
liie  case  which  we  have  to  consider,  the  present  plaintiff  was  fully 
heard  before  the  magistrate,  and  had  an  opportunitj  to  call  what 
witnesses  he  chose  on  his  behalf.  Nor  was  the  proceeding  more  final 
there  than  here ;  for  the  application  to  the  King's  Bench  for  a  criminal 
information  might  have  been  renewed  on  an  affidavit  of  notice  given 
to  the  magistrates ;  and  an  indictment  for  the  conspiracy  might  have 
been  found  by  a  grand  jnry." 

(6)  5  Esp.  123. 

(c)  As  to  the  general  character  of  Espinasse's  Beports,  see  13  Q-  B. 
840,  844,  and  5  El.  <&  Bl.  453. 
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publication  of  ex  parte  evidence,  before  a  trial,  was  of  itself 
highly  criminal" 

In  Bex  V.  Fisher, {a)  which  was  an  indictment  for  a  libel, 
tried  before  Lord  Ellenborough  in  i8ir,  the  captain  of  a 
vessel  was  charged  before  a  magistrate  with  a  felonious 
assault  on  a  lady  on  board  his  own  ship,  and  was  held  to 
bail  to  take  his  trial  for  the  ofifence.  The  report,  published 
in  the  defendant's  newspaper,  was  not  a  mere  statement  of 
the  nature  of  the  charge  and  the  evidence  given  on  the 
examination  before  the  magistrate,  but  a  highly  coloured 
narrative  of  the  transaction,  interspersed  with  comments  of 
the  writer  tending  to  inflame  violently  the  public  against 
the  accused.  It  told  of  the  assistance  rendered  by  a  pas- 
senger who,  having  his  attention  attracted  by  the  cries  of 
the  lady,  "  instantly  rushed  to  the  spot  in  time  to  prevent 
the  perpetration  of  the  vile  and  dishonourable  intentions 
of  the  captain,  from  whose  loathsome  embrace  he  extricated 
his  almost  senseless  victim ;"  stated  that  immediate  applica- 
tion was  made  for  a  warrant,  "in  consequence  of  which 
the  criminal  is  likely  to  meet  the  legal  punishment  of 
his  villainy;"  described  the  accused  as  not  seeming  "the 
least  affected  at  his  disgraceful  situation,  or  feeling  in  the 
slightest  degree  tfie  very  contemptuous  manner  in  which 
he  was  regarded  by  all  who  were  aware  of  his  unmanly 
conduct;"  and  continued — "He  employed  a  shorthand 
writer,  a  barrister,  and  a  phalanx  of  friends,  if  possible  to 
intimidate  his  accuser  by  the  publicity  of  her  exposure. 
Notwithstanding  these  attempts,  however,  to  screen  himself 
behind  her  delicacy,  she  gave  her  testimony  in  the  clearest 
and  most  collected  manner,  which  conscious  innocence  and 
innate  virtue  could  only  have  enabled  her  to  accomplish." 

Such  an  inflammatory  account  of  the  preliminary  investi- 
gation before  the  magistrate  could  not,  of  course,  be  regarded 
as  an  impartial  and  dispassionate  report  of  what  had  taken 
place,  and  we  can  feel  no  surprise  at  its  being  held  a  libel. 
"  Does  this  publication,"  said  Lord  Ellenborough,  (6)  "  leave 
the  mind  in  a  state  of  equipoise  as  to  his  guilt  or  innocence  ? 
No  one  with  the  feelings  of  a  man  can  read  it  without 
being  roused  to  indignation  against  the  person  whose  mis- 
conduct is  depicted  in  such  glowing  colours.  Even  if  a  fair 
and  dispassionate  account  of  the  examination  were  allowed, 
is  this  account  fair  and  dispassionate  ?  It  comes  to  con- 
clusions which  would  only  be  fair  after  verdict.  It  assumes 
everything  that  the  woman  said  to  be  true,  and  represents 

(a)  2  Camp.  563.  (h)  2  Camp.  571. 
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paitiv.  ^g  accused  as  conscious  of  his  guilt.  It  talks  of  *  tlie 
CsArruix.  coutemptuous  manner  in  which  he  was  regarded  by  all  who 
were  aware  of  his  unmanly  conduct/  and  triumphantly 
asserts  that '  he  is  likely  to  meet  the  legal  punishment  of  his 
villainy.'  Allowing  the  utmost  latitude  to  fair  and  candid 
statement,  is  this  to  be  tolerated  ?  Jurors  and  judges  are 
still  but  men ;  they  cannot  always  control  feelings  excited  by 
such  inflammatory  language.  If  they  are  exposed  to  be  thus 
warped  and  misled,  injustice  must  sometimes  be  done." 

Lord  Ellenborough,  indeed,  lays  down  the  rule  broadly, 
that  all  publications  of  preliminary  proceedings  before 
magistrates  are  illegal.  "  The  publication/'  he  said,  "  of 
proceedings  in  courts  of  justice,  where  both  sides  are  heard 
and  matters  are  finally  determined,  is  salutary,  and  there- 
fore it  is  permitted.  The  publication  of  these  preliminary 
examinations  has  a  tendency  to  pervert  the  public  mind,  and 
to  disturb  the  course  of  justice ;  and  it  is  therefore  illegal. 
.  .  •  .  Trials  at  law,  fairly  reported,  although  they  may 
occasionally  prove  injurious  to  individuals,  have  been  held  to 
be  privileged.  Let  them  continue  so  privileged.  But  these 
preUminary  examinations  have  no  such  privilege.  Their 
only  tendency  is  to  prejudge  those  whom  the  law  still  pre- 
sumes to  be  innocent,  and  to  poison  the  sources  of  justice. 
"  But/'  added  his  Lordship,  "  what  defence  can  be  made  for  a 
publication  like  this,  which,  besides  containing  an  tx  'parts 
statement  of  evidence  before  a  magistrate,  against  a  man  who 
has  had  no  opportunity  to  defend  himself,  actually  denomi- 
nates him  a  criminal  and  describes  him  as  a  monster  ? "  This 
case  can  hardly  be  regarded  as  a  decisive  authority  against 
the  lawfulness  of  publishing  a  bare  and  impartial  report  of 
preliminary  examinations  before  magistrates. 

The  next  case  on  the  subject  of  ex  parte  examinations(a) 
was  also  one  in  which  comments  on  the  conduct  of  the 
parties  were  added  to  the  report.  A  riot  having  taken  place 
at  Brighton,  the  high  constable  called  for  the  assistance  of 
the  military,  who  charged  the  mob,  and  one  person  was 
killed.  An  inquest  was  held  before  the  coroner,  which  lasted 
some  days  and  ended  in  a  verdict  of  wilful  murder  against 
the  high  constable,  one  of  his  assistants,  and  the  soldier 
who  caused  the  death  of  the  deceased.  The  defendant, 
before  the  jury  had  finished  their  labours,  published  in  his 
newspaper  a  statement  of  the  evidence,  accompanied  with 
remarks  tending  to  cast  blame  on  the  high  constable  and 
the  other  peace  officers  for  imprudently  and  unnecessarily 

(a)  Bex  v.  Fleet  (i  B.  &  Aid.  379). 
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calling  out  the  military  for  the  purpose  of  suppressing  the      ^^j^^- 
tumult  which  had  arisen.    The  Court  made  absolute  a  rule   Cnrat  ix. 
for  a  criminal  information. 

In  Duncan  v.  Thyxiites{d)  the  plaintiff  had  been  charged 
before  a  magistrate  with  indecently  assaulting  a  female 
cliild,  and  the  report  contained  a  statement  that  the  evidence 
of  the  child  herself  and  her  cousin  "  displayed  such  a  compli- 
cation of  disgusting  indecencies  that  we  cannot  detail  it." 
The  Court  of  King's  Bench  held  (on  demurrer  to  a  plea) 
that  the  report  could  not  be  justified  on  the  ground  of 
being  a  correct  report  of  the  proceedings  which  took  place 
in  the  course  of  a  preliminary  inquiry  before  a  magistrate ; 
and  there  is  no  doubt  that  the  judgment  of  the  Court,  which 
was  delivered  by  Abbot,  C.J.,  proceeds  on  the  general 
ground  that  any  publication  of  such  proceedings  is  unlawful. 
The  Chief  Justice  said  of  the  case  of  Gitrry  v.  Walter(h)  that, 
though  of  great  authority  in  itself  and  deriving  additional 
weight  from  the  manner  in  wliich  it  is  mentioned  by  Law- 
rence, J.,  in  The  King  v.  Wright .{c)  "  it  has  not,  however, 
received  the  sanction  of  subsequent  judges ;  and  it  differs  in 
some  important  facts  from  the  present  case.  It  was  an 
account  of  a  proceeding  in  this  Court,  a  Court  instituted  for 
final  determination  as  well  as  preliminary  inquiry,  and 
whose  doors  are,  as  they  ought  to  be,  open  to  so  many  of 
the  public  as  can  be  conveniently  accommodated  witliin  its 
walls.  The  proceeding  now  in  question  was  before  justices 
of  the  peace,  and  was  of  a  kind  which  they  mfty  lawfully 
conduct  in  private  whenever  they  may  think  fit  to  do  so. 
That  proceeding  terminated  by  a  refusal  of  the  application, 
and  not  by  putting  the  subject  into  a  train  for  further 
inquiry  and  trial.  The  proceeding  in  question  terminated, 
in  the  first  instance,  by  holding  the  accused  to  bail  for  his 
future  appearance  before  the  justices,  and  finally  by  holding 
him  to  bail  to  take  his  trial  before  a  j\xT}\  Such  a  trial, 
therefore,  might  be  expected  at  the  time  of  each  of  the  pub- 
lications. This  Court  has,  on  more  than  one  occasion  within 
a  few  years,  been  called  on  to  express  its  opinion  judicially 
on  the  publication  of  preliminary  and  ex  parte  proceedings, 
and  has  on  every  occasion  delivered  its  judgment  against  the 
legality  of  such  proceedings,  as  was  done  by  Mr.  Justice 
Heath  in  the  year  1804,  in  the  case  of  The  Xing  v.  Lee.(d) 
Other  judges  have  delivered  opinions  to  the  same  efifect,  and 
it  is  well  known  that  many  other  persons  have  lamented  the 

(a)  3  B.  &  C.  556.  (/))  I  Bos.  &  P.  525. 

(c)  8  T.  B.  293.  (d)  5  Esp.  123. 
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paotiv.  inconvenience  and  the  mischievous  tendency  of  such  publica- 
chaptmix.  tions.  They  were,  within  the  memory  of  many  persons  now 
living,  rare  and  unfrequent ;  they  have  gradually  increased 
in  number,  and  are  now. unhappily  become  very  frequent 
and  numerous ;  but  they  are  not  on  that  account  the  less 
unlawful,  nor  is  it  less  the  duty  of  those  to  whom  the  admi- 
nistration of  justice  is  entrusted  to  express  their  judgment 
against  them;"  and  his  Lordship  added,  that  the  Court 
wished  it  not  to  be  inferred  from  the  preceding  remarks 
that  they  thought  the  publication  of  ex  parte  proceedings 
even  in  that  court  was  a  matter  allowable  by  law. 
Later  caiei.  Lord  Campbell(a)  points  out  that,  in  all  the  cases  relied 

on  in  support  of  the  proposition  that  the  publication  of  any 
preliminary  proceeding  before  a  magistrate  is  unlawful, 
there  were  vituperative  comments  accompanying  the  state- 
ment of  the  evidence,  or  some  aggravation  attending  the 
publication  of  the  report,  or  some  peril  wliich  was  likely  to 
be  caused  to  the  person  complaining  of  it,  and  that  the  same 
objection  could  not  exist  in  the  case  of  a  report  of  a  preli- 
minary inquiry  before  a  magistrate,  which  turned  out  to  be 
unfounded  and  was  dismissed. 

"  We  are  not  prepared,"  said  his  Lordship,  in  delivering 
the  judgment  of  the  Court  of  Queen's  Bench  in  the  case  of 
Lewis  V.  Levijy  "  to  lay  down  for  law  that  the  publication  of 
preliminary  inquiries  before  magistrates  is  universally  law- 
ful ;  but  we  are  not  prepared  to  lay  down  for  law  'that  the 
publication*  of  such  inquiries  is  universally  unlawful ;"  and 
of  the  case  of  Curry  v.  Walter  he  says  that  it  "  has  been 
often  criticized,  but  never  overturned,  and  often  acted  upon." 

The  legality  of  publishing  an  accurate  and  impartial  report 
of  the  preliminary  proceeding,  where  it  has  ended  in  the 
dismissal  of  the  charge,  must,  as  before  stated,  be  taken  to 
be  now  settled  by  the  decision  in  Lewis  v.  Levy  ;(6)  and  some 
eminent  judges  have  recently  refused  to  join  in  unqualified 
disapprobation  of  accurate  and  impartial  reports  of  pro- 
ceedings which  do  not  so  end,  but  in  which  the  accused  is 
held  to  bail  or  committed  for  trial. 

"We  give  no  opinion,'*  said  Lord  Campbell,  in  the 
case  last  referred  to,  "  in  favour  of  the  general  legality 
of  publishing  reports  of  preliminary  examinations  before 
a  magistrate,  where  the  party  accused  has  been  com- 
mitted or  held  to  bail  for  an  indictable  offence ;  but  we 
cannot  join  in  the  sweeping  condemnation  of  police  reports 

(a)  Lewis  v.  Levy  (EL  BL  «&  EL  557 ;  27  L.  J.  287,  Q.  B. 
(6)  EL  Bl.  &  El.  537 ;  27  L..  J.  287,  Q.  B. 


NEWSPAPEE  REPOKTS.  547 

which  has  been  pronounced  obiter,  before  the  benefit  arising      Pa»»iv. 
from  those  reports  had  been  fully  experienced.    We  believe   chap™  ix. 
that  they  often  lead  to  the  detection  and  punishment  of  crime, 
and  that  they  sometimes  assist  in  the  vindication  of  character. 
Against  the  severe  denunciations  of  police  reports  by  several 
eminent  judges  may  be  placed  the  following  opinion  of  Lord 
Denman,  C.J.,  solemnly  delivered  by  him  before  a  select 
committee  of  the  House  of  Lords,  in  the  year  1843,  ^^  the 
law  of  libel:    'I  have  no  doubt  that'  police  reports  'are 
extremdy  useful  for  the  detection  of  guilt,  by  making  facts 
notorious,  and  for  bringing  those  facts  more  correctly  to  the 
knowledge  of  all  parties  interested  in  unravelling  the  truth. 
The  public,  I  think,  are  perfectly  aware    that   those  pro- 
ceedings are  ex  parte,  and  they  become  more  and  more  aware 
of  it  in  proportion  to  their  growing  intelligence ;  they  know 
that  such  proceedings  are  only  in  course  of  trial,  and  they 
do  not  form  their  opinion  till  the  trial  is  had.      Perfect 
publicity  of  judicial  proceedings  is  of  the  highest  importance 
in  other  points  of  view,  but  in  its  effects  on  character  I  think 
it  desirable.    The  statement  made  in  open  court  will  pro- 
bably find  its  way  to  the  ears  of  all  in  whose  good  opinion 
the  party  assailed  feels  an  interest,  probably  in  an  exag- 
gerated form,  and  the  imputation  may  often  rest  on  the  wrong 
person  :  both  these  evils  are  prevented  by  correct  reports.'" 
And   Cockburn,    C.J.,    in   a   still    more   recent    case,(a) 
referring  to  the  modern  growth  of  the  right    to    publish 
reports  of  judicial  proceedings,  said  :   "  Till  a  comparatively 
recent  time  the  sanction  of  the  judges  was  thought  necessary 
even  for  the  publication  of  the  decisions  of  Courts  upon  pointe 
of  law.      Even  in   quite    recent   days    judges,  in   holding 
publication  of  the  proceedings   of  courts  of  justice  lawful, 
have  thought  it  necessary  to  distinguish  what  are  called  ex 
parte  proceedings  as  a  probable  exception  from  the  operation 
of  the  rule.     Yet  ex  parte  proceedings  before  magistrates, 
and  even  before  this  Court — as,  for  instance,  on  applications 
for  criminal  informations — are  published  every  day,  but  such 
a  thing  as  an  action   or  indictment   founded   on  a  report 
of  such  an  ex  parte  proceeding  is  unheard  of  ;  and  if  any  such 
action  or  indictment  should  be  brought,  it  would  probably  be 
held  that  the  true  criterion  of  the  privilege  is,  not  whether 
the  report  was  or  was  not  ex  parte,  but  whether  it  was  a  fair 
and  honest  report  of  what  had  taken  place,  published  simply 
with  a  view  to  the  information  of  the  public,  and  innocent 

(a)  Wason  y.  Wallet'  (8  B.  &  S.  730;  L.  Rep.  4  Q.  B.  94;  19  L.  T. 
N. -8.418;  38  L.  J.  34,  Q.  B.). 

N  N  2 
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of  all  intention  to  do  injury  to  the  reputation  of  the  party 
affected."(a) 

Having  regard  to  these  remarks  of  judges  so  distinguished, 
it  appears  exceedingly  doubtful  whether  a  correct,  impartial, 
and  dispassionate  report  of  proceedings  before  a  magistrate, 
which  end  in  the  accused  being  held  to  bail  or  committed  for 
trial,  would  now  be  held  a  libel.  We  know,  as  a  matter  of 
fact,  that  such  reports  are  daily  published  with  impunity. 

Since  the  preceding  was  written  (1871),  a  great  forward 
step  (in  the  opinion  of  the  author)  has  been  taken  by  the 
Common  Pleas  Division  in  Usill  v.  ffales,{b)  holding  that  the 
report  of  an  ex  parte  application  to  a  magistrate,  which  he 
declined  to  entertain  on  the  ground  that  he  had  no  juris- 
diction, was  privileged.  Lord  Coleridge,  C.J.,  indeed,  was  of 
opinion  that  the  decision  in  Levris  v.  Levy  (arUe,  pp.  540,  541) 
covered  the  case.  "  I  am  of  opinion,"  said  his  lordship, 
"  that  this  is  a  case  in  which  there  was  a  judicial  proceeding, 
terminating,  not  in  the  discharge  of  the  party  accused, 
because  there  was  no  such  person  before  the  magistrate,  but 
terminating  in  a  refusal  to  proceed  with  the  charge,  and  to 
set  the  criminal  process  in  motion.  I  am  unable  to  distin- 
guish the  principle  of  Levds  v.  Levy  from  that  involved  in  the 
present  case."  A  surer  ground  on  which- to  rest  the  decision 
is  (it  is  respectfully  submitted)  supplied  by  what  is  stated  in 
a  previous  part  of  his  lordship's  judgment — viz.,  "that  there  is 
a  certain  elasticity  in  the  rules  which  apply  to  questions  of 
privilege  (development  is  perhaps  the  more  correct  expression), 
and  that  the  courts  have  from  time  to  time  applied,  as  best 
they  may,  what  they  think  is  the  good  sense  of  the  rules 
which  exist  to  cases  which  have  not  been  positively  decided 
to  come  witliin  them."(c) 

If  a  matter  which  he  has  no  jurisdiction  to  deal  with  in 
any  way  is  brought  before  a  magistrate,  the  publication  of  a 
report  of  the  proceedings,  containing  defamatory  matter, 
cannot  be  justified  on  the  ground  of  its  being  a  correct  and 
fair  report  of  the  proceedings  of  a  legal  court. 

"As  to  magistrates,"  said  Lord  Campbell  in  Levins  v. 
L€vy,(dy  "  if,  while  occupying  the  bench  from  wliich  magis- 
terial business  is  usually  administered,  they,  under  pretence 

(a)  See  the  case  of  Plnero  v.  Goodlahe  (15  L.  T.  N.  S.  676). 

(6)  L.  E.  3  C.  P.  D.  319.  (c)  P.  327. 

{d)  El.  Bl.  &  El.  554:  27  L.  J.  287,  Q.  B.  Cf.  Hthhins  t.  Lee 
(4  F.  Sl  F.  243),  where  Cockbnm,  C.J.,  laid  it  down  that  a  public 
writer  was  privileged  in  discussing  the  conduct  of  magistrates  in  dis- 
missing a  charge  of  felony  without  fully  hearing  the  evidence*  and 
even  in  commenting  upon  the  evidence  ^iven,  in  support  of  the  view 
that  tho  charge  ought  not  to  have  been  dismissed. 
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of  giving  advice,  publicly  hear  slanderous  complaints  over      ^tllF^' 
which  they  havo  no  jurisdiction,  although  their  names  may    Chawbe  ix, 
be  in  the  commission  of  -the  peace,  reports  of  what  passes 
before  them  are  as  little  privileged  as  if  they  were  illiterate 
mechanics  assembled    in  an    alehouse.      Hence  the  well- 
decided  case  of  McGregor  v.  Thwaites'' 

In  McGregor  v.  Thwaites,{a)  a  Mr.  Prince  and  a  Captain 
Antrim  waited  upon  the  lord  mayor  elect  (who  sat  for  the 
lord  mayor)  to  request  his  advice  as  to  three  orphan  children 
who  had  been  brought  home  to  England  by  Captain  Antrim 
from  Poyais  on  the  Mosquito  Shore  in  America,  to  which 
place  a  large  number  of  persons  had  emigrated  from  Great 
Britain.  A  report  of  what  occurred  before  the  magistrate 
was  published  in  a  newspaper,  of  which  the  following  was 
the  important  part:  "Mr.  Prince  stated  that  about  200  of 
the  victims  of  delusion  had  returned  from  the  Mosquito 
Shore  to  Honduras  in  a  state  of  utter  destitution,  and  of 
disease  which  terminated  the  suflFerings  of  a  great  part  of 
them  soon  after.  They  must  have  all  died  but  for  the  charity 
of  the  people  and  the  authorities  of  Honduras.  The  poor 
creatures  had  been  led  by  Mr.  McGregor  to  expect  a  land 
where  they  would  live  in  the  greatest  plenty,  where  every- 
thing was  flourishing,  and  but  little  labour  would  be  required  : 
it  was  mentioned  to  them  as  a  mark  of  the  improvement  of 
the  place,  that  a  fine  theatre  had  been  established  and  otlier 
establishments  formed,  indicative,  not  merely  of  civilization 
and  comfort,  but  of  luxury.  Captain  Antrim  mentioned  a 
charge  which  the  poor  creatures  had  preferred  to  him  against 
McGregor.  Most  of  those  who  sailed  from  Leith  were  poor 
people,  who  had  by  their  frugality  saved  small  sums  of  money 
of  from  £  I  s  to  £30 ;  McGregor  learned  the  property  which  the 
settlers  had  with  them,  and,  telling  them  that  Scotch  money 
would  not  pass  at  the  settlement,  persuaded  them  to  give  it 
all  up  to  him,  and  take  his  drafts  for  the  amounts  upon  his 
bankers  at  Poyais.  The  savings  were  all  given  up  to  him, 
and  it  is  perhaps  unnecessary  to  add,  that  the  settlers,  on 
their  arrival  at  the  houseless  wilds  of  Poyais,  found  that  no 
such  thing  as  a  banking  house  was  in  existence.  Captain 
Antrim  regretted  that  he  had  not  arrived  sooner,  as  another 
ship  had  sailed  with  settlers  for  the  same  place  just  before 
his  arrival,  who,  he  feared,  would  also  fall  a  sacrifice.  He 
had  thought  it  his  duty  to  make  the  statement  publicly,  that 
the  poor  might  be  put  on  their  guard."  To  an  action  of 
libel  for  the  publication  of  this  report,  the  publisher  pleaded 

(a)  3  B.  &  0.  556. 
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paw^v.  ^j^^  yj-j.  Prince  and  Captain  Antrim  did  go  before  the  magis- 
Chapteb  IX.  trate  and  make  the  statements  charged  as  libellous,  and  that 
the  alleged  libel  contained  a  correcit  and  fair  account  of  the 
proceedings  before  the  magistrate,  and  that  the  facts  charged 
in  it  were  true.  The  jury  having  found  that  the  report  was 
a  true,  fair,  and  correct  report  of  the  proceedings  before  the 
lord  mayor  elect,  but  that  the  facts  charged  in  it  were  not  true, 
the  Court  held  that  the  publication  could  not  be  justified  on 
the  ground  of  its  being  a  correct  and  fair  report  of  what 
took  place  before  the  lord  mayor  elect,  as  the  matter  was 
not  brought  before  him  in  his  judicial  character  or  in  the 
discharge  of  his  magisterial  functions. 

"I  think,"  said  Littledale,  J.,  "that  the  lord  mayor  elect 
had  no  legal  authority  to  inquire  into  the  matter  brought 
before  him  by  Captain  Antrim ;  that  he  was  not  then  exer- 
cising his  office  of  magistrate,  and  that  this  case  is  to  be 
considered  in  the  same  light  as  if  the  communication  had 
been  made  to  him  in  his  private  room.  It  is  unnecessary, 
therefore,  to  decide  in  this  case,  whether  the  defendant 
would  have  been  justified  in  publishing  this  matter  in  a 
newspaper,  if  it  had  contained  a  connect .  report  of  a  proceed- 
ing which  had  taken  place  before  a  magistrate  acting  in  a 
judicial  capacity." 

The  Court  also  held,  in  tliis  case,  that  the  defendant  was  not 
justified  by  reason  of  his  having  mentioned  in  the  libel  the 
names  of  the  parties  who  stated  the  matter  of  it  to  the  magis- 
trate ;  because,  as  to  part  of  the  slanderous  matter,  no  action 
would  lie  against  the  party  who  stated  it  to  the  magistrate : 
it  had  become  actionable  only  by  reason  of  its  being  published 
in  print,  and,  therefore,  by  stating  the  names  of  the  persons 
who  uttered  it,  no  right  of  action  was  given  against  them. 
DiBtinetton  On  the  subjcct  of  Want  of  jurisdiction,  an  important  dis- 

SSd'i^uta?*"'  tinction  was  pointed  out  by  Lord  Coleridge,  C.J.,  in  VsUl  v. 
wmt  of  juTbdic-  Hales{a)  between  "  a  real  and  inherent  want  of  jurisdiction  on 
account  of  the  nature  of  the  complaint,  and  what  may  be 
called  a  resulting  want  of  jurisdiction  because  the  facts  do  not 
make  out  the  charge."  "  It  has  long  been  held,"  said  his  lord- 
ship, "  and  I  think  most  properly  held,  that  it  is  not  the  result 
but  the  nature  of  the  application  made  to  the  magistrate 
which  founds  his  jurisdiction  ;  and,  wherever  an  application 
is  made  to  a  magistrate  as  to  a  matter  over  which,  supposing 
the  facts  to  bear  out  the  statement,  he  has  jurisdiction,  he  then 
has  jurisdiction  to  ascertain  whether  the  facts  make  out  a  case 
for  the  exercise  of  that  jurisdiction  which,  if  the  facts  make 
out  the  case,  undoubtedly  he  has  ; "  and  his  lordship  referred 

(a)  L.  E.  3  C.  P.  D.  323. 
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in  support  of  this  view  to  Reg.  v.  £oUon,{a)  and  the  judgment     p^jwiv. 
of  Sir  John  Eichardson  in  BrUtain  v.  Kinnaird,{b)  chjlptbb  ix. 

A  newspaper  reporter  of  the  proceedings  at  a  trial  cannot  Heport" 
be  expected  to  discriminate  nicely  between  what  is  strictly  JSJ'fer!"^ 
relevant  and  what  is  irrelevant  to  the  issue ;  and  a  fair  and 
full  report  would  be  held   protected,   though  it  contained 
some  defamatory  matter  not  relevant  to  the  issue;  at  any 
rate  where  it  is  not  wholly  and  palpably  irrelevant. 

"I  do  not  concur j"  said  Bramwell,  B.,  in  Ryalls  v. 
Leader, (c)  "in  the  suggestion  made  to  us,  viz.,  that  what  is 
irrelevant  and  libellous  on  a  third  person  is  not  protected. 
There  are  cases  where  an  individual  must  suffer  for  the 
public  good,  and  it  is  difficult  to  draw  the  line  between 
relevancy  and  irrelevancy."  "  Wherever,"  said  Channell,  B., 
in  the  same  case,  "the  report  is  of  something  not  wholly 
irrelevant,  then,  at  any  rate,  the  fact  that  it  contains  reflec- 
tions on  a  third  person  does  not  prevent  the  reporter  from  . 
being  protected." 

The  report  of  judicial  proceedings,  whatever  the  tribunal  Report  mnit  net 
before  which  they  take  place,  must,  in  order  to  be  protected,  ousoommenS". 
be  free  from  comments  injurious  to  the  character  of  any  of 
the  persons  named  in  it,  and  must  be  accurate  as  well  as 
fair.     "  The  moment  comments  are  made,"  said  Lord  Camp- 
bell,(c?)  "  the  immunity  is  gone." 

"  If  any  comments  are  made,"  said  the  same  learned 
judge  in  another  case,(e)  "  they  should  not  be  made  as  part 
of  the  report.  The  report  should  be  confined  to  what  takes 
place  in  court,  and  the  two  things,  report  and  comment, 
should  be  kept  separate." 

The  report  of    preliminary    proceedings    before  justices  Report  «houid 
ouglit  to  state  nakedly,  and   without  any   high   colouring,  o? effectof  ^ 
the  facts  as  they  appear  in  evidence ;  it  should  not  describe  o^wence. 
their  effect  merely,  as  pointing  to  or  establishing  the  guilt  of 
the  accused,  or  confinning  or  negativing  the  account  of  the 
matter  given  by  him. 

Thus,  a  report  of  the  proceedings  upon  the  hearing  of  a 
summons  before  a  magistrate,  charging  a  person  with  having 
committed  perjury,  which  stated  simply  that  the  evidence 
before  the  magistrate  "  entirely  negatived  "  the  story  of  the 
accused,  was  held  not  to  be  protected ;  and  a  plea,  justifying 
it  on  the  ground  that  it  was  a  fair  and  correct  report  of  the 


(a)  I  Q.  B.  66.  (6)  i  B.  &  B.  432. 

(c)  L.  ilep.  I  Ex.  300;  14  L.  T.  N.  S.  563;  35  L.  J.  185,  Ex. 

{d)  Lewie  v.  Levy  (El.  Bl.  &  El.  544).     Of.  Behrens  v.  Alkn  (3  F.  & 

F.  135)- 

(e)  Andrewi  v.  Chapman  (3  Car.  &  Kir.  288). 
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vmiY.  proceedings  which  had  taken  place,  was  held  bad,  even  after 
cnAPTM  IX.  verdict  for  the  defendant.(a)  "  The  reporter,"  said  Lord 
Campbell,  "  takes  upon  himself  to  aver  that  the  evidence 
adduced  against  the  plaintiff  entirely  negatived  his  story. 
Such  conclusions  are  wholly  unjustifiable.  And,  where  the 
report  of  law  proceedings  has  mixed  up  with  it  commentaries 
reflecting  upon  any  of  the  parties  whose  names  appear  in  it, 
it  entirely  loses  the  privilege  which  it  might  otherwise  claim." 

This  observation  of  Lord  Campbell's  must,  of  course,  be 
limited;  in  its  application,  to  remarks  of  a  defamatory 
character  which  cannot  be  justified  as  fair  and  band  fide 
comments  on  a  matter  of  public  interest ;  such  fair  and  bond 
fide  comments  being,  as  we  have  before  seen,(&)  protected. 

It  must  also  be  borne  in  mind  that  not  all  comments 
require  a  justification.  Some  comments  are  little  more  than 
another  mode  of  stating  wJiat  has  gone  before.  "  It  would 
be  extravagant,"  said  Lord  Denman,  C.J.,  in  Cooper  v. 
Zaio8on,{c)  "to  say  that  in  cases  of  libel,  every  comment 
upon  facts  requires  a  justification.  But  a  comment  may 
introduce  independent  facts,  a  justification  of  which  is  neces- 
sary. A  comment  may  be  the  mere  shadow  of  the  previous 
imputation ;  but  if  it  infers  a  new  fact,  the  defendant  must 
abide  by  that  inference  of  fact,  and  the  fairness  of  the 
comment  must  be  decided  upon  by  the  jury." 

A  highly  coloured  account  of  the  trial  of  a  prosecution 
against  an  attorney  and  judge  of  a  Court  of  conscience  for 
an  assault — headed  "judicial  delinquency,"  calling  him  "  our 
hero,"  describing,  amongst  other  similar  things,  how,  on  the 
instant  of  being  pronounced  guilty,  he  bustled  out  of  court, 
"reduced  to  a  condition  in  which  ordinary  manners  or 
brutality  might  be  expected  to  excite  some  little  compassion  ;" 
how  he  was  pursued  by  hisses,  and  "  the  feelings  of  disgust 
and  indignation  triumphed  over  the  decorum  of  the  court ;" 
and  adding  that  "  though  it  clearly  appeared  from  the  testi- 
mony of  every  person  that  was  in  the  room"  when  the  assault 
was  committed  except  him,  that  no  violence  had  been  used 
against  him,  yet  he  had  sworn  to  a  violent  assault  committed 
upon  him  by  the  prosecutor — was  attempted  to  be  justified 
by  a  plea,  referring  generally  to  "  such  parts  of  the  supposed 
libel  as  purport  to  contain  an  account  or  statement  of  the 
trial,"  and  stating  that  such  parts  contained  a  just  and  faithful 
account  of  the  trial ;  but  the  Court  gave  judgment  for  the 
plaintiff.(d)    Lord  EUenborough,  C.J.,  said  that  the  case  of 

|(rt)  Lewis  T.  Levy  (El.  Bl.  &  El.  544). 
(h)  See  the  precedin^^  chapter.  [c)  8  A.  &  El.  753. 

(J)  8tile8  V.  Nokes  (7  East,  453;. 
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Curry  v.  Walter(a)  only  shows  that  a  fair,  plain,  unvarnished      Pawjv. 
account  of  proceedings  in  a  court  of  justice  is  not  a  libel ;  but    Chxpte*  el 
not  that  a  highly-coloured  picture,  mixed  up  with  insinua- 
tions  of  perjury  is  not  a  libel.(6) 

The  report  must  not  even  insinuate  that  any  of  the  wit-  BeportmoBt 
nesses  had  committed  perjury.  SJJ^  of****  * 

Thus,  where  an  account  of  the  proceedings  under  a  commis-  peijory. 
sion  of  lunacy,  in  which  the  plaintiff  had  been  examined  as  a 
witness  (to  prove  the  insanity  of  Mr.  W.),  did  not  set  out  his 
evidence,  but  stated  shortly  that  "it  was  attempted  to  he 
pt'oved  by  the  testimony  of  Mr.  E.,  the  plaintiff,  that  Mr.  W. 
had  conversed  in  a  peculiar  manner  with  him  on  a  certain 
day ;"  that  "  on  this  evidence  it  was  ineant  to  be  inferred  that 
Mr.  W.  was  insane  at  that  time  and  on  that  day ;  but  Mr. 
E.^s  testimony  being  unsupported  by  tliat  of  any  other  person, 
it  failed  to  have  any  effect  on  the  jury ;"  that  "  the  (Ajed  of 
fixing  on  the  22nd  of  Septeiriber  was  to  set  aside  a  will 
supposed  to  be  made  on  that,  day ;"  and  concluded  thus : 
"  Mr.  Jervis  made  a  splendid  speech  of  two  hours'  duration 
in  favour  of  Mr.  W.'s  sanity,  and  commented  with  cutting 
severity  on  the  testimony  of  Mr.  E.,''  it  was  held  that  the 
whole  publication,  taken  together,  was  libellous,  and  that  a 
plea  justifying  the  concluding  sentence  only  was  bad  on 
demurrer.(c)  "Eeading  the  whole  of  the  libel  together," 
said  Tindal,  C. J.,  "  it  is  impossible  not  to  perceive  that  the 
intention  of  the  writer  was  not  simply  to  convey  an  idea 
that  the  speech  made  on  the  occasion  alluded  to  was  cutting 

and  severe,  but  that  the  severity  was  deserved The 

statements  that  'it  was  attempted  to  be  proved,'  &c.,  that 
'  it  was  meant  to  be  inferred,'  that  the  plaintiff's  testimony 
was  '  unsupported,'  and  tliat  the  *  object'  of  fixing  on  the  day 
named  was  to  set  aside  a  will — all  clearly  show  that  the 
writer  of  the  paragraph  intended  to  convey  the  imputation 
that  the  plaintiff^s  testimony  was  untrue,  and  got  up  for  the 
occasion,  and  discredited  by  the  jury.  Then  the  conclusion 
that  Mr.  Jervis  'made  a  splendid  speech,  and  commented 
with  cutting  severity  on  the  testimony  of  the  plaintiff/  was 
calculated,  in  conjunction  with  what  had  gone  before,  to 
impress  the  reader  with  the  notion  that  the  severity  was 
deserved,  and  the  force  of  it  felt  by  the  plaintiff,  from  a 
consciousness  of  its  justice."  Parke,  J.,  added :  "  I  think  it 
impossible  to  read  the  publication  in  question  without  coming 
to  the  conclusion  that  it  is  libellous,  inasmuch  as  it  imputes 

(a)  I  Bos.  &  P.  525.  (5)  7  East,  504. 

(c)  EoheriB  v.  Brown  (4  Moo.  &  S.  407 ;  iq  Bixig.  519}. 
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perjury  to  the  plaintiff;  and  a  defendant  has  no  right  to  select 
chaptebix.   for  justification  a  part  of  a  libel  which,  standing  alone,  would 

possibly  not  be  actionable."(«) 

A  newspaper  report  of  an  examination  into  the  sufficiency 
of  the  sureties  on  an  election  petition,  before  the  examiners 
appointed  under  9  Geo.  4,  c.  22,  s.  7,  set  forth  affidavits 
stating  circumstances  to  show  that  the  plaintiff,  who  had 
sworn  to  his  own  sufficiency  as  one  of  the  sureties,  was 
embarrassed  in  his  affairs,  unable  to  pay  liis  debts,  and  an 
insufficient  surety ;    and,   after  asking  why,  being  uncon- 
nected with  the  borough,  he  should  take  so  much  trouble 
about    the    matter,   proceeded — "There    can    be    but    one 
answer  to  these  very  natural  and  reasonable  queries :  he  is 
hired  for  the  occasion/'     The  publisher  of  the  newspaper, 
against  whom  an    action    of    libel    was    brought,    having 
pleaded  that  the  publication  was  a  correct  report  of  pro- 
ceedings  in  a  legal  court,  together  with  a  fair  and  bond 
fide  commentary  thereon,  it  was  held  that  the  statement  as 
to  the  plaintiff's  being  hired  for  the   occasion,  not  being 
mere  inference  from  the  previous  statement,  but  introducing 
a  substantive   fact,  required  a   distinct  justification ;    and, 
therefore,  that,  on  the  trial  of  an  issue  on  a  replication  de 
injurid  to  the  above  plea,  it  was  properly  left  to  the  jury  to 
say,  not  onlv  whether  the  evidence  made  out  the  facts  first 
alleged,  but  also  whether  the  imputation  that  the  plaintifi' 
had  been  hired  was  a  fair  comment.(6)     "  I  do  not  say,'' 
said  Patteson,  J.,  "  that  in  all  cases  where  an  alleged  libel 
consists  partly  of  comment,  it  should  be  left  to  the  jury  to 
say  whether  the  comment  is  fair,  because  if,  as  the  Attorney- 
General  has  put  it,  the  words  were  'he  has  murdered  bis 
father,  and  therefore  is  a  disgrace  to  human  nature,'  it  would 
be  ridiculous  to  ask  whether  the  observation  was  or  was  not 
a  fair  comment.     But  where  the  comment  raises  an  imputa- 
tion of  motives  which  may  or  may  not  be  a  just  inference 
from  the  preceding  statement,  it  is  a  distinct  libel.    That  is 
so  here ;  and  therefore  the  question  put  to  the  jury  related 
to  a  material  part  of  the   issue."      "The   plea,"  said  Lord 
Denman,    C.J.,    "is    perfectly   good,   justifying   the    libel; 
partly  as  the  report  of  proceedings  before  a  Court,  partly  as 
stating  that  which  is  in  itself  true,  and  partly  as  giving  a 
fair   and   bond  fide  commentary  on   the  proceedings  stated. 
Now,  a  comment  may  be  the  mere  shadow  of  the  previous 
imputation  ;  but  if  it  infers  a  new  fact,  the  defendant  must 

(a)  See  also  SiileB  v.  lsoke»  (7  East,  453). 
(6)  Cooper  v.  Lawson  (8  A.  &  El.  746). 
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abide  by  that  inference  of  fact,  and  the  fairness  of  the  com-      p^j^iv. 
ment  must  be  decided  upon  by  a  jury.     The  defendant  here   ChaptoI 
cannot  say  that  if  the  plaintiff  became  bail  under  the  circum- 
stances stated,  it  followed  as  a  necessary  inference  that  he 
was  Iiired." 

The  report,  in  order  to  be  protected,  must  be  not  only  Report  murt  be 
honi  fde,  but  also  accurate,  that  is,  substantially  accurate.  ***"**'* 
It  need  not  be  a  verbatim  report,  or  set  out  fully  all  that 
occurred  at  the  trial;  but,  if  it  summarizes  or  abridges,  it 
must  do  so  fairly,  and  not  give  a  one-sided  complexion  to  the 
narrative. 

On  this  subject  Lord  Campbell,  C.J.,(^)  thus  explained  the  condented 
law  to  a  jury  :  "  The  privilege — a  valuable  privilege  for  the  ^p®^* 
public — of  publishing  reports  of  proceedings  in  courts  of 
justice  would  be  useless  if  it  were  necessary  to  set  out  every 
word  of  the  evidence  and  of  the  speeches,  and  of  what 
was  said  by  the  judge.  However,  that  is  not  necessary ;  if 
what  is  stated  is  substantiallv  a  fair  account  of  what  took 
place,  there  is  an  entire  immunity  for  those  who  pub- 
lish it." 

Another  learned  judge  (Byles,  J.)  directed  a  jury  that  news- 
papers had  a  full  right  to  publish  either  a  verbatim  or  an 
abridged  or  condensed  report  of  what  passed  in  courts  of 
justice;  and,  however  it  might  affect  the  character  of  an 
individual,  he  had  no  ground  for  an  action  of  libel  unless 
it  was  an  unfair  report.  In  reporting  the  proceedings  of 
courts  of  justice  omissions  and  abridgments  were  essential, 
but  they  must  not  be  such  as  to  change  the  complexion  of  the 
transaction ;  if  'they  did,  there  would  not  be  a  fair  and 
just  report.(6) 

Where  the  report  of  a  trial  professed  to  give  a  short 
summary  of  the  facts  of  the  case,  and  stated  that  the 
counsel  for  the  defendant  was  both  extremely  severe  and 
amusing  at  the  expense  of  the  plaintiff's  attorney ;  and  theri, 
without  setting  out  the  evidence,  professed  to  give  an  outline 
of  the  speech  of  defendant's  counsel,  the  part  set  out  con- 
taining some  very  severe  reflections  on  the  conduct  of  the 
plaintiff*s  attorney  in  advising  the  form  of  action  with  a 
view  to  his  own  profit,  a  plea  justifying  the  report  as 
being  in  substance  a  true  report  of  tlie  trial  was  held  bad  on 
demurrer.(c) 

A  report  is  not  justifiable  wliich  merely  sets  out  the  circum-  Report  MUing 

oat  facts  OS 
•Utedby 

(a)  AndT&w$  V.  Chapman  (3  C.  &  Kir.  289).  S^T*  *"  *""• 

(6)  Turner  v.  Suatvan  (6  L.  T.  N.  S.  130). 
(c)  Flint  V.  Fike  (4  B.  &  0.  473)- 
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Pxiwrv.     stances  of  the  case  " as  stated  bv  the  counsel  for"  one  of  the 
t'lUPTkR  IX.   parties,  and  does  not  give  the  evidence. 

Sucli  a  report,  said  Tindal,  C.J.,  does  "not  even  profess 
to  be  an  account  taken  from  evidence  given  at  the  trial,  nor 
even  to  be  an  account  taken  from  counsel's  statement,  but 
afterwards  corrected  by  the  evidence  given  in  the  cause. 
Everybody  knows  that  the  statement  of  a  counsel  is  ex  parity 
and  that  he  is  often  instructed  to  make  allegations  which  it 
is  afterwards  impossible  to  support  in  proof.  "Would  it  be 
either  safe  or  proper  that  after  a  cause  has  been  tried,  a 
statement  which  the  evidence  has  not  at  all  supported  should 
be  published  in  a  newspaper ;  and  then,  merely  because 
that  statement  had  been  made  by  a  counsel,  it  should  be 
held  to  be  privileged  ?  Ouglit  such  a  publication  to  be 
considered  a  fair  report  of  what  had  passed  in  court, 
although  the  evidence  afterjvards  given  might  not  only 
not  support,  but  might  even  to  some  extent  contradict  it  ? 
Ought  such  a  publication  to  be  privileged?  I  conceive 
not ;  and  I  think  that  such  will  not  be  held  to  be  the  law  of 
the  land."(a) 

Still  less  can  a  report  be  justified  which  not  only  does  not 
give  the  evidence,  but  adds  to  the  speech  of  counsel,  which  it 
sets  out,  that  all  that  he  stated  was  proved. 

Thus,  where  a  report  of  the  trial  of  the  plaintiff  (an 
attorney)  and  two  other  persons  for  a  conspiracy  to 
defraud  the  under-sheriflf  of  Hants,  set  out  the  speech  of 
the  counsel  for  the  prosecution,  and  then  continued :  "  The 
first  witness  was  R  P.,  who  proved  all  that  had  been 
stated  by  the  counsel  for  the  prosecution ,-  Mr,  J.  G.,  the 
attesting  witness  to  the  bill  of  sale  from  the  sheriff  to 
^  Messrs.  W.,  was  next  called,  but  not  being  able  to  prove 

a  deputation  from  the  under-sheriflf  for  that  year,  the 
jury,  under  the  directions  of  the  learned  judge,  were 
obliged  to  give  a  verdict  of  acquittal,  to  the  great  regret 
of  a  crowded  court,  on  whom  the  statement  and  the 
evidence,  so  far  as  it  went,  made  a  strong  impression  of 
their  guilt ;"  a  plea  justifying  the  report  on  the  'ground 
that  in  fact  such  a  speech  had  been  made,  and  that  the 
witness  called  proved  all  that  had  been  so  stated,  but  not 
setting  out  the  e\ddence  or  justifying  the  truth  of  the 
charges  made  in  the  counsel's  speech,  was  held  bad  on 
demurrer.(&)  "  The  objection,"  said  Abbott,  C. J.,(c)  "  taken 
to  the  plea  seems  to  me  to  be  unanswerable.     It  is  asserted 

(a)  Saunders  v.  MiUs  (6  Biog.  218). 
(6)  Lewis  v.  Walter  (4  B.  &  Aid.  605).  (c)  Ibid,  612. 
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in  the  libel 'that  a  certain  witness  proved  the  allegations      ^^"  '^ • 
contained  in  a  speech  made  by  counsel  in  stating  a  case  to    cha-pteb  ix. 
the  jury.     Now  that  justification  cannot  be  supported.     The 
defendant  ought  to  have  detailed  and  transcribed   in   the 
publication  the  evidence  of  the  witness.     If  he  had  done  so, . 
his  readers  might  then  ^ have  judged  for  themselves.     If  a 
party  is  to  be  allowed  to  publish  what  passes  in  a  court  of 
justice,  he  must  publish  the  whole  case,  and  not  merely 
state  the  conclusion  which  he  himself  draws    from    the 
evidence."    "It  is  no  justification,"  said  Bayley,  J.,  "that 
a  defendant  has  truly  stated,  in  his  publication,  the  speech 
made  by  counsel  in  stating  a  case  to  the  jury  ;   he  must  go 
further,  and  show  the  truth  of  the  facts  there  stated.     It  is 
the  duty  of  a  counsel  to  state  facts,  although  they  may  be 
injurious  to  the  character  of  individuals,  and  he  is  privileged 
so  to  do,  if    he  speaks   conscientiously  according  to  his 
instructions  ;(a)  but  if  it  were  to  follow  that  others  might 
repeat  what  he  says,  it  might   be   most   injurious   to   the 
character  of  individuals  ;  for,  as  to  them,  the  reason  for  the 
privilege,  which  is  the  advancement  of  public  justice,  does 
not  apply." 

Slight  errors  must  sometimes  occur  in  reports  of  trials  ;siigiit  errors  in 
and  if  any  one  of  the  parties  in  a  case  complains  of  the  '^p®'**- 
tendency  of  a  report  to  injure  him,  the  jury  will  be  asked 
to  determine  whether,  under  all  the  circumstances  of  the 
case,  the  publication  amounts  to  a  Ubel. 

Where  the  writer  of  a  treatise  on  the  "  Law  of  Attorneys  " 
referred  in  his  book  to  the  case  of  the  plaintiff  as  that  of 
of  an  attorney  who  had  been  struck  oflf  the  rolls,  whereas 
he  had  only  been  suspended  for  two  years,  as  appeared 
from  the  very  report  of  the  case  cited  by  the  writer, 
Cockburn,  C.J.,  after  pointing  out  to  the  jury  the  important 
distinction  between  the  two  punishments,  and  that  the 
misstatement  was  an  unintentional  mistake,  left  it  to  them 
to  say  whether  it  was  a  statement  reasonably  fair  of  that 
which  was  contained  in  the  report,  and  whether  it  was  a 
mistake  which  arose  from  want  of  reasonable  diligence  and 
care.(6) 

The  plaintiff  and  M.  having  been  convicted  of  a  conspiracy 
to  extort  money  from  a  third  person,  an  action  of  libel  was 
brought  against  the  publisher  of  a  report  of  the  trial,  for 
publishing  that  the  counsel  who  moved  for  judgment  had 
stated  the  plaintiff  to  have  been  the  writer  of  one  letter,  which 

(a)  See  Hodqson  v.  Scarlett  (i  B.  &  Aid.  232).  The  privilege  of 
counsel  is  absolnte,  vide  ante,  p.  502. 

(b)  Blake  v.  Stevens  (11  L.  T.  N.  S.  544;  4  F.  &  F.  239). 
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paotjv.  ^q^  jjqi^  jjj  fact  written  by  him,  but  by  his  co-conspirator. 
cnAPTSB  IX.  The  plaintiffs  evidence  on  the  trial  proving  the  great  pro- 
babihtv  of  the  counsel  alluded  to  having  in  fact  made  the 
statement  reported,  it  was  held  that  it  was  properly  left  to 
the  jury  to  say  whether  the  publication  was  a  libel,  and,  the 
jury  having  found  a  verdict  of  not  guilty,  that  this  was  not 
contrary  to  the  evidence.(a) 
Report  of  action  An  action  of  libel  was  brought  against  the  proprietors  of 
oat  tofiiSS!"*  a  newspaper  for  publishing  what  purported  to  be  a  report 
of  the  trial  of  another  action  of  libel,  brought  by  the  same 
plaintifi'  against  the  proprietors  of  another  newspaper,  who 
justified  the  hbel  on  the  ground  of  its  truth.  The  report 
stated  the  libel  on  which  the  original  action  was  brought, 
the  defendant's  proofs  on  the  justification,  and  tlie  judge's 
summing  up,  and  ended  by  stating  that  the  plaintiff  had  a 
verdict  for  £30.  No  proof  was  given  tliat  such  a  trial  had 
taken  place,  or  whether,  if  it  had,  the  report  in  question  was 
a  fair  and  impartial  report  of  it.  Lord  Abinger,  C.B.,  told 
the  jury  that  if,  in  their  opinion,  the  report  was  so  worded 
as  to  indicate  a  malicious  motive  against  the  plaintiff,  or  to 
be  injurious  to  his  character  by  misstatement,  or  by  con- 
veying an  insinuation  of  his  being  actually  guilty  of  the 
matter  originally  imputed,  notwithstanding  he  was  stated  to 
have  obtained  damages  for  tlie  imputation,  or  if  the  report 
of  such  a  trial  having  taken  place  was  pure  fiction  invented 
by  the  defendants,  their  verdict  should  be  for  the  plaintiff ; 
but  if  they  thought  otherwise,  or  that  the  report,  though 
containing  some  allegations  prejudicial  to  the  plaintiff,  yet 
when  taken  altogether,  with  the  alleged  verdict  in  his  favour, 
was  not  on  the  whole  injurious  to  him,  the  verdict  should 
be  for  the  defendants.  The  jury  having  found  for  the 
defendants,  the  Court  refused  a  rule  for  a  new  trial  on  the 
ground  of  mi3direction.(&) 

"  In  Dicas  v.  Lawson^  said  Alderson,  B.,  "  the  plaintiff 
complained  of  the  report  of  a  trial  containing  strong 
observations  on  his  character,  but  also  stating  that  he 
had  obtained  a  verdict  for  £50  damages.  The  report 
was  said  to  be  libellous,  because  it  set  out  the  charge 
made  against  the  plaintiff  in  the  first  publication.  At 
the  trial  I  told  the  jury  to  look  at  the  whole  publication 
and  to  consider  whether,  taking  the  whole  of  it  together,  it 
was  such  as  would  be  likely  to  depreciate  the  plaintiff's 
character ;  and  the  jury  decided  that  it  was  not,  because 

(a)  StocTcdale  v.  Tarte  (4  A.  &  El.  1016). 
(6)  ChalmerB  v.  Payne  (5  Tyrw.  766). 
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they  found  that  the  damages  awarded  to  the  plaintiff  took  p^^^- 
away  the  impression  which  would  otherwise  arise  from  the  chxpwb  ix. 
Statement.  On  an  application  for  a  new  trial,  the  Court 
approved  my  direction.  I  perfectly  agree  that  the  law  will 
infer  malice  from  the  act  of  uttering  or  publishing  slanderous 
matter  actionable  in  itself  and  not  justified  by  sufficient 
cause ;  but  the  question  here  for  a  jury  is,  whether  slanderous 
matter  has  or  has  not  been  published.  That  question  has 
been  decided  by  them,  under  a  dir^tion  to  take  the  whole 
together  ■  and  consider  whether  the  result  is  calculated  to 
injure  the  plaintiffs  character.  If  the  whole  be  not  slanderous 
matter,  and  prejudicial  to  the  plaintiff,  it  is  not  actionable ; 
for,  though  in  one  part  of  the  publication  something  dis- 
reputable be  imputed  to  him,  it  is  removed  by  the  conclusion 
which  the  jury,  sworn  to  judge  of  its  tendency,  have  arrived 
at;  the  'bane  and  antidote*  are  together,  and  for  the 
jury  to  consider.  Nor  can  we  suppose,  without  proof, 
that  the  occurrence  of  such  a  trial  was  mere  invention, 
or  that  newspapers  publish  reports  of   merely  imaginary 

trials."(a) 

In  an  old  case  (1732)  one  Lofield,  having  recovered  £1 100 

damages  in  an  action  against  a  person  named  Bankcroft  for 
maliciously  charging  liim  with  felony,  published  in  the  news 
"that  Bankcroft  had  conspired  to  charge  him  with  this 
felony,  that  in  vindication  of  his  character  he  had  brought 
an  action  against  Bankcroft  for  so  doing,  and  had  recovered 
£1100  damages  against  him."  The  Court  of  King's  Bench 
made  absolute  a  rule  for  a  criminal  information  against  Lofield 
for  this  publication,  because  it  falsely  represented  the  fact ; 
for  Lofield  did  not  bring  his  action  for  a  conspiracy,  but  for 
Bankcroft's  maliciously  charging  him  with  felony,  and  a 
conspiracy  requires  an  infamous  judgment.(&) 

Care  must  be  taken  not  to  put  a  general  heading  of  a  Heading  to 
libellous  character  to  what  may  be  in  other  respects  a  fair  '*^'*' 
report  of  a  judicial  proceeding.  A  particular  case,  in  which 
an  attorney  has  treated  his  client  badly  will  not,  according 
to  Byles,  J.,(c)  justify  the  prefixing  to  the  report  of  that 
case  a  general  heading  in  the  words  "  How  Lawyer  B.  treats 
his  clients." 

So,  where  a  newspaper  published  a  report  of  proceedings 
in  the  Insolvent  Debtors'  Court  headed  *'  ShamefuJ  Conduct 
of  an  Attorney,"  a  plea  stating  that  the  alleged  libel  contained 
a  correct  account  of  what  took  place  in  court  was,  even  after 

(a)  Ghalmers  v.  Payne  (5  Tyr.  769). 

(h)  Bex  y.  Lofield  (2  Bam.  Bep.  128). 

(c)  BUhop  v.  Latimer  (4  L.  T.  N.  S.  775). 
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verdict  for  the  defendant,  held  bad,  on  motion  non  obstante 
verdido,  on  the  ground  that  by  the  prefatory  words  the 
defendant  had  taken  upon  himself  to  make  the  allegation  of 
shameful  conduct  against  the  plaintiff,  (a) 

It  must  not  be  forgotten  that  the  privilege  of  a  report  in 
the  case  of  legal  proceedings  is  not  absolute  but  only  quali- 
fied ;  and  that  it  is  lost  if  actual  malice  is  proved,  even,  it 
would  seem,  according  to  Stevens  v.  Sampson,  in. the  case  of 
a  fair  and  accurate  re^rt.(&)  In  this  case,  however,  the 
report  held  not  privileged  was  not  sent  to  the  newspaper 
by  its  ordinary  reporter,  but  by  the  solicitor  for  one  of 
the  parties ;  and  the  judgment  of  Bramwell,  L.J.,  seems 
to  have  proceeded  wholly  on  this  ground. 

II. — ^Eeports  of  Parliamentary  Proceedings. 
Eeports  of  proceedings  in  Parliament(c)   may   now  be 

(a)  Lewis  v.  Clement  (3  B.  &  Aid.  702).  See  Lewis  v.  Levy  (El.  Bl. 
&  EL  537 ;  27  L.  J.  287,  Q.  B.). 

(6)  L.  R.  5  Ex.  Div.  53. 

(c)  FcT  our  reports  of  such  fragments  of  the  parliamentary  debates 
of  earlier  times  as  have  come  down  to  us,  we  are  indebted  to  the  private 
labours  of  such  compilers  as  Sir  Symonds  D*Ewe8,  in  his  journal  of 
Queen  Elizabeth's  parliament;  Sir  Benjamin  Budyard  (time  of 
Charles  I.) ;  Burton,  who  made  reports  of  the  Commonwealth  Parlia- 
meots ;  Anchitell  Grey,  who  recorded  the  proceedings  of  Charles  II.'s 
Parliaments ;  and  Somers,  who  took  pencil  notes  of  the  debates  of  the 
Convention.  The  first  who  ventured  on  the  practice  of  publishing 
regular  reports  for  general  readers,  appear  to  have  been  the  publishers 
of  •*  The  rolitical  State  of  Great  Britain."  Various  resolutions  had 
from  time  to  time  been  passed  by  both  Houses  against  publishing 
reports  of  their  debates.  There  is  a  standing  order  of  the  House  of 
Lords  of  the  27th  of  February,  1698,  declaring  "  that  it  is  a  breach  of 
the  privilege  of  this  House,  for  any  person  whatsoever  to  print,  or 
publish  in  print,  anything  relating  to  the  proceedings  of  the  House; 
without  the  leave  of  the  House  ;"  and  that  House,  in  1801,  fined  one 
Allen  Macleod  ;£ioo,  and  committed  him  to  Newgate  for  six  months 
for  publishiog  in  The  Albion  and  Evening  Advertiser  certain  para- 
graphs ordered  to  be  expunged  from  the  journals  of  the  House,  and 
also  a  report  of  the  debate  thereupon  (43  Lords'  J.  105) ;  and,  in  the 
same  year,  the  printer  and  the  publisher  of  the  Morning  Herald  were 
committed  to  the  custody  of  the  Black  Bod,  for.  publishing  in  that 
paper  what  purported  to  be  an  account  of  a  debate,  which  the  House 
resolved  to  be  a  scandalous  misrepresentation  of  what  had  passed 
(43  Lords'  J.  60).  The  House  of  Commons  ordered,  in  1641,  "That 
no  member  shall  either  give  a  copy  or  pablish  in  print  anything  that 
he  shall  speak  here,  without  leave  of  the  House"  (2  Com.  J.  209) ;  and 
in  1642  resolved,  "  That  what  person  soever  shall  print  or  sell  any  act 
or  passages  of  this  House,  under  the  name  of  a  diurnal  or  otherwise, 
witnout  the  particular  licence  of  this  House,  shall  be  reputed  a  high 
contemner  and  breaker  of  the  privilege  of  Parliament,  and  so  punished 
accordingly"  (2  Com.  J.  220).    In  1694  the  House  resolved  "That  no 
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regarded  as  standing  on  the  same  footing  with  reports  of      ^^^^• 
proceedings  in  courts  of  justice.  Chaotr  ix. 

For  a  long  time  the  law  on  the  subject  remained  in  a 

news-letter  writers  do  in  their  letters,  or  other  papers  that  they 
disperse,  presume  to  intermeddle  with  the  debates  or  any  other  pro- 
ceedings of  this  House"  (ii  Com.  J.  193):  and  repeated  the  same 
resolution  in  1695  {Ibid.  439),  1697  (12  Com.  J.  48),  1703  (14  Com.  J. 
270),  and  1722  (20  Com.  J.  99).  In  the  last-mentioned  year  the  Com- 
mons also  resolved,  "That  no  printer  or  publisher,  of  any  printed 
newspapers,  do  presume  to  insert  in  any  such  papers  any  debates  or 
any  other  proceedings  of  this  House  or  any  committee  thereof"  (Ibid,). 
In  1728  the  House  resolved,  **  That  it  is  an  indignity  to,  and  a  breach 
of  the  privilege  of,  this  House,  for  any  person  to  presume  to  ffive,  in 
written  or  printed  newspapers,  any  account  or  minutes  of  the  debates 
or  other  proceedings  of  this  House,  or  of  any  committee  thereof ;"  and 
"  that  upon  discovery  of  the  authors,  printers,  or  pubhshers  of  any 
such  written  or  printed  newspaper,  this  House  will  proceed  against  the 
offenders  with  the  utmost  severity"  (2 1  Com.  J.  238).  See  further  orders, 
23  Com.  J.  148;  23  Com.  J.  754;  29  Com.  J.  207).  In  a  debate  which 
took  place  on  the  subject  in  1738,  Mr.  Pulteney  said  he  thought  no 
appesJs  should  be  made  to  the  public  with  regard  to  what  was  said 
in  the  House,  "  and  to  print  or  publish  the  speeches  of  gentlemen  in 
this  House,  even  though  they  were  not  misrepresented,  looks  very 
like  making  them  accountable  without  doors  for  what  they  say  within. 
Besides,  sir,"  added  the  honourable  member,  "we  know  very  well 
that  no  man  can  be  so  guarded  in  his  expressions  as  to  wish  to  see 
everything  he  says  in  this  House  in  print"  (ParL  Hist.  vol.  x.  p.  283). 
Sir  Robert  Walpole,  in  the  same  debate,  complained  (p.  285)  that  in 
some  of  the  reports  he  had  been  made  to  speak  the  very  reverse  of 
what  he  meant ;  and  that  in  others,  all  the  wit,  the  learnmg,'  and  the 
argument  had  been  thrown  into  one  side,  and  into  the  other  nothing 
but  what  was  low,  mean,  and  ridiculous ;  and  yet,  when  it  came  to  the 
question,  the  division  has  gone  against  the  side  which  upon  the  face 
of  the  debate,  had  reason  and  justice  to  support  it,  so  that,  had  he 
been  a  stranger  to  the  proceedings  and  the  nature  of  the  arguments 
themselves,  he  must  have  thought  this  to  be  one  of  the  most  con- 
,  temptible  assemblies  on  the  face  of  the  earth.  The  debate  ended  in  a 
resolution,  "  That  it  is  a  high  indignity  to,  and  a  notorious  breach  of 
the  privilege  of  this  House,  for  any  news-writer,  in  letters  or  other 
papers  (as  minutes,  or  under  any  other  denomination),  or  for  any 
printer  or  pubhsher  of  any  printed  newspaper  of  any  denomination, 
to  presume  to  insert  in  the  said  letters  or  papers,  or  togive  therein, 
any  account  of  the  debates  or  other  proceedings  of  this  House,  or  any 
committee  thereof,  as  well  during  the  recess  as  the  sitting  of  Parlia- 
ment; and  that  this  House  will  proceed  with  the  utmost  severity 
agaiuftt  such  offenders."  It  must  be  remembered  that  there  was  con- 
siderable ffround  for  complaining  of  the  manner  in  which  the  debates 
were  at  this  time  misrepresented  in  the  reports  which  appeared; 
language  and  sentiments  being  frequently  attributed  to  members 
which  they  never  used  or  entertained.  We  are  told  in  Hawkins's 
**  Life  of  Johnson,"  that  the  parliamentary  reports  written  by  him 
(for  the  0entleman*8  Magazvne)  were  the  only  part  of  his  writings 
which  gave  hiwi  any  compunction;  being  frequently  written  from 
very  slender  materials,  and  often  from  none  at  all — the  mere  coinage 
of  his  own  imagination.    Of  Pitt's  famous  speech  in  reply  to  Horace 
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pairtiv.  doubtful  state,  but  the  decision  of  the  Court  of  Queen's 
chapteb  IX.  Bench  in  the  leading  case  of  JVason  v.  WaUer{a)  may  be  con- 
sidered to  have  placed  beyond  doubt(J)  the  right  to  pub- 
lish, without  liability  to  civil  action  or  criminal  proceeding, 
a  full  and  fair  report  of  parliamentary  debates,  even  though 
they  contain  matter  defamatory  of  an  individual.(c) 
WatomY.wdiur,  In  that  case  an  action  was  brought  against  the  publisher 
of  the  Times  newspaper,  for  an  alleged  libel  contained  in 
a  report  of  a  debate,  which  took  place  in  the  House  of  Lords, 
on  the  presentation  of  a  petition  by  the  pljdntiflF,  charg- 
ing a  high  judicial  officer  with  having  been  guilty  of  dis- 
honourable conduct  many  years  previously.  Cockbum,  C.J., 
directed  the  jury  that  if  they  were  satisfied  that  the  matter 
charged  as  a  libel  was  a  faithful  and  correct  report  of  the 
proceedings  in  the  House  of  Lords,  and  of  the  speeches 
delivered  on  the  occasion,  it  was  in  point  of  law  a  privileged 
publication,  and  one  which  was  not  the  subject  of  a  civil 
action.    The  jury  having  found  a  verdict  for  the  defendant, 

Walpole,  we  learn  from  Bos  well's  "  Life  of  Johnson"  that  the  Doctor 
avowed  his  having  written  it  in  a  garret  in  Exeter  Street;  adding,  ''I 
saved  appearances  tolerably  well ;  bnt  I  took  care  that  the  Whig  dogs 
should  not  have  the  best  of  it."  In  order  to  evade  the  resolntiona  of 
the  Qonses  of  Parliament  against  the  publication  of  their  debates, 
recourse  was  had  to  the  expedient  of  publishing  them  as  the  debates 
in  the  senate  of  Magna  Luliputia,  or  as  the  debates  in  the  Boman 
Senate,  with  Roman  names  adapted  to  the  several  speeches  In  177 1, 
Colonel  George  Onslow  made  a  complaint  to  the  House  of  Commons 
of  a  number  of  newspapers,  as  misrepresenting  the  speeches  and  re- 
flecting on  several  of  the  members  of  the  House,  in  contempt  of  the 
order,  and  in  breach  of  the  privilege  of  the  House,  and  moved  that 
the  printers  should  be  brought  to  justice.  Warm  and  long-continued 
debates  ensued ;  orders  were  issued  for  the  arrest  of  the  printers ;  the 
city  was  in  a  ferment ;  mobs  assembled  around  the  House ;  and  ulti- 
mately the  offending  printers  were  wrested  by  force  from  the  hands 
of  the  parliamentary  messengers,  Since  this  time  no  attempt  has 
been  made  to  check  the  publication  of  debates  of  either  House. 

(a)  L.  Rep.  4  Q.  B.  73 ;  19  L.  T.  K  S.  409 ;  38  L.  J.  34,  Q.  B. 

{h)  A  bill  of  exceptions  was  tendered  to  the  ruling  of  the  learned 
judge  (Cockbarn,  C.J.),  who  presided  at  the  trial  at  Nisi  Piius;  but 
the  matter  has  not  since  been  carried  any  further. 

(c)  Lord  Campbell  tried  in  1843  (see  Hansard*8  Parliamentary 
Debates,  3rd  series,  vol.  Ixx.  p.  1254),  and  again  in  1858  (see  HansanU 
vol.  cxlix.  p.  947),  but  on  both  occasions  unsuccessfully,  to  give,  by 
Act  of  Parliament,  an  immunity  to  faithful  reports  of  any  proceedings 
in  either  House  of  Parliament,  at  which  strangers  were  permitted  to 
be  present.  One  of  the  main  grounds  insisted  on  for  resisting  Lord 
Campbell's  Bill  was  that  there  was  no  necessity  for  legislation,  inas- 
much as  no  action  had  ever  been  brought  in  respect  of  the  publica- 
tion of  a  parliamentary  debate  (see  per  Cockbum,  C.J.,  Wason  ▼. 
WaUer,  uht  supra,  and  the  remarks  of  Lord  Brougham  in  ^e  7<Aii  toL 
of  Hansard,  p.  1225). 
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a  rule  nisi  was  obtained  for  a  new  trial  on  the  ground  of      ^astiv. 
misdirection,  which  was  afterwards  discharged.    The  decision   chaptseix. 
of  the  Court  was  delivered  by  Cockburn,  C. J.,  in  an  elabo- 
rate judgment. 

"  The  main  question  for  our  decision,"  said  his  Lordship, 
"is,  whether  a  faithful  report  in  a  public  newspaper  of  a 
debate  in  either  House  of  Parliament,  containing  matter 
disparaging  to  the  character  of  an  individual  as  having  been 
spoken  in  the  course  of  the  debate,  is  actionable  at  the  suit 
of  the  party  whose  character  has  thus  been  called  in  question. 
We  are  of  opinion  that  it  is  not.  Important  as  the  question 
is,  it  comes  now  for  the  first  time  before  a  court  of  law  for 
decision.  Numerous  as  are  the  instances  in  which  the  con- 
duct and  character  of  individuals  have  been  called  in  ques- 
tion in  Parliament,  during  the  many  years  that  parliamentary 
debates  have  been  reported  in  the  public  journals,  this 
is  the  first  instance  in  which  an  action  of  Hbel,  founded 
on  a  report  of  a  parliamentary  debate,  has  come  before  a 
court  of  law.  There  is,  therefore,  a  total  absence  of,  direct 
authority  to  guide  us.  There  are,  indeed,  dicta  of  learned 
judges  having  reference  to  the  point  in  question,  but  they 
are  conflicting  and  inconclusive,  and,  having  been  unneces- 
sary to  the  decision  of  the  cases  in  which  they  were  pro- 
nounced, may  be  said  to  be  extra-judicial Both  the 

principles  on  which  the  exemption  from  legal  consequences 
is  extended  to  the  publication  of  the  proceedings  of  courts 
of  justice,  appear  to  us  to  be  applicable  to  the  case  before 
us.  The  presumption  of  malice  is  negatived  in  the  one  case 
as  in  the  other  by  the  fact  that  the  publication  has  in  view  the 
instruction  and  advantage  of  the  public,  and  has  no  reference 
to  the  party  concerned.  There  is  also  in  the  one  case  as  in 
the  other  a  preponderance  of  general  good  over  partial  and 
occasional  evil.  We  entirely  concur  with  Lawrence,  J.,  in 
Bex  v.  Wrigkt,{a)  that  the  same  reasons  which  apply  to  the 
reports  of  the  proceedings  in  courts  of  justice  apply  also  to 
proceedings  in  Parliament.  It  seems  to  us  impossible  to  doubt 
that  it  is  of  paramount  public  and  national  importance  that 
the  proceedings  of  the  Houses  of  Parliament  shall  be  commu- 
nicated to  the  public,  who  have  the  deepest  interest  in  know- 
ing what  passes  within  their  walls ;  seeing  that  on  what  is 
there  said  and  done,  the  welfare  of  the  community  depends. 
Where  would  be  our  confidence  in  the  Government  of  the 
country,  or  in  the  Legislature  by  which  our  laws  are  framed, 
and  to  whose  charge  the  great  interests  of  the  country  are 
committed;  where  would  be  our  attachment  to  the  consti- 

(a)  8  T.  R.  298. 
0  0  2 
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PABTir.  tution  under  which  we  live,  if  the  proceedings  of  the  great 
CHAfTXB  IX.  council  of  the  realm  were  shrouded  in  secrecy,  and  concealed 
from  the  knowledge  of  the  nation  ?  How  could  the  com- 
munications between  the  representatives  of  the  people  and 
their  constituents,  which  are  so  essential  to  the  working  of 
the  representative  system,  be  usefully  carried  on,  if  the 
constituencies  were  kept  in  ignorance  of  what  their  repre- 
sentatives are  doing  ?  What  would  become  of  the  right  of 
petitioning  on  all  measures  pending  in  Parliament,  the 
undoubted  right  of  the  subject,  if  the  people  are  to  be  kept 
in  ignorance  of  what  is  passing  in  either  House  ?  Can  any 
man  bring  himself  to  doubt  that  the  publicity  given  in 
modem  times  to  what  passes  in  Parliament,  is  essential  to 
the  maintenance  of  the  relations  between  the  Government, 
the  Legislature,  and  the  country  at  large  ?  It  may,  no  doubt, 
be  said  that,  while  it  may  be  necessary  as  a  matter  of 
national  interest  that  the  proceedings  in  Parliament  should 
in  general  be  made  public,  yet  that  debates  in  which  the 
cheuracter  of  individuals  is  brought  into  question  ought  to 
be  suppressed.  But  to  this,  in  addition  to  the  difficulty  in 
which  parties  publishing  Parliamentary  reports  woidd  be 
placed  if  this  distinction  were  to  be  enforced,  and  every 
debate  had  to  be  critically  scanned  to  see  whether  it  con- 
tained defamatory  matter,  it  may  be  further  answered  that 
there  is,  perhaps,  no  subject  in  which  the  public  have  a 
deeper  interest  than  in  all  that  relates  to  the  conduct  of 
public  servants  of  the  State — no  subject  of  Parliamentary 
discussion  which  more  requires  to  be  made  known  than  an 

inquiry  relating  to  it Lastly,  what  greater  anomaly 

or  more  flagrant  injustice  could  present  itself  than  that, 
while  from  a  sense  of  the  importance  of  giving  publicity  to 
their  proceedings,  the  Houses  of  Peurliament  not  only  sanction 
the  reporting  of  their  debates,  but  also  take  measures  for 
giving  facility  to  those  who  report  them;  while  every  member 
of  the  educated  portion  of  the  community,  from  the  highest 
to  the  lowest,  looks  with  eager  interest  to  the  debates  of 
either  House,  and  considers  it  a  part  of  the  duty  of  the  public 
journals  to  furnish  an  account  of  what  passes  there,  we 
were  to  hold  that  a  party  publishing  a  Parliamentary 
debate  is  to  be  held  liable  to  legal  proceedings,  because 
the  conduct  of  a  particular  individual  may  happen  to  be 
called  in  question  V\a) 
suDdingorden.  To  an  argument  urged  against  the  legality  of  publishing 
parliamentary  proceedings  as  being  in  contravention  of  the 

(a)  L.  Rep.  4  Q.  B.  82,  89,  90;  19  L.  T.  N.  S.  41  St  4i6;  38  L.  J. 
38,  41, 42,  Q.  B. 
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standing  orders  of  both  Houses  of  Parliament,  his  Lord-  p^^mJv. 
ship  replied:  "The  fact,  no  doubt,  is  that  each  House  of  CHAmmix. 
Parliament  does,  by  its  standing  orders,  prohibit  the  pub- 
lication of  its  debates.  But,  practically,  each  House  not 
only  permits,  but  also  sanctions  and  encourages  the  publica- 
tion of  its  proceedings,  and  actually  gives  every  facility  to 
those  who  report  them.  Individual  members  correct  their 
speeches  for  publication  in  Hansard,  or  the  public  journals ; 
and,  in  every  debate,  reports  of  former  speeches  contained 
therein  are  constantly  referred  to.  Collectively,  as  well  as 
individually,  the  members  of  both  Houses  would  deplore, 
as  a  national  misfortune,  the  withholding  their  debates  from 
the  country  at  large.  Practically  speaking,  therefore,  it 
is  idle  to  say  that  the  publication  of  Parliamentary  pro- 
ceedings is  prohibited  by  Parliament.  The  Standing  Orders 
which  prohibit  it  are  obviously  maintained  only  to  give 
to  each  House  the  control  over  the  publication  of  its  pro- 
ceedings, and  the  power  of  preventing  or  correcting  any 
abuse  of  the  facility  afforded.  Independently  of  the  orders 
of  the  Houses,  there  is  nothing  unlawful  in  publishing 
reports  of  Parliamentary  proceedings.  Practically,  such 
publication  is  sanctioned  by  Parliament;  it  is  essential  to 
the  working  of  our  parliamentary  system,  and  to  the  welfare 
of  the  nation.  Any  argument  founded  on  its  alleged 
illegality  appears  to  us,  therefore,  entirely  to  fail.  Should 
either  House  of  Parliament  ever  be  so  ill-advised  as  to  pre- 
vent its  proceedings  from  being  made  known  to  the  country 
— ^which  certainly  never  will  be  the  case — any  publication  of 
its  debates  made  in  contravention  of  its  orders  would  be  a 
matter  between  the  House  and  the  publisher.  For  the 
present  purpose,  we  must  treat  such  publication  as  in  every 
respect  lawful,  and  hold  that,  while  honestly  and  faithfully 
carried  on,  those  who  publish  them  will  be  free  from  legal 
responsibility,  though  the  character  of  individuals  may  inci- 
dentally be  injuriously  affected."(a) 

The  report,  in  order  to  be  protected,  must  be  a  full  and  Report  mutt  n>t 
fair  one  of  the  entire  debate,  setting  out  whatever  is  said  JJ^JJS**" 
in  favour  of,  as  well  as  what  is  said  against,  the  individual 
whose  conduct  may  be  the  subject  of  discussion.  A  report 
of  only  that  part  of  a  debate  which  reflects  on  an  individual, 
or  one  which  unfairly  and  injuriously  represents  its  bearing 
upon  him,  would  not  be  justifiable.  "  The  analogy  between 
the  case  of  reports  of  proceedings  of  courts  of  justice  and 
those  of  proceedings  in  Parliament  being  complete,  aU  the 
limitations  placed  on  the  one,  to  prevent  injustice  to  indi- 
(a)  L.  Rep.  4  Q.  B.  95 ;  19  L.  T.  N.  S.  418 ;  38  L.  J.  45.  Q.  B. 
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paotiv.      viduals,  will  necessarily  attach  to  the  other.    A  garbled 
chaftur  IX.   or  partial  report,  or  of  detached  parts  of  proceedings,  pub- 
lished with   intent  to   injure   individuals,  will   equally  be 

disentitled   to  protection Whatever  would  deprive 

a  report  of   the  proceedings   in  a  court  of  justice  of   im- 
munity will  equally  apply  to  a  report   of  proceedings  in 

Parliament."(«) 
Puwicationbya  Though  a  member  of  either  House  may,  with  impunity, 
5ngien>2wh.  matOj  1^  the  House,  a  speech  defamatory  of  an  individual, 
the  publication  of  that  speech  alone,  whether  by  himself 
or  by  another  person,  is  libellous;  unless,  perliaps,  where 
it  is  published  horvA  fde  for  the  information  of  his  con- 
stituents. 

In  Rex  V.  Lord  Abingdon,{b)  tried  before  Lord  Kenyon, 
in  1774,  the  defendant  had,  in  the  House  of  Lords,  read 
from  a  written  paper  a  speech  highly  defamatory  of  an 
attorney,  and  afterwards  had  it  published  in  several  news- 
papers; for  which  a  criminal  information  was  filed  against 
him.  On  the  trial  he  argued  that,  as  his  privilege  of 
Parliament  gave  him  immunity  for  the  delivering  of  the 
speech  in  the  House,  he  was  also  dispunishable  for  its 
publication ;  but  Lord  Kenyon  held  that,  although  the 
defendant  was  not  amenable  to  the  jurisdiction  of  the  Court 
for  a  speech  delivered  in  Parliament,  yet  he  was  liable  for 
its  publication,  if  it  contained  defamatory  matter,  remark- 
ing, "  that  a  member  of  Parliament  had  certainly  a  right  to 
publish  his  speech,  but  that  speech  should  not  be  made 
the  vehicle  of  slander  against  any  individual ;  if  it  was,  it 
was  a  libel." 

Rex  V.  Creevey(c)  was  a  stronger  case.  There  the  defen- 
dant, a  member  of  the  House  of  Commons,  had  made,  in 
the  course  of  a  debate,  a  speech  containing  several  charges 
against  a  man  named  Kirkpatrick.  An  incorrect  report  of 
the  debate  having  appeared  in  the  Liverpool  and  other 
papers,  the  defendant  sent  a  correct  report  of  his  speech  to 
the  editor  of  a  Liverpool  paper,  with  a  request  that  he  would 
publish  it,  which  was  done.  On  the  trial  of  a  crimiiial 
information,  Le  Blanc,  J.,  told  the  jury,  on  the  autho- 
rity of  Rex  V.  Lord  Abingdon,  that  a  member  of  Parliament 
was  answerable  for  publishing  what  he  has  delivered  in  his 
speech  in  Parliament,  if  it  contains  defamatory  matter. 
The  juiy  having  found  the  defendant  guilty,  a  motion 
was  made  in  the  King's  Bench  for  a  new  trial,  on  the 
ground  of  misdirection,  but  the  Court  unanimously  refused 

(a)  Per  Oockbum,  0.  J.,  Wason  v.  Walter  (ubi  swpra). 
(h)  I  Esp.  226.  (c)  I  M.  &  S.  273. 
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to  grant  a  rule.  Lord  EUenborough,  C.J.,  said:  "A  p^v. 
member  of  the  House  of  Commons  has  spoken  what  he  CsAnssix. 
thought  material,  and  what  he  was  at  liberty  to  speak  in  """ 
his  character  as  a  member  of  that  House.  So  far  he  was 
privileged  :  but  he  has  not  stopped  there ;  but,  unauthorised 
by  the  House,  has  chosen  to  publish  an  account  of  that 
speech  in  what  he  has  pleased  to  call  a  more  corrected  form  ; 
and  in,  that  publication  has  thrown  out  reflections  injurious 
to  the  character  of  an  individual.  The  only  question  is, 
whether  the  occasion  of  that  publication  rebuts  the  inference 
of  malice  arising  from  the  matter  of  it.  Has  he  a  right  to 
reiterate  these  reflections  to  the  public ;  and  to  address  them 
as  an  oratio  ad  populum,  in  order  to  explain  his  conduct  to  his 
constituents  ?  There  is  no  case  in  practice,  nor,  I  believe, 
any  proposition  laid  down  by  the  best  text  writers  upon  the 
subject,  that  leads  to  such  a  conclusion."  To  the  same  efiect, 
Le  Blanc,  J. :  "  Every  member  had  privilege  of  speech  in 
Parliament ;  but  when  he  published  his  speech  to  the  world, 
it  then  became  the  subject  of  common  law  jurisdiction ;  and 
the  circumstances  of  its  being  accurate  or  intended  to  correct 
a  misrepresentation,  would  not  the  less  make  liim  amenable 
to  the  common  law  in  respect  of  the  publication.'* 

The  authority  of  Bex  v.  Crcevey,  so  far  as  it  is  understood  Authoritjof 
to  decide  that  the  publication  of  his  speech  by  a  member  of  ^^d^oT^ 
Parliament  can,  under  no  circumstances,  be  justified,  if  it 
contains  matter  defamatory  of  an  individual,  is  much  weakened 
by  the  opinions  expressed  with  reference  to  it  by  eminent 
judges  in  two  recent  cases. 

In  Davison  v.  Duncan,(a)  Lord  Campbell,  C.J.,  said :  "As 
Sex  V.  Creevey  has  been  mentioned,  I  will  add  that,  though  I 
perfectly  concur  in  the  doctrine  of  Rex  v.  Lord  Abingdon,  that 
a  malicious  publication  of  his  speech  by  a  member  of  either 
House  of  the  Legislature  is  not  privileged,  I  should  think 
tliat  a  publication  of  a  report  of  his  speech  by  a  member 
of  the  House  of  Commons,  bond  fide  addressed  to  his  con- 
stituents, would  be  privileged ;"  and  Crompton,  J.,  added 
that,  "  The  privilege  in  such  a  case  would  arise  because  the 
publication  was  as  a  communication  between  a  member  and 
his  constituents,  and  not  because  it  was  a  report  of  what  took 
place  in  Parliament.*' 

In  the  more  recent  case  of  Waaon  v.  Walter, {b)  Cockbum, 
C.J.,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench,  said :  "  Our  judgment  will  in  no  way  interfere  with 
the  decisions  that  the  publication  of  a  single  speech  for  the 
purpose,  or  with  the  efiect  of,  injuring  an  individual,  will  be 

(a)  7  El.  &  Bl.  233 ;  26  L.  J.  107  Q.  B.  (b)  L.  R.  4  Q.  B.  94. 
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Pawiv.      unlawful,  as  was  held  in  the  cases  of  Bex  v.  Lord  Ahingdon  and 
chaftbb  IX.   Bex  V.  Greevey.    At  the  same  time  it  may  be  as  well  to  observe 
that  we  are  disposed  to  agree  with  what  was  said  in  Davison  v. 
Duncan,  as  to  such  a  speech  being  privileged,  if  bond  fide  pub- 
lished by  a  member  for  the  information  of  his  constituents." 

III.  Reports  of  Public  MEEXiNGSi 

iAwpro?iot»to      F^ir  ^iid  correct  reports  of  the    proceedings  at  public 
Act  of  1881.       meetings  were  not  by  our  Courts  held  entitled  to  the  same 
privilege  as  similar  reports  of  judicial  or  parliamentary  pro- 
ceedings. 

This  was  so  held  as  to  meetings  of  Improvement  Commis- 
8ioners,(a)  as  to  public  meetings  called  to  petition  Parlia- 
ment,(6)  as  to  meetings  of  Boards  of  Guardians(c)  and  Vestry 
Boards,(rf)  and  as  to  Commissioners  of  Inquiry  respecting 
Corporation8.(6) 
Nwipaprr  Libel  An  important  alteration  in  the  law  has  been  efTected  by 
T^t^ff^''^  the  Newspaper  libel  and  Registration  Act.  i88i,(/),  sect  2 
of  which  provides  that  "  any  report  published  in  any  news- 
paper of  the  proceedings  of  a  public  meeting  shall  be  pri^d- 
leged  if  such  meeting  was  lawfully  convened  for  a  lawful 
purpose  and  open  to  the  pubHc,  and  if  (i)  such  report  was  fair 
and  accurate,  and  (2)  published  without  malice,  and  if  (3)  the 
publication  of  the  matter  complained  of  was  for  the  public 
benefit.^' 

But  "  the  protection  intended  to  be  afforded  by  this  section 
shall  not  be  available  as  a  defence  in  any  proceeding,  if  the 
plaintiff*  or  prosecutor  can  show  that  the  defendant  has  refused 
to  insert  in  the  newspaper  in  which  the  report  containing  the 
matter  complained  of  appeared  a  reasonable  letter  or  state- 
ment of  explanation  or  contradiction  by  or  on  behalf  of  such 

plaintiff  or  prosecutor.'XS') 

The  important  provisions  of  the  Act  as  to  criminal  pro- 
ceedings for  libel  will  be  dealt  with  subsequently. 

(a)  Davison  v.  Dunca/n  (7  El.  <&  BL  231 ;  26  L.  J.  106,  Q.  B.). 
(h)  Heame  v.  Stowell  (12  A.  &  E.  719). 

(c)  FurceU  v.  Sowler  (L.  R.  i  C.  P.  D.  781 ;  2  C.  P.  D.  215).  See 
also  Fierce  v.  EUia  (6  Jr.  L.  Eep.  N.  S.  65,  66).  In  this  case  the 
defendant  handed  to  the  newspaper  reporter  a  correct  report  of  his 
own  speech,  and  the  Court  was  of  opinion  that  it  appeared  on  the 
defence  itself,  that  the  report  of  the  proceedings  was  not  a  fair  one. 

(d)  Popham  v.  Pickbum  (7  H.  &  N.  891 ;  5  L.  T.  N.  S.  846 ;  31  L.  J. 
133,  Ex.). 

(e)  OhcurUon  v.  Watton  (6  C.  &  P.  385). 

(/)  44  &  45  Yict.  c.  60,  an  Act  not  extending  to  Scotland. 
(g)  Sect.  2. 
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Past  IV. 
Chaptbe  Z. 


CHAPTEE  X. 
PUBLICATION  OP  PARLIAMENTARY  PAPERS. 

With  regard  to  papers  published  by  order  of  either  House ^^^^. 
of  Parliament,  the  decision  of  the  Court  of  Queen's  Bench,  ^' 

in  the  case  of  StockdaJe  v.  Haiisard,(a)  led  to  an  important 
alteration  of  the  law  by  Act  of  Parliament. 

The  Court  of  Queen's  Bench  decided,  in  that  celebrated 
case,  that  it  was  no  defence  to  an  action  for  publishing  a 
libel,  that  the  defamatory  matter  was  part  of  a  document 
which  was,  by  order  of  the  House  of  Commons,  laid  before 
the  House,  and  thereupon  became  part  of  the  proceedings 
of  the  House,  and  which  was  afterwards,  by  order  of  the 
House,  printed  and  published  by  the  defendant,  and  that 
the  House  of  Commons  had  resolved,  declared,  and  adjudged 
"that  the  power  of  publishing  such  of  its  reports,  votes, 
and  proceedings,  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests,  is  an  essential  incident  to  the 
constitutional  functions  of  Parliament,  more  especially  to 
the  Commons  House  of  Parliament,  as  the  representative 
portion  of  it." 

The  libel  complained  of  in  this  case  by  the  plaintiff  (a 
bookseller  and  publisher  of  books)  was  contained  in  a  book 
entitled  "  Reports  of  the  Inspectors  of  the  Prisons  of  Great 
Britain,*'  and  in  a  printed  paper  containing  a  copy  of  the 
reply  of  two  of  the  Inspectors  of  Prisons  for  the  Home 
District  to  a  report  of  the  Court  of  Aldermen,  to  whom  it 
had  been  referred,  to  consider  the  first  report  of  the  in- 
spectors, so  far  as  related  to  the  gaol  of  Newgate ;  and  the 
libel  consisted  of  statements  made  by  the  inspectors,  with 
reference  to  a  physiological  and  anatomical  book  published 
by  the  plaintiff,  to  the  effect  that  it  was  of  a  most  disgusting 
nature ;  that  the  plates  were  indecent  and  obscene  in  the 
extreme,  and  not  calculated  only  to  attract  the  attention  of 
persons  connected  with  surgical  science ;  that  the  inspectors 
had  applied  to  several  medical  booksellers,  who  all  gave  it 
the  same  character,  and  described  it  as  one  of  Stockdale's 
(the  plaintiff's)  obscene  books. 

The  defendants,  Messi's.  Hansard,  printers  to  the  House  of 
Commons,  in  a  long  plea,  which  was  demurred  to,  pleaded  that 
the  report  of  the  Inspectors  of  Prisons  was  laid  before  the 
House  of  Commons  pursuant  to  Act  of  Parliament,  and  that 

(a)  9  A  &  E.  I. 
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^^"^'  the  House  had  ordered  the  report  to  be  printed ;  that  a  copy 
ChawubX.  of  the  report  made  by  the  Committee  of  the  Court  of  Alder- 
men had  also,  by  the  order  of  the  House  of  Commons,  been 
laid  before  it  and  printed ;  that  the  reply  of  the  inspectoi-s 
to  this  report  had  also  been  ordered  by  the  House  to  be  laid 
before  it  and  printed  ;(a)  that  the  defendants  had  published 
the  report  of  the  inspectors  and  their  reply  by  the  authority 
of  the  House  of  Commons,  and  as  directed  and  ordered  by 
the  orders  and  resolutions  of  the  House,  and  not  otherwise ; 
and,  further,  that  the  House  had  resolved,  declared,  and 
adjudged  that  the  power  of  publishing  such  of  its  reports, 
votes,  and  proceedings  as  it  shall  deem  necessary  or  con- 
ducive to  the  public  interests,  is  an  essential  incident  to  the 
constitutional  functions  of  Parliament,  more  especially  to 
the  Commons  House  of  Parliament  as  the  representative 
portion  of  it. 

After  long  and  elaborate  arguments,  lasting  several  days, 
the  Court  held  that  the  plea  set  out  no  defence  to  the  action. 
The  judgments,  which  are  proportionately  long  and  elaborate, 
and  deal  fully  with  the  important  constitutional  questions 
involved  in  the  case,  will  well  repay  a  careful  perusal.(6) 

With  regard  to  the  first  ground  of  defence  relied  on  in 
argument — viz.,  that  the  grievance  complained  of  was  an  act 
done  by  order  of  the  House  of  Commons,  a  court  superior 
to  any  court  of  law,  and  none  of  whose  proceedings  were 
to  be  questioned  in  any  way.  Lord  Denman,  C.  J.,  said  :(c) 
"  It  is  a  claim  for  an  arbitrary  power  to  authorize  the  com- 
mission of  any  act  whatever,  on  behalf  of  a  body  which,  in 
the  same  argument,  is  admitted  not  to  be  the  supreme  power 
in  the  State.  The  supremacy  of  Parliament,  the  foundation 
on  which  the  claim  is  made  to  rest,  appears  to  me  com- 
pletely to  overturn  it,  because  the  House  of  Commons  is  not 
the  Parliament,  but  only  a  co-ordinate  and  component  part 
of  the  Parliament.  That  sovereign  power  can  make  and 
unmake  the  laws ;  but  the  concurrence  of  the  three  legis- 
lative estates  is  necessary;  the  resolution  of  any  one  of 
them   cannot  alter   the  law  or  place  any  one  beyond  its 

(a)  The  veports  were  printed,  not  only  for  the  nse  of  members  of 
the  House,  but  also  for  public  sale,  the  proceeds  to  be  applied  to  the 
general  expenses  of  printing  by  the  House. 

(6)  Cockbum,  C.J.,  says  of  the  masterly  judgments  of  Lord  Den- 
man and  his  colleagues  in  this  case,  that  they  "  will  secure  to  the 
judges  who  pronounced  them  admiration  and  reverence  so  long  as  the 
laws  of  England  and  a  regard  lor  the  rights  and  liberties  of  the 
subject  shall  endure"  (Judgment  in  Wason  v.  Wcdtei',  L.  Bep.  4  Q.  B. 
86;  19  L.  T.  N.  S.  416;  38  L.  J.  40,  Q.  B.). 

(c)  9  A.  &  El.  107. 
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control.  The  proposition,  therefore,  is  wholly  untenable,  ^^"^^' 
and  abhorrent  to  the  first  principles  of  the  constitution  of  cwattib  x. 
England."  As  to  the  next  ground  of  defence — viz.,  that  the 
defendant  committed  the  grievance  by  order  of  the  House 
of  Commons  in  a  case  of  privilege,  and  that  each  House  of 
Parliament  is  the  sole  judge  of  its  own  privileges — Lord 
Denman,  after  referring  generally  to  the  subject  of  privilege, 
observed,  "  For  speeches  made  in  Parliament  by  a  member, 
to  the  prejudice  of  any  other  person,  or  hazardous  to 
the  public  peace,  that  member  enjoys  complete  immunity. 
Por  any  paper  signed  by  the  Speaker  by  order  of  the 
House,  though  to  the  last  degree  calumnious,  or  even  if 
it  brought  personal  suffering  upon  individuals,  the  Speaker 
cannot  be  arraigned  in  a  Court  of  Justice.  But  if  the 
calumnious  or  inflammatory  speeches  should  be  reported 
and  published,  the  law  will  attach  responsibility  on  the 
publisher.  So,  if  the  Speaker,  by  authority  of  the  House, 
order  an  illegal  act,  though  that  authority  shall  exempt  him 
from  question,  his  order  shall  no  more  justify  the  person 
wlio  executed  it  than  King  Charles's  warrant  for  levying 
ship-money  could  justify  his  revenue  ojBBcer." 

The  learned  judge  added  in  a  subsequent  portion  of  his 
judgment  :(a)  "  It  can  hardly  be  necessary  to  guard  myseK 
against  being  supposed  to  discuss  the  expediency  of  keeping 
the  law  in*  its  present  state,  or  introducing  any  and  what 
alterations.  It  is,  no  doubt,  susceptible  of  improvement ; 
but  the  improvement  must  be  a  legislative  act.  If  we  held 
that  any  improvement,  however  desirable,  could  be  effected 
under  the  name  of  pri\ilege,  we  should  be  confounding 
truth,  and  departing  from  our  duty ;  and  if,  on  such  consi- 
derations either  House  should  claim  as  matter  of  privilege 
what  was  neither  necessary  for  the  discharge  of  their  proper 
functions,  nor  ever  had  been  treated  as  a  privilege  before, 
this  would  be  an  enactment,  not  a  declaration;  or,  if  the 
latter  name  were  more  appropriate,  it  would  be  the  declara- 
tion of  a  general  law,  to  be  disregarded  by  the  courts, 
though  never,  I  hope,  treated  with  contempt." 

The  subsequent  history  of  this  celebrated  case,  which 
decided  that  an  order  of  the  House  of  Commons  cannot 
render  lawful  that  which  is  contrary  to  law,  and  that  still 
less  can  a  resolution  of  the  House  supersede  the  jurisdiction 
of  a  court  of  law  by  clothing  an  unwarranted  exercise  of 
power  with  the  garb  of  privilege,(6)  is  as  follows : 

(a)  9  A.  &E1. 153. 

(6)  Per  Oockburn,  C.J.,  Wason  v,  Walter  (L.  Eep.  4  Q-  B.  87 ;  38 
L.  J.  40,  Q.  B.;  19  L.  T.  N.  S.  416). 
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pabtiv.  rjK^Q  piaintifiP  having    recovered    judgment  against    the 

chaptkb  X.  defendants,  a  writ  of  inquiry  was  executed ;  damages  were 
Proceedingt  asscssed,  and  a^./(/.  issued;  and,  on  the  sheriff  returning 
ScSSSISVtoci-  tliat  he  had  the  money  in  court,  he  was  called  upon  to  show 
dauv.saauard.  causc  why  tlic  moucy  should  not  be  paid  to  the  plaintiff.  It 
was  stated  on  the  sheriff's  behalf,  that  the  House  of  Commons 
had  passed  the  following  resolutions:  "That  it  appears 
to  this  House  that  execution  in  the  cause  of  Stod^Uile  v. 
Hansard  has  been  levied  to  the  amount  of  £640  by  the  sale 
of  the  property  of  Messrs.  Hansard,  in  contempt  of  the 
privileges  of  this  House,  and  that  such  money  now  remains 
in  the  hands  of  the  Sheriff  of  Middlesex.  That  the  said 
sheriff  be  ordered  to  refund  the  said  amount  forthwith  to 
Messrs.  Hansard."  The  House  also  resolved  that  the  sheriff 
had  been  guilty  of  a  contempt  and  breach  of  the  privil^es  of 
the  House,  and  that  he  should  be  committed  to  the  custody 
of  the  Sergeant-at-Arms,  wliich  was  done.  Notwithstanding 
this,  the  Court  of  Queen's  Bench  made  absolute  the  rule, 
conmaanding  the  sheriff  to  pay  over  the  money  to  the  plain- 
tiff. Afterwards,  a  rule  nisi  was  obtained  for  an  attachment 
against  the  sheriff  for  not  paying  over  the  money,  and  the 
rule  was  made  absolute,  Lord  Denman,  C.J.,  observing  that 
the  Court,  having  put  the  law  in  motion  for  the  plaintiff,  was 
bound  to  enforce  it  for  him,  and  there  was  imfortuni^ly 
no  other  mode  of  doing  so  than  the  proceeding  adfipted. 

The  two  persons  who  filled  the  office  of  Sheriff*  of  Middle- 
sex, having  been  taken  into  custody  of  the  Sergeant-at-Arms 
pursuant  to  the  resolution  of  the  House  of  Commons,  sued 
out  a  writ  of  habeas  corpus,  to  which  the  Sergeant-at-Arms 
made  return — that  he  had  taken  them  into  custody  and 
detained  them  by  virtue  of  a  warrant  from  the  Speaker  of 
the  House  of  Commons,  reciting  that  the  House  had  resolved 
that  they  had  been  guilty  of  a  contempt  and  breach  of  the 
privileges  of  the  House,  and  that  they  should  be  committed 
to  the  custody  of  the  Sergeant-at-Arms,  and  ordering  him  to 
take  them  into  custody.  Tlie  Court  of  Queen's  Bench 
held  the  return  sufficient,  and  the  sheriffs  were  remanded  to 
custody ;  but  Lord  Denman  was  careful  to  state  that  he 
adhered  in  all  respects  to  the  view  of  the  la\f  laid  down  in 
Stockdule  v.  Hansard,  as  to  defamatorj'^  publications  issued 
by  order  of  the  House  of  Commons. 
^  &*" Vict  e.  9.  '^^  dispute  between  the  House  of  Conunons  and  the 
Court  of  Queen's  Bench  led  to  the  passing  of  the  Act 
3  &  4  Vict.  c.  9,  entitled  "An  Act  to  give  summary 
protection  to  persons  employed  in  the  publication  of 
Parliamentary    papers."      This    Act    recites    that    "it    is 
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essential  to  the  due  and  effectual  exercise  and  discharge  of  ^^"^^- 
the  functions  and  duties  of  Parliament,  and  to  the  promotion  Chaptbb  x. 
of  wise  legislation,  that  no  obstructions  or  impediments 
should  exist  to  the  publication  of  such  of  the  reports, 
papers,  votes,  or  proceedings  of  either  House  of  Parliament, 
as  such  House  of  Parliament  may  deem  fit  or  necessary  to 
be  published : "  and  that  "  obstructions  or  impediments  to 
such  publication  have  arisen,  and  hereafter  may  arise,  by 
means  of  civil  or  criminal  proceedings  being  taken  against 
persons  employed  by,  or  acting  under  the  authority  of,  the 
Houses  of  Parliament,  or  one  of  them,  in  the  publication 
of  such  reports,  papers,  votes,  or  proceedings ;  by  reason 
and  for  remedy  whereof  it  is  expedient  that  more  speedy 
protection  should  be  afforded  to  all  persons  acting  under  the 
authority  aforesaid,  and  that  all  such  civil  or  criminal  pro- 
ceedings should  be  summarily  put  an  end  to  and  determined 
in  manner"  provided  by  the  Act. 

Sect.  I  provides  for  the    stay  of    all  proceedings  com- Proviaionfor 
menced  against  persons  for  publication  of  papers  printed  by  Jl^SSingt. 
order  of  either  House  of  Parliament,  upon  delivery  to  the 
Court  or  a  judge  of  a  certificate  and  affidavit,  to  the  effect 
that  such  publication  is  by  order  of  the  House. 

It  enacts  that  "  it  shall  and  may  be  lawful  for  any  person  or 
persons  who  now  is  or  are,  or  hereafter  shall  be,  a  defendant  or 
defendants  in  any  civil  or  criminal  proceeding,  commenced  or 
prosecuted  in  any  manner  soever,  for  or  on  account  or  in 
respect  of  the  publication  of  any  such  report,  paper,  votes, 
or  proceedings,  by  such  person  or  persons,  or  by  his,  her, 
or  their  servant  or  servants,  by  or  under  the  authority  of 
either  House  of  Parliament,  to  bring  before  the  Court  in 
which  such  proceeding  shall  have  been,  or  shall  be,  so 
commenced  or  prosecuted,  or  before  any  judge  of  the  same 
(if  one  of  the  superior  courts  in  Westminster)  first  giving 
twenty-four  hours'  notice  of  liis  intention  so  to  do  to  the 
prosecutor  or  plaintiff  in  such  proceeding,  a  certificate 
under  the  hand  of  the  Lord  High  Chancellor  of  Great  Britain, 
or  the  Lord  Keeper  of  the  Great  Seal,  or  of  the  Speaker  of 
the  House  of  Lords,  for  the  time  being,  or  of  the  Clerk  of 
the  Parliaments,  or  of  the  Speaker  of  the  House  of  Commons, 
or  of  the  Clerk  of  the  same  House,  stating  that  the  report, 
paper,  votes,  or  proceedings,  as  the  case  may  be,  in  respect 
whereof  such  civil  or  criminal  proceeding  shall  have  been 
commenced  or  prosecuted,  was  published  by  such  person  or 
persons,  or  by  his,  her,  or  their  servant  or  servants,  by  order 
or  under  the  authority  of  the  House  of  Lords,  or  of  the 
House  of  Commons,  as  the  case  may  be,  together  with  an 
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aflBdavit  verifying  such  certificate ;  and  such  Court  or  judge 
shall  thereupon  immediately  stay  such  civil  or  criminal  pro- 
ceeding, and  the  same,  and  every  writ  or  process  issued 
therein,  shall  be,  and  shall  be  deemed  and  taken  to  be, 
finally  put  an  end  to,  determined,  and  superseded  by  ^^^tue 
of  this  Act." 

As  to  the  publication  of  copies  of  repoits  or  other  papers, 
sect.  2  enacts  "  that  in  case  of  any  civil  or  criminal  pro- 
ceeding hereafter  to  be  commenced  or  prosecuted  for,  or  on 
account  or  in  respect  of,  the  publication  of  any  copy  of  such 
report,  paper,  votes,  or  proceedings,  it  shall  be  lawful  for 
the  defendant  or  defendants,  at  any  stage  of  the  pro- 
ceedings, to  lay  before  the  Court  or  judge  such  report, 
paper,  votes,  or  proceedings,  and  such  copy,  with  an  affida\it 
verifying  such  report,  paper,  votes,  or  proceedings,  and 
the  correctness  of  such  copy ;  and  the  Court  or  judge  shall 
inmiediately  stay  such  civil  or  criminal  proceeding,  and  the 
S€ime,  and  every  writ  or  process  issued  therein,  shall  be,  and 
shall  be  deemed  and  taken  to  be,  finally  put  an  end  to, 
determined,  and  superseded  by  virtue  of  this  Act" 

As  to  the  publication  of  abstracts  of  any  such  papers,  or 
extracts  from  them,  sect.  3  provides,  "  that  it  shall  be  lawful, 
in  any  civil  or  criminal  proceeding,  to  be  commenced  or 
prosecuted  for  printing  any  extract  from  or  abstract  of  such 
report,  paper,  votes,  or  proceedings,  to  give  in  evidence 
under  the  general  issue,  such  report,  paper,  votes,  or  pro- 
ceedings, and  to  show  that  such  extract  or  abstract  was 
published  bond  fide,  and  without  malice ;  and,  if  such  shall 
be  the  opinion  of  the  jury,  a  verdict  of  not  guilty  shall  be 
entered  for  the  defendant  or  defendants." 

Sect.  4  adds,  "  that  nothing  contained  in  the  Act  is  to  be 
deemed,  or  taken,  or  held,  or  construed,  directly  or  indirecdy, 
by  implication  or  otherwise,  to  aflfect  the  privileges  of 
Parliament  in  any  manner  whatsoever." 

The  object  of  giving  twenty-four  hours*  notice,  to  the 
plaintiff  or  prosecutor,(a)  of  the  intention  to  bring  the 
certificate  before  the  court,  is  not  quite  clear.  It  is 
doubtful  whether  it  gives  the  plaintiff  or  prosecutor  a  right 
to  show  cause,  and  may  have  been  prescribed  only  to  enable 
him  to  avoid  incurring  more  costs.(S) 

The  only  reported  case  on  this  Act  is  that  of  Stockdak  v. 
IIan8ard,{c)  where  proceedings  were  stayed  upon  a  certificate 
of  the  Speaker  of  the  House  of  Commons,  verified  by  aflBdavit, 

(a)  Sect.  I. 
{J})  Tev  Lord  Denman,  C.J.,  Stockdale  y.  Hansard  (i  i  A.  <&  E.  299). 

(c)  II  A.  &E.  297. 
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that  the  publication  mentioned  in  the  declaration  (a  descrip-  ^^wiv. 
tion  of  which  it  gave)  and  in  respect  of  which  the  action  was  Chaftebx. 
brought,  was  published  by  order  and  under  the  authority  of 
the  House  of  Commons.  The  declaration  was  verified  by 
affidavit,  and  appeared  to  be  for  the  publication  of  an  alleged 
libel,  the  description  of  which  corresponded  with  that  in  the 
Speaker's  certificate. 

In  i686,(a)  an  information  having  been  filed  against  Siroider 
William  Williams,  for  publishing  a  libel  called  "Danger- 
field's  Narrative,"  the  defendant  pleaded  that  he  was  at  the 
time  of  publication(J)  Speaker  of  the  House  of  Commons, 
and  as  such  had  a  right  to  publish  the  votes  and  acts  of 
the  House,  and  that  the  "  Narrative*'  in  question  was 
printed  and  published  as  parcel  of  the  proceedings ;  but  the 
Court  called  the  plea  an  idle,  insignificant  one,  and  gave 
judgment  for  the  King,  inflicting  a  fine  of  ;£  10,000  on  the 
defendant;  the  Lord  Chief  Justice  (Wright)  asking  the 
defendants'  counsel  whether  an  order  of  the  House  of 
Commons  could  justify  a  scandalous,  infamous,  and  flagitious 
UbeL(c) 

This  case  of  Sir  William  Williams  happened,  as  observed 
by  Lord  Kenyon,  C,J,f{d)  in  the  worst  of  times,  and  the 
publication  was  a  paper  of  a  private  individual  published  by 
another  individual,  under  pretence  of  sanction  of  the  House 
of  Commons.  Gross,  J.,  said  of  the  same  case(e)  that  it 
was  declared  by  a  great  authority  to  be  a  disgrace  to  the 
country. 

In  1799  a  criminal  information  was  refused  against  a 
bookseller  for  printing  a  report  of  the  Committee  of  Secrecy 
of  the  House  of  Commons,  though  it  reflected  on  the 
character  of  an  individual,(/)  Lord  Kenyon,  C.J.,  observing 
that  as  the  publication  was  a  true  copy  of  the  report,  there 
was  not  the  least  pretence  for  the  motion.  His  Lordship 
said  further:  "This  is  an  application  for  leave  to  file  a 
criminal  information  against  the  defendant  for  publishing  a 
libel ;  so  that  the  application  supposes  that  this  publication 
is  a  libel.  But  the  inquiry  made  by  the  House  of  Commons 
was  an  inquisition  taken  by  one  branch  of  the  Legislature 
to  enable  them  to  proceed  further,  and  adopt  some  regula- 
tions for  the  better  government  of  the  country:  this, report 
was  first  made  by  a  committee  of  the  House  of  Commons, 

(a)  2  Jac.  2. 
(&)  He  was  not  Speaker  at  the  time  the  case  was  adjudged. 

(c)  10  St.  Tr.  App.  p.  34,  n. ;  Dig.  L.  L.  75 ;  Show.  Kep.  47 !♦ 

(d)  Be»  Y,  Wright  (8  T.  R.  296).  {e)  Ibid.  297. 

(/)  IHoU  293, 
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then  approved  by  the  House  at  large,  and  then  communi- 
cated to  the  other  House,  and  it  is  now  svbjvdice;  and  yet  it 
is  said  that  this  is  a  libel  on  the  prosecutor.  It  is  impossible 
for  us  to  admit  that  the  proceedings  of  either  of  the  Houses 
of  Parliament  is  a  libel."  "Though  the  defendant,"  said 
Lawrence,  J.,(a)  "  was  not  authorized  by  the  House  of  Com- 
mons to  publish  the  report  in  question,  yet,  as  he  only  pub- 
lished a  true  copy  of  it,  I  am  of  opinion  that  the  rule  ought 
to  be  discharged." 


CHAPTEE  XI. 
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•  CRIMINAL  PROSECUTIONS  FOR  LIBEL. 

Having  considered  what  constitutes  a  libel,  we  have  now  to 
inquire  how  the  law  against  libels  is  put  into  motion  ;  what 
evidence  is  necessary  to  prove  the  charge  of  publishing  a 
libel ;  by  what  means  the  accused  may  defend  himself  ;  and 
what  penalties  are  incurred  by  the  guilty. 

The  liabilities  of  the  publisher  of  a  libel  are  twofold :  he 
is  liable  to  a  criminal  prosecution  and  to  a  civil  action. 

The  present  chapter  will  be  devoted  to  the  criminal  branch 
of  the  subject. 

Every  publication  of  a  libel,  be  it  on  the  Christian  religion, 
on  morality,  on  the  Crown,  on  the  Government,  on  the 
administration  of  justice,  or  on  a  private  person,  is  a  criminal 
offence ;  and  it  may  be  broadly  laid  down  that  wherever  an 
action  would  lie,  there  an  indictment  would  lie  also.  But  the 
converse  of  this  proposition  is  not  strictly  accurate ;  for  no 
individual  has  a  right  of  action  against  another  for  publishing 
a  blasphemous,  obscene  or  seditious  libel,  unless  it  contain 
something  reflecting  on  himself.  Again,  a  libel  on  a  dead 
man  may,(J)  under  certain  circumstances,  be  indictable,  as 
tending  to  excite  to  a  breach  of  the  peace,  but  in  no  case 
would  an  action  lie  for  such  a  libel,  for  Actio  personalis  moritur 
cum  persond. 

The  criminal  law  may  be  set  in  motion  by  the  Attorney- 
General  filing  an  ex  officio  information ;  by  an  application  to 
the  Court  of  Queen's  Bench  to  order  the  master  of  the  Crown 
Office  to  file  an  information,  by  summoning  the  libeller 
before  a  magistrate ;  or  by  going  direct  to  the  grand  jury  at 
the  assizes  or  Central  Criminal  Court. 


(a)  8  T.  R.  293. 


(h)  Vide  ante,  pp.  494,  495. 


or  any  other  person  responsible 
blasphemous  articles  between 
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Tlie  offence  is  not  triable  at  sessions.  pjmit. 

Sect.  3  of  the  Newspaper  Litel  and  Eegistration  Act,  1881,    chatoxi. 
(44  &  45  Vict.  c.  60)  provides  jbhat  "  No  criminal  prosecution  NecdMi^  of  flat 
shall  be  commenced  against  any  proprietor,  publisher,  editor,  Si SIpLpw 
or  any  person  responsible  for  the  publication  of  a  newspaper  pK>»««uioui 
for  any  libel  published  theroin,  without  the  written  fiat  or  /gv-^pAj/,  ^^^ 
allowance  of  the  Director  of  Ptblic  Prosecutions  in  England,  J^^  ^eMU^ 
or  Her  Majesty^s  Attorney-General  in  Ireland,  being  first  had  ^  ^q  U€^ 
and  obtained.'*  I  O*-  avOt^  a*^  ^ 

A  fiat  in  the  following  forml— "  I  hereby  allow  the  prose-  i^*^  ^  ^^-..^^g^ 
cution  of  the  publisher,  propriet  )r,  or  editor  of  the  Freethirtkefi^  Jj**^*-*^^*^** 

for  the  publication  therein  of  J^^^Jl^Z^I''^ 
the  dates  of  March  26  and  f««>cc«ULr»v  /^  gju 
June  II,  1882,"  was  objected  t)  as  quite  general  and  men-y«**^*  ^Ku^^ 
tioning  no  name ;  but  it  was  leld  sufficient  by  Lord  Cole- 
ridge, C.  J.,  at  the  trial,  and  by  a  Divisional  Court.(a) 

I.  Criminal  Informations. 

The  Attorney-General  has,  at  common  law,  the  right  tojEr<z^ 
file  a  criminal  information  for  any  inisdemeanour.(6)  b?  Attomey- 

Sect.  3  of  the  Newspaper  libel  and  Registration  Act  of  Q«o«*»- 
1 88 1  {mi'prd)  does  not  apply  to  such  a  case.(c) 

This  right  ha.s  several  times  been  attacked  in  Parliament 
without  success.  The  House  of  Commons  agreed  in  1688, 
on  the  recommendation  of  a  committee,  that  a  clause  should 
be  inserted  in  the  Bill  of  Rights  abolishing  informations  in  the 
Court  of  King's  Bench ;  but  it  would  seem  that  the  House  of 
Lords  objected  to  it.(cJ)  On  the  27th  of  November,  1770, 
a  motion  made  by  Mr.  Phipps  in  effect  to  take  away  the 
power  of  the  Attorney-General  to  file  criminal  informations, 
was  rejected  by  164  against  72  votes.(e)  And  again  in  1812, 
Lord  Holland,  in  the  House  of  Lords,  moved  the  second 
reading  of  a  Bill  having  the  same  object  in  view.(/)  The 
debates  on  these  occasions  are  well  worthy  of  attention, 
showing  the  strong  arguments  used  by  men  like  Burke, 
Dunning,  Lords  &skine,  Holland,  and  Stanhope,  against 
this  extraordinary  prerogative  in  cases  of  libel. 

The  Attorney-Gener^  exercises  this  right  on  his  own 
responsibility.    The  Court  will  never  grant  an  information 

(a)  Bieg,  y.  BroidXaugh  (15  Coz.  C.  G.  221,  222). 

(6)  See  frynn^9  ccue  (5  Mod.  Rep.  459) ;  Show.  106. 

(c)  Beg,  y.  Yates  (L.  B.  11,  Q.  B.  D.  750) ;  per  tota/m  cfurianh, 

(d)  13  St.  Tr.  1370.  (e)  16  Pari.  Hist.  1175. 

(/)  23  Pari.  Debates,  1070. 

P  P 
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upon  his  application,  in  cases  prosecuted  by  the  Crown,  as  he 
has  himself  a  right,  ex  officio,  to  exhibit  one.(a) 

He  may,  if  he  thinks  proper,  summon  the  parties  before 
him  to  show  cause  why  the  information  should  not  be  exhi- 
bited, before  he  signs  it(6) 

The  only  libels  against  which  the  Attorney-General  uses 
his  power  are  those  which  we  have  elsewhere  termed  jnMic, 
such  as  blasphemous,  seditious,  or  obscene  publications,  or 
libels  reflecting  on  persons  exercising  public  functions. 

The  last  instance  of  such  a  prosecution,  which,  after 
examination,  we  have  been  able  to  find,  occurred  so  far  Back 
as  1830,  when  the  Attorney-General,  Sir  James  Scarlett,  filed 
three  informations  against  the  proprietors  and  printer  of  the 
Morning  Journal  for  libels  on  the  King,  the  House  of  Com- 
mons, the  Lord  Chancellor,  and  the  Duke  of  Wellington, 
These  prosecutions  were  received  with  universal  dislike  by  all 
parties  in  the  country.(c) 

The  Solicitor-General,  during  the  vacancy  of  the  ofl&ce  of 
Attorney-General,  may  file  an  ex  officio  information,  and  the 
record  need  not  aver  the  vacancy .(d) 

The  Attorney-General,  if  he  find  the  information  defective, 
may  enter  a  nolle  prosequi,  and  prefer  a  new  charge ;  there- 
fore the  Court  refuses  to  quash  an  information,  on  his  motion.(e) 

Before  the  stat.  60  Geo.  3  &  i  Geo.  4,  c.  4,  the  Attorney- 
General  might  keep  the  information  hanging  over  the  head 
of  the  unfortunate  defendant  as  long  as  he  pleased,  but  by  the 
ninth  section  of  that  statute  it  is  enacted :  *'  That  in  case  any 
prosecution  for  a  misdemeanour,  instituted  by  tlie  Attorney 
or  Solicitor  General,  shall  not  be  brought  to  trial  within 
twelve  calendar  months  next  after  the  plea  of  not  guilty  shall 
have  been  pleaded  therein,  it  shall  be  lawful  for  the  Court  in 
which  such  prosecution  shall  be  depending,  upon  application 
to  be  made  on  the  behalf  of  any  defendant  in  such  prosecu- 
tion, of  which  application  twenty  days*  previous  notice  shall 
have  been  given  to  the  Attorney  or  Solicitor  General,  to  make 
an  order,  if  the  said  Court  shall  see  just  cause  so  to  do, 
authorising  such  defendant  to  bring  on  the  trial  in  such 
prosecution;  and  it*  shall  thereupon  be  lawful  for  such 
defendant  to  bring  on  such  trial  accordingly,  unless  a  naUe 
proseqwi  shall  have  been  entered  in  such  prosecution," 

By  the  same  statute  (sect.  8)  the  Court  are,  if  required,  to 


(a)  Bex  Y.  ThiUi'pa  cmd  others  (3  Bnrr.  1565  and  4  Burr,  2090). 

(h)  Ibid.  (c)  72  Annual  Beg.  4. 

(d)  Bex  T.  WUhee  (4  Burr.  2577,  and  in  error  4  Brows  P.  C.  360). 

(e)  Bex  Y.  btratton  (Doug.  240). 
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order  a  copy  of  the  information  to  be  delivered,  after  appear-     Pamjy. 
ance,  to  the  defendant  or  his  attorney  or  clerk,  in  court,  free    Chakm  xi. 
of  expense,  provided  no  copy  has  previously  been  given.  DeiiTery  of  copy 

The  trial  is  generally  at  the  Nisi  Prius  sittings  of  the  toSftSSlSr 
Queen's  Bench,  and  is  conducted  in  the  same  way  as  an  Trial  of 
indictment  for  a    misdemeanour  at  the  assizes;    but  the  gfffSt^n 
Attorney-General  may  demand  a  trial  at  Bar  if  he  prefers  it.(a) 

The  Attorney-General  is  entitled  to  reply  although   theAttoro*;- 
defendant  call  no  witnesses.    This  privilege  was  strongly  Sjhf {J  Jepiy. 
opposed  by  Home  on  his  trial  for  libel,(6)  but  without  efiPect. 

Whether  a  counsel  who  appears  for  the  Attorney-General 
has  the  right  of  reply,  is  not  quite  clear.  Kelly,  C.B.,  at 
the  trial  of  a  woman  named  Waters  at  the  Old  Bailey  for 
murder,  decided  that  the  learned  serjeant  who  represented 
the  Attorney-General  was  entitled  to  reply,  even  if  no 
evidence  were  called  for  the  prisoner.(c)  Lord  Tenterden 
held,  in  the  case  of  Sex  v.  Marsden,{d)  that  wherever 
the  King's  Counsel  appears  oflBcially  he  is  entitled  to 
the  reply .(e)  Pollock,  C.B.,  and  Mellor,  J.,(/)  have  also 
extended  the  right  to  counsel  representing  the  Attorney- 
General.  On  the  other  hand,  Martin,  B.,(^)  and  Byles, 
J.,(A)  held  that  the  right  is  confined  to  the  Attorney- 
General  in  person;  and  Martin,  B.,  said  he  thought  a 
prosecution  by  the  Crown  ought  to  be  conducted  like  any 
other  prosecution. 

The  only  other  point  in  which  the  proceedings  under  an  8«ntence  in  case 
ex  officio  information  differ  from  those  under  an  information  ^SmSSL 
filed  by  order  of  the  Court,  is,  that  the  Attorney-General  may 
elect  whether  the  sentence  shall  be  passed  by  the  judge  who 
tries  the  case  or  postponed  to  the  ensuing  term  :{i)  whereas 
the  sentences  on  other  informations  must  be  passed  by  the 
Court  of  Queen's  Bench. 

We  now  proceed  to  notice  informations  filed  by  order  of  the  informauons 
Court  of  Queen's  Bench.(^0  5fQa«i?I^'' 

Benoh. 

(a)  I  Str.  644.  (I)  See  20  How.  St.  Tr.  660;  Cowp.  672. 

(c)  Ex  reloH&M  amdci. 

(d)  M.  A  M.  439.  (e)  Beg.  y.  Gardner  (i  C.  &  K.  6a8). 
(/)  Reg,  v.  Toakley  (10  Cox  Cnm.  Cas.  406). 

(a)  Beg,  v.  Christie  (i  F.  &  F.  75). 

(A)  Beg,  v.  Taylor  (i  F.  &  F.  535). 

(i)  1 1  Geo.  4  and  i  Will.  4,  a  70,  s.  9. 

{h)  For  cases  in  whicH  informations  have  been  granted  see,  in  addi- 
tion to  those  referred  to  in  the  following  notes :  B^  v.  Watson  (2  T.  B. 
199,  cited  anie,  pp.  436,  437);  Bex  y.  White  amd  another  (i  Camp. 
359,  cited  ante,  p.  435) :  Bix  v.  JoUiffe  (4  T.  B.  285,  for  publishing  in 
the  assize  town,  shortly  before  his  trial,  handbills  reflecting  on  the 
character  of  the  prosecutor  and  yindicating  his  own) ;  Bex  v.  Wahe^ 
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It  is  not  necessary  (un  ler  sect.  3  of  the  Newspaper  libel 

1 881),  in  these  cases  (according  to 


ckaptmxi.   and  Begistration  Act  of 
Whether  leot.  s  Field,  Dcnman  and  Matllew,  J  J.,  dissentientihvs  Lord  Cole- 

#  Iff  A 

Libel AcrSwi,   ridge,  C.J.  and  Hawkins,  y.),  to  get  the  written  fiat  of  the 
isappiioaUe.      Director  of  Public  Proseiutions  before  instituting  proceed- 

^^^r^^ firt    ^^S^(^)    '^^^  question  is  to  be  again  raised  before  the  Court 
^t^CuA<n(        of  Appeal  1 

Former  1>ncti€e.      Formerly  these  informations  were  filed  by  the  Clerk  of 
the  Crown,  who  did  so  upon  any  application,  as  a  matter 
of  course.(6) 
4*5 Will &M.      In  consequence  of  the  injustice  and  oppression  caused  by 
®'  '*•  the  number  of  frivolous  and  vexatious  informations  which 

were  thus  issued,  at  the  instance  of  malicious  persons  who, 
even  if  defeated  at  the  trial,  escaped  costs  under  the  shelter  of 
the  King's  name,  the  statute  4  &  5  Will.  &  M.  c.  18,  was 
passed ;  the  preamble  to  which  recited  that  divers  malicious 
and  contentious  persons  had,  more  of  late  than  in  times 
past,  procured  to  be  exhibited  and  prosecuted  informations 
against  persons  in  all  the  counties  of  England ;  that  after 
the  persons  so  informed  against  appeared  and  pleaded  to 
issue,  the  informers  very  seldom  proceeded  any  further ;  and 
that  thereby  the  persons  so  informed  against  were  put  to 
great  charges  for  their  defence,  and  that,  although  verdicts 
were  given  for  them,  or  a  ncUe  prosequi  entered  against 
them,  they  had  no  means  for  obtaining  costs  against  such 
informers.(c) 

The  first  section  enacts  that  the  Clerk  of  the  Crown  shall 
not,  without  express  order,  to  be  given  by  the  Court  in  open 
Court,  file  any  information. 

field  (i  Salk.  405;  I  Yeni  67 ;  for  pnblisbmg  that  a  certain  jury  was 
suBpected  of  bribery  in  giving  their  verdict);  Reg,  v.  Grey  (10  Cox 
Grim.  Cas.  184,  for  publications  tending  to  prejudice  the  fair  trial  of 
certain  prisoners) ;  Bex  v.  Osborne  (Kel.  30;  2*!Bam.  K.  B.,  138,  166. 
cited  a/Kite,  p.  454) ;  Reg.  v.  OcAhercoU  (2  Lew.  C.  0.  254,  a  pnblication 
imputing  immoral  practices  to  the  inmates  of  a  nunneiy);  .Ben  v. 
Staples  (And.  228 ;  Dig.  L.  L.  80,  a  publication  reflecting  on  a  magis- 
trate) ;  Bex  V.  Thicknesse  (Dig.  L.  L.  86,  for  publishing  a  Itildicrons 
account  of  an  alleged  marriage  of  a  married  peer  with  an  actress) ; 
Bex  V.  Nutt  (Dig.  L.  L.  78 ;  2  Bain.  K.  B.,  1 14,  libels  on  a  company). 

(a)  Beg,  v.  Yates  (L.  B.  11,  Q.  B.  D.  750). 

(h)  Bex  V.  BoUnson  (i  W.  Bl.  542). 

(c)  **  But  two  years  before,  the  passing  of  this  Statute  their  [criminnl 
informations']  legality  had  been  denied  in  the  case  of  Mr.  Prynne 
(5  Mod.  Bep.  459)  by  Sir  Francis  Winnington,  who,  in  the  course  of 
a  very  learned  argument,  stated  that  Lord  Hale  himself  had  said  that 
on  argument  they  could  not  stand.  Lord  Holt  decided,  however,  to 
the  contrary,  intimating  that  Lord  Hale  must  have  been  speaking 
only  Mndnst  the  abuse  of  them"  (Judgment  in  Beg.  y.  Lahouekeref 
50  L.  T.  N.  S.  182). 
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The  principles  which  ought  to  guide  the  Court  in  granting      ^^"iv. 
criminal  information  were  elaborately  discussed  last  year  in    Chaptmxi. 
tlie  case  of  Beg,  v.  Labmuilierejlfl)  heard  before  five  judges  of  the  ommx  prind- 
Queen's  Bench  Division  (Lord  Coleridge,  C.  J.,  Denman,  Field,  fiJ'tSbiSSSa. 
Hawkins  and  Mathew,  JJ.).    The  judgment  of  the  Court, 
unanimous  except  as  to  one  not  very  important  point,  was 
recently  delivered  by  Lord  Coleridge,  and  lays  down  in  con- 
sidered language  (which,  on  account  of  the  great  importance 
of  the  case,  will  be  quoted  at  length),  the  general  principles  on 
which  the  Court  will  doubtless  act  in  future  in  granting  or 
refusing  criminal  informations. 

The  application,  in  this  case,  was  made  on  behalf  of  a 
foreign  npbleman  (the  Duke  of  Vallombrosa)  residing  abroad, 
in  respect  of  a  libel  upon  his  deceased  father  published  in  an 
English  newspaper. 

The  information  was  refused  on  several  grounds  ;  and  first 
on  the  ground  that  as  a  general  rule  a  criminal  information 
will  not  be  granted,  where  the  applicant  is  neither  resident  nor 
sojourning  in  this  country. 

"  As  to  the  point,"  said  Lord  Coleridge,  "  that  the  present  E£RMtof 
Duke  of  Vallombrosa,  the  applicant,  is  neither  resident  nor  JSSSlJjSi 
sojourning  in  this  country,  it  may  be  sufficient  to  observe 
that  we  do  not  intend  to  lay  it  down  as  a  rule  of  law  that 
this  Court  will  not  interfere,  under  any  circumstances,  by  way 
of  criminal  information,  on  the  application  of  a  person  so 
situate.  Cases  may  be  put,  or  may  actually  arise  in  fact,  in 
which  this  Court  would  so  interfere  beyond  all  question,  if 
the  person  applying  to  it  were  an  English  subject,  or  were 
resident  in  England.  And  the  single  fact  that  the  applicant 
was  situated  as  the  applicant  is  situated  here  might  not,  in 
such  a  supposable  case,  be  an  answer  to  the  application. 
But  it  is  obvious  that,  if  we  have  regard  to  the  principles  on 
which,  from  very  early  times,  this  Court  has  acted,  the  non- 
residence  of  the  applicant  in  England  is  a  very  cogent  argu- 
ment against  the  interference  of  the  Court.  It  makes  it,  as 
a  general  rule,  very  unlikely  that  there  should  be  any  in- 
tentiop  to  provoke  a  breach  of  the  peace  on  the  part  •  of  him 
who  publishes  the  defamatory  matter,  and  also,  generally 
speaking,  very  unlikely  that  in  fact  any  breach  of  the  peace 
will  follow.  It  is  a  matter,  therefore,  very  important  for  the 
Court  to  consider  when  the  appeal  is  to  its  discretion — a 
reason,  further,  why,  in  the  exercise  of  that  discretion,  the 
Court  should  be  unwilling  to  interfere.  We  do  not  preclude 
the  Duke  from  his  remedy,  if  he  thiuks  fit  to  pursue  it,  by 

(a)  L.  T.  N.  S.  177.  Not  yet  published  in  any  of  the  other  Eeports. 
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way  of  action  or  indictment ;  but  in  this  particular  case  we 
should  be  prepared  on  this  ground  to  discharge  the  rule." 

It  was  refused  next  on  the  ground  that  the  libel  was  on  a 
deceased  person.  "  Next,  as  to  the  point  that  the  subject  of 
the  libel  is  dead,  the  authorities  are  not  absolutely  conclusive; 
but  it  seems  to  us  that  the  weight  of  authority  inclines  upon 
the  whole  in  favour  of  the  objection.  The  locvs  ela$^eu8 
upon  this  subject  is  the  judgment  of  Lord  Kenyon  in  It.  v. 
TopJiam,  4  T.  R.  126.  He  points  out  (p.  128)  that  the  general 
statement  in  5  Eep.  in  the  case  de  ltbdli8famosis,{a)  that  publi- 
cations defamatory  of  dead  persons  are  libellous,  was  a  state- 
ment extra-judicial,  that  it  was  not  the  point  in  judgment, 
and  that  the  judgment  might  well  have  been  sustained  without 
going  into  it.  He  shows,  further,  that  the  passage  in  Hawkins 
(i  Hawk.  P.  C.  c.  28,  s.  3),  which  deals  with  informations  as 
well  as  ordinary  indictments,  puts  the  whole  criminality  of 
libels  (as  distinguished  from  the  civil  liability  of  those  who 
publish  them)  on  private  persons  on  their  tendency  to  disturb 
the  public  peace.  Hawkins,  indeed,  in  a  passage  immediately 
following  the  words  quoted  by  Lord  Kenyon,  puts  his  own 
view  beyond  all  doubt,  and  shows  that  he  would  have  dis- 
couraged, or  even  disallowed,  many  of  the  indictments  for 
libel — to  say  nothing  of  informations — ^with  which  the  Courts 
of  late  years  have  been  occupied.  For  he  says :  '  The  Court 
will  not  grant  tliis  extraordinary  remedy,  nor  should  a  grand 
jury  find  an  indictment,  unless  the  offence  be  of  such  signal 
enormity  that  it  may  reasonably  be  construed  to  have  a 
tendency  to  disturb  the  peace  and  harmony  of  the  com- 
munity. In  such  a  case  the  public  are  justly  placed  in  the 
character  of  an  offended  prosecutor  to  vindicate  the  common 
right  of  all,  though  violated  only  in  the  person  of  an  indi- 
vidual ;  for  the  malicious  publication  of  even  truth  itself — 
this  was  written  when  truth  could  not  be  pleaded  to  an 
indictment — *  cannot  in  true  policy  be  sufiPered  to  interrupt 
the  tranquillity  of  any  well-ordered  society/  The  case  in 
Carthew,  405(6)  (a  strange  and  unsatisfactory  case,  and  verj" 
loosely  reported),  Lord  Kenyon  explains,  as  he  do^  also 
B.  V.  Gvitchleyld)  by  stating  that  in  both  cases  an  intention 
to  subvert  and  slander  the  Government  of  the  country  was 
charged  in  the  indictment,  and  supports  both  cases  distinctly 
on  this  ground.  It  may  be  doubted,  if  the  cases  are  looked 
at,  whether  Lord  Kenyon  did  not  support  the  decisions 
(what  the  actual  decision  in  the  case  in  Carthew  was  does 
not  appear)  upon  grounds  wliich  the  judges  who  decided 

(a)  5  Co.  Eep.  125.  (6)  1?«b  v.  Tain^ 

(c)  4  T.  B.  128,  in  note. 
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them  did  not  think  of,  which  most  certainly  they  did  not  ^^^^* 
state.  The  libel  in  E.  v.  Faine  (CartL)  was  on  King  Chaftkexi. 
William,  who  was  alive,  and  Queen  Mary,  who  was  dead ; 
the  case,  therefore,  is  a  very  weak  one  on  tlie  point  now 
before  us  in  any  view  of  it.(a)  The  libel  in  Bex  v.  Oritchley 
stated  of  a  certain  Sir  Charles  NicoU,  who  was  dead,  that 
*  he  changed  his  principles  for  a  red  riband,  and  voted  for 
that  pernicious  project,  the  excise.'  This  was  the  whole 
libel,  and  Lord  Kenyon  may  well  have  been  puzzled  to 
uphold  the  propriety  of  a  criminal  information  in  respect  of 
it,  even  though  the  deceased  Sir  Charles  was  the  father  of 
the  wife  of  a  Secretary  of  State.  But  in  the  case  itself  in 
which  the  libel  on  a  deceased  Lord  Cowper  was  of  the  most 
virulent  possible  description,  imputing  to  him  'unmanly 
vices  and  debaucheries,'  Lord  Kenyon,  after  time  taken  to 
consider,  with  the  assent  of  Mr.  Justice  Buller,  who  had 
tried  the  case,  arrested  the  judgment  on  the  ground  that  it 
was  not  the  subject-matter  of  indictment  for  libel  to  asperse 
the  memory  of  the  dead,  unless  it  was  done  with  a  design  to 
break  the  peace.  The  Court  of  King's  Bench,  in  the  case 
of  Rex  V.  Topham,{a)  appears  to  assent  to  the  principle  laid  down 
by  Hawkins,  that  private  character  is  to  be  vindicated  by 
private  action,  and  that  an  indictment  or  information  for 
libel  is  then  only  to  be  justified  where  there  are  some  inci- 
dents in  it  which  concern  the  public,  such  as  an  attempt  to 
injure  the  Government,  or  an  intention  or  tendency  to  break 
the  public  peace.  This  necessity  of  the  person  who  applies 
for  the  criminal  information  being  himself  individually 
aspersed,  is  laid  down  in  very  strong  terms  by  Mr.  Justice 
Patteson  in  Reg,  v.  Mead  (4  Jur.  N.  S.,  10 14).  There  is  no 
instance  of  an  action  for  libel  by  the  representative  of  a 
deceased  person  ;  it  must  be  some  very  unusual  publication 
to  justify  an  indictment  or  information  for  aspersing  the 
character  of  the  dead.  If  such  a  case  should  ever  arise,  it 
must  stand  upon  its  own  footing.  But  this  is  not  that  case ; 
and  on  this  ground  also  we  should,  in  our  discretion,  decline 
to  interfere." 

The  Court  next  considered  the  more  general  objection  that  Libel  oa»  peer, 
the  social  position  of  the  applicant,  however  lofty,  was  not  a  SdiiidiJ!'*^*** 
ground  for  granting  a  criminal  information  where  the  libel  is 
one  affecting  his  private  character  only,  and  does  not  reflect 
upon  him  in  the  exercise  of  any  public  oflBce. 

On  this  point  the  judgment  sketches  the  practice  of  the 
Court  from  the  time  of  Lord  Hale,  and  points  out  the  increas- 
ing facility,  reaching  its  greatest  height  in  the  time  of  Lord 

(a)  See  the  remarks  on  this  case,  ante,  p.  494.        (h)  4  f .  B.  126. 
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Pawpit.  Tenterden,  with  which  these  informations  were  obtained. 
Chaftsb  XI.  "  It  is  impossible,"  proceeds  the  judgment,  "  for  any  one  not 
to  see  the  great  change  which  had  come  over  the  feeling  of 
the  Court  between  the  days  of  Lord  Hale,  Lord  Holt,  and 
Hawkins,  and  those  of  Lord  Tenterden.  But  the  general  dis- 
satisfaction of  the  profession  with  this  state  of  things  led,  in 
the  time  of  Lord  Denman  and  Lord  Campbell,  to  a  much 
stricter  practice  in  the  Court  in  the  granting  of  these  infor- 
mations. I  am  quite  aware  that  Beg.  v.  Gregory, {a)  Meg.  v. 
Latimer yifi)  and  some  few  cases  of  this  sort  occurred  during  this 
period  of  time ;  but  there  can  be  no  doubt  that  the  cases  were 
rare,  except  where  some  person  in  a  public  or  official  position 
was  attacked  in  relation  to  such  position,  or  where  the  attack 
was  of  so  cruel  and  outrageous  a  sort  as  to  make  it,  according 
to  the  view  of  Hawkins,  a  matter  which  interested  the  public, 
and  called  for  interference  of  the  Court,  as  representing  the 
public  and  charged  with  the  defence  of  its  interests.  So  it 
was  during  the  greater  part  of  the  time  of  Sir  Alexander 
Cockburn,  though  towards  the  close  of  his  life  the  practice  of 
the  Court  became  somewhat  easier  and  laxer.  I  have,  hoiy- 
ever,  by  the  kindness  of  a  learned  friend,  been  furnished  with 
the  reports  of  fifty  cases  of  criminal  information,  running 
over  the  years  from  i860  to  1880  inclusive,  and,  out  of  these 
fifty  cases,  four  only  were  cases  of  informations  granted  at 
the  suit  of  persons. who  were  not  in  some  public  office  or 
position.  And  during  that  time  there  were  repeated  declara- 
tions by  various  members  of  the  Court,  not  indeed  that  as 
matter  of  law  the  information  would  not  be  granted  at  the 
suit  of  private  persons,  but  that  the  Court  would,  as  a  general 
rule,  leave  private  persons  to  their  private  remedies.  For 
example,  in  Reg.  v.  Lord  Winchikea,  1865,  Mr.  Justice  Black- 
bum  says  the  remedy  had  usually  and  properly  been  confined 
to  cases  of  magistrates,  ministers,  public  officers,  and  persons 
in  a  high  position  whose  character  was  of  such  public  import- 
anc€J  as  to  require  immediate  vindication.  The  Lord  Chief 
Justice  (Sir  A.  Cockburn)  adds  that '  the  extraordinary  inter- 
vention by  means  of  a  criminal  information  was  a  procedure 
of  a  high  prerogative  character  reserved  for  cases  of  public 
importance.'  In  the  case  of  Beg.  v.  Headley,  in  1875, 1  find 
Mr.  Justice  Blackburn  reported  as  saying '  It  is  not  enough  that 
it  should  appear  that  there  has  been  a  libel '  (differing  appa- 
rently in  terms  from  Lord  Tenterden,  who  seems,  if  rightly 
reported,  to  have  thought  it  was  enough) ;  *  it  must  also 
appear  that  it  is  a  publication  as  to  which  we  ought  to  put 
the  prerogative  process  of  the  Court  in  operation  against  the 
(a)  8  A.  &  E.  907.  (6)  15  Q-  B.  1077. 
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writer.  It  should  not  be  done  too  lightly,  or  otherwise  our  ^^^^' 
jurisdiction  to  grant  criminal  informations,  though  very  use-  chawmxi. 
ful,  may  be  brought  into  odium/  Again,  in  1877,  in  the 
matter  of  a  gentleman  named  Middleton,  in  which  the  libel 
was  very  gross,  the  rule  was  refused,  and  I  find  Mr.  Justice 
Mellor,  with  the  concurrence  of  Mr.  Justice  Lush,  saying  tliis : 
'  We  must  be  chary  of  making  the  high  jurisdiction  of  this 
Court  a  sort  of  substitute  for  the  ordinary  jurisdiction  of  the 
magistrates.  The  Court  used  to  be  far  more  strict  in  the 
exercise  of  its  extraordinary  jurisdiction  in  granting  criminal 
informations  than  it  has  been  perhaps  in  later  times ;  but 
this  is  hardly  a  case  for  its  exercise.  It  is  not  like  the  case 
of  a  serious  imputation  on  a  magistrate  or  a  public  oflBcer, 
like  a  town  clerk,  for  misconduct  in  his  office.'  Again,  in 
1878,  in  the  case  of  an  application  on  the  part  of  the  musical 
critic  of  the  Times  newspaper  against  the  present  defendant 
for  imputing  to  the  applicant  personal  comiption,  the  rule 
was  refused  by  Mr.  Justice  Mellor  and  Baron  Huddleston,  the 
Court  saying  that '  the  libel  was  one  which  might  well  warrant 
an  indictment  or  an  action,  but  it  did  not  follow  that  it  was  the 
fit  subject  of  a  criminal  information.  That  was  an  exercise 
of  the  extraordinary  jurisdiction  of  the  Court,  which,  as  a 
general  rule,  was  reserved  for  cases  of  libel  upon  persons  in 
an  official  or  judicial  position,  and  filling  some  ofiice  or 
post  which  made  it  for  the  public  interest  necessary  that 
such  jurisdiction  should  be  exercised  for  the  refutation  of 
the  libellous  charges  made/  Examples  might  be  multiplied, 
but  these  are  suflBcient.  Veiy  few  of  these  cases  are  to  be 
found  in  the  volumes  of  reports.  They  are  cases  of  discre- 
tion, and  turn  generally  upon  facts  and  have  seldom  been 
reported ;  and  the  passages  which  I  have  been  reading  have 
been  furnished  me  by  a  gentleman  of  the  Bar(«)  who  reported 
them  for  the  newspapers,  and  who  is  able  to  vouch  for  the 

substantial  correctness  of  his  own  reports I  am  able 

from  my  own  recollection  to  state  two  cases,  each  of  them,  I 
think,  important.  This  Court  in  the  time  of  Lord  Campbell 
refused  Sir  Charles  Napier  a  criminal  information  for  a  libel 
imputing  to  him  great  misconduct  in  regard  to  his  conquest 
of  Scinde,  on  the  ground,  among  others,  that  he  had  ceased  to 
be  Commander-in-Chief  in  India  and  was  at  the  time  of  his 
application  to  the  Court  only  a  private  person ;  and  a  rule  in 
the  case  of  Beg,  v.  Pliimoll,  in  wliich  I  was  myself  counsel,  for 
a  criminal  information  for  a  libel,  in  wliich  a  member  of  Par- 

(a)  Eeferrinff  to  Mr.  "W.  F.  Finlason,  the  veiy  learned  reporter  of 
the  Times,  and  one  of  the  editors  of  Foster  and  Finlason's  Reports, 
so  often  referred  to  in  this  work. 
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PamJv.  liament  was  accused  of  sending  liis  ships  to  sea  overloaded  in 
CHAfnmXi.  order  that  they  might  sink  and  he  might  gain  the  insurances 
on  them,  was  discharged,  aftier  argument ;  and  it  was 
discharged  without  costs,  inasmuch  as  tlie  applicant  had 
cleared  his  character ;  but  the  Court  left  liim  to  his  ordinary 
remedy  as  a  shipowner  against  any  one  who  libelled  him  in 
that  character.  We  are  thus  brought  down  to  the  last  case 
upon  the  subject,  with  the  authority  of  which  we  were 
pressed  very  properly.  I  mean  Beg.  v.  Yates,  I  know 
nothing  of  the  merits  of  that  case,  and  if  I  did,  as  the  litiga- 
tion is  still  depending,  it  would  be  unfit  to  say  a  word  upon 
it.  But  a  libel  upon  the  private  character  of  Lord  Lonsdale, 
certainly  not  so  aggravated  as  some  of  those  as  to  which 
informations  have  been  refused,  was  made  the  subject  of  an 
application  to  this  Court,  and  the  rule  for  a  criminal  informa- 
tion was  made  absolute.  It  is  said  that  it  was  granted 
almgst  as  of  course,  because  the  applicant  was  a  peer. 
The  case  is  as  yet  unreported,  (a)  and  I  am  unaware  of  what  my 
learned  brothers  may  have  said ;  but  if  this  was  the  ground, 
I  must  respectfully  dissent  from  it." 

Tlie  judgment  then  proceeds  to  deal  broadly  with  the 
question  as  affecting  peers  : — "  I  can  find  nowhere  any  trace 
of  the  doctrine  that  a  peer,  as  such,  is  entitled  to  exceptional 
and  most  important  privileges  in  the  administration  of  the 
law.  If  a  peer  is  libelled,  as  a  peer,  for  his  conduct  in  Par- 
liament, or  as  Lord  Lieutenant  (if  he  is  one),  or  as  magis- 
trate, or  as  the  holder  of  a  public  oflBce,  it  would  undoubtedly 
be  almost  of  course  (all  other  legal  conditions  being  fulfilled) 
that  the  Court  would  interfere  in  Ids  behalf.  But  that  a  peer 
in  private  matters  is  entitled  to  any  interference  at  the  Iiands 
of  tliis  Court — which  the  Court  would  not  exercise  in  favour 
of  the  humblest  subject  of  the  Queen — I  respectfully  but 
emphatically  deny.  I  am  not  aware  of  any  authority  for 
such  a  proposition.  Beg.  v.  Gregory  is  certainly  no  such 
authority;  and  I  decline  to  make  one.  It  is  said,  on  the 
other  hand,  that  the  point  now  under  consideration  was  not 
taken,  or,  at  any  rate,  not  pressed  upon  the  Court  in  Beg.  v. 
Yates ;  and  the  probable  explanation  of  this,  wliich  I  under- 
stand on  the  best  authority  to  be  the  fact  is  this — namely,  that 
with  several  of  the  cases  decided  in  the  latter  years  of  Sir  A. 
Cockburn  it  was  felt  that  a  Divisional  must  act  on  those 
later  authorities,  which  no  doubt  formed  a  complete  justifica- 
tion for  the  course  taken  by  this  Court.  I  have  said,  bow- 
ever,  that  it  is  not  possible  to  reconcile  the  cases ;  it  is  not 

(a)  Reported  on  another  point,  L.  B.  Q.  B.  D.  p.  75a 
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easy,  perhaps  it  is  not  possible,  to  lay  down  any  rule  which  ^^"^- 
can  guide  discretion  amid  the  ever- varying  facts  to  which  chipmbXI. 
discretion  has  to  be  applied.  If  we  go  back  to  principle  we 
find  it  well  stated  by  Blackstone,  book  iv.,  c.  23,  p.  309,  as 
follows : '  The  objects  of  the  other  species  of  informations  filed 
by  the  Master  of  the  Crown  office  upon  the  complaint  or  rela- 
tion of  a  private  subject,  are  any  gross  or  notorious  misdemea- 
nours, riots,  batteries,  libels,  and  other  immoralities  of  an  atro- 
cious kind,  not  particularly  tending  to  disturb  the  Government 
(for  those  are  left  to  the  care  of  the  Attorney-General),  but 
which,  on  account  of  their  magnitude  or  pernicious  example, 
deserve  the  most  public  animadversion  ;*  and  if  the  passage  of 
Mr.  Starkie  be  looked  at,  in  which  he  defends  the  proceeding  by 
way  of  criminal  information,  which  he  calls  '  a  proceeding  ir- 
reconcilable with  the  ordinary  principles  of  jurisprudence  on 
which  the  law  of  libel  in  England  is  founded,'  it  will  appear 
at  once  that  that  great  writer  would  have  met  this  applica- 
tion before  us  with  a  summary  refusal  and  as  not  at  all 
within  those  considerations  which,  in  spite  of  the  anomaly  of 
the  proceeding,  bring  about  a  result  far  more  beneficial  than 
might  have  been  expected.  It  is  under  these  circumstances 
that,  acting  under  the  powers  conferred  by  the  Judicature 
Acts,  I  have  ventured  to  bring  together  five  judges  of  the 
High  Court  to  establish,  if  possible,  upon  unusual  authority 
some  principles  for  our  guidance  in  future.  My  colleagues, 
with  a  slight  exception  to  be  presently  noticed,  concur  in  this 
judgment,  and  I  trust  that  the  fuU  discussion  which  this  rule 
has  received  may  be  of  some  advantage,  and  that,  the  grounds 
on  which  we  discharge  it  becoming  generally  known,  the 
practice  of  the  Court  may  be  brought  back  to  that  greater 
and  more  wholesome  strictness  which  prevailed  for  at  least  a 
generation  and  a  half,  and  that  criminal  informations  may 
hereafter  be  granted  only  in  cases  which  come  fairly  within 
the  language  of  Sir  William  Blackstone  already  quoted,  which 
I  will  not  repeat  and  whicli  I  certainly  cannot  improve." 

Denman,  J.,  while  concurring  in  the  judgment  thus  delivered, 
had  written  a  few  words  which  he  desired  to  add  and  which 
Lord  Coleridge  then  read : — "  I  agree  with  the  Lord  Chief 
Justice  that  the  rule  ought  to  be  discharged  on  the  first  two 
grounds  upon  which  he  rests  his  judgment,  but  I  desire  to 
add  that  I  cannot  accept  the  passage  from  Blackstone  upon 
which  he  comments  as  being  quite  an  exhaustive  description 
of  the  cases  in  which  the  Court  ought  to  interfere;  for  example, 
if  a  newspaper  or  an  individual  were  to  show  by  repeated 
attacks  and  by  wide  circulation  of  these  attacks  upon  a  private 
individual,  whether  a  British  subject  or  a  foreigner,  whether 
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resident  in  England  or  abroad,  a  persistent  determination  to 
persecute,  I,  as  at  present  advised,  should  think  it  would  be 
the  duty,  in  many  cases,  of  this  Court  to  protect  the  indi- 
vidual by  granting  a  rule,  and  even,  in  case  of  further  per- 
sistence, by  making  it  absolute/'  To  grant  a  rule  in  respect  of 
an  existing  libel  with  the  intention  of  not  making  the  rule 
absolute  except  in  case  of  'further  persistence'  would  be 
a  recurrence  to  the  practice,  condemned  by  Cockbum,  C.  J.,  of 
using  the  machinery  of  the  Court  merely  to  obtain  a  retrac- 
tation or  apology,  tlie  rule  being  then  discharged  on  payment 
of  costs  by  the  libeller." 

To  obtain  this  order,  counsel  must  be  instructed  to  move 
upon  proper  affidavits,  which  must  not  be  entitled  or  they 
cannot  be  read,(a)  for  a  rule  nisi  calling  upon  the  libeller 
to  show  cause  why  the  information  should  not  issue. 

The  Court  will  not  permit  the  motion  to  be  made  by 
the  prosecutor  in  person,  as  it  is  a  general  rule  applicable 
to  all  proceedings  in  the  name  of  the  Sovereign,  that 
no  private  person  can  be  heard  as  an  advocate  in  a  court  of 
justice.(6) 

Where  the  affidavit  on  which  the  rule  had  been  obtained 
was  not  properly  sworn,  the  Court  refused  to  enlarge  the 
rule  in  order  that  the  affidavit  might  be  reswom.(c)  "  The 
Court,"  said  Lord  Denman,  C.J.,  "  have  been  looking  for 
some  time  for  a  precedent  for  such  an  application,  and  can 
find  no  precedent  in  cases  of  criminal  information.  There 
are  some  cases  with  reference  to  bail.  The  party  ought  to 
have  come  properly  prepared  in  the  first  instance.  No 
injustice  will  be  done,  aa  the  party  can  still  prefer  an 
indictment." 

The  Court  requires  to  be  satisfied  upon  various  points  before 
it  even  calls  upon  the  defendant  to  show  cause  why  the  in- 
formation should  not  go. 

The  first  requisite  is,  that  the  prosecutor  should  swear 
directly  and  pointedly  to  his  innocence  of  ^  the  charge  con- 
tained in  the  libel,  unless  the  subject-matter  is  general 
imputation,  or  tlie  party  libelled  is  abroad  at  a  great 
distance. 

This  was  laid  down  in  the  case  of  Sex  v.  Hasvodl 
aidd  Bate,  on  the  prosecution  of  the  Duke  of  Eichmond,(rf) 
as  an  invariable  rule,  upon  which  the   Court  acts  without 

(a)  Bex  Y.  Ttobinson,  cited  6  T.  B.  642. 

(h)  Bex  v.  Lancashire  (Justices)  (i  Ohitty,  602) ;  Bex  v.  Brice  (2  B. 
&  Aid.  606). 

(c)  Bex  V.  Cochshaw  (2  N.  &  Man.  378). 

(d)  Bex  Y.  HaaweU  and  Bate  (i  Doug.  387). 
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distinction  of  person.  The  libel  in  that  case  had  appeared  Piw  iv. 
in  the  Mornrnvg  Pody  imputing  to  the  Duke  a  variety  of  CHAmmXi. 
treasonable  practices  and  designs,  among  other  things  that  — 
he  had,  in  his  speeches  in  the  House  of  Lords,  opposed  the 
increase  of  tlie  military  strength  of  the  kingdom,  in  order 
to  facilitate  a  descent  in  this  country  by  the  French ;  and 
also  charging  him  with  having  conveyed  intelligence  to  the 
Ministers  of  France.  The  rule  was  granted  against  Haswell, 
the  printer  of  the  paper,  on  the  joint  affidavit  of  the  Duke 
and  another  person.  The  Duke  swore  that  he  believed 
himself  to  be  the  person  meant  in  the  libel,  and  that  it  con- 
tained false,  scandalous,  and  malicious  aspersions  and 
insinuations  against  him.  On  a  subsequent  day  a  rule  was 
moved  for  against  Bate  as  the  publisher,  when  Lord  Mans- 
field, C  J.,  said  there  was  an  objection  to  both  rules,  inasmuch 
as  the  prosecutor  had  not  specifically  denied  the  particular 
charges;  but  he  thought  the  nature  of  the  libel  might 
be  an  exception  to  the  general  rule ;  that  as  to  what  was 
supposed  to  have  been  said  by  his  Grace  in  Parliament,  it 
was  certainly  unnecessary  to  answer  that,  because  what 
passed  there  could  be  questioned  nowhere  else,  and  the  rest 
of  the  libel,  being  general  imputations,  did  not  seem  within 
the  rule.  Willes,  J.,  said  he  did  not  well  see  how  the  Court 
could  make  any  distinctipn  between  the  Duke  and  the  lowest 
individual ;  if  the  rule  were  general,  it  ought  to  be  adhered  to 
in  that  case,  and  no  instance  had  been  stated  where  it  had  been 
dispensed  with.  The  other  judges  agreed,  and  ultimately 
the  rule  was  granted  as  to  that  part  of  the  libel  referring  to 
the  Duke's  conduct  in  the  House  of  Lords.  Subsequently 
the  Duke  filed  an  affidavit  expressly  denying  all  the  specific 
charges  in  the  libel.(a) 

Where,  however,  the  libel  reflects  on    several    persons,  when  ubei 
the  Court  will  grant  the  information,  although  the  person  ]J5^J^„^ 
moving  for  it  may  not  be  blameless  \(h)  and  the  Court  will 
grant  it  for  a  libel  on  a  public  body  of  men  without  re- 
quiring an  exculpatory  affidavit.(c) 

There  must  be  no  unnecessary  delay  in  coming  to  the  Court.  DeUtT  in  nuoiiug 
In  Rex  V.  JoUie,{d)  Littledale,  J.,  said :  "  The  rule  is,  that  ww^^^o"- 
the  application  must  be  made  within  two  terms  after  the 
publication,  sufficiently  early  to  enable  the   defendant    to 
show  cause  within  that  term." 

(a)  See  also  Bex  v.  Wright  (2  Chitty,  162) ;  Bex  v.  Draper  (3  Smith, 
390) ;  Bex  V.  Bickerton  (i  Str.  498). 

(h)  Beg.  T.  Gregory  (8  A.  &  B.  907). 

(c)  Bex  y.  Williama  (5  B.  &  Aid.  595),  where  the  libel  was  on  the 
clergy  of  a  particalar  diocese. 

(tf)  I  N.  &  M.  484;  4  B.  &  Ad.  867. 
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If  there  is  further  delay,  it  must  be  reasonably  accounted 
for ;  as,  for  instance,  that  the  libel  had  not  come  to  the 
knowledge  of  the  prosecutor  until  some  time  after  it  was 
published.(a) 

The  party  who  applies  for  the  information  must  come  to 
the  Court  in  the  first  instance,  as  the  Court  will  not  assist 
him  if  he  has  instituted  other  proceedings.(5)  He  must 
place  himself  entirely  in  the  hands  of  the  Court  for  the  vin- 
dication of  his  character ;  and  if  it  appears  that  he  has  put 
himself  in  communication  with  the  publisher  for  the  purpose 
of  retorting,  or  with  a  view  of  gaining  redress,  the  court  will 
riot  interfere.(c) 

The  Court  wiU  not  grant  an  information  in  trivial  case8,(d) 

Lord  Mansfield  laid  it  down  that  a  proceeding  by  infor- 
mation was  not  proper  against  a  very  poor  person.(«)  We 
can  find  no  later  decision  as  to  this,  but  in  all  probability  it 
would  be  followed,  if  the  attention  of  the  Court  were  called 
to  the  circumstances  of  the  defendant  and  to  the  authority 
just  cited ;  as  it  is  an  undoubted  hardship  to  compel  him 
to  incur  the  additional  expense  consequent  upon  that  mode 
of  prosecution,  when  the  prosecutor  may  adopt  the  less 
cumbrous  one  of  presenting  a  bill  at  the  assizes. 

The  affidavit  must  prove  the  publication  by  the  defendant ; 
and  the  Court  will  not  be  satisfied  with  merely  primd  facie 
evidence  where  conclusive  evidence  is  easily  obtainable ;(/) 
nor  will  the  Court  in  any  case  accept  less  e\idence  than 
would  warrant  a  grand  jury  in  finding  a  bilL((/) 

Formerly,  conclusive  evidence  of  the  publication  of 
newspapers  was  readily  obtainable  from  the  Stamp  Office ; 
as  the  6  &  7  Will.  4,  c.  y6,  provided,  under  hea\y  penalties, 
that  no  person  should  print  or  publish  any  newspaper  before 
there  had  been  delivered  to  the  Commissioners  of  Stamps,  or 
to  the  properly  authorized  officer  at  the  head  office  for 
stamps  in  Westminster,  Edinburgh,  or  Dublin,  or  to  the 
officer  appointed  by  the  said  commissioners  in  and  for  the 
district  within  which  the  newspaper  should  be  intended  to 
be  published,  a  declaration  in  writing  setting  forth  the  title  of 
the  paper,  a  description  of  the  building  wherein  it  was  to 

(a)  See  Bex  v.  Bohvnson  (i  W.  Bl.  542) ;  Prideaux  v.  Arthur  (Lo& 
393) ;  Kez  V.  ATrtrray  (i  Jur.  37) ;  Reg.  v.  Hext  (4  Jur.  339) ;  Ex  parte 
Hopper  (23  L.  T.  164) ;  Bex  v.  Bishop  (5  B.  &  Aid.  612). 

(b)  Bex  Y.  Marshall  (4  E.  &  B.  475) ;  Beg.  v.  GvoiU  (11  A.  &  £.  587). 

(c)  Beg,  v.  LoMson  (i  Q.  B.  486). 

(d)  Ex  parte  Beauclerh  (7  Jnr.  373) ;  Beg.  v.  Proprietors  of  Netting^ 
ham  Jonmal  (9  DowL  1044) ;  Bex  v.  Mead  (4  Jnr.  1014). 

(e)  Anon.  Lofft.  156.  (/)  Beg.  v.  Baldvnn  (8  A.  A  E.  168). 
{g).;Bex  V.  Willett  (6  T.  R.  294) ;  Ex  parU  Williams  (5  Jur.  1133). 
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be  printed,  and  of  the  building  wherein  it  was  to  be  pub-      p^^v. 
lished ;  the  name,  addition,  and  abode  of  every  person  who    Ckamm  ix. 
was  intended  to  conduct  the  actual  printing,  and  of  every 
person  who  was  intended  to  be  the  publisher,  and  of  the 
proprietor,  &c. 

After  the  repeal  of  this  enactment  it  was  sometimes  very 
difficult  to  prove  the  publication. 

Sometimes  the  proof  was  by  affidavit  of  a  person  who  had  Bjparchaaeof 
purchased  a  copy  of  the  newspaper  in  defendant's  shop.     Or,  lm?Ilhap,  ^' 
the  publication  was  proved,  as  in  the  case  of  Bex  v.  Haswell  ^I^^Sm.^ 
and  Bate,{a)  by  the  affidavit  of  an  accomplice. 

And  where  a  rule  had  been  granted  on  insufficient  evidence 
of  publication,  the  Court  afterwards  discharged  it,  although  the 
affidavits  filed  by  the  defendant  in  opposition  to  the  rule 
admitted  the  publication.(6) 

The  Newspaper  libel  and  Eegistration  Act  of  1881  (44  &  uA4iiYUit. 
45  Vict.  c.  60),  has  now  established  a  register  of  newspapers,  "•**• 
in  which  the  names  and  addresses  of  the  proprietors  are  to 
be  entered,  and  copies  of  entries  in  or  extracts  from  which 
are  made  evidence.(c) 

It  is  necessary  to  guard  against  inserting  improper  or  improper  or 
irrelevant  matter  in  the  affidavits,  as  there  is  danger  of  the  iSSter^* 
Court  refusing,  on  that  ground,  to  interfere.  "^"^^ 

In  the  case  of  Bex  v.  Bum,(d)  Lord  Denman,  C.  J.,  said : 
"The  prosecutor  has  stated  a  sufficient  case  for  a  criminal 
information ;  but  he  has,  in  the  early  prt  of  his  affidavit,, 
introduced  words  irrelevant  and  reflecting  on  the  character 
of  the  party  against  whom  he  applies ;  and  afterwards,  in 
explanation  of  something  wliich  he  states  to  have  passed, 
he  goes  into  a  narrative  of  matters  impertinent  to  the 
cause,  and  calculated  only  to  prejudice  the  minds  of  the 
Court.  Parties  who  come  before  the  Court  with  affidavits, 
are  to  confine  themselves  to  the  simplest  statement  of  that 
which  induces  them  to  make  the  application,  and  not  to 
enter  upon  discussions  like  this,  unless  the  nature  of  the 
subject  makes  them  absolutely  necessary."  The  Court  dis- 
charged the  rule  solely  upon  this  ground. 

"Wlien  the  rule  is  obtained,  care  must  be  taken  that  it  is-Dnwingup 
properly  drawn  up.    No  documents  can  be  referred  to  upon  "^^ 

• 

(a)  I  Dong.  387.    See  also  Bex  v.  Steward  (2  B.  &  Ad.  12). 
(6)  Beg,  v.  Baldwin  (8  A  &  E.  168). 

(c)  Sects.  8,  9,  1 5.    See  the  provisioiis  of  the  Act  set  forth  at  length, 
ante,  p.  315,  316. 

(d)  7  A.  <&  E.  193,  and  see  Iteg.  r,  Doherty  (i  Am.  &  Hodg.  New 
Term  Beports,  16). 
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the  argument  which  are  not  referred  to  in  the  rule.(a)  It 
must  be  drawn  up  "upon  reading"  the  publication,  which 
must  be  annexed  to  the  affidavits  and  marked  as  an  exhibit.' 

The  rule  must  be  obtained  from  the  Crown  Office,  and  a  copy 
of  it  served  on  the  defendant  personally,  or  by  leaving  it  with 
some  member  of  his  family  at  his  residence.  The  original 
should  be  shoWn  to  the  person  who  is  served  with  the  copy.(i) 

In  showing  cause  against  the  rule,  the  defendant  may  urge 
the  truth  of  the  libel ;  for,  as  before  stated,  although  the 
truth  is,  by  itself,  no  answer  to  an  indictment,  the  Court  will 
not  grant  its  aid,  by  information,  to  a  tainted  person. 

In  the  case  of  Rex  v.  Eve,{c)  a  rule  nisi  had  been  granted 
against  the  publishers  of  the  Satirist  and  the  Censor  of  tJic 
Times,  for  the  following  libel :  "  Simon,  but  more  commonly 
known  in  the  play  world  as  King  Digby,  from  his  skill  in 
palming  that  card  at  4cart^,  and  who  long  enjoyed  an  un- 
enviable notoriety  among  the  legs  at  the  club  at  Brighton,  is 
living  in  obscurity  in  Devonshire.  He  has  been,  however, 
recently  in  town,  and  was  seen  at  Epsom  during  the  races, 
sharply  upon  the  look-out,  it  was  presumed,  lor  flats"  Digby 
made  an  affidavit  that  he  was  never  guilty  of  palming  the 
king  at  "  ^art^,"  nor  of  unfair-  play  at  cards  or  any  other 
game,  and  that  he  had  not  been  at  Epsom  races  for  about 
seven  years.  The  only  affidavit  in  opposition  was  by  one 
Thomas  Shepard,  who  swore  that  he  was  intimately  acquainted 
with  Digby,  and  that  on  one  occasion  when  Digby  dined 
with  him  at  defendant's  residence  in  Shaftesbury  Terrace, 
Pimlico,  Digby  played  at  ^cart^  with  him,  won  of  him  from 
£80  to  £85,  was  detected  by  him  in  palming  the  king,  con- 
fessed the  fact,  and  returned  the  money.  Upon  this  affidavit 
the  Court  discharged  the  rule.  But  afterwards  a  new  rule 
was  granted,  and  made  absolute,  on  affidavits  deposing  that 
Shepard  had,  on  oath,  in  the  Consistory  Court  in  London, 
contradicted  his  affidavit,  and  that  Digby  had  preferred  an 
indictment  for  perjury  against  him,  and  that  the  bill  was 
foimd  on  Digby's  oath  denying  the  truth  of  the  statements  in 
Shepard's  affidavits,  and  on  the  testimony  of  several  other 
witnesses ;  that  a  warrant  had  been  obtained  for  Shepard's 
arrest,  but  that  he  could  not  be  found)  and  was  believed  to 
have  left  the  country. 

The  circumstances  of  the  last  cited  case  were  peculiar. 
In  general,  where  a  rule  for  a  criminal  information  lias  been 

(a)  Eex  V*  BaJIdwm  (8  A.  &  E.  168) ;  Beg,  v.  Woohner  (12  A.  &  E. 
422).  (&)  Cole  on  Criminal  Informations,  59. 

(c)  5  A.  &  E.  780.  According  to  the  principles  laid  down  in  Heg,  t. 
Ldbouchere,  ante,  pp.  584,  585,  an  information  would  not  now  be 
granted  in  such  a  case« 
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discharged  on  the  merits,  the  Court  will  not  grant  a  new  ^^!lt^' 
rule  on  a  second  application,  in  the  same  case,  even  upon  chammX!, 
additional  affidavits.  "  A  party  moving  for  a  criminal  infor- 
mation," says  Lord  Denman,  C.J.,(a)  "  has  some  great  advan- 
tages, and  he  may  reasonably  be  required  to  collect  all  the 
necessary  materials  for  his  application  when  he  first  makes 
it."  To  grant  a  new  rule  in  such  a  case,  would  be,  according 
to  Parke,  J.,(6)  "  a  precedent  for  re-inquiry  in  almost  every 
instance  where  a  criminal  information  was  moved  for  without 
success.  It  would  rarely  happen  that  the  party  would  not  be 
able  to  mend  his  case  on  a  second  motion.  The  prosecutor 
has  another  remedy." 

The  defendant  may  also  submit  that  the  affidavits  on  which 
the  rule  was  granted  fail,  in  substance  or  form,  to  satisfy  the 
requirements  of  the  Court,  or  that  they  are  answered  by 
affidavits  made  on  his  behalf. 

If  the  rule  be  discharged  on  a  preliminary  objection,  thecwti. 
defendant  will  not  generally  obtain  his  costs  ;(c)  but  if  it  be 
discharged  on  the  merits,  the  Court  generally  grants  costs. 

•On  the  rule  being. made  absolute,  the  prosecutor  must BaoogniBanM on 
enter  into  the  necessary  recognisance,  pursuant  to  4  &  S  Swi^S*"**  ** 
WUL  &  M.  c.  18,  s.  2,  which  enacts  "that  the  clerk  of  the 
Crown  shall  not  issue  out  process  upon  the  information  until 
he  shall  have  taken,  or  had  delivered  to  him,  a  recognisance 
from  the  person  or  persons  procuring  such  information,  to 
be  exhibited  with  the  place  of  his,  her,  or  their  abode,  title, 
or  profession,  to  be  entered  to  the  person  or  persons  against 
whom  such  information  or  informations  h  or  are  to  be 
exhibited,  in  the  penalty  of  twenty  pounds,  that  he,  she,  or 
they,  will  efifectuaUy  prosecute  such  information  or  infor- 
mations, and  abide  by  and  observe  such  orders  as  the  said 
court  shall  direct,  which  recognisance  the  said  clerk  of 
the  Crown,  and  every  justice  of  the  peace  of  any  county, 
city,  franchise,  or  town  corporate  (where  the  cause  of  any 
such  information  shall  arise),  are  hereby  empowered  to 
take." 

The  security  required  by  the  statute  is  only  in  the  penalty 
of  £20.    The  Court  will  not  require  it  for  a  larger  amount.((Q 

In  substance,  the  information  is  the  same  as  an  indict- Form  of  uifor- 
ment.    Whatsoever  certainty  is  requisite  in  an  indictment,  "•^®"- 
the  same,  at  least,  is  necessary  in  an  information;   and 
consequently,  as  all  material  parts  of  the  crime  must  be 

{a)Eex  y.  Smithson  (4  B.  &  Ad.  862).  (6)  Ibid. 

(c)  Beg.  V.  Proprietors  of  Nottingham  Journal  (9  Dowl.  1043). 

(d)  Uex  y.  Brooke  and  others  (2  T.  B.  190). 

Q  Q 
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precisely  found  in  the  one,  so  must  they  be  precisely  allied 
in  the  other,  and  not  by  way  of  argument  or  recitaL(a) 

A  form  of  a  criminal  information  will  be  found  in  the 
Appendix ;  and,  as  to  the  substance,  the  reader  is  referred  to 
Section  III.  (post),  where  the  requisites  of  an  indictment  are 
set  out. 

After  filing  the  information  and  taking  the  security 
mentioned  above,  the  Crown  OflBce  issues  a  subpoena,  which 
is  made  out  by  the  prosecutor's  attorney  and  a  copy  served 
on  the  defendant,  who  has  four  days  (exclusive  of  Sunday) 
from  the  day  of  the  return  to  appear. 

Under  48  Geo.  3,  c.  58,  s.  i,  a  judge's  warrant  may  be 
issued  to  bring  the  defendant  before  him,  or  some  other 
judge  of  the  Queen's  Bench,  in  order  to  his  being  bound, 
with  two  suflBicient  sureties,  in  such  sum  as  shall  be  expressed 
in  the  warrant,  with  condition  to  appear  in  the  said  court 
at  the  time  mentioned  in  the  warrant,  and  to  answer  to 
all  and  singular  indictments  or  informations  for  any  such 
offence. 

It  is  more  usual,  however,  to  subpoena  the  defendant ;  and 
if  he  does  not  cause  an-  appearance  to  be  entered  within  tlie 
time  allowed,  the  attorney  for  the  prosecutor  may,  upon  filing 
an  affidavit  of  service  of  the  subpoena,  issue  an  attachment ; 
and  if  the  defendant  cannot  be  found,  he  may  be  out- 
lawed. 

After  appearance,  the  prosecutor  may  give  a  rule  to 
plead  within  ten  days  after  service,  as  well  in  term  as  in 
vacation  ;(6)  and  in  case  no  plea  is  entered  within  the  time 
allowed,  judgment  for  want  of  such  plea  may  be  signed  at 
the  opening  of  the  ofl&ce  on  the  following  morning,  unless 
an  order  of  the  court  or  of  a  judge,  extending  the  time,  shall 
have  been  obtained.(c) 

When  the  plea  has  been  entered,  the  record  is  made  up 
and  sent  down,  by  a  writ  of  nidprivs,  into  the  county  where 
the  libel  was  published. 

The  trial  is  conducted  as  an  ordinary  civil  action,  subject 
to  the  rules  of  evidence  applicable  to  a  criminal  prose- 
cution. 

What  evidence  is  admissible  and  sufficient  to  bring  home 
the  charge  to  the  defendant ;  what  pleas  he  may  put  on  tlie 
record,  and  the  evidence  necessary  to  support  them,  are  set 
out  in  Section  III.  (pod). 


(a)  Hawkins'  P.  C.  Bk.  ii.  c.  26,  tit."  lufonnations,"  b.  4. 
(h)  See  No.  17  of  Rules  of  Court  under  6  Yict.  c.  20. 

(c)  Bule  19. 
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PlMlV. 

II. — Jurisdiction  of  Justices  of  the  Peace.  chJ^xi. 

In  the  last  section  we  dealt  with  the  extraordinary  means  ordint^  mode 
which  may  be  invoked  to  protect  society  from  blasphemous,  Sfto  SSmif 
seditious,  or  immoral  pubhcations,  and,  in  some   cases,  to 
punish  defamatory  attacks  upon  private  character.    Those 
means  are  in  addition  to,  and  not  a   substitution  for,  the 
machinery  by  which  all  crimes  are  inquired  into. 

Upon  complaint  that  any  person  has  published  a  libel,  a  sammoM  or 
justice  of  the  peace  may  either  summon  the  accused  to^"""*' 
appear  iDefore  him  or  some  other  magistrate ;  or  he  may,  if  he 
tliink  fit,  issue  his  warrant  for  his  apprehension.     The  more 
usual  course  is,  in  the  first  instance,  to  grant  a  summons,  and 
if  the  defendant  do  not  obey  it,  then  to  issue  a  warrant. 

In  the  case  of  Butt  v.  Conant(a)  it  was  argued  that  a 
magistrate  had  no  authority  to  issue  a  warrant  for  the 
arrest  and  commitment  of  a  person  charged  with  having 
published  a  libel ;  but  the  Court  were  unanimous  in  deciding 
that  he  had.  And,  independently  of  that  judgment,  the 
matter  is  now  set  at  rest  by  ii  &  12  Vict.  c.  42,  s.  i,  which 
empowers  any  justice  of  the  peace,  upon  a  complaint  being 
made  before  him  that  any  person  has  committed,  or  is 
suspected  of  having  committed,  "any  indictable  ofiFence 
whatsoever,"  within  the  limits  of  the  jurisdiction  of  such 
justice,  to  issue  a  warrant  for  his  apprehension ;  or  he  may, 
in  the  first  instance,  issue  a  summons. 

Upon  the  inquiry  before  the  magistrate,  if  the  prose- Defence  bcfuro 
cution  establish  a  prima  facie  case,  the  defendant  may  call  "*«***'*^®- 
wil^nesses  to  prove  that  he  did  not  publish  .the  libel,  or,  in 
some  cases,  that  it  is  true. 

There  are,  as  will  hereafter  be  seen,  two  charges  upon 
which  a  person  accused  of  publishing  a  defamatory  libel,  may 
be'  committed — ^viz.,  the  common  law  offence,  and  the  offence 
created  by  6  &  7  Vict.  c.  96,  s.  4 — i.e.,  "  maliciously  publishing 
any  defamatory  libel,  knowing  the  same  to  be  false  ;*'  and,  if 
he  proved  to  the  magistrate  that  the  libel  were  true,  he  could 
not  well  be  committed  on  this  latter  charge.  This  view  was 
taken  by  the  Court  of  Queen's  Bench  in  the  unreported  case 
of  Mc  parte  £llisson,(&)  where  a  mandamus  was  granted  to  the 
Lord  Mayor  of  London  to  hear  such  evidence;  and  the 
decision  in  Beg.  v.  Carden(c)  is  not  opposed  to  it,  as  the  in- 
formation there  did  not  charge  the  libel  to  have  been  published 
by  the  defendants  knowing  it  to  be  false ;  and  Lush,  J.,  in 

(a)  I  B.  &  B.  548.         (h)  Beferred  to  in  Folkard's  Starkie,  59?. 

(c)  L.  K  5  Q.  B.  D  I. 

QQ  2 
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tl^ja-t  case  distinctly  says(a)  that  Ex  parte  Ellissoii  was  well 
decided.  "  It  was  competent  to  the  defendant,"  said  that 
learned  judge, "  before  the  magistrates,  to  endeavour  to  get 
rid  of  the  major  charge  by  proving  the  libel  to  be  true." 

If,  however,  the  charge  be  one  of  simply  publishing  a  libel 
(not  in  a  newspaper),  the  magistrate  cannot  receive  evidence 
of  the  truth  of  the  libel..  This  was  decided  by  the  Queen's 
Bench  Division  in  Reg,  v.  Carden.(b)  Cockbum,  C. J.,  said, 
that  even  if  evidence  suflBcient  to  prove  the  truth  of  the 
libel  were  given,  the  magistrate  would  still  be  bound  to  con- 
vict, "  because  by  the  statute(c)  the  truth  of  the  libel  does 
not  constitute  a  defence  until  the  statutory  conditions  are 
complied  with ;  and  they  cannot  be  complied  with  at  that 
stage  of  the  inquiry.  There  must  first  be  commitment  or 
holding  to  bail,  then  indictment,  and  then  a  plea  such  as  may 
satisfy  the  exigency  of  the  statutory  conditions." 

A  similar  view  had  previously  been  taken  by  Montagu 
Smith,  J.,  on  circuit.(d) 

There  are  several  advantages  gained  by  going  into 
evidence  before  the  magistrate,  supposing  there  to  be  a 
legitimate  defence.  The  witnesses  are  bound  over  to  appear 
at  the  trial ;  and,  their  evidence  having  been  taken  down  in 
the  same  way  as  the  evidence  for  the  prosecution,  there  is 
less  risk  of  their  being  tampered  with  in  the  meantime. 
In  case  of  their  death  before,  or  serious  illness  at  the  time  of, 
the  trial,  their  depositions  may  be  put  in  evidence ;  and,  if  they 
appear  at  the  trial,  the  judge  has  power  to  allow  their  expenses, 
which  could  not  be  done  unless  they  had  been  bound  over. 

If  the  justices  decide  to  send  the  case  to  trials  tlie 
defendant  is  entitled,  as  a  matter  of  right,  to  be  bailed ;  as 
at  common  law  every  misdemeanour  is  bailable,  and  libel  is 
not  one  of  those  which  have  been,  excepted  by  statute.(«) 

The  bail  demanded  must  be  reasonable;  and  the  only 
question  the  justices  have  to  determine  is,  the  sufficiency  of 
the  sureties:  they  cannot  enter  into  any  investigation  of 
the  character  or  opinions  of  the  sureties.(/) 

Besides  the  power  of  demanding  bail  from  the  accused,  to 
answer  an  indictment  for  libel,  justices  have  claimed  the 
right  to  determine  themselves  whether  the  defendant  has 
been  guilty  of  publishing  a  libel;  and,  instead  of  sending 
him  to  trial,  to  require  sureties  of  good  behaviour,  and  in 
default  to  commit  him  to  prison. 

Lord  Camden,  in  the  case  of  Bex  v.  Wiikes,(ff)   strenu- 

(a)  L.  E.  3  Q.  B.  D.  p.  13.  (6)  Ibid.  (c)  6  A  7  Vict  c.  96, 

(d)  Beg.  v.  Tovmsend  (10  Cox  0.  0.  356 ;  4F.  &  F.  1089. 

(e)  1 1  A.  12  Yict.  c.  42,  8.  23.        (jO  Keg.  v.  Badger)  4  Q.  B.  472). 
(c^  2  Wils.  151.    See  also  per  Pratt,  C.J.,  in  Bex  v.  Shuekburgh, 

I  Wils.  29. 
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ously  denied  that  a  libeller  could  be  bound  to  find  surety  p^iv. 
of  the  peace,  saying  there  was  only  one  authority  for  tte  cnkmn  xi. 
propositioa — ^''the  case  of  the  seven  bishops,  where  three 
judges  said  that  surety  of  the  peace  was  required  in  the 
case  of  hbel;  Judge  Powell,  the  only  honest  man  of  the 
four  judges,  dissented ;  and  I  am  bold  to  be  of  his  opinion^ 
and  to  say  that  the  case  is  not  law.  Upon  the  whole,  it  is 
absurd  to  require  surety  of  the  peace  in  the  case  of  a  libeller." 
In  Butt  V.  Conant,(a)  the  authority  of  this  statement  waa 
denied.  Park,  J.,  being  very  wroth  with  Lord  Camden  for 
his  "  denunciation  of  dishonesty  against  men  who,  from  no 
other  part  of  their  lives,  nor  from  anything  appearing  in 
the  particular  case,  deserved  such  a  stigma:*'  but  the  only 
point  decided  in  Butt  v.  ConarU  was,  that  a  justice  of  the 
peace  has  power  to  issue  his  warrant  for  the  arrest  of  a 
person  charged  with  having  published  a  libel,  and,  in 
default  of  bail,  to  commit  him  for  trial. 

There  is,  so  far  as  we  have  been  able  to  discover,  only  one 
modem  authority  in  support  of  the  doctrine  that  justices 
may  demand  sureties  of  good  behaviour  from  persons 
whom  they  may  adjudge  guilty  of  defamatory  libels.  Hay- 
lock  V.  Sparke,{b)  the  case  which  evoked  this  decision, 
was  an  action  of  trespass  brought  against  the  late  Chan- 
cellor of  the  Diocese  of  Ely,  who  was  justice  of  the  peace 
for  the  Isle  of  Ely.  Upon  the  plaintiff  being  brought 
before  hiin,  charged  with  having  written  on  the  pavement 
"Donkey  Watt,  the  Eailway  Jackass,"  referring  to  a  Mr. 
Watt,  the  master  of  the  railway  station  at  Ely,  the  justice 
ordered  him  to  find  two  sureties,  and  to  enter  into  his  recog- 
nisance to  keep  the  peace  for  three  months,  and,  upon  his 
refusing  to  do  so,  committed  him  to  gaol.  The  warrant  was 
signed  on  the  30th  of  April,  1852,  and  on  the  6th  of  May,  the 
plaintiff  was  brought  up  on  habeas  corpus  before  Coleridge, 
J.,  and  discharged.  The  warrant  was  afterwards  brought 
up  by  certiorari  and  quashed,  and  this  action  was  then 
commenced ;  the  defendant  pleading  not  guilty  (by  statute). 
On  the  trial  before  Pollock,  C.B.,  among  other  points  which 
were  taken  for  the  defendant,  it  was  argued  that  he  had 
acted  within  his  jurisdiction,  and,  the  declaration  not  being 
in  case,  and  not  averring  malice,  that  the  action  failed  under 
Stat.  II  &  12  Vict,  c  44,  s.  13.  The  learned  Chief  Baron 
held  that  there  was  no  jurisdiction,  but  directed  a  verdict 
for  the  defendant,  on  the  ground  that  the  notice  of  action 
required  by  the  statute  ought  to  have  been  given  after  the 
warrant  was  quashed.  The  Court  of  Queen's  Bench  held 
that  the  notice  was  properly  given,  but  that  a  justice  of  the 

(a)  I  B.  &  B.  548.  {b)  I  E.  &  B.  471. 
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peace  has  jurisdiction  to  require  sureties  for  good  behaviour 
in  some  cases  of  libel(a)  against  private  individuals ;  and  that, 
if  that  were  true,  the  defendant  had  jurisdiction  in  the 
matter  out  of  which  the  action  arose ;  and,  though  the  pro- 
ceedings were  informal,  and  there  was,  in  the  opinion  of  the 
Court,  a  great  want  of  discretion  in  requiring  sureties  upon 
such  an  occasion,  the  action  would  not  lie. 

We  are  not  aware  that  since  this  case  there  has  been 
another  instance  of  an  alleged  libeller  being  required  to  find 
sureties  for  good  behaviour;  and  it  by  no  means  follows, 
because  the  Court  has  decided  that  justices  of  the  peace 
have  a  bare  jurisdiction,  and  that,  to  support  an  action 
against  them  for  its  indiscreet  exercise,  malice  must  be 
alleged  and  proved,  that  the  judges  would  not  find  reasons 
for  nullifying  any  actual  exercise  of  such  a  jurisdiction. 
Be  that  as  it  may,  the  power  has  only  to  be  brought  into  use 
to  be  abolished,  either  by  the  Legislatui^e  or  by  Qie  force  of 
public  opinion,  as  it  would  never  be  tolerated  that  in  a  matter 
so  essentially  concerning  the  liberty  of  the  subject,  magis- 
trates should  usurp  the  functions  of  the  jury,  and  establisli 
a  new  censorship  of  the  press. 

The  powers  given  to  stipendiary  magistrates  and  to  any 
two  justices  of  the  peace  by  the  Act,  "  for  more  effectually 
preventing  the  sale  of  obscene  books,  pictures,  prints, 
and  other  articles,^*  have  been  sufl&ciently  pointed  out, 
ante,  pp.  384-386. 


III.  Indictments. 


Indlotment  need 
not  be  pTtferred 
before  arrest  of 
libeUer. 


Preferring 
incUotment 
before  gnmd 
juxydueeth 


In  the  last  section  it  was  observed  that  the  power  of 
justices  of  tlie  peace  to  commit  for  trial  on  a  charge  of 
publishing  a  libel  had  been  disputed  in  the  case  of  BiUt  v. 
Conant(a)  It  was  there  contended  by  Vaughan,  Sergt.,  in 
a  very  instructive  argument,  that  the  law  required  an 
indictment  to  be  found  before  the  justices  of  the  peace 
could  cause  the  accused  to  be  apprehended.  It  has  been 
pointed  out  that  this  contention  did  not  prevail  with  the 
Court ;  and  a  modern  statute  (Jervis's  Act,  1 1  &  12  Vict,  a  42) 
removes  all  doubt  upon  the  point. 

Originally,  when  it  was  desired  to  indict  a  libeller,  the 
prosecutor  went  directly  before  the  grand  jury  and  preferred 
a  bill,  without  tlie  intervention  of  the  magistrates ;  and  that 
course  of  procedure  was  frequently  adopted,  as  the  offence  of 
libel  was  not,  before  1881,  included  in  the  Vexatious  Indict- 

(a)  Those  which  are  calculated  to  produce  a  breach  of  the  peace. 
(6)  I  B.  »\6  B.  548.     Vide  ante,  p.  597. 
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rneut  Act.(a)     By  section  6  of  the  Newspaper  libel  and      p^miv. 
Kegistration  Act,  i88i(i)  they  are  now  made  subject  to  the   chawmxi. 
provisions  of  the  Vexatious  Indictment  Act. 

On  the  hearing  of  any  charge  against  a  proprietor,  pub-  Powerofinqnirj 
lisher,  or  editor,  or  any  person  responsible  for  the  publication  s5mmory%rii. 
of  a  newspaper,  for  a  libel  published  therein,  a  Court  of  ^^^J  pJSJJJJf" 
Summary  Jurisdiction  may  now,  by  section  4  of  the  News-  **o*>"* 
paper  Libel  and  Begistration  Act,  1881,  receive  evidence  as 
to  the  publication  being  for  the  public  benefit,  and  as  to  the 
matters  charged  in  the  libel  being  true,  and  as  to  the  report 
being  fair  and  accurate  and  published  without  malice,  and  as 
to  any  matter  which  under  tliis  or  any  other  Act,  or  other- 
wise, might  be  given  in  evidence  by  way  of  defence  by  the 
person  charged  on  his  trial  or  indictment ;  and  the  Court,  if 
of  opinion,  after  hearing  such  evidence,  that  there  is  a  strong 
or  probable  presumption  that  the  jury  on  the  trial  would 
acquit  the  person  charged,  may  dismiss  the  case. 

In  such  a  case  also,  by  sect.  5,  the  Court  of  Summary  netiing 
Jurisdiction,  if  of  opinion  that  though  the  person  charged  is  Jhowle?^''^^ 
guilty,  the  libel  wjts  of  a  trivial  character,  and  that  the 
offence  may  be  adequately  punished  by  virtue  of  the  powers 
of  this  section,  shall  cause  the  charge  to  be  reduced  to 
writing  and  read  to  the  person  charged,  and  then  address  a 
question  to  him  to  the  following  effect :  "  Do  you  desire  to 
be  tried  by  a  jury,  or  do  you  consent  to  the  case  being  dealt 
with  summarily  ?"  And  if  such  person  assents  to  the  case 
being  dealt  with  summarily,  the  Court  may  summarily  con- 
vict him,  and  adjudge  him  to  pay  a  fine  not  exceeding  £50. 

The  decision  in  Reg.  v.  Carden{c)  that  a  magistrate  has  no 
jurisdiction  to  hear  evidence  as  to  the  truth  of  the  libel,  is, 
it  must  not  be  forgotten,  still  the  law  in  all  cases  of  common 
law  libel  which  do  not  come  within  the  provisions  of  the 
Newspaper  libel  and  Eegistration  Act,  1881. 

An  indictment  for  composing,  printing,  or  publishing  bias-  Juri»dicUono{ 
phemous,  seditious,  or  defamatory  libels  cannot  be  tried  at  ses-  2ona. 
sions  ;(d)  but  obscene  libels  are  within  their  jurisdiction. 

The  points  which  it  is  necessary  to  keep    in    mind    in  PnnnUMf 
drawing  an  indictment  or  criminal  information  for  libel  will  *^^**°*«»*- 
now  be  considered. 

The  bill  must  be  preferred  in  the  county  where  the  pub-  venw. 
lication  which  is  relied  on  was  made ;   but  it  often  happens 
that  the  defendant  has,  by  one  act,  published  the  libel  in  two 
counties.     Thus,  in  Rex  v.  £urdett,{e)  the  Court  (Bayley,  J., 

(a)  22  &  23  Yict.  c.  17.  (h)  44  &  45  Yict,  c.  60. 

(c)  L.  R.  5  Q.  B.  D.  I ;  49  L.  J.  M.  C.  i. 
(d)  5  &  5  Yict.  c.  38.    See  Be  Armstrong  (9  Cox  Crim.  Gas.  342). 

(e)  4  B.  &  Aid.  95. 
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dvbitarUe)  held  that  posting  a  sealed  letter  was  a  piiblicatiou 
in  the  county  where  the  post-oflBce  was  situate,  and  tliat 
where  a  defendant  writes  a  letter  in  one  county  with  the 
intent  to  publish  it  in  another,  and  does  afterwards  publish 
it  there,  he  may  be  indicted  in  either  county. 

The  most  convenient  course  is  to  lay  the  indictment  in 
the  county  where  the  libel  was  made  manifest,  or  "  pub- 
lished "  in  the  popular  sense  of  that  word.(a) 

The  indictment  must  charge  that  the  defendant  "did 
publish;"  as  merely  writing  a  libel  is  not  a  misde- 
meanour.(&) 

The  libel  itself  must  be  accurately  set  out,  either  by  tran- 
scribing it  verbatim  or  by  setting  out  the  particular  words 
complained  of ;  and  if  there  are  several  libellous  passages 
in  different  parts  of  the  writing,  they  should  be  set  out  in 
the  following  manner:  "In  a  certain  part  of  which  said 
libel  there  was  and  is  contained,"  &c.,  ■"  and  in  a  certain 
other  part  of  the  said  libel  there  was  and  is  contained,"  &c.(c) 

It  was  held  that  an  indictment  for  publishing  an  obscene 
libel, "  to  wit,  an  indecent,  lewd,  filthy,  and  obscene  book  called 
'  Fruits  of  Philosophy,' "  which  did  not  set  out  the  obscene 
words,  was  bad  either  upon  arrest  of  judgment  or  upon 
error,  and  that  the  defect  was  not  cured  by  a  verdict  of 
guilty.(d) 

Of  the  reasons  assigned  for  the  necessity  of  setting  out  in 
the  indictment  the  words  of  the  alleged  libel,  one,  at  any 
rate,  according  to  Bramwell,  L.J.,  delivering  the  judgment  in 
that  case  of  the  Court  of  Appeal  (which  reversed  the  decision 
of  the  Queen's  Bench  Division),  is  to  this  day  substantial,  and 
cannot  be  disregarded.  It  is,  "that  a  defendant  is  entitled  to 
take  the  opinion  of  the  Court,  before  which  he  is  indicted,  by 
demurrer,  or  by  motion  in  arrest  of  judgment,  or  the  opinion 
of  a  Court  of  Error  by  writ  of  error,  on  the  suflBciency  of  the 
statements  contained  in  the  indictment." 

In  this  case  reference  was  made  to  a  rule  of  practice  said 
to  prevail  in  the  United  States,(c)  that  when  an  indictment 


(a)  As  to  tbe  venne  in  the  case  of  indictments  preferred  at  the 
Central  Criminal  Conrt,  see  4  <&  5  Will.  4,  c.  36,  s.  3 ;  and  Reg.  ▼. 
Qregory  (7  Q.  B.  274;  14  L.  J.  82,  M.  C). 

(b)  Reg.  v.  Burdett  (4  B.  &  Aid.  95). 

(c)  I  Camp.  353;  Cook  v.  Cox  (3  M.  &  S.  116).  See  also  R,  v. 
Spavliiig  (i  Str.  497);  R.  v.  PoppictoeZZ  (2  Str.  686) ;  R.  v.  Chaveney 
(2  Ld.  Raym.  1368).;  B.  v.  Home  (2  Cowp.  672);  WrigJdy.  Clements 
(3  B.  A  Aid.  503). 

(d)  Bradlaugh  v.  The  Qmen  (L.  B.  3  Q.  B.  D.  607). 

(e)  The  CoMmonweaUh  v.  Holmes  (17  Massach.  336);  Tfc«  Same  v. 
Tarbox  (i  Cosh.,  Mass.,  66;  The  People  y.  Qi/iardin  (i  Mann.,  Mich., 

90). 
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contains  an  averment  that  the  words  are  so  obscene  that  if      ^^LF^' 

set  forth  they  would  pollute  the  records  of  the  Court,  it  is   Chawb»  xr. 

unnecessary  to  set  them  forth.    Brett,  L. J.(a),  and  Cotton, 

L.  J.(i),  were  of  opinion  that  this  was  not  the  law  of  England, 

and  that  no  statement  relevant  to  the  issue  to  be  tried  could 

be  removed  from  the  records  of  the  Court  merely  because  it 

was  impure. 

If  the  wotxis  complained  of  are  in  a  foreign  language,  they  LibeHn  foreign 
must  be  set  out  in  the  original,  with  a  correct  translation.(c)  *°*''**^ 
A  mistranslation  may  vitiate  the  indictment.((2) 

The  indictment  should  charge  the  libel  to  have  been  vnitten  in^cti^^magt 
and  published  "  of  and  concerning  "  the  person  libelled.  tion^of  md*^ 

In  the  case  of  Bex  v.  MaT8den{e)  the  omission  of  those  JJSSnuSSied. 
words  was  held  fatal,  upon  the  ground  that,  without  them, 
it  did  not  conclusively  appear  that  no  other  person  than 
the  prosecutor  could  have  been  intended,  although  it  was 
averred  that  the  defendant  intended  to  vilify  the  prosecutor, 
he  having  been  Mayor  of  Colchester,  and  to  cause  it  to  be 
believed  that  he,  "as  such  mayor,"  had  practised  corruption, 
and  been  guilty  of  abuse  in  respect  to  granting  a  licence  to 
one  J.  L.  to  retail  beer ;  and  although  innuendoes  pointed 
the  different  parts  of  the  libel  to  the  prosecutor,  and  to  the 
granting  of  the  licence. 

The  indictment  must  contain   averments    of   any  facts  inniwndoM. 
which  are  necessary  to  connect  it  with  the  prosecutor  or 
the  subject  of  the  libel. 

An  innuendo  means  nothing  more  than  the  words  "  id  est," 
"  videlieet/'  or  "  meaning,"  or  "  aforesaid,"  as  explanatory  of 
a  subject-matter  sufficiently  expressed  before ;  as — "  such  a 
one,"  meaning  the  defendants,  or  "  such  a  subject,"  meaning 
the  subject  in  question. 

Inasmuch  as  an  innuendo  is  only  used  as  a  word  of  explana- 
tion, it  cannot  extend  the  sense  of  the  expressions  in  the  libel 
beyond  their  own  meaning,  unless  something  is  put  on  the 
record  for  it  to  explain. 

Thus,  in  an  action  upon  the  case  against  a  man  for  saying 
of  another,  "He  has  burnt  my  barn,"  the  plaintiff  cannot 
there,  by  way  of  innuendo,  say, "  meaning  liis  bam  full  of 
com,"  because  that  is  not  an  explanation  of  what  was  said 
before,  but  an  addition  to  it.  But  if,  in  the  introduction,  it 
had  been  averred  that  the  defendant  had  a  barn  full  of  com, 
and  that,  in  a  discourse  about  that  bam,  the  defendant  had 
spoken  the  words  charged  in  the  libel  of  the  plaintiff,  an 

(a)  L.  R.  3  Q.  B.  D.  p.  638.  (h)  Ibid.  p.  641. 

(c)  Zenohio  v.  AxteU  (6  T.  R.  162).    Bex  v.  Ooletem  (3  B.  &  B.  201). 

(d)  I  Wms.  Saunders,  242;  Sty.  263.  (e)  4  M.  &  S.  164. 
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innuendo  of  its  being  the  bam  full  of  com  would  have  been 
good,  says  De  Grey,  C.J.,  delivering  the  unanimous  opinion 
of  all  the  judges  to  the  House  of  Lords  in  the  case  of  Bex  v. 
Home.(a) 

Where  the  writing  itself  imports  a  libel  no  innuendo  is 
necessary. 

Thus,  where  it  was  contended  that  the  words  "Frozen  Snake" 
could  not  be  deemed  libellous  unless  shown  to  be  so  by  an 
innuendo,  Coleridge,  J.,  said:  "As  to  the  necessity  of  an 
innuendo,  the  jury  and  Court,  in  such  a  case  as  this,  are  in  an 
odd  predictmient  if  they  alone,  of  all  persons,  are  not  to  under- 
stand the  allusion  complained  of.  Suppose  the  libel  had  said 
the  plaintiff  acted  like  a  Judas,  must  the  history  of  Judas 
have  been  given,  and  referred  to  by  innuendo  ?  We  ou^t 
to  attribute  to  a  Court  and  jury  an  acquaintance  with  ordinary 
terms  and   allusions,  whether   historical,  or  figurative,  or 

parabolical."(^) 

If  an  innuendo  is  bad,  and  on  the  face  of  it  repugnant 

to  the  words  of  the  libel,  it  may  be  rejected  as  surplusage. 

and,  if  the  words  are  libellous  in  themselves,  the  indictment 

remains  good  ;(c)  but  if  the  words  are  capable  of  two  senses, 

and  the  innuendo  ascribes  one  meaning  to  them,  and  is  good 

on  the  face  of  it,  then  it  cannot  be  rejected,  but  must  be 

proved.(d) 

The  indictment  is  frequently  removed  by  certiorari  into  the 
Queen's  Beixch,  so  as  to  secure  the  advantage  of  a  special  jury, 
and  the  opportunity  of  moving  the  Court,  in  case  of  a  verdict 
being  found  against  the  defendant. 

The  Court  of  Queen's  Bench  may  order  any  indictment  re- 
moved into  that  court  by  certiorari,  to  be  tried  at  the  Central 
Criminal  Court,  (e) 

The  first  allegation  in  the  indictment  which  it  is  necessary 
for  the  prosecutor  to  prove  is,  that  the  defendant  published 
the  matter  which  is  charged  against  him. 

This  leads  us  to  consider  what  constitutes  a  publication,  and 
we  cannot  find  a  more  comprehensive  definition  than  that  given 

(a)  Cowp.  682.  See  also  the  case  of  Rex  ▼.  Burdett  (4  B.  &  Aid. 
316).  Abbott,  C.J.,  says,  with  reference  to  the  above-cited  language 
of  De  Grey,  C.J. :  **  Tbe  judgment  of  which  the  above  is  part  has 
universally  been  considered  the  best  and  most  perfect  exposition  of 
the  law  npon  this  subject." 

(b)  Hoare  v.  Silvei'loch  (12  Q.  B.  633);  see  Harvey  r.  French  (2  Tyr. 
585;  I  0.  &M.  II). 

(c)  Harvey  v.  French  (i  C.  &  M.  1 1 ;  2  Tyr.  585).  Barrett  v.  Lang 
(3H.  L.  Gas.  413). 

(d)  Williams  v.  Stoit  (3  Tyr.  688.;  i  0.  M.  675). 
(t)  19  Vict.  c.  16,  8.  f . 
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by  Bayley,  J.,  in  the  case  of  Sex  v.  Carlile.(a)    He  there      ^^"  ^^' 
says:    "It  is  right  that  it   should  be   known,  not    only    ckiptmxi. 
that  the  party  who  originally  prints,  but  that  every  party 
who   utters,  who  sells,   who  gives,  or  who   lends,  a  copy 
of  an  offensive  publication  will  be  liable  to  be  prosecuted  as 
a  publisher." 

Publication  may  be  proved  by  evidence  that  the  libel  was  ^^^^^^^' 
bought  in  defendant's  shop  ;  and  tliis  is,  perhaps,  the  readiest  cLudTii   ^^ 
proof  when  the  prosecution  is  directed  against  the   person  S^.  ^"^ 
who,  in  the  common  acceptation  of   the  word,  is  the  pub- 
lisher. 

In  the  case  of  Rex  v.  Alinon,(b)  Lord  Mansfield,  in  answer 
to  one  of  the  juiy,  said :  "  I  have  always  understood,  and  take 
it  to  be  clearly  settled,  that  evidence  of  a  public  sale,  or  public 
exposal  to  sale,  in  the  shop,  by  the  servant  or  anybody  in  the 
house  or  shop,  is  sufficient  evidence  to  convict  the  master  of 
the  house  or  shop,  though  there  was  no  privity  or  concurrence 
in  him,  unless  he  proves  the  contrary,  or  that  there  was 
some  trick  or  collusion."  A  new  trial  was  moved  for  on  the 
ground  that  a  master  is  not  answerable,  in  a  criminal  case, 
for  the  conduct  of  his  servant  where  his  privity  is  not  proved ; 
but  the  Court  upheld  Lord  Mansfield's  ruling,  and  refused  to 
grant  a  rule.     • 

If,  however,  the  author,  and  not  the  publisher,  is  the  defen-  wiwnprooeoding 
dant,  it  will  be  sufficient  proof  of  publication  against  him  to  auSSf** 
show  that  the  manuscript  is  in  his  handwriting,  and  that  it  is 
printed  and  published,  although  there  be  no  evidence  that  he 
directed  the  one  or  the  other.(c) 

Lord  Holt  held  that  where  a  libel  is  produced,  written  by 
a  man's  own  hand,  and  the  author  of  it  is  not  known,  he  is 
taken  in  the  mainer,((Q  and  that  throws  the  proof  upon  }iim  ; 
and,  if  he  cannot  produce  the  composer,  the  verdict  will  be 
against  him.(e) 

Where  the  guilt  of  the  defendant  is  to  be  established  by  Proof  or  hand- 
proof  of  his  handwriting,  persons  should  be  called  who  have  ^^**^- 
seen  him  write,  or  who  are  acquainted  with  the  character  of 
his  handwriting  by  receiving  or  seeing  letters  or  papers  which 
have  purported  to  be  written  by  him,  the  authenticity  of 
which  has  not  been  disputed. 

(a)  Bex  y.  CarlUe  (3  B.  &  Aid.  169),  and  see  Lamb's  ease  (9  Coke, 
59).  (&)  20  How.  St.  Tr.  838. 

(c)  Beg,  V.  Loveit  (9  C.  &  P.  463). 

(d)  Mainer,  mainour,  manonr,  or  meinour,  from  the  French  manier 
— i.e.,  manu  tractare,  in  a  legal  sense  denotes  the  tbing  taken  away, 
found  in  the  hand  of  tbe  thief  who  took  it. 

(e)  Bex  y.  Bears  (i  Baym.  417;  I3  Mod.  221 ;  2  Salk.  417). 
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Pa»tiv.  purpose,  he  gives  him  a  statement,  whether  in  full  or  in 
CHAgTiB  n.  outline,  and  the  agent  publishes  the  sense  and  substance 
of  it,  although  to  some  extent  in  his  own  language,  the  man 
making  the  request  is  liable  to  an  action  as  the  publisher. 

Byles  and  Mellor,  J.J.,  dissented,  and  to  the  learned  judg- 
ment of  Byles,  J.,  we  will  call  attention,  as  showing  the 
distinction  between  the  civil  and  criminal  responsibility  of  a 
principal  for  the  tortious  acts  of  his  agent. 

Stated  shortly,  the  grounds  on  which  the  learned  judge 
supported  the  ruling  of  Martin,  B.,  were:  That  there  was 
no  evidence  of  a  direction  to  publish  the  precise  words; 
that  he  doubted  whether  the  expression  of  a  hope  that  the 
press  would  take  notice  of  the  case,  &c.,  amounted  to  an 
authority  to  publish  in  a  newspaper  defamatory  and  unjusti- 
fiable matter  spoken  at  a  meeting ;  that  it  is  not  sufficient 
at  common  law  that  expressions  equivalent  to  those  in  the 
declaration  were  written  and  published  by  the  defendant, 
but  the  libel  must  be  proved  as  laid,  and  a  variance  is 
fatal ;  and,  though  a  variance  is  now  amendable,  no  amend- 
ment could  cure  the  objection,  as  the  evidence  does  not 
show  what  particular  defamatory  expressions  were  or  were 
not  authorized  by  the  defendants.  The  learned  judge  threw 
out  an  opinion  that  an  action  on  the  case  against  the  defen- 
dants for  inciting  the  reporters  to  defame  tlie  plaintiff,  would 
have  been  the  proper  remedy,  without  charging  them  with 
the  words  published  by  the  reporters.  He  distinguished  the 
case  of  Reg.  v.  Cooper{a).  on  the  double  ground  that  the 
defendant  had  expressed  his  approval  of  the  article  after  it 
was  published,  and  that  Reg,  v.  Cooper  was  a  criminal  case. 
The  learned  Judge,  upon  this  last  point,  said :  "  That  case 
was,  moreover,  a  criminal  case.  It  was  an  indictment  for 
libel ;  and  there  is  a  great  distinction  between  the  authority 
which  will  make  a  man  liable  criminally  and  the  authority 
which  will  make  him  liable  civilly.  A  principal  is  not 
cimUy  liable  for  the  acts  of  his  agent  unless  the  agent's 
authority  be  by  the  agent  duly  pursued ;  but  the  principal 
may  be  crimirudly  liable,  though  the  agent  have  deviated 
very  widely  from  his  authority,  or,  as  Lord  Bacon  puts  it : 
'  Lawful  authority  is  to  receive  a  strict  interpretation,  Man- 
data  lidta  recipiunt  strictam  inteiprdcUionem,  sed  illicUa 
latam  et  extenmm*  ....  It  is  true  that  a  libel  is  a  criminal 
act ;  but  in  this  case  the  plaintifif  does  not  proceed  for  the 
criminal  act,  but  for  the  civil  injury.  Reading  the  case  of 
Reg,  V.  Cooper  with  the  light  of  this  distinction  between  civil 
and  criminal  proceedings,  which  distinction  is  dear  law  and 

(a)  Ante,  p.  604. 
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sotind  sense,  it  may  well  be  that  when  a  defendant  tells  the      ^^**  ^^' 
editor  of  a  newspaper,  as  he  did  in  that  case,  to  'show  another   cdap™  xi. 
up/  and  the  editor  of  the  newspaper  does  so  in  gross  terms, 
unauthorized  and  not  intended  by  the  defendant,  the  latter 
may,  nevertheless,  be  criminally  liable,  though  he  might  not 
be  civilly  lidbU"{a)  % 

A  witness  may  be  asked  if  he  knows  who  wrote  the  libel,  QoMtions  to 
but,  if  he  answer  in  the  aflBrmative,  he  is  not  bound  to  name  '^*****^ 
the  person,  because  it  may  be  himself.(6) 

A  publication  must  be  proved  at  the  venue  laid  in  the  ^*«»'<5'  p'*«« 
indictment.    We  have  seen  that  where  k  man  writes  a  libel  °  ^  ***^°' 
in  one  county,  and  is  a  party  to  its  publication  in  another,  he 
may  be  indicted  in  either,  (c) 

After  proving  the  publication,  the  next  step  is  to  put  the  Patting  in  the 
libel  in  and  have  it  read.  "^• 

If  the  original  is  proved  to  be  in  the  possession  of  the 
defendant,  and  notice  has  been  given  to  him  to  produce  it, 
and  he  fail  to  do  so,  a  copy  may  be  read.(d) 

When  a  libel  is  printed,  it  would  seem  that  all  the  impres- 
sions are  original ;  and  if  the  defendant  is  connected  with 
the  libel  after  it  was  printed,  a  copy  may  be  put  in,  or  rather 
duplicate,  which  he  has  not  seen.(e) 

The  libel  read  must  agree  in  all  respects,  save  mere  vuinoebetireen 
clerical  errors — such  as  the  misspelling  of  a  word — with  the  S^toent. 
indictment.     If  there  is  the  slightest  disagreement  in  the  sense 
it  will  be  fataL(/) 

It  is  no  variance  that  only  part  of  the  libel  is  set 
out;  but  if  any  part  qualifies  the  rest  it  may  be  given 
in  evidence.(gr) 

Where  the  defendant  was  charged  in  several  counts  of  the 
indictment  with  having  "  composed,  printed,  and  published"  a 
libel  which,  as  set  out  in  the  indictment,  differed  from  the 
printed  libel,  but  agreed  with  the  MS.  which  the  defendant 
had  delivered  to  the  printer,  it  was  held  that  he  might  be 
found  guilty  of  the  composing  and  publishing,  and  acquitted 
of  the  printing.(A) 

The  Court  has  power  to  amend  any  variance  which  may  Poww  to  amend 
appear  between  the  written  evidence  and  the  recital  thereof  ^*'*""*<»- 
on  the  record,  in  matters  not  material  to  the  merits  of  the  case, 

(a)  See  now  Beg.  v.  Holbrooh  (L.  B.  4  Q.  B.  D.  42,  post,  p.  612-614. 

(6)  Bex  V.  Slcmey  (5  0.  &  P.  215). 
(c)  Ante,  pp.  599,  600,  and  see  Bex  v.  Johnson  (7  East,  65). 

(d)  Bex  V.  Watson  (2  T.  R.  201). 

(e)  Bex  V.  Watson  (2  Camp.  129). 

(/)  Bex  T.  Beach  (i  Leach,  135) ;  and  Bex  y.  Hart  (i  Leach,  145). 
{g)  Bex  V.  Beare  (2  Salk.  417;  Bay.  414;  12  Mod.  221). 
(h)  Bex  v.  WUUame  (2  Camp.  646). 
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and  where  the  defendant  cannot  thereby  be  prejudiced  in  his 
CHAPTimXf.    defence  on  tKe  merits.(a) 

After  the  libel  has  been  read  by  the  officer  of  the  Court,  the 
prosecutor  proceeds  to  prove  the  introductory  averments  which 
are  necessary  to  connect  the  libel  with  him. 

For  instanee,  if  the  libel  reflects  upon  a  man  in  any 
office  or  profession  which  may  belong  to  many,  it  is 
necessary  to  aver  that  he  acted  in  that  capacity,  and  to 
prove  it  accordingly ;  and,  though  it  suffices  to  all^e  that 
he  held  the  particular  office,  yet,  if  the  indictment  state 
he  was  duly  appointed^  the  appointment  must  be  proved 
as  laid.(5) 

So,  where  an  information  stated  ''  that  before  the  publishing 
of  the  libel  the  Eling  had  issued  a  proclamation ;  that  after  the 
said  proclamation  and  before  the  publisliing  of  the  libel  therein* 
after  mentioned,  divers  addresses  had  on  occasion  of  such  pro- 
clamation been  presented  to  his  said  Majesty,  and  that  the 
defendant,  well  knowing  the  premises,  but  maliciously  and 
seditiously  intending  to  bring  the  said  proclamation  into 
contempt,  &c.,  and  to  stir  up  sedition,"  published  the  libel 
in  question,  it  was  held  necessary  to  prove  the  King's 
proclamation;  but,  per  Buller,  J.,  "the  prosecutor  need 
not  have  given  any  evidence  at  all  of  these  addresses; 
the  averment  respecting  these  addresses  seems  unnecessary; 
for  the  information,  after  stating  the  proclamation  and  the 
addresses,  charges  the  defendant  with  a  seditious  intent  to 
bring  the  said  proclamation  into  contempt,  without  noticing 
the  addresses  again.  The  distinction  between  material  and 
immaterial  averments  is  perfectly  well  settled ;  if  the  aver- 
ment be  material,  that  is,  if  it  be  connected  with  the  chai^, 
it  must  be  proved;  but  if  it  be  totally  immaterial,  and  if  Uie 
libel  be  not  connected  with  the  averment,  it  need  not  be 
proved."(c) 

In  short,  it  may  be  laid  down  that  introductory  averments 
are  only  essential  when  they  make  applicable  to  the  prose- 
cutor, and  show  to  be  libellous,  statements  which,  on  their 
face,  do  not  naturally  or  inevitably  refer  to  him  or  appear 
defamatory. 

Where  the  statements  are  clearly  libellous  all  explanatoiy 
averments  may  be  rejected  as  surplusage. 

It  has  already  been  pointed  out{d)  that  in  a  prosecu- 
tion for  libel  on  a  dead  person,  it  is   essential  to   aver 

(a)  See  o  Geo.  4,  c.  1 5 ;  1 1  &  12  Yict.  c.  46,  s.  4 ;  12  &  13  Vict  c  45, 
8.  lo;  14  &  15  Vict.  c.  100,  88.  I,  24,'  25. 
(h)  Bex  y.  Afartvn  (2  Camp.  loi).    See  Bex  v.  Budd  (5  Esp.  230). 
(c)  Bex  V.  HoU  (5  T.  E.  446).  (d)  Ante,  p.  495. 
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and  prove  that  it  was  published  with  intent  to  bring  contempt     ^^**^^' 
on  the  family  of  the  deceased,  and  to  stir  up  the  hatred  of  the   Ckamm  xi. 
King's  subjects  against  them,  and  to  excite  the  relations  of 
the  deceased  to  a  breach  of  the  peace.(a) 

This  intent  will  generally  be  sufficiently  proved  by  the  libeL 

Where  the  libellous  words  assume  the  existence  of  the 
extrinsic  facts,  they  operate  as  an  admission,  and  no  further 
proof  is  needed.(2») 

To  prove  the  application  of  the  libel  to  the  prosecutor,  Proof  of  apM. 
witnesses  should  be  called  who  are  acquainted  with  him  and  S  prowotttSl 
with  the   circumstances  which   gave  occasion  to  the  libel, 
and  who  have  read  the  libel ;  and  they  should  be  asked  to 
whom  they  referred  it. 

In  Du  Bost  V.  Beresford,  Lord  Ellenborough  held  that  the 
declarations  made  by  spectators,  while  they  looked  at  a  picture, 
were  evidence  to  i^ow  whom  the  figures  were  meant  to 
represent.(c) 

Malice  will  be  presumed  from  the  act  of  publication ;  Hiuoe. 
for,  in  the  language  of  Lord  Campbell,  "malice,  in  the 
l^al  acceptation  of  the  word,  is  not  confined  to  personal 
spite  against  individuals,  but  consists  in  the  conscious 
violation  of  the  law.  to  the  prejudice  of  another.  .... 
And  it  is  a  well-established  maxim  that  every  one  must 
be  taken  to  intend  the  necessary  consequence  of  his 
deliberate  acts."(d) 

Sometimes,  however,  it  becomes  material  to  prove  express 
malice,  and,  for  this  purpose,  other  publications  by  the 
defendant  may  be  given  in  evidence.(«) 

No  evidence  is  required  to  show  that  the  libel  is  false ;  for,  F^whoodneed 
at  common  law,  "the  truth  or  falsehood  of  a  written  or °®* *** "*^*^ 
printed  paper  is  not  material  to  be  left  to  the  jury,  upon  the 
trial  of  an  indictment  or  information  for  a  libel.  The  epithet 
false  is  not  applied  to  the  proposition  contained  in  the  paper, 
but  to  the  aggregate  criminal  result,  libel.  We  say  fcUsus 
Itbellus  as  we  ssiyfdlsusproditor  in  high  treason."(/) 

The  L^islature  has,  however,  created  a  new  o£fence  by  e&7Vi«t.«,«e, 
6  &  7  Vict.  c.  96,  s.  4,  which  enacts :  "  That  if  any  person "'  *• 
shall  maliciously  publish  any  defamatory  Hbel  knomng  it  to 
ie  false,  every  such  person  on  being  convicted  thereof  shall 

(a)  Bex  V.  ToTpkam  (4  T.  R.  126). 

{h)  See  Jones  v.  Bteoens  (11  Price,  235) ;  Berryman  v.  Wise  (4  T.  B. 
366);  Trisarri  v.  Clement  (3  Bing.  441).  (c)  2  Camp.  512. 

{d)  Ferguson  v.  Ewrl  of  KinnouU  (9  CI.  &  F.  321).  See  Bex  v. 
Hanrveu  (2  B.  &  C.  357) ;  Bex  y.  Bv/rdett  (4  B.  &  Aid.  95). 

{e)  Stuart  v.  LaveU  (2  Starkie  N.  P.  95). 

(/)  See  opinion  of  the  Judges  delivered  to  the  House  of  Lords 
(22  How.  St  Tr.  297) ;  and  Bex  v.  Burke  (7  T.  B.  4)* 
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be  liable  to  be  imprisoned  in  the  common  gaol  or  hoiue  of 
correction  for  any  term  not  exceeding  two  years,  and  to 
pay  such  fine  as  the  Court  shall  award." 

And;  although  the  prosecutor  need  not  burden  himself 
with  the  proof  of  the  falsehood,  to  secure  a  conviction  ^th- 
out  alleging  the  scienter;  yet  it  will  be  seen  hereafter  that 
the  defendant  may,  under  certain  circumstances,  give  e?i- 
dence  of  the  truth  of  the  matters  charged. 

By  sect.  3  of  the  Act  last  referred  to,,  it  is  enacted  that 
"  if  any  person  shall  publish  or  threaten  to  publish  any  hbel 
upon  any  other  person,  or  shall  directly  or  indirectly  threaten 
to  print  or  publish,  or  shall  directly  or  indirectly  propose  to 
abstain  from  printing  or  publishing,  or  shall  directly  or 
indirectly  offer  to  prevent  the  printing  or.  publishing,  of  any 
matter  or  thing  touching  any  other  person  with  intent  to 
extort  any  money,  or  security  for  money  or  any  valuable 
thing  from  such  or  any  other  person,  or  with  intent  t» 
induce  any  person  to  confer  or  procure  for  any  person  any 
appointment  or  office  of  profit  or  trust,  every  such  offend©, 
on  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding  three  years." 

We  come  now  to  consider  what  answer  the  defendant  can 
make  to  the  indictment  or  information. 

At  common  law  he  was  restricted  to  the  plea  of  not 
guilty. 

Under  this  plea  the  defendant  may  prove  that  he  pub- 
lished the  libel  by  mistake. 

The  cases  which  are  sometimes  quoted  in  support  of  this 
proposition  do  not,  however,  bear  it  out,  and  we  are  left  to 
the  dicta  of  judges ;  but  there  can  be  no  doubt  that,  in  the 
present  day,  proof  that  the  only  connection  of  the  defendant 
with  the  Hbel  was  in  innocently  publishing  it,  would  entitle 
him  to  the  verdict. 

In  Bex  V.  Topham,(a)  Lord  Kenyon  says :  "  There  may 
indeed  be  cases,  and  so  it  was  admitted  in  Bex  v.  NvM, 
of  a  publication  in  point  of  law,  where  no  criminal  intention 
can  be  imputed  to  the  party ;  as  where  a  party  delivers  a 
letter  without  knowing  its  contents,  or  delivers  one  paper 
instead  of  another." 

Bex  V.  Nutt{b)  was  the  case  of  a  criminal  information 
against  a  woman  for  publishing  a  treasonable  libel ;  and  the 
evidence  was,  that  the  defendant  kept  a  pamphlet  shop,  and 
that  the  libel  was  sold  by  her  servant  in  her  absence,  and 

(a)  4  T.  R.  127. 
(()  FitsEgib.  47 ;  Barnard.  308.    See  also  Bex  v.  Favne  (s  Mod.  163). 
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that  the  defendant  did  not  know  the  contents  of  it,  "  nor  of  ^^"^* 
its  coming  in  or  going  out."  Eaymond,  C.J.,  held  that  the  chai*mxi. 
defendant  was  guilty  of  publishing  it,  and  that  it  would  be 
very  dangerous  if  the  law  were  otherwise.  And,  in  answer 
to  a  question  from  defendant's  counsel  as  to  whether  a  post- 
boy who  carried  a  libel,  sealed  up,  into  the  country,  could 
be  punished,  for  it,  the  Chief  Justice  answered,  "  That  there 
the  question  would  be,  whether  the  carrying  by  a  post-boy 
should  be  deemed  in  law  a  publication;  and  in  all  those 
cases  the  mischief  is  equal,  though  the  party's  intention  do 
not  concur."  The  jury,  however,  in  this  case,  could  not 
agree  to  give  a  general  verdict,  and  desired  to  give  a  special 
one,  and  eventually  the  Attorney-General  consented  to  the 
withdrawal  of  a  juror. 

There  is  also  a  dictum  of  Lord  Kenyon's  in  Bex  v.  Lord 
Abingdon,  that  an  inadvertent  publication  would  not  be 
a  ]i\)eL(a) 

In  a  civil  case,  Patteson,  J.,  ruled,  that  a  porter  who,  in 
the  course  of  his  business,  delivered  parcels  containing 
libellous  handbills,  was  not  liable  to  an  action,  if  he  were 
shown  to  be  ignorant  of  their  contents.(&) 

It  was  always  competent  to  the  defendant  to  rebut  theEvidenoeto 
primd  fade  presumption  of  publication,  which  is  raised  by  uo^of pubiu^ 
the  fact  that  the  libel,  importing  on  its  title-page  to  be^**®"** 
printed  for  him,  was  bought  in  his  shop;(c)  and  now,  by 
the   7th  section  of    Lord    Campbell's  Act   (6   &  7   Vict. 
c  96) :  "  Whensoever,  upon  the  trial  of  any  indictment  or 
information  for  the  pubUcation  of  a  libel,  under  the  plea 
of  not  guilty,  evidence  shall  be  given  which  shall  establish 
a  presumptive  case  of  publication  against  the  defendant,  by 
the  act  of  any  other  person  by  his  authority,  it  shall  be 
competent  for  such  defendant  to  prove  that  such  publica- 
tion was  made  without  his  authority,  consent,  or  knowledge, 
and  that  the  said  publication  did  not  arise  from  any  want 
of  due  care  or  caution  on  his  part." 

There  seems  to  have  been  some  oversight  in  framing  this 
section,  as  it  contains  no  statement  of  what  the  effect  of  the 
evidence,  which  it  allows  to  be  given,  shall  be ;  nor  does 
it  appear  to  allow  any  evidence  which  was  not  formerly 
admissible  at  common  law. 

Before  the  passing  of  Lord  Campbell's  Act,  the  state  of 
the  law  was  this :  "  The  proprietor  of  a  newspaper  which 
contained  a  personal  libel  was  treated  as  a  criminal,  though 
he  had  not  himself  committed  the  criminal  act,  nor  procured 

(a)  I  Esp.  228.  (6)  DoAf  V.  Bream  (2  Moo.  &  Bob.  55). 

(e)  Bex  y.  Ahnon  (5  Burr.  2689). 
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or  incited  another  to  commit  it,  nor  aided  in  its  commission, 
nor  knew  that  it  was  about  to  be  committed."(A) 

When  the  last  edition  of  this  work  was  published  (1871), 
no  decided  case  was  to  be  found  in  which  the  defendant  bad 
succeeded  in  rebutting  the  presumption  arising  from  the 
publication  by  his  servants  or  agents. 

In  Bex  V.  Waiter, (b)  evidence  was  given  that,  though  the 
defendant  was  proprietor  of  the  paper  in  which  the  libel 
appeared,  he  lived  entirely  in  the  countiy,  and  that  his  son 
conducted  the  paper  without  interference  on  his  part.  Lord 
Kenyon  told  the  jury  that  the  defendant  was  liable. 

In  the  case  of  JRex  v.  Gutch  and  other8,{c)  the  libel  was 
published  in  a  London  newspaper,  and  a  witness  for  the 
defendant  proved  that,  at  the  time  of  the  publication,  Ontch 
was  living  in  Worcester,  in  an  ill  state  of  health,  and  was 
not  interfering  in  the  conduct  of  the  paper  at  all.  The 
counsel  for  Gutch  (the  late  Sir  F.  Pollock),  in  a  powerful 
argument,  in  which  he  reviewed  all  the  cases,  contended 
that  his  client  could  not  be  found  guilty;  butLoidTenterden 
directed  the  jury  that  as  the  defendant  derived  profit  from 
and  found  means  to  carry  on  the  concern,  and  selected  the 
person  to  conduct  the  publication,  he  was  guilty  of  pub- 
lishing what  appeared  in  the  paper,  although  it  could  not  be 
shown  that  he  was  individually  concerned  in  the  particukr 
publication,  and  that  it  would  be  exceedingly  dangerous  to 
hold  otherwise ;  and  the  jury  found  him  guilty.  On  the 
following  day,  another  ex  officio  information  was  tried((2) 
against  the  same  defendants,  when  Lord  Tenterden  said  he 
did  not  mean  that  some  possible  case  might  not  occur  in 
which  the  proprietor  of  a  newspaper  would  not  be  crimi- 
nally answerable  for  what  appeared  in  it. 

In  a  note  to  Hawkins'  "  Fleas  of  the  Crown,"(0  ^® 
possible  case  is  suggested  of  the  printer  being  confined  in 
prison,  to  which  his  servants  have  no  access,  and  their 
publishing  a  libel  without  his  privity ;  in  which  case,  it  is 
there  said,  the  libel  shall  not  be  imputed  to  him. 

The  point  was  distinctly  raised  in  the  recent  case  of  Beg.y, 
HdOyrodkif)  and  the  Queen's  Bench  Division  (Cockbum,  C J., 
and  Lush,  J.,  dissentiente  Mellor,  J.)  held  that  since  Lord 
Campbell's  Act  (sect.  7)  the  proprietor  of  a  newspaper  is  not 
criminally  responsible  for  a  libel  published  in  it  if  he  has 
given  no  authority,  express  or  implied,  for  the  publication ; 

(a)  Fer  Lush,  J.,  Beg.  y.  Holbrooh  (L.  B.  4  Q.  B.  D.  49). 

(h)  3  Esp.  21.  (c)  I  M.  &  M.  433. 

(d)  I  M.  &  M.  438.  See  also  Colhoum  ▼.  Patmore  (i  C.  M.  <fe  B.  73). 

(e)  I  Hawkms,  bk.  i.  ch.  28  (tit.  "  Libels"),  sect.  10,  note  3. 

(/)  L.  R.  4  Q.  B.  D.  42. 
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and  that  employing  an  editor  with   general    authority  to      ^^"^^' 
conduct  the  paper,  and  leaving  it  to  his  discretion  what    Ckaptmxi. 
should  appear  in  it,  did  not  fer  se  amount  to  evidence  of 
consent  or  authority  for  the  publication  of  the  libeL 

"  The  eflfect  of  sect.  7  of  Lord  Campbell's  Act,  read  by 
the  light  of  previous  decisions,  and  read  so  as  to  make  it 
remedial,  must  be,"  according  to  Lush,  J.,  "  that  an  authority 
from  the  proprietor  of  a  newspaper  to  the  editor  to  publish 
what  is  libellous  is  no  longer  to  be,  as  it  formerly  was,  a 
presumption  of  law,  but  a  question  of  fact.  Before  the  Act, 
the  only  question  was  whether  the  defendant  authorized  the 
publication  of  the  paper ;  now  it  is  whether  he  authorized 
the  publication  of  the  libel.  It  is  true  that  the  production 
of  Uie  paper  which  contains  the  libel,  coupled  with  proof 
that  the  defendant  is  the  proprietor,  is  primd  faxde  evidence 
that  he  caused  the  publication  of  the  libel,  and  the  onus  is 
on  him  to  prove  the  negative.  But  when  he  has  proved  that 
the  literary  department  was  entrusted  entirely  to  an  editor, 
the  question  what  was  the  extent  of  the  authority  which 
that  employment  involved  is  to  be  tried  upon  the  principle 
which  is  applicable  to  all  other  questions  of  authority,  and 
I  think  the  jury  ought  to  be  told,  in  this  as  in  every  other 
case,  that  criminal  intention  is  not  to  be  presumed,  but  is  to 
be  proved ;  and  that,  in  the  absence  of  any  evidence  to  the 
contrary,  a  person  who  employs  another  to  do  a  lawful  act 
is  to  be  taken  to  authorize  him  to  do  it  in  a  lawful,  and  not 
in  an  unlawful,  manner."(a) 

Gockbum,  C.J.,  referred  to  the  notorious  fact  that  in 
many,  perhaps  in  the  majority  of  instances,  public  journals 
are  carried  on  for  the  benefit  of  proprietors  who  find  the 
necessary  capital,  by  editors  employed  by  them,  and  to 
whom  the  conduct  of  the  paper  is  committed  without  any 
immediate  control  or  interference  of  the  principals ;  and  in 
his  opinion  it  was  intended  to  exempt  principals  so  circum- 
stanced, if  able  to  satisfy  a  jury  that  they  had  not  authorized, 
directly  or  indirectly,  the  insertion  of  libellous  matter,  from 
being  held  criminally  liable.(6) 

Cockbum,  C.J.,  was  clearly  of  opinion  that  it  would  not 
be  enough  for  the  principal  to  show  that  he  had  not  speci- 
fically authorized  the  insertion  of  the  matter  complained  of, 
if  it  should  appear  that  he  had  given  authority  to  insert 
matter,  whether  libellous  or  not,  at  the  discretion  of  the 
editor.  His  Lordship  considered  it  clear  that  '^  though  in 
the  authority  originally  given  to  the  editor,  no  licence  to 

(a)  Ibid.  p.  50.    Qaoied  with  approval  by  Lord  Coleridge,  G.  J.,  in 
his  charge  to  the  jury  in  Beg,  v.  Foote  and  others,    1  Cab  &  El.  132. 
(6)  Ibid.  p.  60. 


6i4 


LAW  OF  LIBEL. 


PabsIV. 
CkaftbbXI. 


Priril^pe* 


Other  groundB 
of  defence. 


Other  paeMffes 
from  book,  &. 
mi^  be  read. 


Pleajutuytaig 


publish  libellous  matter  may  have  been  contained,  still  such 
an  authority  may  be  inferred  from  the  conduct  of  the  parties, 
as,  for  instance,  from  the  fact  that  other  libels  have  been 
published  in  the  paper,  which  have  come  to  the  knowledge 
of  the  proprietor,  and  without  his  remonstrance  or  inter- 
ference, or  the  removal  of  the  editor,  from  which  the  assent 
of  the  proprietor  might  well  be  inferred."(fl^) 

Lord  Coleridge,  C.J.,  held  that  the  7th  section  is  applicable 
in  the  case  of  a  prosecution  for  blasphemous  libel.(6) 

The  defendant  may  likewise  give  evidence  to  show  that 
the  libel  was  privileged.  As  to  this,  we  need  only  refer 
the  reader  to  what  has  been  said,  in  preceding  chapters  of 
this  work,  upon  privileged  publications. 

The  defendant  may  also  prove  that  the  libel  is  not  capable 
of  the  innuendoes  laid  in  the  indictment,  and  that  it  does  not 
refer  to  the  prosecutor  or  to  the  transactions  averred ;  and 
he  may  negative  the  material  facts  averred. 

For  the  purpose  of  showing  the  intention  of  the  defendant, 
and  explaining  the  meaning  of  the  libel,  he  is  entitled  to 
have  other  passages  from  the  book  or  newspaper  which  con- 
tains the  libel  read  :  and  it  is  doubtful  whether  he  may  not 
explain  his  meaning  by  other  works  of  his.(c) 

So  much  as  to  the  defences  allowed  by  the  conmion  law. 

Now,  under  Lord  Campbell's  Act,  the  defendant  may,  at 
his  peri]  in  case  he  fail,  plead  a  justification  of  the  Ubel,  in 
addition  to  the  plea  of  not  guilty. 

The  6th  section  of  that  Act(d)  enacts  "  that  on  the  trial  of 
any  indictment  or  information  for  a  defamatory  libel,  the 
defendant  having  pleaded  such  plea  as  hereinafter  mentioned, 
the  truth  of  the  matters  charged  may  be  inquired  into,  but 
shall  not  amount  to  a  defence,  unless  it  was  for  the  pubhc 
benefit  that  the  said  matters  charged  should  be  pubUshed ; 
and  that  to  entitle  the  defendant  to  give  evidence  of  the 
truth  of  such  matters  charged  as  a  defence  to  such  indict- 
ment or  information,  it  shall  be  necessary  for  the  defendant, 
in  pleading  to  the  said  indictment  or  information,  to 
allege  the  truth  of  the  said  matters  chained,  in  the  manner 
now  required  in  pleading  a  justification  to  an  action  for 
defamation,  and,  further,  to  allege  that  it  was  for  the  pubUc 
benefit  that  the  said  matters  charged  should  be  published, 
and  the  particular  fact  or  facts  by  reason  whereof  it  was  for 
the  public  benefit  that  the  said  matters  charged  should  be  pub- 
lished, to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply 
generally,  denying  the  whole  thereof ;  and  that  if  after  such 
plea  the  defendant  shall  be  convicted  on  such  indictment  or 

(a)  Ibid,  p.  61.  (6)  Beg,  v.  BraMaugh  (15  Cox,  C.  C.  227). 

(c)  Bex  V.  Lamhert  and  Pet-ry  (2  Gamp.  398).     (c2)  6  &  7  Vict  c  96, 
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information,  it  shall  be  competent  to  the  Court,  in  pronouncing  ^^^J^' 
sentence^  to  consider  whether  the  guilt  of  the  defendant  is  ChapotXi. 
aggravated  or  mitigated  by  the  said  plea,  and  by  the 
evidence  given  to  prove  or  to  disprove  the  same :  Provided 
always  that  the  truth  of  the  matters  charged  in  the  alleged 
libel  complained  of  by  such  indictment  or  information,  shall 
in  no  case  be  inquired  into  without  such  plea  of  justification ; 
Provided,  also,  that  in  addition  to  such  plea  it  shall  be  com* 
petent  to  the  defendant  to  plead  a  plea  of  not  guilty; 
Provided,  also,  that  nothing  in  this  Act  contained  shdl  taJke 
away  or  prejudice  any  defence  under  the  plea  of  not  guilty, 
which  it  is  now  competent  for  the  defendant  to  make,  under 
such  plea,  to  any  action  or  indictment  or  information  for 
defamatory  words  or  libeL" 

It  is  obvious,  from  the  very  nature  of  the  case,  that  this  AppiiM  0147  to 
section  only  applies  to  libels  of  a  personally  defamatory  cha-  p««»»iiiM». 
racter ;  for  the  words  require  not  only  that  the  matter  should 
be  true,  but  that  it  should  be  for  the  public  benefit  that 
it  should  be  published;  and  it  would  be  absurd  for  any 
court  of  justice  gravely  to  inquire  whether  the  publication 
of  blasphemous,  obscene,  or  seditious  matter  were  conducive 
to  the  public  good.(a) 

The  plea  must  set  out  the  particular  facts  which  are  relied  contenteand 
upon  as  proving  the  truth  of  the  libel,  and  also  the  facts  p«»' <^' »*••• 
which  render  the  publication  for  the  public  benefit ;  and  the 
defendant  must  prove  all  the  material  allegations  of  the  plea 
to  the  satisfaction  of  the  jury,  or  the  prosecutor  will  be 
entitled  to  the  verdict.  So  that,  if  the  libel  contain  several 
imputations,  and  the  plea  alleges  the  truth  of  all,  if  the 
evidence  fail  as  to  any  of  them,  the  verdict  must  be  entered 
generally  against  the  defendant,  although  the  jury  should  find 
some  of  the  imputations  true.(6) 

"  It  has  uniformly  been  held  that,  even  in  a  civil  action  for 
libel,  the  plea  of  justification  is  one  and  entire.  It  raises  only 
one  issue ;  and,  unless  the  whole  plea  is  proved,  that  issue 
must  be  found  for  the  plaintiff.  Some  dilt'erence  of  opinion 
has  prevailed  as  to  how  far  a  partial  proof  of  the  justification 
ought  to  operate  in  reduction  of  damages ;  but  all  authorities 
agree  that  there  can  be  no  partial  finding  for  the  defendant 
on  the  ground  that  the  justification  is  partially  established. 
In  a  criminal  prosecution  for  a  libel,  had  liberty  been  given 
by  the  Legislature  to  plead  the  truth  as  a  defence,  without 
any  special  direction  as  to  the  proceedings  in  case  the  whole 
plea  is  not  proved,  the  jury  could  have  had  no  right  to 

(a)  See  Beg.  v.  Duffy  (2  Goz  Grim.  Gas.  45),  followed  in  Ex  parte 
O'Brien  (15  Cox  G.  C.  180). 

(h)  Beg.  v.  Netoman  (i  £.  &  B.  558). 
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find  that  a  part  of  the  justification  is  proved ;  for  there  are 
no  damages  to  be  assessed,  and  the  sentence  to  be  pro- 
nounced rests  exclusively  with  the  Court  But  aU  doubt  upon 
the  subject  is  removed  by  the  express  enactment  that,  where- 
ever  there  is  a  conviction  after  a  plea  of  justification,  '  the 
court,  in  pronouncing  sentence,'  shall  '  consider  whether  the 
guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said 
plea  and  by  the  evidence  given  to  prove  or  disprove  the 
same/  ....  It  is  quite  clear  that  the  opinion  expressed  by 
the  jury  on  any  particular  parts  of  the  plea  (the  whole  not 
being  proved)  could  not  be  entered  on  the  record."(<^) 

In  the  next  chapter  will  be  seen  more  fully  the  '^  manner 
now  required  in  pleading  a  justification  to  an  action." 

It  is  not  competent  to  the  defendant  to  prove  that  the 
imputations  contained  in  the  libel  have  been  previooslf 
published  by  other  persons,  and  that  the  prosecutor,  knowing 
of  them,  has  not  taken  proceedings  against  the  publisher. 

Lord  Campbell,  C.J.,  refused  to  adifiit  evidence  of  this 
nature  on  the  trial  of  Dr.  Newman  for  libelling  Dr.  Achilli  ih) 
and  Coleridge,  J.,  on  motion  for  a  rule  for  a  new  trial  on  the 
ground  that  the  evidence  was  wrongly  rejected,  said,  "  It  is 
said  that  you  are  to  infer  the  truth  of  the  statement  made  by 
one  set  of  witnesses  against  the  statement  made  by  another 
set,  because  the  same  circumstances  with  respect  to  the 
same  party  have  been  stated  before,  and  that  this,  having 
been  brought  to  the  knowledge  of  the  party,  he  submitted. 
The  fallacy  is  in  the  word  '  submission.'  It  comea  to  this 
only,  that  he  did  not  prosecute.  There  may  have  been  many 
reasons  for  that — the  anonymous  nature  of  the  article,  the 
inability  to  fix  on  any  particular  person,  the  ignorance 
whether  the  charge  proceeded  from  a  man  of  character, 
the  poverty  of  the  party  himself,  and  many  other  circum- 
stances that  might  be  suggested,  preventing  a  man  from 
instituting  proceedings  in  a  court  of  justice  on  the  first 
occasion  on  which  the  charge  was  made."(c) 

Where  of  three  persons  jointly  indicted  for  publishing 
blasphemous  libels  in  a  newspaper,  two  (the  editor  and 
publisher)  had  already  been  convicted  of  publishing  similar 
libels  in  a  previous  number  of  the  paper,  and  the  case  of  the 
third  was  that  he  was  not  connected  with  the  newspaper 
at  all,  Lord  Coleridge,  C.J.,  acceded  to  an  appUcation 
on  his  part  that  he  should  be  tried  separately,  as  this  could 
not  embarrass  the  prosecution,  and  a  contrary  course  might 
prejudice  his  defenca(d) 

This  defendant  was  also  allowed  to  call  the  other  two  defen- 

(a)  Per  Lord  Campbell,  C.  J.,  i  El.  A  Bl.  577.        (6)  i  B.  A  B.  269. 
(c)  Ihid.  272.  (d)  Beg.  v.  Bradlaugh  (15  Cor,  C.  0.  221, 222). 
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dants  as  witnesses  on  his  behalf,  though  it  was  contended,  on  ^^!!i^' 
the  authority  of  Beg.  v.  Winsar  arid  Harrisia)  that  this  could  chaptke  xi. 
not  be  done  unless  a  verdict  of  acquittal  was  taken  against 
them;  and  that  by  being  called  they  would  subject  them- 
selves to  a  cross-examination  which  might  make  them 
criminate  themselves.  Lord  Coleridge  pointed  out  that  the 
case  cited  was  not  applicable,  as  there  the  fellow-prisoner  was 
caUed  on  behalf  of  the  Grown,  and  not,  as  here,  for  the 
defendant.  As  to  the  other  ground  of  objection,  his  Lord- 
ship said  that  as  the  co-defendant  was  to  be  called  simply 
to  disprove  publication  by  the  defendant  who  called  him, 
"  any  questions  to  show  publication  by  anybody  else  would 
either  not  be  admissible,  or  if  they  tended  to  criminate  the 
witness,  he  would  not  be  compelled  to  answer." 

The  causes  which  led  to  the  passing  of  Fox's  Libel  Act  F<a*i  ubei  Act. 
are  matter  of  history.  Erskine,  by  his  intrepid  and  per- 
sistent defence  of  the  Dean  of  St.  Asaph,  contributed  perhaps 
more  than  any  man,  save  Lord  Camden,  to  gain  this  security 
for  the  Press,  which,  according  to  Lord  Campbell,  in  effect 
defines  a  libel  to  be  "  a  publication  which,  in  the  opinion  of 
twelve  honest,  independent  and  intelligent  men,  is  mis- 
chievous, and  ought  to  be  punished."(6) 

The  first  section  declares  and  enacts  "That  on  every  such  Jury  may  give  a 
trial"  (ie.,  trial  of  an  indictment  or  information  for  the  S^SUSiJ"**** 
making  or  publishing  any  libel),  "  the  jury  sworn  to  try  the  n»**«to*Ma«- 
issue  may  give  a  general  verdict  of  guilty  or  not  guilty 
upon  the  whole  matter  put  in  issue  upon  such  indictment  or 
information,  and  shall  not  be  required  or  directed  by  the 
Court  or  judge,  before  whom  such  indictment  or  information 
shall  be  tried,  to  find  the  defendant  or  the  defendants  guilty, 
merely  on  the  proof  of  the  publication  by  such  defendant  or 
defendants  of  the  paper  charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  such  indictment  or  inforination." 

Sect  2  provides,  "That  on  every  such  trial  the  Court  orconrtorjodge 
jtfdge  before  whom  such  indictment  or  information  shall  be  ^i^^ 
tried,  shall,  according  to  their  or  his  discretion,  give  their  or  "Mt*«Jn*»we. 
his  opinion  and  directions  to  the  jury  on  the  matter  in  issue 
between  the  king  and  the  defendant  or  defendants  in  like 
manner  as  in  other  criminal  cases." 

This  enactment  does  not  oblige  the  judge  to  give  his 
opinion  as  to  whether  the  publication  is  a  Hbel,  but  leaves  it 
to  his  discretion  in  each  particular  case.(c) 

By  the  3rd  section  thejury  are  empowered  to  find  a  special  Special  Terdiot. 
verdict,  as  in  other  criminal  cases. 

"  The  onus  always  was  on  the  prosecutor  or  plaintiff  to  show  ^f^  •"^^ 

(a)  L.  B.  I  Q.  B.  289.  (5)  5  Lives  of  the  ChanceUon,  350. 

(c)  Baylis  v.  Lavn'ence  (11  A.  &  E.  920). 
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PawIT.  ijJjj^^  ^^q  words  conveyed  the  libellous  imputation,  and  if  he 
CHAfT»»xi.  failed  to  satisfy  that  onus,  whether  he  had  done  so  or  not 
being  a  question  for  the  Court,  the  defendant  was  always 
entitled  to  go  free.  Since  Fox's  Act,  at  least,  however  the  law 
may  have  been  before,  the  prosecutor  or  plaintiff  must  alto 
satisfy  a  jury  that  the  words  are  such  and  so  published  as  to 
convey  the  libellous  imputation.  If  the  defendant  can 
get  eUher  the  Court  or  the  jury  to  be  in  his  favour,  he 
succeeds.  The  prosecutor  or  plaintiff  cannot  succeed  unless 
he  gets  both  the  Court  and  the  jury  to  decide  for  him."(«) 

Where  a  defendant  is  convicted  on  a  criminal  information, 
unless  the  prosecutor  consents  to  his  being  bailed,  it  is  a 
matter  of  course  that  he  should  be  committed  pencUng  the 
consideration  of  the  judgment.(i) 

Should  the  jury  acquit  the  defendant,  the  matter  is  deter- 
mined for  ever ;  for  the  Court  will  never  grant  a  new  trial, 
after  an  acquittal  upon  an  indictment  or  information  for  a 
felony  or  misdemeanour,  even  where  there  has  been  a  mi»- 
direction,(c)  except  where  the  case  is  of  the  nature  of  a  civil 
action,  such  as  an  indictment  for  the  non-repair  of  a  highway. 

Lord  Campbell,  in  discharging  a  rule  for  a  new  tnal,  on 
an  indictment  for  obstructing  the  navigation  of  a  stream 
or  sheet  of  water,  said  \(d)  "  The  groimd  of  my  decision  is 
that  this  is  a  criminal  proceeding,  and  that  the  defendant 
ought  not  to  be  put  twice  in  peril  for  the  same  cause. 
That  rests  upon  a  maxim  of  English  law  which  will,  I  hope, 
always  be  held  sacred.  I,  for  my  own  part,  reprobate  the 
recent  speculations  as  to  the  propriety  of  granting  a  new 
trial  after  acquittals  for  felony  or  murder.  If  there  be  an 
improper  conviction,  it  should  be  set  aside ;  but  I  hope  the 
same  practice  will  never  prevail  in  the  case  of  an  acqnittaL 
When  an  indictment  is  instituted  purely  to  raise  a  question 
of  civil  right,  I  agree  with  the  doctrine  which  I  have  found 

established But  where  a  real  offence  is  chaiged,  it 

would  be  creating  a  dangerous  precedent  to  grant  a  new 
trial  after  an  acquittal."  We  have  quoted  this  judgment 
because*  some  textbooks  lay  it  down  as  the  better  opinion 
that  the  Court  may  grant  a  new  trial  after  an  acquittal  in  all 
cases  of  misdemeanour.  There  are  certainly  no  modem  cases 
to  support  this  view ;  and  so  far  back  as  the  12th  Car.  2,  its 
correctness  was  denied.(6) 

(a)  Ter  Lord  Blackburn,  Capital  and  Counties  Bank  v.  Hewly  (L.  B. 
7  Ap.  Gas.  775,  776). 

(0)  Bex  y.  Waddington  (i  East.  159). 

(c)  Bex  V.  Cohen  and  Ja^oh  (i  Starkie,  516). 

(d)  Beg,  v.  Bussell  (3  E.  &  B.  942,  950). 

(e)  See  Bex  v.  Bead  (i  Lev.  9 ;  see  also  2  Burr.  66$  ;  Bex  t.  Jfonii, 
4  M.  &  S.  337 ;  Bex  v.  Wandsworth  (i  B.  &  Aid.  63). 
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When  Fox's  Bill  was  before  the  House  of  Lords,  Lord      ^^!!3^- 
Thurlow  wanted  to  introduce  a  clause  authorizing  the  Court  to    chiptm  xi. 
grant  a  new  trial,  if  it  should  be  dissatisfied  with  the  verdict 
given  for  the  defendant ;  but  Lord  Camden,  who  had  charcfe  of 
the  Bill  in  the  Upper  House,emphatically  refused  to  consent.(a) 

While,  however,  the  Act  gave  to  the  Press  the  security  of  MoUoain 
a  real  trial  by  jury,  it  did  not  take  away  such  protection  as  SJSV/ir^' 
the  judges  might  give,  on  motions  in  arrest  of  judgment,  and  nwrtrw. 
for  a  new  trial. 

The  4th  section  provides,  that  in  case  the  jury  finds  the 
defendant  or  defendants  guilty,  he  or  they  may  move  in 
arrest  of  judgment,  on  such  ground  and  in  such  manner  as  by 
law  might  have  been  done  before  the  passing  of  the  Act 

This  motion  must  be  grounded  on  some  objection  appearing 
on  the  face  of  the  record. 

Mere  formal  defects  cannot  be  taken  advantage  of  on  such  otoondiof 
a  motion;  for,  by  the  25th  section  of  14  &  15  Vict.  c.  100, "*****"• 
every  objection  to  any  indictment  for  any  formal  defect 
apparent  on  the  face  thereof,  shall  be  taken  by  demurrer 
or  motion  to  quash  the  indictment,  before  the  jury  shall  be 
sworn,  and  not  afterwards;  and  every  Court  before  which 
such  objection  shall  be  taken  for  any  formal  defect  may,  if 
it  be  thought  necessary,  cause  the  indictment  to  be  forthwith 
amended  in  such  particular  by  some  officer  of  the  court  or 
other  person,  and  thereupon  the  trial  shall  proceed  as  if  no 
such  defect  had  appeared. 

Where,  from  want  of  proper  introductory  averments  ani<i.^^jjj*' 
innuendoes,  the  matter  on  the  record  does  not  appear  to  be^"*™" 
libellous,  the  Court  will  arrest  judgment ;  and  it  may  be  that 
in  some  cases,  where  prosecutions  are  instituted  for  alleged 
libels,  no  innuendoes  or  averments  could  put  a  libellous  gloss 
on  the  matter. 

The  Dean  of  St.  Asaph  succeeded  upon  a  motion  in  arrest 
of  judgment,  upon  the  ground  that  the  indictment  did  not 
contain  a  sufficient  charge  of  libel  of  and  concerning  the 
King  and  his  Government.  Mr.  Justice  Willes  intimated 
an  opinion  that  if  the  indictment  had  been  properly  drawn 
it  might  have  been  supported ;  but  Lord  Mansfield  and 
BuUer,  J.,  gave  no  opinion  upon  the  point.(6)  So,  in  Bex  v. 
Tapham,{c)  after  verdict  of  guilty  on  an  indictment  for  a  libel 
on  a  dead  man,  judgment  was  arrested  for  want  of  an  allega- 
tion that  the  libel  was  published  with  a  design  to  bring  con- 
tempt on  the  family  of  the  deceased,  and  to  stir  up  the  hatred 
of  the  Edng's  subjects  against  them,  and  to  excite  his  relations 
to  a  breach  of  the  peace. 

(a)  29  ParL  Hist  1537.  (h)  21  St  Tr.  1043. 

(c)  4  T.  E.  126. 
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Where  an  indictment  or  information  contains  several  counts, 
if  any  one  of  them  is  good  the  judgment  will  stand.(a) 

The  defendant  must  move  before  sentence,  and  if  the 
indictment  or  information  be  not  in  the  Queen's  Bench, 
the  motion  must  be  made  after  verdict,  at  the  Assizes; 
and  the  judge  may,  under  ii  &  12  Vict  c.  78,  reserve 
the  point  for  the  consideration  of  the  CJourt  of  Crown 
Cases  Beserved. . 

Although  the  defendant  do  not  move,  the  Court  will  of 
itself  arrest  the  judgment,  if  it  appear  that  the  defendant  has 
not  been  found  guilty  of  any  offence  at  law.(6) 

The  arrest  of  judgment  sets  aside  all  the  proceedings,  but  is 
no  bar  to  a  fresh  indictment.(c) 

When  the  information  or  indictment  originated  in  the 
Court  of  Queen's  Bench,  or  has  been  removed  there  by 
certiorari,  the  defendant  may  move  for  a  new  trial  within 
the  first  four  days  of  the  next  ternL(d)  If  the  motion  cannot 
be  made  within  those  days,  an  intimation  must  be  given,  on 
one  of  them,  that  counsel  is  prepared  to  make  the  motion.(«) 

The  defendants  must  be  present  in  Court  when  the  motion 
is  made,  even  though  the  counsel  for  the  prosecution  consent 
to  their  absence.(/) 

A  new  trial  may  be  granted  for  misdirection,  or  the 
wrongful  reception  or  rejection  of  evidence,  or  on  the  ground 
that  the  verdict  was  contrary  to  evidence,  or  on  the  ground 
of  surprise,(^)  or  the  misbehaviour  of  the  jury.(A) 

Where  evidence,  inadmissible  for  the  purpose  for  which  it 
is  tendered,  but  adinissible  for  another  purpose  not  alluded 
to  at  the  trial,  has  been  rejected,  the  Court  will  not  grant  a 
new  trial  on  the  ground  of  an  improper  rejection  of 
evidence.(i) 

Where  the  verdict  is  imperfect,  so  that  judgment  cannot  be 
given  upon  it,  the  Court  will  awajd  a  venire  de  novo. 

Thus,  in  the  case  of  Bex  v.  Wood/all,  where  the  juiy 
returned  a  verdict  of  "guilty  of  the  printing  and  publi^ing 
only"  the  Court  awarded  a  venire  de  novo,  because  it  was  im- 
possible to  say  what  the  jury  meant  by  the  word  "  only ."(/) 

(a)  Bex  y.  Benfidd  and  otlhers  (2  Bnrr.  980,  985). 

(h)  Bex  v.  Waddington  (i  East,  146). 

(c)  4  B«p.  45.    Beg,  v.  Larhin  (23  L.  J.  126,  M.  C. ;  Dears,  0.  C.  365). 

(<i)  Bex  V.  HoU  (5  T.  B.  436).  As  to  "  terms,"  see  now  Judicatnrt 
Act,  1873  (36  &  37  Vict.  c.  66,  b.  26). 

(e)  Beg,  v.  Newmoun  (i  Ell.  &  BL  270). 

(/)  Bex  Y.Aahevo  (3  M.  &  S.  9) ;  Bex  v.  FieU&r  (2  D.  A  B.  46). 

(g)  Beg,  v.  WkUehovse  <md  (mother  (Dears,  C.  C.  i).  Seelfcy.T. 
Bichardeon  (8  Dow.  511). 

Qi)  Beg,  v.  Fowl&r  (4  B.  k  Aid.  273) ;  see  Hawkins'  P.  C  Wc  a 
ch.  47,  s.  12.  (i)  Bex  v.  Grant  (3  Nev.  &  Man.  106). 

0')  Bex  y.  WoodJaU  (5  Burr.  2661). 
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Should  the  defendant  fail  to  have  the  verdict  set  aside  hj      p^^^- 
any  of  the  above  means,  he  will  be  brought  up  for  judgment.     CkawmXI. 

Where  the  case  is  not  in  the  Court  of  Queen's  Bench,  the  Jodgmmt. 
sentence  will  be  passed  as  in  other  cases  of  misdemeanour 
tried  at  the  assizes ;  and,  of  course,  the  defendant  may  urge 
any  topic  in  mitigation  which  would  be  available  in  the 
Queen's  Bench,  and  support  it  by  witnesses  or  affidavits. 
We  shall,  therefore,  pass  on  to  the  practice  of  the  Court  of 
Queen's  Bench. 

The  rule  of  procedure  laid  down  by  Lord  Kenyon,  in 
Sex  V.  £uni8,(a)  appears  to  be  still  in  force — ^viz.,  that 
"  When  any  defendant  shall  be  brought  up  for  sentence  on 
any  indictment  or  information  after  verdict,  the  affidavits 
produced  on  the  part  of  the  defendant,  if  any  such  be  pro- 
duced, shall  be  first  read,  and  then  any  affidavits  produced 
on  the  part  of  the  prosecution  shall  be  read;  after  which 
the  counsel  for  the  defendant  shall  be  heard ;  and,  lastly, 
the  counsel  for  the  prosecution.  And  when  any  defendant 
shall  be  brought  up  for  sentence  after  judgment  by  defaiUt, 
the  prosecutor's  affidavits  shall  be  first  read,  then  the  defen- 
dant's affidavits ;  after  which  the  counsel  for  the  prosecution 
shall  be  heard ;  and,  lastly,  the  counsel  for  the  defendants. 
If  no  affidavits  should  be  produced,  the  counsel  for  the 
defendants  shall  be  first  heard,  and  then  the  counsel  for  the 
pro8ecution."(6) 

"It  is  not  the  practice  in  general  to  give  the  defen- 
dant an  opportunity  of  answering  at  a  future  time  the 
affidavits  produced  by  the  prosecutor When  a  defen- 
dant is  brought  up  for  judgment,  the  only  object  which  the 
Court  have  in  view  is  to  discover  the  real  truth  of  the  trans- 
action ;  and  it  is  much  more  probable  that  that  object  will  be 
attained  by  the  practice  which  has  hitherto  prevailed,  which 
requires  that  each  party  should  come  prepared  to  disclose 
all  the  circumstances  of  his  case,  than  by  a  contrary  prac- 
tice, which  would  prove  a  source  of  infinite  perjury.  In  the 
case  of  Bex  v.  Archer,(c)  where  the  prosecutor  produced 
affidavits,  in  aggravation,  to  show  a  continuance  of  the 
defendant's  malice,  by  expressions  used  subsequent  to  the 
time  of  the  indictment,  the  Court  thought  it  reasonable  to 
allow  the  defendant  an  opportunity  of  answering  those  affi- 
davits, because  it  could  not  be  supposed  that  he  could  come 
prepared  to  answer  that  which  was  not  contained  in  the 
indictment."(d) 

(a)  2  T.  B.  683. 

(&)  'i  he  affidayits  to  be  used  on  either  side  should  be  entitled  "  In 
the  Queen's  Bench,  The  Queen  against  8.8.** 

(c)  2  T.  B.  203,  in  notie. 

(d)  Per  Cwriam,  Bex  v.  Wilson  (4  T.  B.  487). 
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The  defendant  was  allowed,  even  so  far  back  as  1774, 
chavtibXI.  to  urge  in  mitigation  that  he  was  absent  when  the  paper 
was  published,  and  that  on  reading  a  copy  he  was  much 
hurt  with  the  contents,  and  immediately  forbade  the  sale, 
and  refused  to  let  anybody  see  it  In  consideration  of 
these  circumstances  the  defendant  escaped  with  the  (for 
those  times)  very  light  sentence  of  £100  fine  and  one 
month's  imprisonment(a) 

Hone  was  allowed,  on  his  trial  at  the  Guildhall,  to  gi?e 
evidence,  in  order  to  avoid  the  expense  of  an  affidavit,  that 
he  had  stopped  the  sale  of  the  libellous  work.(5) 

Sir  Francis  Burdett  was  allowed,  in  mitigation  of  pumsb- 
ment,  to  put  in  an  affidavit  that  he  read  statements  in  the 
newspapers  which  induced  him  to  publish  the  libel;  but 
affidavits  that  those  statements  were  founded  on  truth  i?ere 
refused.(c) 

And  the  Court  will  receive  affidavits  stating  that,  at  the 
time  of  publication,  the  defendant  believed  the  charges  to  be 
true,  and  setting  forth  reasonable  grounds  for  such  behef.((2) 

In  the  case  of  Eeg,  v.  Shimmin  (not  reported),  affidavits 
from  numerous  inhabitants  of  Liverpool  to  the  effect 
that  the  defendant's  paper  had  always  been  well  conducted, 
and  had  been  the  means  of  bringing  about  sanitary  and 
other  reforms  in  the  town,  were  received.  A  memorial,  not 
sworn,  to  the  same  effect  was  mentioned,  but  not  allowed  to 
be  read. 

Where  defendant  pleaded  a  justification  under  Lord 
Campbell's  Act,  an  affidavit  deposing  that  before  and  at 
the  time  of  publication,  and  at  the  time  of  pleading,  he 
believed  the  truth  of  the  charges  contained  in  the  libel  and 
plea,  and  that  before  the  pleading  he  had  received  from 
Viterbo,  in  Italy,  an  affidavit  made  by  a  person  named  in 
the  plea  of  justification,  to  the  effect  that  she  had  been 
seduced  by  the  prosecutor  under  the  circumstances  men- 
tioned in  tiie  libel,  was  admitted  to  show  why  the  plea  was 
pleaded.  "This  part  of  the  affidavit,"  said  Lord  Campbell, 
C.  J.,  "  is  clearly  admissible  under  the  statute,  to  show  why 
this  part  of  the  plea  was  placed  on  the  record ;  the  fact  of 
the  plea  being  one  to  be  considered  by  the  Court  in  appor- 
tioning the  punishment."(e)  But  an  affidavit  which  was 
rejected  at  the  trial,  for  want  of  authentication  by  the  place 


(a)  JBJeoj  V.  WiUiams  (Loft.  759). 

(b)  See  3  Bams'  Justice,  350  (13th  edition). 

(c)  4  B.  &  Aid.  321.    See  also  Bex  v.  Ealptn  (9  B.  &  C.  66)»  and 
BesB  V.  Bradley  (2  Man.  &  By.  152). 

{d)  Rex  V.  Mdlpin,  vbi  supra, 

(e)  Beg,  y.  Nemnan  (i  E.  &  B.  581,  582. 
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of  custody  or  otherwise,  was  held  inadmissible  in  confirma-      ^^flf^' 
tion  of  defendant's  own  aflB  davit  that  such  a  document  was    chaptbexl 
communicated  to  him  before  plea  pleaded.(a) 

In  aggravation,  the    prosecutor  may  produce  affidavits  Affldayits  in  of 
showing  that  defendant,  after  the  trial,  has  published  other  J^^^. 
libels,  or  otherwise  misconducted  himself ;  but  the  defendant 
will  be  allowed  time  to  answer  such  affidavits.(&) 

In  the  case  of  Bex  v.  Archer{c)  the  Court  received  affidavits 
of  expressions  made  use  of  by  defendant,  confirming  and 
aggravating  his  guilt,  which  had  been  uttered  in  the  hearing 
of  two  persons,  and  by  them  afterwards  related  to  the 
persons  making  the  affidavits,  the  prosecutor  swearing  to 
an  application  to  those  persons  to  come  forward  with  their 
testimony,  which  they  had  refused;  and  it  was  strongly 
insinuated  that  they  were  under  the  influence  of  the  defen- 
dant. The  Court  considered  that  they  were  under  the 
influence  of  the  defendant,  but  allowed  them  and  the 
defendant  an  opportunity  of  answering  such  affidavits. 

Affidavits  of  this  kind  will  not  be  received  unless  they 
show  that  the  persons  to  whom  the  libel  was  repeated,  and 
who  refuse  to  join  in  the  affidavits^  are  under  the  control  or 
influence  of  the  def endant.((2) 

Where  the  defendant,  editor  of  a  newspaper,  pleaded 
guilty  to  an  indictment  for  libel,  on  condition  of  being  dis- 
charged on  entering  into  his  own  recognisance  to  appear 
and  receive  judgment  when  called  upon,  and  of  not  being 
called  upon  at  all  if  he  discontinued  the  publication  of  libels 
on  the  prosecutor,  the  Court  refused  to  pass  judgment  unless 
the  prosecutor  produced  an  affidavit  stating  that  the  defen- 
dant had,  since  the  trial,  published  libels  respecting  him.(e) 

The  Court  has,  at  common  law,  absolute  discretion  as  to  Ponkhment. 
the  amount  of  punishment  which  it  will  inflict  upon  the 
defendant.(/)  This  may  consist  of  fine,  imprisonment,  and 
even,  it  would  appear,  corporal  punishment,(^)  together  with 
sureties  for  good  behaviour  for  such  period  as  the  Court  may 
deem  fit.(A) 
.    The  right  of  the  Court  to  adjudge  a  misdemeanant  to  give  semrity  for 

(a)  Beg,  v.  Neuman,  i  E.  &  B.  581,  582.  good  behaYiour. 

(h)  Bex  V.  WUhere  (3  T.  E.  432) ;  Bex  v.  Archer  (2  T.  B,  203,  in 
noiis). 

{c)  TJhi  ewpra,  (d)  Bex  y.  Pinkerton  (2  East.  357). 

(d)  Beg.  y.  BUhwrdeon  (8  Dow.  511). 

(/)  Ajb  to  amendment  of  the  sentence  and  the  record  as  to  it,  see 
Gregory  v.  The  Queen  (15  Q.  B.  970),  and  O'ConneU  v.  The  Queen  . 
(II  CI.  &  Fin.  155).  (g)  See  Bac.  Abr.  tit  "Libel." 

{h)  It  is  true  that  cor^ral  pnnishment  has  not  been  made  part  of 
the  sentence  in  modern  times ;  but  there  is  no  statute  abolishing  it  as 
a  common  law  punishment,  save  as  regards  women,  although  it  is 
popularlj  thougnt  to  be  abrogated. 
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pamIV.  security  for  his  good  behaviour,  after  the  expiration  of  his 
CKArm  zi.  imprisonment,  was  discussed  before  the  House  of  Lords,  on 
a  writ  of  error,  in  1810;  and  the  question  was  put  to  the 
judges — ^Whether,  by  law,  the  Court  of  King's  Bench  can 
adjudge  a  person  convicted  of  misdemeanour  to  give  security 
for  his  good  behaviour  for  a  reasonable  time,  to  be  computed 
from  and  after  the  expiration  of  his  imprisonment,  hunself 
in  a  sum  named  in  such  judgment,  with  two  sufficient  sureties 
each  in  a  sum  therein  also  mentioned?  The  unanimous 
opinion  of  the  judges  was  in  the  &ffirmative.(a) 

The  question  answered  by  the  judges,  it  will  be  observed, 
was  as  to  the  power  of  adjudging  security  to  be  given  for  a 
reasonable  time ;  but,  nine  years  later,  the  Court  sentenced 
Carlile,  for  two  blasphemous  libels,  to  pay  a  fine  of  £1,500, 
to  be  imprisoned  for  three  years,  and  to  find  sureties  for 
good  behaviour /or  the  term  of  his  life.(b) 

Lord  Campbell's  Act(c)  limits  the  time  of  imprisonment 
for  the  publication  of  a  defamatory  libel  to  one  year,  except 
where  the  defendant  published  it,  knowing  it  to  be  false,  in 
which  case  double  the  length  of  imprisonment  may  be  given. 

In  case  of  verdict,  or  judgment  by  default,  against  any 
person  for  composing,  printing,  or  publishmg  any  blasphe- 
mous or  seditious  libel,  the  Court  may  make  an  order  for  the 
seizure,  carrying  away,  and  detaining  in  safe  custody,  all 
copies  of  the  libel  which  shall  be  in  the  possession  of  the 
defendant,  or  in  the  possession  of  any  other  person  named 
in  the  order  for  his  use ;  evidence  upon  oath  having  been 
previously  given,  to  the  satisfaction  of  the  Court  or  judge, 
that  a  copy  or  copies  of  the  libel  are  in  the  possession  of  such 
other  person  for  the  use  of  the  def endant.((Q 

In  case  the  judgment  is  reversed  or  arrested,  the  copies 
so  seized  are  forthwith  to  be  restored  to  the  person  from 
whom  they  have  been  taken,  free  of  all  charges  and  fees.(«) 

If  final  judgment  be  entered  upon  the  verdict  against  the 
defendant,  then  all  copies  seized  are  to  be  disposed  of  as  the 
Court  in  which  judgment  is  given  shall  order  and  direct(/) 

If  the  Court  imposes  a  fine  upon  the  defendant,  the  prose^ 
cutor  will  be  allowed  his  costs  out  of  it  to  the  extent  of  one- 
third  of  the  fine.(^) 

(a)  Bex  V.  Hart  and  White  (30  How.  St.  Tr.  1344;  47  H.ofL 
JonmalB,  p.  271). 

(h)  3  B.  &  Aid.  167;  sed  vide  Prickett  v.  Qrairese  (8  Q.  B.  1029^ 
1030). 

(c)  6  &7  Yict.  c.  q6,  88.  4  and  5. 

(a)  60  Qeo.  3  and  i  Oteo,  4,  0.  8,  s.  i.     See  Bex  v.  (kUor  (2  Sast, 


8«iiareofoopiM 
ofblMbhamoiu 
oreedltlocis 
Ubeli. 


Cotte. 


361). 
(e)  Ibid,,  8.  2. 
ig)  Cole  on  Grim.  Inform.  109 ;  i  Ch 


(/)  Ibid, 
.  Crim.  li. 
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As  a  rule,  the  Crown  neither  gives  nor  receives  costs  in  ^^^v- 
criminal  cases;  but,  in  addition  to  the  practice  of  allowing  chaftoxl 
a  private  prosecutor  his  costs  out  of  the  fine,  the  8th  section  ^*<^^ 
of  Lord  Campbell's  Act  provides  "  that  in  case  of  any  indict-  enttuedto 
ment  or  information  by  a  private  pro$eciUor{a)  for  the  publi- 
cation of  any  defamatory  libel,  if  judgment  shall  be  given 
for  the  defendant,  he  shall  be  entitled  to  recover  from  the 
prosecutor  the  costs  sustained  by  the  said  defendant  by  reason 
of  such  indictment  or  infoxTuation." 

The  same  section  provides  "that  on  a  special  plea  ^^  2Jl53*£h« 
justification  to  such  indictment  or  information,  if  the  issue  Smd  £r  pro- 
be found  for  the  prosecutor,  he  shall  be  entitled  to  recover  JJJf^JJ^,t8 
from  the  defendant  the  costs  sustained  by  the  prosecutor  by  o'»«wJ»p*«*- 
reason  of  such  plea,  such  costs,  so  to  be  recovered  by  the 
defendant  or  prosecutor  respectively,  to  be  taxed  by  the 
proper  ofBicer  of  the  court  before  which  the  said  indictment 
or  information  is  tried." 

Under  4  &  5  Will.  &  M.  c.  18,  s.  2,  a  defendant  to  a  CMtion crimima 
criminal  information,  who  obtained  a  verdict,  was  entitled  to 
costs,  unless  the  judge  at  the  trial,  in  open  court,  certified 
upon  the  record  that  there  was  reasonable  cause  for  exhibit* 
ing  the  information  ;  but  by  the  later  statute  of  6  &  7  Vict, 
c.  96,  a  successful  defendant  is  entitled  to  his  costs,  in  spite 
of  the  judge's  certificate.(6) 

It  appears  that  the  proprietor  of  a  newspaper,  who  has  Newn)op€Tt>ro. 
been  convicted  and  fined  for  the  publication  of  a  libel  in  the  «l^i!^^° 


recorer 


paper,  inserted  without  his  knowledge  and  consent  by  the  ■*■*"*  "^^ 
editor,  cannot  recover  against  the  editor  the  damages  sustained 
by  such  conviction.(c) 


CHAPTEE  XII. 

CIVIL  EEMEDY  OP  THE  LIBELLED. 

Every  person  of  whom  a  libel  is  published  has  a  right  of  Whomi^Bae. 
action,  cdthough  his  only  injury  be  that  which  the  law  pre- 
sumes from  the  publication  of  the  defamatory  matter.((Q 

(a)  See  Eeg.  v.  Buffy  (2  Cox  G.  C.  49). 
(fc)  Bea^  V.  Latimer  (15  Q.  B.  1077). 
(c)  CoUmm  V.  Fahnore  (i  Cr.  M.  &  B.  73). 

id)  Thorley  v.  Lord  Kerry  (4  Taunt  355) ;  Ch'aft  v.  BoUe  (i  Wms. 
Saunders,  246,  b). 

s  s 


626  LAW   OF   LIBEU 

PAMjv.         j^  ^  married  women,  it  is  now  provided  by  45  &  46 
CHAvnszii.   Vict.  c.  75,(a)  s.  i,  subsection  2,  that "  a  married  woman  shall  be 
libel  t^  or  on     Capable  of    entering  into,  and  rendering  herself  liable  in 
iMrriedwomtn.  j-^p^^j^  of,  and  to  the  extent  of  her  separate  property,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort»  or  other- 
wise, in  £l11  respects  as  if  she  were  a  femme  sok,  and  her 
husband  need  not  be  joined  with  her  as  plaintiff  or  defendant 
....  and  any  damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  property ;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise." 
Partnen.  Where  a  libel  is  published  of  persons  in  their  trade,  all  the 

partners  of  the  firm  may  join  in  the  action  \(b)  but  in  such 
action  they  cannot  recover  damage  for  their  private  feelings, 
but  only  fpr  the  injury  to  their  trade.(c) 

In  general,  however,  a  joint  action  cannot  be  maintained, 
although  many  persons  may  be  defamed  by  one  and  the 
same  libel,  as  the  wrong  done  to  any  one  of  them  is  not  the 
wrong  done  to  the  others  i(d)  for,  what  one  man  may  suffer 
from  such  a  cause  may  altogether  be  different  from  the  injmy 
which  will  accrue  to  another. 
Joint-rtock  The  chairman  of  a  joint-stock  company,  not  incorporated, 

Md  colrorationi.  ^^^  having  powers  under  an  Act  of  Parliament  to  use  the 
name  of  their  chairman  in  actions  for  recovery  of  debts  or 
enforcing  claims  or  demands  then  due,  or  which  there- 
after might  become  due  or  arise  to  the  company,  and  indict- 
ments for  offences,  was  held  entitled  to  sue.  for  a  libel  on  the 
company.(e) 

"  That  a  corporation  at  common  law  can  sue  in  respect  of 
a  libel,"  says  Pollock,  C.B.,  "there  is  no  doubt  It  would 
be  monstrous  if  a  corporation  could  maintain  no  action  for 
slander  of  title  through  which  they  lost  a  great  deal  of 
money.  It  could  not  sue  in  respect  of  an  imputation  of 
murder,  or  incest,  or  adultery,  because  it  could  not  commit 
those  crimes.  Nor  could  it  sue  in  respect  of  a  charge  of 
corruption  j  for  a  corporation  cannot  be  guilty  of  corruption, 
although  the  individuals  composing  it  may.  But  it  would 
be  very  odd  if  a  corporation  had  no  means  of  protecting 
itself  against  wrong,  and  if  its  property  is  injured  by  slander, 

(a)  The  Married  Women's  Property  Act,  1882. 
(6)  Foster  and  others  v.  Lawson  (11  Moo.  361 ;  3  Bing.  452);  Mait- 
land  v.  GoJdney  (2  East,  425). 

(c)  Haythorn  and  another  v.  Laufson  (3  C.  &  P.  196). 

(ct)  Barratt  v.  ColUns  (10  Moo.  451). 

(e)  WiUiwnbs  v.  Beaumont  (10  Bing.  260). 
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it  has  no  means  of  redress  except  by  action.  Therefore  it  ^^**^^' 
appears  to  me  clear  that  a  corporation  at  common  law  may  Chapmbxil 
maintain  an  action  for  a  libel  by  which  its  property  is 
injured.  Then  has  a  corporation  created  under  the  19  &  20 
Vict  c.  47,  the  same  power?  ....  In* order  to  carry  on 
business,  it  is  necessary  that  the  reputation  of  such  a  cor- 
poration should  be  protected,  and  therefore,  in  case  of  libel 
or  slander,  it  must  have  a  remedy  by  action."(^)  This 
reasoning  clearly  applies  to  all  joint-stock  companies,  under 
whatever  statutes  they  may  be  constituted. 

An  alien  friend,  though  domiciled  abroad^  may  maintain  an  AUtn. 
action  for  a  libel  on  him  published  in  £ngland.(&) 

No  cause  or  matter  is  now  to  be  defeated  by  reason  of  the  J^!^^ 
mis-joinder  or  non- joinder  of  parties,  and  the  Court  may  in  ^       ^ 
every  case  deal  with  the  matter  in  controversy,  so  far  as 
r^ards  the  rights  and  interests  of  the  parties  actually  before 
it(c) 

llie  Court  or  a  judge  may,  further,  at  any  stage  of  the  pro- 
ceedings, either  upon  or  without  tJie  application  of  either 
party,  and  on  such  terms  as  may  appear  just,  order  that  the 
names  of  any  parties  improperly  joined,  whether  as  plaintiffs 
or  as  defendants,  be  struck  out,  and  that  the  names  of  any 
parties,  whether  plaintiffs  or  defendants,  who  ought  to  have 
been  joined,  or  whose  presence  before  the  Court  may  be 
necessaiy,  in  order  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter,  be  added.((Q 

Where  a  plaintiff  is  in  doubt  as  to  the  person  from  whom 
he  is  entitled  to  redress,  he  may  join  two  or  more  defendants 
to  the  intent  that  the  question  as  to  which,  if  any  of  them,  is 
liable,  and  to  what  extent,  may  be  determined  as  between  all 
parties.(e) 

As  to  the  course  of  procedure  where  a  defendant  is  added 
or  substituted,  see  Order  xvi.  B.  13  of  the  Supreme  Court 
Bules,  1883. 

The  action  must  be  brought  within  six  years  next  after  Time^witbin 
the  publication  relied  upon;(/)  but  such  publication  need  mut iMbroogM. 
not  be  the  first  or  substantial  publication  of  the  newspaper 
or  book. 

Thus,  where  a  libel  appeared  in  a  newspaper,  published 

(a)  Meiro^oHtcm  Saloon  Owimfma  Gonvpam/y  ▼.  HomUcvob  (4  H.  &  N. 
90;  28  L.  J.  201,  Ex.). 

(h)  Pisani  y.  Lawion  (6  Bing.  N.  C.  90). 

(c)  Supreme  Court  Bales,  1883,  Order  zviB.  11. 

{d)  Ibid.  (e)  Order  ivL  B.  7.  (/)  21  Jao.  i,  c.  16,  s.  3. 
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^^^^'  in  1830,  and  at  the  trial,  in  1849,  two  copies  of  the  paper 
cxaptbbsii.  were  produced,  one  of  which  copies  came  from  the  Britasli 
Museum,  and  the  other  had  been  purchased  before  the 
commencement  of  the  action,  in  1848,  at  the  newspaper 
office  of  the  defendant,  by  a  witness  who  had  been  sent  bj 
the  plaintiff  to  make  the  purchase,  and  who  had  handed  the 
paper  so  purchased  to  the  plaintiff,  the  Court  held  this  latter 
publication,  although  to  the  plaintiff's  agents  sufficient  to 
disprove  the  plea  of  the  Statute  of  Limitation.(a) 
Tenoe.  The  actiou  is  transitory,  and  therefore  tiie  yenue  may 

be  laid  in  any  county  the  plaintiff  elects  for  the  trial, 
subject  to  the  defendant's  obtaining  an  order  to  change 
it.(6)  ^ 
ciumgeofTenQe.  This  the  defendant  cannot  often  do,  as  the  general 
affidavit,  upon  which  an  order  to  change  the  venue  in 
transitory  actions  is  made,  does  not  usually  apply  to  actions 
of  libel ;  at  any  rate,  not  when  the  libel  is  in  a  book  or  news- 
paper, as  the  publication,  which  is  the  cause  of  addon,  is 
made  in  divers  counties.(c) 

In  one  case  the  Court  made  the  rule  absolute  to  change 
the  venue,  in  an  action  for  a  libel  contained  in  a  NewcasUe 
paper,  from  London  to  Newcastle,  upon  an  affidavit  of  the 
defendant  that  several  pleas  of  justification  were  to  he 
pleaded,  and  that  all  the  witnesses  resided  at  Newcastle; 
that  the  paper  was  published  there ;  that  the  expense  would 
be  greatly  increased  if  the  action  were  tried  in  London; 
and  that  the  cause  of  action,  if  any,  arose  in  Newcastle,  and 
not  elsewhere.(d) 

Where  the  venue  had  been  changed,  upon  the  common 
affidayit,  from  Cumberland  to  Lancashire,  the  Court  made 
absolute  a  rule  to  move  it  back  again,  upon  an  affidavit 
that  the  newspaper  was  published  as  mudx  in  one  coimty 
as  the  other.  («) 

Whoever  makes  a  publication  of  the  libel,  is  liable  to  be 
sued,  and  cannot  escape  by  alleging  that  other  publishers 
are  or  have  been  sued  for  the  same  libeL(/) 

Where  there  has  been  a  joint  publication  by  several,  the 


Penoni  liable 
M  ddimdAnta. 


Joint  pabUea- 
tion. 


(a)  Buhe  of  Brunswick  v.  Karmer  (14  Q.  B.  186). 

(&)  Smith  y.  O'Brien  (26  L.  J.  30,  Ex.).  See  Begg.  y.  Forba  (13 
G.  B.  614).  LooEd  venue  is  now  aboHshea.  Supreme  Court  Buks  of 
1883,  Order  xxvL  B.  i. 

(c)  OliMold  v.  OUseold  (i  T.  B.  647);  Pinhney  v.  (Mini  (i  T.  K 
571 ;  I  was.  178). 

{d)  Bohson  y.  JBlachweU  (2  Dow.  645). 

ie)  Hobart  v.  WUhins  (i  Dow.  460). 
/)  Harrison  y.  Pearce  (i  F.  &  P.  567);  Freseoe  y.  May  (2  P.  A  "• 
123). 
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plaintiff  may  exercise  a  choice  as  to  suing  them  all  in  one      p^^v- 
action  or  in  several,  as  there  is  no  contribution  between  Ohaptoxu. 
wrongdoers  ;{a)  but  the  Court  might  order  them  to  be  con- 
solidated, unless  reasons  could  be  given  why  they  should 
not(&) 

An  infant  may  be  made  defendant  to  an  action  for  libel^  as  in&nt. 
his  nonage  is  no  defence  to  those  actions  of  tort  which  are 
not  founded  on  contract.(c) 

Corporations  aggregate  and  joint-stock  companies  may  be  oorpontioi» 
sued  for  libels  pubUshed  by  their  servants  or  agents.(d)  SmpJSSSf** 
Great  injustice  would  be  suffered  by  individuals  if  their 
remedy  for  libels  published  by  authority  of  the  company 
or  corporation  were  limited  to  the  agents  employed.  It  is 
no  answer  to  say  that  a  corporation  has  no  soul,  and  there- 
fore cannot  be  guilty  of  medice ;  because,  in  the  first  place, 
as  we  have  already  seen,  express  malice  need  not  be  alleged ; 
and,  secondly,  even  if  it  need,  there  would  be  great  difficulty 
in  saying  that,  under  certain  circumstances,  express  malice 
may  not  be  imputed  to,  and  proved  against,  a  corporation.(e) 

Formerly  it  was  necessary  to  join  husband  and  wife  as  de-  Hasoaadand 
fendants  in  actions  for  libels  by  the  wife,  whether  published  ^'^ 
before(/)  or  during  coverture,  and  although  the  husband  and 
wife  might  be  permanently  living  apart.(5')    See  now  45  &  46 
Vict,  c  75,  s.  I,  subsection  2,  ante  p.  626. 

After  a  divorce  a  vinculo  mcUrimonii,  or  a  decree  of 
judicial  separation,  the  wife  must  be  sued  alone,  though 
the  libel  were  published  before  the  divorce.(A) 

The  judgment  of  Erie,  C.J.,  in  the  case  which  establishes 
this  proposition,  explains  the  reasons  for  the  old  rules 
as  to  joinder  of  husband  and  wife,  as  defendants,  in  suits 
arising  solely  out  of  the  wife's  conduct.  The  learned 
Judge  said:(i^  "During  coverture  the  wife  has  no  such 
existence  as  to* enable  her  to  be  a  suitor,  in  her  own 
right,  in  any  court ;  neither  can  she  be  sued  alone.  For  any 
wrong  committed  by  her  she  is  liable,  and  her  husband 

(a)  Freseoe  v.  May  ^ubi  supra), 

(b)  See  Jones  y.  FrUchard{6  D.  &  L.  529 ;  18  L.  J.  104,  Q.  B.). 

(c)  Defries  ▼.  Davies  (3  Dow.  K.  B.  629) ;  Dicey  on  Paitiee,  474. 
{d)  WhUefidd  v.  South-Eastern  BaUwcMf  Company  (E.  B.  &  £.  115 ; 

27  L.  J.  229,  Q.  B.) ;  Alexander  v,  North-Eastern  JtCa/H/way  Oompawy 
{34  L.  J.  152,  Q.  B.;  II  Jur.  N.  S.  619). 

(e)  See  E.  B.  <&  £.  121. 

(/)  Bac  Abr.  "  Baron  and  Feme"  (L) ;  Com.  Dig.  "  Baron  &  Feme" 
(Y). 

(o)  Head  y.  Briscoe  et  ux,  (5  G.  &  P.  485,  and  2  L.  J.  N.  S.  loi, 

C.P.)- 

(h)  Capd  v.  Powell  (17  0.  B.  N.  S.  743;  34  L.  J.   168,  0.  P.;  11 

L.  T.  N.  S.  421).  (f)  17  C.  B.  N.  S.  748. 
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pawpiv.  cannot  be  sued  without  her ;  neither  can  she  be  sued  with- 
chapctbxii.  out  joining  her  husband.  Seeing  that  all  her  personal 
property  is  vested  in  the  husband^  it  would  be  idle  to  sae 
the  wife  alone :  the  action  would  be  fruitless.  Where  the 
husband  is  joined  for  conformity,  if  he  dies,  the  action  goes 
on  against  the  wife ;  but  if  the  wife  dies,  the  action  abates. 
It  is  clear  to  demonstration,  therefore,  that  there  is  no 
cause  of  action  against  the  husband.  He  is  not  liable 
for  the  wrong;  but  he  is  joined  only  by  reason  of  tbe 
universal  rule,  that  the  wife  during  coverture  cannot  be 
either  a  sole  plaintiff  or  a  sole  defendant.  The  reason 
does  not  apply  where  there  has  been  a  divorce  a  vineub 
matrimonii.  The  woman  is  no  longer  under  coverture. 
She  is  remitted  to  her  former  name  and  station,  and  is 
perfectly  capable  of  suing  and  being  sued  as  if  she  had 
never  been  married :  consequently,  the  necessity  of  joining 
the  husband  no  longer  exists.  One  can  well  recognise  the 
expediency  of  making  a  legislative  provision"  (20  &  21  Vict, 
c.  85,  ss.  25,  26)  "for  the  case  of  a  decree  of  judicial  separa- 
tion ;  for  there,  notwithstanding  the  sentence,  the  relation  of 
husband  and  wife  is  not  entirely  dissolved.  But  there  was 
no  need  of  legislation  in  the  case  of  a  sentence  which  dis- 
solves the  marriage." 
introdaotoiy  The  first  Common  Law  Procedure  Act  (1852)  rendered 

aTermenti.  ^j^^  declarations  in  actions  of  libel  much  less  teclmical  than 
indictments  and  criminal  inforniations  are,  even  at  the 
present  day. 

The  reader  will  remember  what  was  said(a)  as  to  the 
necessity  of  introductory  averments  in  indictments,  and 
the  failures  of  prosecutions  for  the  want  of  averments  to 
support  the  innuendoes,  as,  for  instance,  the  innuendo  that 
the  libel  meant  to  charge  the  prosecutor  with  setting  fixe 
to  the  defendant's  barn  full  of  com,  which  was  bad  for  want 
of  an  averment  that  the  prosecutor  had  a  bam  and  full  of 
com. 

The  61st  section  of  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76)  enacts,  that  "in  actions  of  libel  and 
slander  the  plaintiff  shall  be  at  liberty  to  aver  that  the  words 
or  matter  complained  of  were  U9ed  in  a  defamatory  sense, 
specifying  such  defamatory  sense,  without  any  prefatory 
averment  to  show  how  such  words  or  matter  were  used 
in  that  sense ;  and  such  averment  shall  be  put  in  issue  by 
the  denial  of  the  alleged  libel  or  slander;  and  where  the 
words  or  matter  set  forth,  with  or  without  the  alleged 

(a)  ArUe,  pp.  601,  608,  609. 
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meaning,  show  a  cause  of  action,  the  declaration  shall  be      ^^jwiv. 
sufficient."  CKjLPmxiL 

In  the  schedule  B.  No.  33,  is  given  the  following  fonuFormof 
of  declaration  in  libel :    "  Kiat  the  defendant  falsely  and  pi«d*nff- 
maliciously  printed  and  pubKshed  of  the  plaintifif  in  a  news- 
paper called  * /  the  words  following,  that  is  to  say, 

'he  is  a  regular  approver  under  bankruptcies;'  the  defen- 
dant meaning  thereby  that  the  plaintiff  had  proved  and  was 
in  the  habit  of  proving  fictitious  debts  against  the  estates 
of  bankrupts,  with  the  knowledge  that  such  debts  were 
fictitious." 

Such  a  foftn  satisfies  very  well  the  requirements  of  the- New 
Rules  as  to  Statements  of  Claim ;  and  it  may  safely  be  used. 

The  pleading  would,  it  seems,  be  good  without  the  allegation  Aiieff»tioii  of 

of  malice.  ueoeaauj. 

This  was  decided  in  two  very  early  cases.  The  report 
of  the  first  case(a)  does  not  contain  the  grounds  of  the 
judgment,  but  in  the  second(6)  "it  was  adjudged  no 
error  because  the  words  themselves  were  slanderous  and 
malicious." 

The  publication  should  be  alleged  to  be  false;  although ^jJJ^ of 
there  are  authorities  which  tend  to  show  that  even  that  is 
not  necessary. 

In  an  anonymous  case  in  Styles  (p.  392),  EoUe,  C.J., 
is  reported  to  have  said  "that  in  an  indictment  a  thing 
must  be  expressed  to  be  done  /also  et  mcUifio&e,  because 
that  is  the  usual  form;  but  in  a  declaration  these  words 
are  not  necessary."  By  some  writers  it  is  supposed  that 
all  he  meant  was,  that,  after  verdict,  the  omission  of  those 
words  would  be  helped  in  a  declaration.(c)  In  an  action 
for  slander  of  title/  it  was  objected  that  the  declaration  did 
not  allege  the  publication  to  be  false,  but  Lord  Ellen- 
borough  held  that  the  allegation  that  the  paragraph  or 
advertisement  was  "malicious,  injurious,  and  unlawful," 
was  sufficient.((2) 

Although  the  omission  of  the  words  "falsely  and  mali- 
ciously" may  not  be  fatal  to  the  declaration,  yet  they  are  in 
the  form  given  in  the  schedule  to  the  Common  Law  Procedure 
Act,  1852;  and  it  has  always  been  usual,  and  is  proper,  to 
insert  them. 

The  Statement  of  Claim  should  show  a  publication,  but  no  Pubikitum. 
technical  words  are  necessary :  it  is  sufficient  if  such  matter 

(a)  Arkingtal  v.  Denny  (Moore,  459). 
(6)  Mercer  v.  Sparke  (Ow.  51,  S.  C.  Noy.  35). 
(c)  See  W1U8.  Saunders,  242,  a  (n.  2) ;  2  Saunders'  Fl.  &  Ev.  by 
Lush,  914.  (d)  liowe  v.  Uoach  (i  M.  &  S.  309). 
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be  stated  as  amounts  to  a  publication,  without  tbe  formal  word 
"  pmblished." 

In  the  case  of  Baldwin  v.  Mphinst<m{a)  it  was  held  that 
an  allegation  of  "  printing  and  causing  to  be  printed"  was  a 
sufficient  allegation  of  publication,  on  the  ground  that,  though 
printing  a  libel  may  be  an  innocent  act,  yet,  unless  qualified 
by  circumstances,  it  shall  prirnd  facie  be  understood  to  be  a 
publishing,  as  it  must  be  delivered  to  the  compositor  and 
the  other  subordinate  workmen.  Lord  Denman,  however, 
in  Watts  v.  Fraser,{b)  upon  a  question  of  rejection  of  evi- 
dence, refused  to  act  upon  that  case,  saying  diat  it  ''did 
not  follow,  as  of  course,  from  a  work  being  printed,  that 
the  party  sending  it  forth  employed  a  compositor  or  other 
workman." 

It  should  also  be  stated  that  the  libel  was  published  ''of 
and  concerning  the  plaintiff;"  and  this  colloquium  WBshdi 
necessary,  even  where  it  was  stated  that  the  defendant  pub- 
lished the  libel  with  intent  to  impute  the  offence  chaiged  in 
it  to  the  plaintiff.(c) 

The  Common  Law  Procedure  Act  seems  to  have  made  no 
difference  in  this  respect.  The  statement  in  the  marginal 
note  to  Heviminga  v.  Gf<i8son,(d)  that  a  declaration  need 
state  no  colloquium,  refers  to  the  colloquium  of  the  induce- 
ment and  not  of  the  plaintiff. 
Setting  oQt  UM.  The  libel  itself  should  be  set  out.  It  was  held  insufiident 
to  state  its  purport,(c)  or  substance  merely .(/)  The  reason 
of  the  rule  was,  that  the  defendant  was  entitled  to  demur  on 
the  ground  that  the  words  did  not  amoimt  to,  a  libel.(^) 

The  words  of  the  libel  should  still  be  set  out,  notwithstand- 
ing the  abolition  of  demurrers,(A)  and  notwithstanding  Order 
xix.  E.  2  of  the  Supreme  Court  Rules,  1883 ;  as  the  point  of 
law  may  still  be  raised  in  the  statement  of  defence,  and  may, 
by  order  of  the  Court  or  a  judge,  be  heard  and  disposed  of 
before  the  trial.(t) 

(a)  2  W.  BL  1037. 

(&)  7  A.  <&  E.  232.  In  this  case  it  was  held  that  the  printer  as  well 
as  the  editor  of  a  magazine  was  liable  for  a  lithoflnnphic  print,  of  i 
libellous  chantcter,  contained  in  the  magazine,  uiongh  it  was  not 
printed  by  the  printer ;  it  being  referred  to  in  a  part  of  the  letto> 
presa  which  was  also  libellous  (S.  G.  7  G.  <&  P.  369). 

(c)  I  Wms.  Saunders,  242,  h  (n.  3),  and  Clement  v.  Fisher  (7  B.  AC 
459).  (d)  £.  B.  &  E.  346. 

(e)  Wood  V.  Brown  (6  Taunt.  169) ;  GtUeole  v.  Mathers  (i  IL  A  W. 
502).  (/)  Wright  v.  Clements  (3  B.  <&  Aid.  503). 

(g)  See,  in  addition  to  the  cases  referred  to  in  the  two  procedin^ 
notes,  Cook  y.  Cox  (3  M.  &  S.  no) ;  Solomon  v.  Lawson  (8  Q-  B.  823); 
Wood  V.  Adam  (6  Bing.  481). 

(h)  Rules  of  1883,  Order  xzr.  B.  i.  (t)  Ibid.  B.  2. 
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It  was  held  unnecessary  to  set  forth  the  whole  of  the  libel ;      pawiv. 
any  passage  complete  in  itself  might  be  selected.(a)  •      CHAmsxn 

Thus  it  was  held  sufficient  to  set  out  part  of  the  index  of  wboieUbei 
the  Quarterly  Review,  which  professed  to  relate  to  a  work  J^"*'***^ 
published  by  the  plaintiff;  although  it  was  objected  that,  as 
the  index  was  only  a  reference  to  the  body  of  the  work,  it 
was  necessary  that  the  count  should  contain  a  reference  to 
the  whole,  as  otherwise  that  would  appear  to  be  unqualified 
which  was,  in  fact,  subject  to  a  material  qualification. 
Abbott,  G. J.,  ruled  that  there  was  no  ground  for  the  objection, 
saying  :  "If  one  part  of  a  book  cannot  be  understood 
without  reference  to  another,  then  you  must  set  out  both ; 
but  if  it  is  intelligible  without,  then  you  need  not  Suppose 
the  matter  referred  to  in  the  index  had  not  been  found  in 
the  volume.    The  index  may  contain  a  separate  libel."(&) 

But  if  two  separate  and  divided  parts  of  the  publication 
are  set  out,  they  must  not  appear  to  be  an  entire  and 
continuous  part  of  the  writing  from  which  they  are  taken, 
but  should  be  introduced  after  this  manner :  "  in  a  certain 
part  of  which  said  libel  there  was  and  is  contained,  &c.,  and 
in  a  certain  other  part  of  which  said  libel  there  was  and  is 
contained,  &c.''(c) 

It  must,  however,  be  borne  in  mind  that  the  libel  cannot  Put  materia  to 
be  garbled  by  omitting  that  which  is  material  to  the  sense  bJSSSSJ™** 
of  the  part  inserted.    If  the  setting  out  the  whole  would 
enable  the  defendant  to  move  in  arrest  of  judgment,  the 
omission  of  any  part  was  considered  a  fatal  variance.((Q 

AVhere  the  plaintiff,  in  an  action  against  a  newspaper 
proprietor,  averred  that  the  defendant  printed  and  pub- 
lished a  libel  on  him — "as  and  purporting  to  be  a  letter 
written  from  A.  to  R  O'C,  viz.,  *  I  have  sold  all  my  pro- 
perty to  B. ;  yet  it  may  still  go  on  in  my  name :  and  the 
rents  are  to  be  transmitted  to  H.  Bell,  Esq.,  40,  Charter- 
house Square.  Mr.  Bell  Jias  been  for  some  time  past  eonfined 
in  England  on  a  charge  of  high  treason;' " — and  it  appeared 
at  the  trial  that  the  paragraph  in  the  newspaper  which  con- 
tained the  libel  stated  that  in  a  debate  in  the  Irish  House  of 
(Commons,  several  years  before,  the  Attorney-General  had 
read  a  letter  from  A  to  R.  O'C.  in  which  were  the  words, 
"  I  have  sold  all  my  property  to  B.,  yet  it  may  still  go  on 
in  my  name,  and  die  rents  are  to  be  transmitted  to  Hugh 
Bell,  Esq.,  40,  Charterhouse  Square ;"  and  then    followed 

(a)  J2«SBT.J?rere^on(8Mod.328);  BwtherfordY,Ev<mB  (6Bing.458,459}« 

(6)  Buckingham  v.  Murray  (2  G.  &  P.  47). 

(c)  Tiibart  v.  Tipper  (i  Gamp.  353). 

((2)  Buiherford  v.  Evans  (6  Bing.  459 ;  4  G.  &  F.  74). 
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pakiv.  ^q  libellous  words  italicised  above,  without  any  parenthesis 
Chapwwxii.  or  brackets  to  distinguish  them  from  the  letter,  in  the 
middle  of  which  they  were  printed — it  was  held  by  the  Court 
that  the  libellous  words  were  part  of  the  speech  of  the  Irish 
Attorney-General,  and  were  not  stated  in  the  newspaper  to 
be  part  of  the  letter,  and  that  the  publisher  had  not  made  a 
substantive  statement  of  his  own  respecting  the  libellous  fact 
stated  of  the  plaintiff,  but  only  asserted  that  the  Irish 
Attorney-General  had  made  such  a  declaration;  and  that 
the  true  description  of  the  libel  should  have  been,  that  the 
defendant  purported  to  publish  a  speech  of  the  Attorney- 
General  of  Ireland,  in  which  was  contained  the  libellous 
matter.  Bailey,  J.,  said :  **  The  question  is  not  whether  the 
declaration  might  not  have  been  so  framed  as  to  entitle  the 
plaintiff  to  recover  upon  the  facts  proved  at  the  trial,  hut 
whether  he  has  made  out  in  proof  that  which  is  stated  in 
this  declaration.  It  is  a  very  different  thing  to  assert  a 
thing  as  in  the  party's  own  knowledge,  and  to  say  that 
another,  whom  he  names,  has  told  him  so.  The  persons  who 
hear  the  one  must  conclude  that  the  party  pledges  his  own 
knowledge  of  the  fact*  which  in  the  other  case  they  do  uoL 
Now,  here  the  plaintiff  takes  upon  himself,  in  the  first  four 
counts^  to  prove  that  the  libel  purported  to  be  contained  in 
a  letter  from  A.  to  E.  O'C. ;  but  the  libel  proved  does  not 
state  that  there  was  any  such  letter  containing  such  a  chaige, 
or  that  the  writer  pledged  his  own  knowledge  of  there  being 
such  a  letter,  but  only  that  the  Attorney-General  in  Ireland 
had  asserted  the  fact  of  the  plaintiff  having  been  confined, 

&c There  is  no  assertion  by  the  defendant  that  the 

letter  so  read  was  a  genuine  letter,  or  that  he  pledged  his 
knowledge  of  there  being  such  a  letter  containing  ^e  Ubellous 
charge.  Still  less  is  the  general  allegation  made  out,  that  the 
defendant  had  asserted  that  the  plaintiff  had  been  for  some 
time  past  confined  in  England  on  a  charge  of  high  treason ;  for, 
looking  at  the  paper,  it  only  appears  that  the  defendant  had 
stated  that  the  Attorney-General  for  Ireland  had  said  so. 
Now,  though  it  may  be  libellous  to  state  that  another  person 
said  such  and  such  things  of  the  plaintiff — and  in  some  cases 
it  may  be  an  aggravation  of  the  libel  to  state  it  in  that  way 
— ^yet  still  it  is  a  different  libel,  and  the  charge  is  open  to  a 
different  defence."(«) 

To  the  same  effect  is  the  case  of  Cariwright  v.  Wrighi.Q>) 
There  the  declaration  omitted  two  references,  which  were 
contained  in  the  libellous  paragraph,  to  Cobbett's  writings, 
and  it  was  held  a  fatal  variance ;  as  that  which  appeared  in 

(a)  Bed  V.  Byrne  (13  East  554,  563). 
(6)  5  B.  &  Aid.  615. 
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the  declaration  to  be  the  defendant's  observation  was,  in  fact,      ^^^v. 
Mr.  Cobbett*s  assertion  respecting  the  plaintiflF.(a)  ohapimxu. 

When  a  publication  is  set  out  which  is  only  libellous  by 
reference  to  the  language  of  another  publication,  that  other 
publication  should  be  set  out  verbatim,  and  not  merely  in  sub- 
8tance.(&). 

As  to  several  libellous  paragraphs  contained  in  one  publi-  ^^^•"ilP'^i**" 
cation,  it  was  considered,  under  the  old  form  of  pleading,  that 
they  might  all  be  declared  upon  in  one  coimt;   but  that 
paragraphs  in  different  numbers  of  a  newspaper  should  form 
the  subject  of  separate  counts.(c) 

If  the  libel  be  written  in  a  foreign  language,  it  must  be  {;^|^|^<>^^ 
set  forth  in  the  original ;  for  the  Court  will  arrest  judgment  ""^"■fi:^ 
if  only  a  translation  be  given.((2) 

At  one  time  it  was  considered  that  a  translation  need  not 
be  given,  and  that  it  was  better  not  to  attempt  one,  as  a 
mistranslation  might  jeopardize  the  action.(e)  This  view  is 
supported  by  an  anonymous  case  in  Hobart  (p.  126),  where 
the  Court  gave  judgment  for  the  plaintiff  in  an  action  for 
slander  in  Welsh,  although  the  declaration  did  not  aver 
what  the  word  meant ;  but  the  Court  took  information  by 
Welshmen  as  to  the  meaning  thereof.  The  learned  reporter 
quotes  two  earlier  cases  where  like  judgment  was  given* 
However,  Lord  Kenyon,  in  the  case  of  Zenobio  v.  Axtell,(f) 
said  the  plaintiff  should  have  set  out  the  original  words, 
and  then  have  translated  them.  And  the  case  of  Bex 
V.  6oUist€in(g)  seems  decisive  upon  the  point.  That  was  an 
indictment  for  the  forgery  of  a  Prussian  treasury  note,  and 
there  being  no  translation  of  the  note  in  the  indictment,  the 
Court,  upon  that  ground,  arrested  the  judgment. 

Although  the  Common  Law  Procedure  Act  of  1852  did  innuendoes. 
away  with  the  necessity   for   prefatory  statements  and  in- 
ducements, innuendoes  are  still  necessary  where  the  words 
do  not  primd  facie  and  necessarily  convey  an  imputation  on 
the  plaintiff. 

The  effect  of  the  change  brought  about  by  the  Act  of 
1852  is  explained  by  Mr.  Justice  Blackburn  in  the  case  of 
Cox  V.  Cooper, (h)  His  Lordship  there  says :  *'  The  6ist  section 
of  the  Common  Law  Procedure  Act  was  intended  to  alter 
the  form  of  pleading  in  an  action  of  libel,  but  it  was  never 
intended  to  alter  the  law  of  libel.    The  law  is  that,  where- 

(a)  See  also  Tabart  v.  Tipper  (i  Camp.  N.  P.  353). 

(6)  Solomon  y.  Law9on  (8  Q.  B.  823 ;  see  pp.  838,  839). 

(e)  Hughes  y.  Bees  (4  M.  &  W.  204). 

(d)  Zenobio  y.  Axtell  (6  T.  B.  162). 

(e)  Wms.  Saunders,  242,  n.  (i);  Boss  v.  Lawrence  (Styles,  263). 

(/)  Ubi  supra.  (g)  3  B.  &  P.  201 ;  S.  C,  7  Moore,  x. 

(h)  12  W.  E.  76;  9  L.  T.  N.  S.  329. 
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ever  there  are  written  words  which  tend  to  bring  a  man 
into  contempt,  they  disclose  a  cause  of  action.  By  the  old 
rules  of  pleading,  the  words  used,  if  unexplained,  ought  to 
be  taken  in  their  ordinary  sense ;  and  if,  in  their  oidinaiy 
sense,  they  did  not  disclose  a  cause  of  action,  the  pleader 
was  obliged  to  explain  them,  and  set  out  the  circumstances 
under  which  they  were  written,  and  make  averments  that 
they  were  written  of  and  concerning  certain  facts  and 
in  a  particular  sense — and  this  needed  great  caie  and 
particularity.  I  lemember  that  there  was  an  instance,  a 
great  many  years  ago,  where  there  were  numerous  actions 
in  which  the  libel  consisted  solely  of  these  words,  '  A.  B.  is 
a  person  fit  to  be  a  member  of  a  certain  society.'  These 
words  were  not  in  themselves  actionable ;  but  it  was  averred 
in  the  declaration  and  proved  at  the  trial,  that  the  person 
who  sent  round  the  circular  containing  these  words  was 
the  secretary  of  a  society  for  the  protection  of  tradesmen 
against  swindlers,  and  that  when  he  wrote  round  to  warn 
lus  correspondents  against  any  person,  he  said, '  He  is  a  fit 
person  to  be  a  member  of  our  society.'  The  declaration  set 
out  all  these  facts,  and  was  so  expressed  as  to  be  held 
perfectly  good.  But  by  the  new  form  of  proceeding,  under 
the  6 1st  section,  it  would  have  been  sufficient  to  say,  'He  is 
fit  to  be  a  member  of  our  society,'  meaning  tliereby  'He  is 
a  swindler/  and  all  the  circumstances  would  have  been 
admitted  in  proof  at  the  trial,  which  formerly  would  have 
had  to  be  set  out  with  great  particularity.  But  it  would 
not  have  been  sufficient  to  set  these  words  out  and  say  that 
they  were  used  for  the  purpose  of  conveying  some  bad 
impression.  There  must  be  a  distinct  averment  that  the 
words,  if  they  are  not  actionable  in  themselves,  bear  a 
specific  meaning  which  is  in  itself  actionable." 

The  conclusion  to  be  drawn  from  this  judgment,  sup- 
ported by  the  words  of  the  Act  itself,  and  subsequent 
authorities  which  will  be  noticed  hereafter,  is  that  it  left 
innuendoes  still  necessary  where  they  would  have  been 
required  previously,  but  that  in  no  case  was  the  support  of 
an  inducement  or  prefatory  averment  requisite. 

As  to  this  latter  proposition,  we  would  refer  the  reader  to 
what  has  been  already  said  in  this  and  the  preceding  chapter 
on  the  subject  of  prefatory  averments,  and  also  to  the  cases, 
to  be  presently  cited,  which  illustrate  the  change  which  the 
Common  Law  Procedure  Act  of  1852  introduced  in  pleading. 

The  cases  in  which  innuendoes  are  needed  may  be 
divided  into  two  classes — viz.,  (i)  where  the  language, 
though  purporting  on  the  face  of  it  to  be  written  of  the 
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plaintiff,  is  ambiguous,  and  capable  of  an  innocent  construe-  i*^^^* 
tion;  or  where  apparently  it  can  only  bear  an  innocent  chacti  xii. 
meaning,  but,  taken  in  connection  with  extrinsic  circum- 
stances may  be  proved  to  be  defamatory :  (2)  where  the 
publication  is  plainly  defamatory,  but  requires  the  aid  of 
explanatory  matter  to  make  it  appear  that  it  was  written  or 
published  of  and  concerning  the  plaintiff. 

"We  shall  notice  first  the  cases  in  which  innuendoes  are  '^^^^\ 
required  to  explain  a  patent  or  latent  ambiguity  in  the  SnguagS^ 
language. 

«  The  Court,"  says  Parke,  B., "  will  inform  itself  of  the 
meaning  of  English  words^  though  unusual  and  peculiar  to 
a  particular  country ;  a  strong  instance  of  which  is  the  case 
in  which  the  term  *  Healer  of  Thieves'  was  expounded  to 
mean  a  furtherer  of  felons,  without  any  averment  as  to  the 
local  use  of  those  terms  (i  EoU.  Abr.  86,  L.  PI.  i).  And 
such  is  the  rule  as  to  Welsh  words:  (Hob.  126).  But 
the  case  of  Angle  v.  Alexander, (a)  in  the  analogous  case  of 
slander,  decides  that  a  distinct  averment  that  particular 
English  words  had  acquired  some  sense  different  horn  their 
natural  one,  was  necessary,  and  that  an  innuendo  without 
such  averment  was  insufficient ;  and  on  the  authority  of  that 
case,  which  was  decided  in  the  Exchequer  Chamber.  ...  we 
think  that  the  averment  of  the  meaning  of  the  term  '  black- 
sheep'  is  properly  introduced  by  way  of  inducement."(&) 

In  the  cases  just  cited  from  Eolle's  Abr.  and  Hobart, 
there  was  neither  introductory  averment,  nor  innuendo  as 
to  the  meaning  of  the  Welsh  or  provincial  terms  used. 
But  in  the  case  from  which  Parke,  B.'s,  judgment  is  quoted 
there  was  an  introductory  averment  that  "  the  defendant  used 
the  word  *  black-sheep '  for  the  purpose  of  expressing  and 
meaning,  and  the  said  word  used  by  him  was  by  divers,  to 
wit,  all  the  persons  to  whom  the  libel  thereinafter  mentioned 
was  published,  understood  as  expressing  and  meaning  a 
person  notorious  by  reason  of  bad  character,  and  of  stained 
and  sullied  reputation;  and  the  defendant  then  also  used 
the  word  'black-legs'  for  the  purpose  of  expressing  and 
meaning,  and  the  said  last-mentioned  word  so  used  by  him 
was  by  divers  persons,  to  wit,  all  the  persons  to  whom  the 
libel  thereinafter  mentioned  was  published,  understood  as 
expressing  and  meaning  a  person  guilty  of  cheating  and 
defrauding  others."(c) 

The  innuendo    after  the    words    "black-sheep"    was — 

(a)  7  Bing.  123;  i  C.  &  J.  143. 

(5)  Fer  Parke,  B.,  McGregor  v.  Qregory  (11  M.  &  W.  295).    See 
also  Hoare  y.  Silverloek,  ante,  p.  493.  (c)  1 1  M.  &  W.  287. 
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pawiv.  « meaning  thereby  that  the  plaintiflF  was  a  '  bkck-sheep '  in 
CKAPmzn.  the  sense  and  meaning  in  which  that  word  was  so  used  by 
the  defendant  as  aforesaid."  That  after  "  black-legs"  was  — 
"  meaning  thereby  that  the  plaintiff  was  a  black-leg  in  the 
sense  and  meaning  in  which  that  word  was  so  used  by  the 
defendant  as  aforesaid."(a) 

In  contrast  with  these  pleadings  is  the  case  of  Barjiett  v. 
Allefi,(b)  which  was  litigated  after  the  passing  of  the  Common 
Law  Procedure  Act,  1852.  It  was  an  action  for  slander;  bnt, 
as  prefatory  averments  were  required  in  slander  equally  mth 
libel,  it  shows  the  change  effected  by  that  Act  The  slanderons 
imputation  was  that  the  plaintiff  was  a  ''  black-1^  f  and  the 
declaration  simply  stated  that  the  defendant,  contriving  to 
injure  the  plaintiff,  falsely  and  maliciously  spoke  of  the 
plaintiff  the  words  following,  "  I  am  surprised  Mr.  Beynolds 
shoiQd  allow  a  black-leg  (meaning  the  plaintiff)  in  this  room" 
(meaning  that  the  plaintiff  obtained  his  living  by  dishonest 
gambling,  and  was  a  professed  gamester,  and  a  fraudulent 
gamester,  &c.).  The  Court  was  equally  divided  as  to  whether 
the  word  *'  black-leg"  was  capable  of  meaning  a  fravduUiU 
gamester. 

In  the  case  of  Avigle  v.  Aleicand€r,{c)  the  last  count  of  the 
declaration  charged  the  defendant  with  speaking  and  publish- 
ing these  words :  "  You  (meaning  the  said  plaintiff)  are  a 
regular  prover  under  bankruptcy  (meaning  that  the  said 
pkintiff  was  accustomed  to  prove  fictitious  debts  under  com- 
missions of  bankruptcy)."  The  Court  held  that  the  natuial 
meaning  of  the  words  did  not  bear  out  this  innuendo,  and 
that,  as  there  was  no  prefatory  averment  that  the  defendant 
had  been  accustomed  to  employ  the  words  in  that  seiise,the 
innuendo  could  not  enlarge  the  sense  of  the  words.  These 
words  still  require  an  innuendo ;  and  it  is  given  in  the  schedule 
(B.)  to  the  Common  Law  Procedure  Act,  1852,  as  follows: 
"The  defendant,  meaning  thereby  that  the  plaintiff  had 
proved,  and  was  in  the  habit  of  proving,  fictitious  dehts 
against  the  estates  of  bankrupts,  with  the  knowledge  that 
such  debts  were  fictitious." 

To  say  of  a  person  that  he  has  wilfully  set  his  own 
premises  on  fire,  is  not  defamatory  without  an  innuendo ;  as 
he  may  have  done  the  act  with  an  innocent  purpose.  There- 
fore, if  the  imputation  intended  be  that  he  had  done  it 
to  defraud  an  insurance  company,  or  for  some  other  im- 

(a)  11M.&W.  288. 

(h)  3  H.  &  N.  376;  27  L.  J.  412,  Ex. 

(e)  7  Bing.  122 ;  l  C.  &  J.  143* 
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proper  purpose,  such  meaning  must  be  pointed  out  by  an     ^^r7« 
innuendo.(a)  chammxii. 

Where  the  libel  complained  of  was  that  the  plaintiff  was 
a  ''Man  Friday"  to  another,  the  count  was  held  bad,  for  want 
of  an  averment  that,  by  the  term  "  Friday,"  subserviency  and 
degradation  were  intended.(&)  Lord  Denman,  distinguishing 
this  case  from  Hoare  v.  Silverlock(c),  where  the  term  "  Frozen 
Snake"  was  held  not  to  require  an  innuendo,  says :  ''  The 
*  Friday*  alluded  to  was  a  very  respectable  person.  Black' 
men  have  not  been  declared  to  be  criminal  by  any  Act  of 

Parliament."(^ 

Goldstein  v.  Fo8a(e)  is  a  good  example  of  the  change  intro- 
duced in  the  mode  of  pleading.  The  libel  there  complained 
of  was  a  letter  from  the  secretary  of  a  trade  protection 
society,  to  the  following  effect :  "  I  am  directed  to  inform  you 
that  the  persons  undernamed,  or  using  the  firms  of  Goldstein 
(meaning  the  plaintiff),  Castles  and  Co.,  51,  Mark  Lane,  and 
Benjamin  Porter  Baker,  Hackney  Boad,  are  reported  to  this 
Society  as  improper  to  be  proposed  to  be  balloted  for  as 
members  thereof."  The  Court  held  that  the  letter,  without 
an  innuendo,  was  not  libellous,  Abbott,  C.  J.,  saying :  "  There 
may  be  so  many  reasons  why  a  person  may  be  deemed  unfit 
to  become  a  member  of  the  Society  without  casting  any 
injurious  reflection  upon  him,  that  I  think  we  cannot  possibly 
say  with  any  degree  of  certainty  that  such  was  the  intention 
with  which  this  alleged  libel  was  published."  This,  no 
doubt,  would  be  held  by  the  Court  at  the  present  day.  But 
the  hardship  of  the  judgment  consisted  in  this,  that  the 
declaration  contcdned  an  innuendo,(/)  and  also  introductory 
averments,  which  the  Court  held  would  have  constituted  a 
good  cause  of  action,  but  for  the  fact  that  the  innuendo 
was  not  properly  connected  with  the  introductory  aver- 
ment. Now,  as  we  have  seen,  introductory  averments  are 
not  necessary. 

Where  the  libel  is  ironical  there  should,  of  course,  be  an  whera  Ubei  it 
innuendo  alleging  that  the  defendant  meant  the  opposite  of  *'<>°*<**- 
what  he  wrote ;  and  it  might  be  as  well  to  charge  the  pub- 

(a)  8toeeia/pple  y.  Jesse  (5  B.  &  Ad.  37).  See  Capd  y.  Jones  (4  C.  B. 
259) ;  and  BawUngs  y.  NorJmry  (i  F.  &  F.  341). 

(6)  Forbes  y.  King  (i  Dowl.  672). 

(c)  Vide  ante,  p.  493 ;  and  see  Homer  y.  TaurUon  (5  H.  &  N.  661 ; 
ag  L.  J.  318,  Ex.). 

(<2)  12  Q.  B.  632;  17  L.  J.  306,  Q.  B.  See  also  Cox  y.  Cooper  (9 
L.  T.  N.  S.  329;  12  W.  R.  75).  (f)  6  B.  &  0.  154. 

(/)  The  innuendo  was  "  thereby  then  and  there  meaning  that  the 
said  plaintiff  was  a  swindler  and  sharper,  and  an  improper  person  to 
be  a  member  of  the  said  Society." 
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lication  in  this  form — **  that  defendant  published  -  a  certain 
OxirrBBXiL  ironical,  false,  &c.,  libel  ;"(^)  ^^^  this  cannot  be  considered 
necessary  since  the  Common  Law  Procedure  Act  of  1852. 

The  foregoing  cases  will  sufficiently  show  the  use  of  the 
innuendo  to  explain  the  nature  of  ambiguous  imputations. 

We  have  next  to  inquire  when  innuendoes  should  be 
inserted  to  apply  the  libel  to  the  plaintiff. 

The  leading  case  upon  this  point  is  Le  Fanu  v.  Makotm- 
8an,{h)  which  came  before  tiie  House  of  Lords  on  a  writ 
of  error  from  the  Irish  Court  of  Exchequer  Chamber.  The 
libel  complained  of  was  an  article  in  the  Warder  newspaper 
upon  "  The  Factory  Question  in  Ireland,"  containing  a  letter 
from  a  correspondent,  who  complained  of  the  tyranny  which 
was  carried  on  ''in  some  of  the  Irish  factories."  Many 
alleged  acts  of  cruelty  and  tyranny  were  mentioned,  but 
there  was  no  direct  allusion  to  the  plaintiff.  The  decla- 
ration contained  introductory  averments  that  the  plaintifb 
were  the  owners  of  an  extensive  factory  at  Portlaw,  in  the 
county  of  Waterford ;  and  that  the  defendants  did  pubhsh 
of  and  concerning  the  said  plaintiffs,  and  of  and  conoeming 
the  said  factory,  and  of  and  concerning  the  manufacturing 
of  cottons^  linens,  and  other  fabrics,  carried  on  in  the  said 
factory,  and  of  and  concerning  the  said  trade  and  calling 
of  the  said  plaintiffs,  the  libel  containing  the  false,  &c., 
matter  of  and  concerning  the  said  plaintiffs,  their  factory, 
and  the  manufactory  carried  on  therein,  and  of  and 
concerning  their  conduct  towards,  and  their  treatment 
of,  the  persons  employed  by  them  in  their  said  factoiy. 
Innuendoes  applied  the  words  ''some  factories,"  and  the 
other  ambiguous  terms  in  which  the  plaintiffs  factory  was 
spoken  of,  to  the  factory  of  the  plaintiffs,  and  the  House  of 
Lords  held  that  the  innuendoes  did  not  extend  the  sense 
of  the  libel,  but  merely  pointed  out  the  particular  indi- 
dividuals  to  whom,  in  fact,  the  libel  applied,  and  that  the 
declaration  was  good. 

Lord  Campbell,  in  the  course  of  his  judgment,  said  :(e) 
"  Mr.  Ellis  relies  on  Solomon  v.  Lawson  ;{d)  but  the  proposi- 
tion there  laid  down,  and  which  I  adopt,  is  this — ^that  wheie 

{a)BoydeXL  y.  Jonea  (4  M.  &  W.  446) ;  EesB  v.  Br.  Brown  (11  Hoi 
86;  Holt.  Bep.  425). 

(h)  I  H.  L.  Gas.  637.  (c)  Rid.  668. 

(d)  8  Q.  B.  823.  llie  declaration  in  this  case  contained  two  ooonte. 
The  first  oonnt^  after  reciting  that  the  plaintiff  was  employed  in 
snppl jing  fresh  water  to  ships  at  St.  Helena,  and  had  for  that  purpose 
fitted  up  a  schooner  with  wooden  tanks,  and  that  the  shin  H.  Icing 
at  St.  Helena,  the  plaintiff  conveyed  fresh  water  to  her  in  the  wooden 
tanks  of  his  schooner,  complained  that  the  defendant  pubb'shed  (in  a 
letter  to  the  Times  newspaper,  set  out  in  the  count)  of  and  conoeniing 
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there  is  a  publication,  or  a  seiitence  spoken  verbally,  which      ^^!lf^* 

clearly  conveys  an  imputation  of  crime  on  some  person,  that  ceapmexii. 

in  that  case  it  may,  by  innuendo,  be  applied  to  the  plaintiffs : 

if  that  proposition  is  well  supported  in  law,  the  objection  made 

here  fails,  because  in  this  there  clearly  is  a  gross  imputation 

on  some  individuals,  and  the  question  is  whether  it  may  not 

be  applied  to  the  plaintiffs.    What  is  there  to  show  that  that 

proposition   is   not  well   founded  according  to   authority  ? 

There  is  Solomon  v.  Lawson  ;  but  there  it  was  an  historical 

fact  that  was  narrated :  all  that  was  there  stated  might  be 

true  without  imputing  blame  to  any  person.     There  was  no 

charge  brought  against  either  a  class  or  an  individual,  and 

by  mere  innuendo  you  cannot  give  a  new  sense  to  words 

which  they  do  not  naturally  bear.     It  comes  round  to  the 

old  rule  that  you  cannot  by  innuendo  extend  the  natural 

meaning  of  the  words  which  are  spoken  or  written,  but  by 

the  innuendo  you  may  point  out  the  particular  individual  to 

whom  these  words  apply;  those  words  in  themselves  clearly 

imputing  a  crime  upon  the  part  of  some  individual.^^ 

The  same  observation  applies  to  this  case  as  well  as  to  the 
others  we  have  cited — viz.,  that  the  introductory  averments 
would  not,  since  the  C.  L.  P.  A.,  1852,  be  necessary,  and  that  it 
would  be  sufficient  to  add,  after  the  words  "  some  factories," 
"  meaning  the  factories  of  the  plaintiffs  ;"  and  after  the  words 
"  the  cruelties  of  the  slave  trade  or  the  Bastile  are  not  equal 
to  those  practised  in  some  of  the  Irish  factories,"  "  meaning 
the  factories  of  the  plaintiffs,  and  meaning  thereby  that  the 

the  plaintiff  in  his  said  employment,  and  concerning  the  water  so 
sapplied  to  the  M.,  a  statement  that  persons  on  board  the  M.  had 
become  ill  soon  after  leaving  St.  Helena,  where  they  had  taken  in 
fresh  water,  which  illness  was  caused  by  the  water ;  that  the  water 
was  mn  into  a  copper  tank,  whence  the  casks  were  filled  alonp^side ; 
that  the  poison  was  imbibed  from  the  tank,  and  that  it  behoved  the 
authorities  to  order  its  removal  and  replace  it  with  an  iron  one; 
thereby  meaning  that  the  plaintiff  had  been  guilty  of  supplying  bad 
and  unwholesome  water  to  the  M.  The  Court  arrested  judgment  on 
this  count,  because  there  was  nothing  in  the  letter  which  warranted 
the  innuendo  applying  the  imputation  of  misconduct  to  the  plaintiff 
(see  p.  838).  The  second  count  recited  that  defendant  published  a 
statement  "  in  substance  as  follows"  (setting  out  the  publication 
charged  in  the  first  count),  and  charged  that  defendant  afterwards 
published  (in  a  further  letter  to  the  Times)  of  and  concerning  the 
plaintifE^  &>c.t  and  of  and  concerning  the  first  publication,  a  state- 
ment that  the  copper  tank  was  fitted  up  in  a  schooner  belonging  to 
the  plaintiff.  The  Court  arrested  judgment  on  this  count  luso,  on 
the  ground  that  where  a  publication  is  not  libellous,  unless  by 
reference  to  the  language  of  a  previous  publication,  such  previous 
publication  must  be  set  out  in  the  declaration  verbatim,  and  not  merely 
in  substance. 

T  T 
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plaintiffs  had  treated  the  persons  in  their  employment  in  said 
factory  with  cruelty." 

To  a  like  effect  is  the  subsequent  case  of  Turner  v.  Metry- 
weather.(a)  There  the  libel  was  as  follows  :  "  Extraordinary 
case  in  the  Ecclesiastical  Court  by  a  barrister-at-law.  .... 
Yet  in  defiance  of  all  the  watching  there  is  strong  reason 
for  believing  that  a  considerable  sum  of  money  was  trans- 
ferred from  Mr.  Turner's  name  in  the  books  of  the  Bank 
of  England,  by  power  of  attorney  obtained  from  him  by 
undue  influence,  after  he  became  wholly  incompetent  to 
perform  any  act  requiring  reason  or  understanding."  The 
declaration  contained  the  proper  introductory  averments, 
and  the  following  innuendo :  "  meaning  thereby  that  the 
said  plaintiff  and  the  said  J.  H.  Turner,  had  transferred 
or  caused  to  be  transferred  the  said  money  from  the 
said  W.  Turner's  name  in  the  said  books  of  the  said 
Bank,  by  means  of  a  power  of  attorney  obtained  by  them 
from  the  said  W.  Turner,  by  undue  influence  exercised  by 
them  over  the  said  W.  Turner,  at  a  time  when  the  said  W, 
Turner  had  become  and  was  mentally  incompetent  to  give 
a  power  of  attorney  and  to  perform  any  act  requiring  reason 
and  understanding."  This  innuendo  was  held  by  the  Court 
of  Common  Pleas  and  by  the  Exchequer  Chamber  to  be  well 
laid.  Coltman,  J.,(&)  said,  "  The  old  decisions  which  sup- 
port the  argument  that  an  innuendo  cannot  be  allowed  to 
make  persons  certain  who  were  uncertain  before,  are  not  now 
sustainable." 

The  Court  of  Queen's  Bench  decided,  in  the  ease  of 
Hemmings  v.  Gasson,(c)  "  that  sect.  61  of  the  Common  Law 
Procedure  Act,  and  the  two  forms  in  schedule  B  to  that  Act^ 
enable  the  pleader  to  put  any  construction  he  pleases  upon 
the  words  complained  of,  by  innuendo ;  and  that  it  is  for 
the  jury  to  say  whether  the  words  were  spoken  with  such 
meaning." 

But  suppose  the  plaintiffs  pleading  put  a  meaning  on  the 
words  of  the  libel  which  the  jury  negatived,  could  the 
plaintiff  then  fall  back  upon  their  natural  meaning,  and  say 
they  were  libellous  without  any  innuendo  ? 

In  answering  this  question,  it  may  be  well  to  state  what 
the  rule  was  under  the  old  system  of  pleading.  This  is 
luminously  stated  by  Parke,  B.,  in  delivering  the  unanimous 
opinion  of  the  Judges  to  the  House  of  Lords,  in  the  case  of 
Barrett  v.  Long.(d)    He  says,  that  if  the  innuendo  "is  more 

(a)  7  C.  B.  251 ;  18  L.  J.  155,  C.  P. ;  and  in  error  19  L.  J.  10,  C.  P. 
(h)  18  L.  J.  158,  0.  B.  (c)  E.  B.  &  E.  346. 

[d)  3  H.  L.  Cas.  395.    See  p.  413. 
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extensive  than  the  words  will  bear,  and  therefore  unwar-  ^^"«J^' 
ranted  by  them,  we  are  of  opinion  that  it  may  be  rejected  chaptbb  xil 
as  repugnant  and  void ;  and  the  words  are  libellous,  and 
therefore  actionable  without  its  aid.  That  an  innuendo 
which  is  bad,  and  on  the  face  of  it  repugnant  to  the 
words,  may  be  rejected,  was  decided,  in  the  cases  of 
Corbett  v.  irill{a)  and  Smith  v.  Cooker  ;(b)  and  if  the  words 
are  sufficient  without  the  innuendo,  the  action  is  maintain- 
able.(c)  The  same  rule  prevails  where  the  innuendo 
unnecessarily  introduces  new  matter,  as  in  Harvey  v. 
French,{d)  The  case  would  be  dififerent  if  tlie  words  are 
capable  of  two  senses,  and  the  innuendo  ascribes  one 
meaning  to  them,  and  is  good  on  the  face  of  it.  Williams 
V.  Stottie)  is  an  authority  that  in  such  a  case  it  could  not 
be  rejected." 

The  law  was  altered,  in  this  respect,  by  sect.  61  of  the  Common  l«w 
Common  Law  Procedure  Act,  1852,  which  enacted  that  fs^^^^d?.^*^ 
"where  the  words  or  matter  set  forth,  with  or  without  the 
alleged  meaning,  show  a  cause  of  action,  the  declaration 
shall  be  sufficient."  The  change  is  thus  described  by  Black- 
burn, J. :  "  Sometimes  it  was  not  easy  to  frame  a  declaration 
to  meet  this  \ix.  the  former]  state  of  the  law,  which  was 
a  trap  for  nonsuits ;  and  therefore  the  Legislature  enactod 
the  provision  in  sect.  61.  The  effect  of  the  first  clause 
is,  that  an  innuendo  cannot  be  rejected,  as  formerly,  because 
not  supported  by  the  prefatory  averment.  And  the  last 
clause  enacts,  that  instead  of  a  declaration  with  many 
counts,  with  as  many  innuendos,  a  count  for  libel  or 
slander,  with  an  innuendo  that  the  words  were  used  in  a 
particular  sense,  may  be  read  as  two  counts,  one  with  the 
innuendo  and  the  other  without  it;  and  proof  of  either  is 
sufficient."(/) 

Before  statements  of  claim  were  substituted  for  declara- Newfonnof 
tions,  wherever  the  precise  words  of  the  libel  and  the  mean-  ^'*     °^* 
ing  to  be  attached  to  them  were  doubtful,  it  was.  considered 
prudent  to  insert  several  counts,  because,  although  the  plain- 
tiff might  obtain  a  verdict  upon  the  libel,  read  without  the 
innuendoes,  he  could  not  at  the  trial  adopt  a  fresh  innuendo.(^) 

(a)  Cro.  Eliz.  609.  (6)  Oro.  Car.  512. 

\c)  See  also  BoheHs  v.  Camden  (9  East,  93),  cited  by  Parke,  B.,  in 
Wahley  v.  Healy  (7  C.  B.  604,  605). 

(d)  I  Cr.  &  M.  II.  (e)  i  0.  &  M.  675,  687. 

(/)  WatUn  V.  Eall  (9  B.  &  S.  286;  S.  C,  L.  Eep.  3  Q.  B.  396; 
18  L  T.  N.  S.  561 ;  37  L.  J.  125.  Q.  B. ;  16  W.  R.  857). 

(g)  Beeper  Willes,  J.,  BremHdge  v.  Latimei'  (12  VV.  R.  879;  S.  0., 
10  L.  J.  14.  S.  816). 
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Old  plea  of  not 
guUtj. 


The  abolition  of  declarations,  with  their  counts,  and  tlie 
substitution  of  a  short  statement  of  facts  in  ordinary  language 
has  deprived  the  foregoing  considerations  of  some,  but  not  all, 
of  their  importance. 

Everything  must  be  pleaded  which  if  not  raised  would  be 
likely  to  take  the  opposite  party  by  surprise.(a) 

Damages  need  not  be  particularly  stated  unless  the 
plaintiff  claims  special  damage.  The  latitude  allowed  to 
juries,  as  to  the  amount  of  general  damages  which  may  be 
given,  is  so  wide  that  in  practice  special  damages  are  seldom 
if  ever  claimed  in  actions  of  libel ;  but,  if  it  is  desired  to 
claim  them,  they  should  be  particularized.(&) 

We  have,  in  the  next  place,  to  consider  the  defences 
which  it  is  open  to  the  defendant  to  make. 

His  defence  may  be  (i)  a  specific  denial  of  each  material 
allegation  in  the  statement  of  claim ;  (2)  that  the  occasion  of 
publication  was  privileged ;  (3)  a  payment  into  court  of  a 
sum  of  money  by  way  of  satisfaction,  in  manner  provided 
by  Order  xxii.  R.  i ;  or  (4)  a  justification  of  the  libel  as  true; 
(5)  an  apology,  coupled  with  the  payment  of  a  sum  of  money 
into  court;  (6)  that  the  plaintiff  has,  either  before  or 
after  the  commencement  of  the  action,  agreed  to  accept 
certain  acts  of  the  defendant  in  full  satisfaction  and  dis- 
charge of  his  right  of  action,  and  the  damages  and  costs 
sustained  by  him  in  respect  thereof,  with  an  averment  that 
the  defendant  has  duly  performed  such  agreement.  The 
defendant  may  (7)  set  off,  or  set  up,  by  way  of  counter-claim 
against  the  claim  of  the  plaintiff,  any  right  or  claim,  whether 
such  set-off  or  counter-claim  sound  in  damages  or  not,  and 
this  set-off  or  counter-claim  is  to  have  the  same  effect  as  a 
cross  action.((j) 

There  was  formerly  another  defence,  by  demurrer,  which  i> 
now  abolished.(c?) 

The  old  plea  of  not  guilty,  technically  called  the 
general  issue,  denied  the  publication  of  the  libel,  the 
publication  of  it  maliciously  and  in  the  defamatory  sense 
imputed,  and  that  the  matter  charged  was  libellous.(e)  It 
threw  upon  the  plaintiff  the  onus  of  proving  all  the 
material  allegations  in  the  declaration.  Under  tliis  plea  the 
defendant  might  contend  that  the  publication  was  privil^ed, 

(a)  Supreme  Court  Eules,  1883,  Order  xix.  E.  15. 

(b)  See  the  old  Rule,     i  Wms.  Saunders,  243,  d(5). 

(c)  Rules  of  1883,  Order  xix.  R.  3. 

(d)  Supremo  Court  Rules,  1883,  Oi-der  xxv.  R.  i. 

(e)  O'Brien  v.  Clement  (15  M.  &  W.  435 ;  3  !>•  &  I^-  ^76;  I5  ^  ^• 
285,  Ex.) ;  Rules  of  Pleading  of  Trin.  Term,  1853,  Rule  16. 
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because  the  fact  of  its  being  privileged  rebuts  the  primd  ^^"  ^- 
/ode  presumption  of  malice.(a)  In  Wason  v.  Walter, (b)  the  Ckapmb  xii. 
defence  that  the  matter  charged  to  be  a  libel/in  the  first  count 
of  the  declaration,  was  a  faithful  report  of  a  debate  in  the 
House  of  Lords,  and  that  the  matter  complained  of  in  the 
second  count  was  a  fair  comment  on  such  debate  as  a  matter 
of  public  interest,  was  allowed  under  the  plea  of  not  guilty, 
which  was  the  only  plea  on  the  record. 

The  plea  of  not  guilty  is  now  available  only  where  ex- 
pressly allowed  by  statute,  (c) 

The  defendant  must  now  specifically  deny  each  allegation  New  ruIcs. 
of  fact,  except  damages,  in  the  plaintifiTs  pleading  which  he 
means  to  contest ;  otherwise  he  will  be  taken  to  admit  it.(d) 
And  a  denial  of  any  allegation  of  fact  must  not  be  evasive, 
but  must  answer  tlie  point  of  substance.(e) 

Tlie  defence  of  privilege  if  intended  to  be  relied  on  should  privflege. 
now  be  specially  pleaded.     The  defendant  must  now  raise  by 
liis  pleading  all  matters  which  show  the  action  not  to  be 
maintainable,  and  all  such  grounds  of  defence  as,  if  not  raised, 
would  be  likely  to  take  the  opposite  party  by  surprise.  (/) 

The  Legislature  has  provided  a  defence  for  persons  who  Publication  of 
are  sued  for  the  publication  of  the  proceedings,  reports,  papers,  J^h?**?'^ 
and  votes  of  either  House  of  Parliament,  or  extracts  or  ab- 
stracts therefrom. 

By  3  &  4  Vict,  a  9,  s.  i,(^)  it  is  enacted  that  proceed- 3  & 4  vict. c.  9. 
ings  criminal  or  civil,  against  persons  for  the  publication  of 
papers,  &c.,  under  the  authority  of  either  House  of  Parlia- 
ment shall  be  stayed  upon  the  production  in  court  (after 
twenty-four  hours*  notice)  of  the  certificate  of  the  Lord 
Chancellor,  Speaker,  Clerk  of  the  Parliament,  Speaker  of 
the  House  of  Commons,  or  the  clerk  thereof,  stating  that 
the  paper  complained  of  was  published  by  order  or  authority 
of  the  House  of  Lords  or  House  of  Commons,  togetlier  witfi 
an  affidavit  verifying  such  certificate. 

The  second  section  of  the  same  statute  enacts  that  pro- 
ceedings for  publishing  a  copy  of  any  parliamentary  paper, 
&c.,  shall  be  stayed  at  any  stage  thereof,  upon  the  defen- 
dants laying  before  the  Court  or  judge  such  report  and  such 

(a)  Eoare  v.  Silverlock  (9  C.  B.  20,  26).  See  also  IMlie  v.  Price 
is  A.  &  E.  645).  See  also  Tfie  Earl  of  Lacan  v.  Smith  (i  H.  &  N.  483 ; 
26  L.  J.  94,  Ex. 

{b)  8  B.  A  S.  671 ;  L.  Eep.  4  Q.  B.  73;  ^9  L.  T.  N.  S.  409;  38  L.  J. 
34,  Q.  B.;  17  W.  R.  160). 

(c)  Rnlcg  of  1883,  Order  xix.  R.  12. 

\d)  Rules  of  1883,  Order  xix.  Rb.  13  and  17. 

(e)  Order  xix.  R.  19.  (/)  Order  xix.  R.  15. 

ig)   Vide  atUe,  pp.  572,  573. 
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PawJt.      copy,  with    an    afl&davit    verifying    such    report   and  the 
cbaptbb  XII.  correctness  of  such  copy. 

The  third  section  enacts  that  in  any  civil  or  criminal 
proceedings  for  printing  any  extract  from,  or  abstract  of, 
such  report,  &c.,  it  shall  be  lawful,  under  the  general  issue, 
to  give  in  evidence  that  such  extract  or  abstract,  was 
published  bond  fide  and  without  malice,  and  if  such  shall  l)e 
the  opinion  of  the  jury,  a  verdict  of  not  guilty  shall  be 
entered  for  the  defendant. 
jortificaHon  on  If  the  defendant  desires  to  justify  the  libel  on  the  ground 
ground  of  truth.  ^^^  ^^  jg  i^MQ,  he  must  raisc  the  point  specially  by  his 
pleading. 

Caution  should  be  exercised  in  setting  up  such  a  defence, 
as,  unless  it  is  made  out  to  the  satisfaction  of  the  jury,  they 
will  probably  consider  the  futile  attempt  as  an  aggravation 
of  the  original  wrong ;  and  there  are  dicta  to  show  that  they 
would  be  justified  in  so  regarding  it.(a) 
ja»t!fic*tion  Where  the  libel,  as  set  forth  by  the  plaintiff,  consists  of 

^  nwo**"*^^  **  general  charges  of  criminal  or  improper  conduct,  the  defence 
should  justify  by  specifying  the  particular  acts  which 
support  the  imputations,  so  that  the  plaintiff  may  be  aware 
of  the  defence  which  is  to  be  set  up. 

Before  the  Common  Law  Procedure  Act  of  1852  a  plea 
containing  general  charges  of  fraud  or  felony  was  bad  on 
special  demurrer ;  and  since  that  Act  the  practice  was  either 
to  strike  it  out,  or  to  order  particidars  of  the  charges 
intended  to  be  justified,  to  be  delivered  to  the  plaintiff'. 

In  the  case  of  F Anson  v.  St\iart{h)  the  declaration  was 
for  printing  of  the  plaintifi'  that  he  was  a  swindler ;  and  the 
defendant  pleaded  that  the  plaintiff  had  been  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with, 
and  was  one  of,  a  gang  of  swindlers  and  common  informers, 
and  had  also  been  guilty  of  deceiving  and  defrauding 
divers  persons  with  whom  he  had  dealings  and  transactions. 
Upon  special  demurrer,  the  Court  of  King's  Bench,  reversing 
the  judgment  of  the  Common  Pleas,  held  that  the  plea  was 
bad,  for  not.  stating  the  particular  instances  of  fraud  upon 
which  the  defendant  relied  in  support  of  it. 

BuUer,  J.,(c)  said :  "  If  this  plea  were  to  be  suffered,  it  would 
be  to  allow  any  person  to  libel  another  more  on  the  records 
of  the  court  than  he  could  do  in  a  public  newspaper.  If  the 
plaintiff  has  been  guilty  of  any  acts  of  swindling,  the  de- 

(a)  See   Wilson  v.  Bohinson  (7   Q.  B.  68;  14  L.  J.  Q.  B.  196); 
Simpson  V.  Bohmson  (12  Q.  B.  514). 
(6)  I  T.  E.  748.  (c)  Ibid.  753. 
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fendant  must  be  taken  to  know  them.  He  could  not  prove  the  p^j^JV. 
justification,  as  he  had  pleaded  it,  by  general  evidence  ;  but  Chaptbb  xii. 
he  has  no  justification,  unless  he  can  prove  the  special 
instances ;  and,  knowing  them,  he  ought  to  put  them  on  the 
record,  that  the  plaintiff  might  be  prepared  to  answer  them. 
It  has  been  said  that  this  case  is  different  from  the  case  of 
Newman  v.  Bailey,(a)  because  that  was  a  specific  charge. 
But  that  is  not  so ;  for  there  the  plaintiff'  was  charged  with 
pocketing  all  tJie  fines,  &c.,  which  was  as  general  as  possible ; 
and  therfe  the  Court  said  it  was  necessary  to  specify  the 
particular  acts." 

So  in  Holmes  v.  Cateshyjil))  where  the  libel  charged  an 
attorney  with  gross  negligence,  falsehood,  and  prevarica- 
tion, and  excessive  bills  of  costs  in  the  business  he  had 
conducted  for  the  defendant,  a  plea  simply  repeating  the 
charges  in  the  libel,  without  specifying  particular  acts  of 
misconduct^  was  held  bad  on  demurrer. 

To  a  declaration  for  words  imputing  to  the  plaintiff,  a  pawn- 
broker, that  he  had  committed  the  unfair  and  dishonourable 
practice  of  "  duffing'* — ix.,  of  replenishing  or  doing  up  goods, 
being  in  his  hands  in  a  damaged  or  worn-out  condition, 
and  pledging  them  with  other  pawnbrokers — the  defendant 
pleaded  that  the  plaintiff  did  replenish  and  do  up  divers 
goods,  being  in  his  hands  in  a  damaged  or  worn-out  condition, 
and  pledged  them  with  other  pawnbrokers.  This  plea  was 
specially  demurred  to  upon  the  ground  that  it  did  not  state 
what  goods  or  what  kind  of  goods  were  so  "  duffed,"  nor 
with  what  pawnbroker  they  were  pledged.  And  the  Court 
held  the  plea  bad.(c) 

Parke,  B.,  said :  "  It  is  a  perfectly  well-established  rule  in 
cases  of  slander  that  where  the  charge  is  general  in  its  nature, 
the  defendant,  in  a  plea  of  justification,  must  state  some 
specific  instances  of  the  misconduct  imputed  to  the  plaintiff*. 
That  is  settled  by  the  cases  of  F Anson  v.  Stiutrt,  Newman  v. 
Bailey,  and  Holmes  v.  Catesbr/,  In  some  of  those  cases, 
perhaps,  the  statement  in  the  plea  was  not  so  specific  as  it  is 
here,  but  still  tliis  is  not  specific  enough :  the  plea  should 
have  stated  the  description  of  the  goods,  or  at  least  the 
names  of  the  pawnbrokers  with  whom  they  were  pledged ; 
as  it  is,  the  statement  is  so  general  that  the  plaintiff  cannot 
know  with  what  he  is  intended  to  be  charged.  The  defendant 
is  bound  to  give  him  information   of   some    specific    acts 

(a)  2  Ohitty  E.  665 ;  cited  iwgu&ndo  by  Wood.    See  1  T,  R.  750. 

(6)  I  Taunt.  543. 
(c)  Hichinhotham  v.  Leach  (10  M.  &  W.  361). 
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pamjv.      ^j^jj  which  he  intends  to  charge  him.      This  plea  does  not 
cnktm  XII.   do  that,  and  is  therefore  bad." 

And  Alderson,  B.,  in  the  same  case,  referring  to  the 
argument  used  by  the  counsel  for  the  defendants,  that  it 
must  be  peculiarly  within  the  plaintiffs  own  knowledge 
what  the  goods  were  which  he  had  replenished,  and  with 
what  pawnbrokers  he  pledged  them,  said :  "  What  the  plaintiff 
has  actually  done  in  the  course  of  his  business  is  within  his 
knowledge,  but  not  what  the  defendant  mistakenly  or  wickedly 
means  to  charge  him  with  having  done :  that  is  peculiarly 
within  the  defendants'  knowledge,  and  it  is  because  it  is  so 
that  he  is  to  plead  it.  (a) 

More  laxity  has  been  allowed  in  these  pleas  since  the 
abolition  of  special  demurrers ;  and  even  a  general  plea, 
that  the  matters  in  the  declaration  complained  of  are  trae 
in  substance  and  fact,  has  been  allowed,  on  condition  that  the 
defendant  should  furnish  particulars  of  the  charges  intended 
to  be  justified. 

The  Court  of  Common  Pleas  allowed  such  a  plea  in  the 
case  of  Behrens  v.  Allen,(b)  where  the  libel  consisted  of 
charges  against  the  plaintiffs  honesty  in  having,  at  divers 
dates  (which  were  specified),  bought  goods  below  cost  price 
from  a  bankrupt  firm.  Willes,  J.,  in  the  course  of  the  argu- 
ment, said :  "  T Anson  v.  Stvxirt  adverts  to  the  distinction 
between  the  case  where  the  plea  states  in  justification  an 
indictable  matter,  and  where  it  states  what  is  not  of  that 
character.  In  the  latter  case  I  have  always,  at  chambers, 
allowed  the  plea,  the  defendant  furnishing  particulars."  And 
Erie,  C.  J.,  said :  "  It  is  much  the  same  ([uestion,  to  my  mind, 
whether  the  plea  or  the  particulars  set  out  all  the  facts."(c) 

In  giving  judgment  in  the  same  case,  Willes,  J.,  said: 
"  r Anson  v.  Stuart  makes  it  clear  that  before  the  Common 
Law  Procedure  Act,  1852,  a  general  plea  of  justification  in 
these  circumstances  was  not  allowed,  with  the  exception, 
possibly,  of  a  case  of  a  specific  charge  in  the  declaration, 
and  a  plea  alleging  the  charge  to  be  true.  In  such  a  case  as 
this,  where  the  charges  are  mostly  specific,  the  real  question 
may  be  raised  by  allowing  a  general  plea  of  the  part  specified 
— a  general  plea  to   that  part,  and  a  special  plea  to  the 

(a)  See  also  O'Brieih  v.  Clemmt  (16  L.  J.  Ex.  76;  16  M.  &  W.  159); 
Jones  V.  Stevens  (11  Price,  235).  (6)  8  Jurist,  N.  S.  118. 

(c)  See  Oourley  v.  PlimsoU  (L.  R.  8  C.  P.  362) ;  where  leave  to  ad- 
minister interrogations  to  the  plaintiff,  for  the  purpose  of  enabling  tbe 
defendant  to  supply  particulars  of  his  general  plea  of  justification,  wu 
refused  in  the  absence  of  an  afiidavit  disclosing  circumstances  warrant- 
ing a  departure  from  the  general  rule. 
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Other  i)art.     Nevertheless,  I  do  not  mean  to  say  that  on      pa«^v« 
any  future  case  I  shall  not  reserve  to  myself  to  allow  a  plea  chaptkbxii, 
of  justification  in  libel,  on  such  terms  as  will  oblige  the 
parties  to  try  the  real  question  between  them,  in  the  clearest 
possible  form." 

In  an  earlier  case(a)  the  Court  had  refused  to  allow  the 
defendant  to  plead  one  general  justification  to  a  declaration 
containing  three  counts  for  three  separate  libels,  charging 
the  plaintiff  with  swindling,  although  the  defendant  offered 
to  deliver  full  particulars  of  the  intended  defence.  The 
pounds  of  the  refusal  were  stated  by  Williams,  J.,  as 
follows :  "  The  difl&culty  is  this :  If  you  set  out  in  your 
pleas  the  facts  upon  which  you  rely,  the  Court  has  an  oppor- 
tunity of  judging  whether  they  do  amount  to  a  justification 
or  not;  whereas,  by  the  course  proposed,  you  prevent  the 
matter  from  getting  on  the  record  at  all." 

An  example  of  vagueness  in  pleading  a  justification 
carried  to  its  furthest  limits  is  furnished  by  the  case  of  Jones 
V.  Bevjicke.{b)  There  the  first  count  of  the  declaration  stated 
that  the  defendant  spoke  and  published  of  the  plaintiff*,  8is  an 
attorney  and  solicitor,  the  words, "  he  is  a  bankrupt  swindler." 
The  second  count  charged  the  following  libel :  '*  Old  Perjury 
Jones,  of  Goring  Place,  Llanelly,  South  Wales/'  ''Mr. 
Bewicke  has  only  to  repeat  that  the  attorney  Jones  did 
perjure  himself.  An  action  for  libel  will  only  prove  the 
truth  of  the  above  facts,  and  clearly  demonstrate  to  the 
public  the  gross  perjury  of  the  above  parties."  To  this  the 
defendant  pleaded,  first,  "  not  guilty,"  and  secondly,  "  that 
the  defamatory  matter  in  the  declaration  mentioned  and 
complained  of  was  and  is  true  in  substance  and  fact." 
Cleasby,  B.,  dismissed  a  summons  calling  upon  the  plaintiff 
to  show  cause  why  he  should  not  give  particulars  of  the 
facts  and  matters  relied  on  to  justify  the  libels,  and  why,  in 
default,  the  plea  should  not  be  struck  out.  But,  on  appeal 
to  the  Court  of  Common  Pleas,  the  rule  was  made  absolute 
in  the  term  of  the  summons  ;  Keating,  J.,  doubting  '*'  whether 
such  a  plea  should  be  allowed  at  all,"  and  Montague  Smith, 
J.,  saying,  '*The  plea  is  clearly  an  embarrassing  one,  and 
ought  not  to  be  allowed  without  particulars." 

Where  the  charge  in  the  libel  is  specific,  the  defence  need  where  charg* 
only  allege  that  it  is  true.  Ipiimo!" 

This  was  the  case  even  under  the  ancient  system  of  plead- 
ing ;  as,  where  the  words  were  "  he  stole  two  sheep  of  J.  S.,"  a 

(a)  Honesg  and  another'  v.  Stuhha  (7  C.  B.  N.  8.  555 ;  29  L.  J.  220, 
C.  P. ;  6  Jar.  N.  S.  682). 
(6)  L.  Rep.  5  C.  P.  32. 
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pamiv.  pj^a  " that  the  plaintiff  stole  the  said  sheep"  was  held  suffi- 
chjiwekxii.  cient.(a)  But  a  plea  that  the  libel  "is  true  in  substance 
and  effect,"  means  that  it  is  true  in  every  material  parti- 
cular; so  that  where  the  libel  charged  the  plaintiff  with 
various  acts  of  cruelty  to  a  horse,  and,  amongst  others,  with 
knocking  out  an  eye,  and  the  defendant  pleaded  that  the 
matters  contained  in  the  supposed  libel  were  true  in  sub- 
stance and  effect,  it  was  held  that  the  justification  was 
not  sustained  by  a  verdict  that  the  libel  was  true  in  all 
respects,  except  that  the  eye  was  not  knocked  out.(6) 

Where  the  publication  complained  of  did  not  make  a  direct 
charge  against  the  plaintiff^butreported  defamatory  statements 
made  by  others,  a  plea  that  the  several  matters  and  things 
contained  in  the  alleged  libel  are  true,  was  held  bad ;  as  such  a 
plea  might  mean  either  that  the  report  in  the  newspaper  was  a 
true  report  of  what  had  been  said  by  others,  or  that  the  facts 
mentioned  were  ti*ue.(c) 

A  libel  imputing  specific  misdeeds  to  the  plaintiff  cannot 
be  justified  by  a  plea  alleging  that  he  was  guilty  of  other 
misdeeds  of  the  same  nature.  So  that  where,  to  an  action 
for  saying,  "  She  is  a  thief  to  you  and  to  me,  and  hath  stolen 
twenty  pounds  from  me,  and  forty  pounds  from  you,"  the 
defendant  pleaded  that  the  plaintiff  was  a  thief,  and  stole 
two  hens  from  her  on  such  a  day  feloniously,  the  plea  was 
held  bad.(i^) 

The  defendant  might  limit  his  plea  of  justification  to  part  of 
the  declaration  ;{e)  but  if  it  did  not  justify  the  whole  of  what 
it  purported  to  answer,  it  would  have  been  demurrable.(/) 

Where  the  libel  stated  that  the  plaintifl'*s  ship  was  unsea- 
worthy,  and  had  been  bought  by  Jews  to  take  out  convicts, 
a  plea  to  the  whole  declaration,  that  the  allegation  of  unsea- 
worthiness was  true,  was  held  bad  for  not  justifying  the 
allegation  that  she  had  been  sold  to  Jews  to  take  out  con- 

And  where  the  declaration  was  for  a  libel  which  imputed 
to  the  plaintiff  that  he  had  been  guilty  of  murder  in  killing 
his  opponent  in  a  duel,  and  stated  in  reference  to  his  tri^ 
upon  the  charge,  "  It  was  understood  that  the  counsel  for  the 


JastlficatioQ 
to  part  of 
deolaratioa. 


(a)  Brooke's  Abr.  Action  snr  le  case,  PL  3  (27  H.  822). 
(h)  Weaver  v.  Lloyd  (2  B.  &  C.  678). 
(r)  Duncan  v.  Thwaites  (3  B.  &  C.  556). 

(d)  Hiladen  y.  Mercer  (Gro.  Jac.  677).     See  also  Johns  v.  QUHngi 
(Cro.  Eliz.  239). 

(e)  Clarke  v.  Taylor  (3  Scott,  95 ;  2  Bing.  N.  0.  654). 
(/)  I  Wins.  Saundera,  28,  a  (note  3),  and  244,  b  (note  q). 
Q)  Ingram  v.  Lawaon  (5  Bing.  N.  C.  66). 
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prosecution  were  in  possession  of  a  damning  piece  of  evidence,      tamiv. 
viz.,  that  the  prisoner  (meaning  the  plaintijS)  had  spent  the  chapter xii. 
whole  of  the  night  immediately  preceding  the  duel  in  prac- 
tising pistol  firing,"  a  plea  alleging  merely  that  the  plaintiff 
killed  liis  antagonist  and  was  tried  for  murder,  was  held 
bad.(a) 

Jervis,  C.J.,  said,(6)  "  The  whole  Court  is*  of  opinion  that 
the  plea,  which  professes  to  justify  the  entire  libel,  but  fails 
to  justify  what  we  hold  to  be  a  material  part  of  it,  is  a  bad 
plea.  The  libel,  in  substance,  charges  that  the  plaintitf  was 
guilty  of  murder  under  circumstances  of  grave  and  malignant 
aggravation;  and  the  justification  states  simply  that  the 
plaintiff  committed  murder  by  killing  his  antagonist  in  a 
ducL  It  does  not  lie  in  the  mouth  of  the  defendant  to  say 
that  it  matters  not  whether  the  murder  was  committed 
under  one  state  of  circumstances  or  another,  because  the  very 
terms  in  which  the  libel  is  conceived — speaking  of  the 
plaintiff's  conduct  anterior  to  the  meeting,  and  calling  it  '  a 
damning  piece  of  evidence' — show  that  the  def.endants 
intended  to  impute  to  the  plaintiff  something  which,  in  their 
estimation,  was  very  much  more  culpable  than  murder  under 
the  circumstances  which  usually  attend  a  hostile  meeting  of  the 
kind  alluded  to.  I  think  we  should  be  doing  a  serious  injury 
to  public  morals  if  we  permitted  ourselves  to  be  influenced 
by  the  argument  of  Mr.  Peacock,  that  it  makes  no  difference, 
as  to  the  quality  of  the  libel,  whether  the  alleged  duel  was 
fought  fairly,  as  it  is  called,  or  unfairly.  It  certainly  could 
not  be  said,  upon  a  trial  for  killing  in  a  duel,  in  a  criminal 
court,  that  the  question  of  murder  or  no  murder  was  to 
depend  upon  whether  or  not  the  affair  had  been  conducted 
with  a  due  regard  to  the  laws  of  honour.  But  to  say  that 
the  Court  is  not  at  liberty  to  take  the  circumstance  into  con- 
sideration, when  called  upon  to  determine  the  question  of 
libel  or  no  libel,  is  quite  a  different  matter.  When  the 
(question  is  murder  or  no  murder,  in  ascertaining  the  inno- 
cence or  the  guQt  of  the  party  charged,  the  Court  cannot 
enter  into  an  investigation  of  extenuating  circumstances; 
but  in  a  case  like  this,  the  circumstances  must  necessarily 
form  a  very  large  portion  of  the  inquiry.  If  it  were  other- 
wise, the  most  opprobrious  and  defamatory  language  might 
be  uttered  of  a  man  who  had  had  the  misfortune  which  is 
said  to  have  befallen  this  gentleman,  and  the  law  would  give 
him  no  redress."    And  Maule,  J.,  in  the  same  case,  tersely 

(a)  HeUliam  v.  Blackwood  and  anoilter  (iiC.  B.  iii). 

(6)  Ibid.  p.  128. 
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laid  down  the  rule  of  law  in  a  passage  cited  ajUe,  pp.  465, 
466,(0) 

Sufficient  to  On  the  other  hand,  if  the  defence  justifies  the  gist  and  sub- 

inu»i!"  ^^^  stance  of  the  libel,  it  is  sufficient,  although  it  may  not  cover 
every  epithet  or  term  of  general  abuse  which  may  be  found 
in  the  libellous  imputation. 

Thus,  where  the  substantial  charge  in  the  libel  was  that 
the  plaintiffs  compounded  and  sold  poisonous  and  deleterious 
pills,  and  that  the  defendant  liad  crushed  the  system  of 
poisoning  pursued  by  the  scamps  and  rascals,  a  plea  to  the 
whole  declaration  was  held  good,  although  it  contained  no 
justification  of  the  terms  scamps  and  rascals.(6) 

A  statement  that  the  plaintiff  was  convicted  of  a  special 
offence,  and  received  a  certain  sentence,  was  held  not  justified 
by  a  plea  alleging  that  he  was  convicted  of  the  offence,  and 
received  a  less  sentence ;  because  the  Court  could  not,  as  a 
matter  of  law,  say  that  the  difference  could  not  be  libelloua. 
But  in  the  case  of  Alexander  v.  The  North-Eastern  Railvoay 
Company, {c)  the  defendants  were  allowed  to  amend  such  a 
plea  by  setting  out  the  same  sentence  as  the  libel  stated, 
although  such  statement  was  in  fact  false.  To  this  amended 
plea  the  plaintiff  replied  by  setting  out  the  conviction 
verbatim;  and  the  defendants  rejoined  that  the  conviction 
was  described  with  sufficient  accuracy  and  truth,  both  in 
the  libel  and  the  plea,  and  that  the  words,  so  far  as  they 
were  libellous,  appeared,  from  the  allegations  in  the  plea,  to 
be  and  were  true  in  substance.  On  demurrer  to  this  re- 
joinder, tlie  Court  held  the  rejoinder  good,  as  the  substitu- 
tion, in  the  alleged  libel,  of  three  weeks'  for  a  fortnight's 
imprisonment  (the  actual  sentence)  was  not  necessarily 
libellous.(6?) 

It  is  a  good  defence  to  an  action  for  libelling  the  plaintiff's 
character  that  a  certain  transaction  took  place,  and  that  the 
libel  was  published  of  the  plaintiff  solely  in  reference  to 
that  transaction,  and  was  justified  by  it.(e) 

(a)  See  also  Macgregor  v.  Gregory  (11  M.  &  W.  287) ;  Clarkson  r. 
Laioaon  (6  Bing.  266);  Goodbume  v.  Bowman  (9  Bing.  532,  667); 
O'Brien  v.  Bryant  (16  M.  &  W.  168) ;  Smith  v.  Farker  (13  M.  &  W. 
459) ;  Mountney  v.  Watton  (2  B.  &  Ad.  673). 

(6)  Morrison  v.  Harmer  (4  Scott,  524 ;  see  p.  534 ;  3  Bing.  N.  C. 
759).  See  the  passage  from  the  judgment  of  the  court  dted  wis, 
pp.  470,  471.  See  also  Edwards  v.  Bm  (i  Bing.  403) ;  Biggs  r.  Oreat 
Mastern  Badlwa/y  Company  (18  L.  T.  N.  S.  482). 

(c)  34  L.  J.  152,  Q.  B.;  II  Jur.  N.  S.  619;  13  W.  B.  651. 

(d)  Ibid, 

{e)  Tighe  v.  Cooper  (7  E.  &  B.  641 ;  26  L.  J.  215,  Q.  B.) ;  see  Cron- 
welVs  case  (4  Bep.  13). 
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Although  the  defendant  might  formerly  demur  or  plead  to      pa^v. 
part  of  a  libel,  he  could  only  do  so  when  it  contained  distinct  Ckaptm  xii. 
imputations;  "but  no  case  has  been,  nor  can  any  be,  pro- pieaordemnrrer 
duced,  in  which,  where  many  statements  tend  to  one  conclu-  *<>p'^<>^^***^- 
sion  and  imputation,  a  single  sentence  or  portion  of  a  sentence 
may  be  selected  and  separately  dealt  with,  either  by  plea  or 

demurrer."(») 

Where  the  libel  is  set  out  by  the  plaintifif  with  innuendoes,  Juntifleation  of 

the  defendant  may  deny  that  the  words  have  the  meaning  wrtlfouTm^^^^^ 
given  by  the  innuendo,  and  justify  as  to  them  without  the  *°  ^""^endo. 
meaning ;  or  he  may  justify  as  to  them  with  the  meaning 
in  the  innuendo,  and  also  as  to  them  without  the  meaning  ;(i) 
but  care  should  be  taken  to  limit  the  defence  to  that  con- 
struction which  it  is  intended  to  answer. 

Where  a  libel  contains  several   distinct  imputations  on  where  aii  impiv 
the  plaintiff,  and  the  plaintifif  sets  out  only  some  of  them,  1^  not  wtouL 
the  defendant  will  not  be  allowed  to  plead  that  the  other 
charges  were  also  contained  in  the  libel,  and  to  justify  the 
whole  article.(c) 

It  is  no  justification  to  an  action  for  libel  that  the  libel-  Previous  Dub- 
ious matter  has  previously  been  published  by  a  third  person  anSthe"  no 
—notwithstanding    the   fourth  resolution   in   the    Earl  of  J'"^'"^""""* 
Northampton's  case,(rf)  viz. :  "In  a  private  action  for  slander 
of  a  common  person,  if  J.  L.  publish  that  he  hath  heard 
J-  N.  say  that  J.  G.  was  a  traitor,  or  thief,  in  an  action  on  the 
ease,  if  the  truth  be  such,  he  may  justify."     Pollock,  C.  B., 
in  the  case  of  Tidman  v.  Aindiey{e)  said  that  this  doctrine, 
"  assuming  it  to  be  law,  has  never  been  applied  to  written 
slander,  in  which  the  repetition,  by  being  more  largely 
circulated,    produces    a   greater    injury    to   the  individual 
slandered." 

Although,  as  has  already  been  seen,  it  was  formerly  not  Privilege  spe- 
necessary  or  usual  to  plead  specially  the  defence  of  privilege,  °*^"^  ^  ^  ^' 
yet  it  was  sometimes  done,  in  order  to  raise  the  question 
on  the  record  by  demurrer. 

In  one  of  those  cases  it  was  held  that  a  plea  that  the  alleged 
libel  was  a  report  of  a  trial,  should  aver  that  it  was  a  true 
and  accurate  account,  and  not  merely  that  it  was  in  sub- 
stance a  true  report ;(/)  although  it  would  sufi&ce  to  prove 


(a)  Per  Lord  Abinger,  C.B.,  Eaton  v.  Jones  (i  Dowl.  N.  S.  608). 

(6)  See  Walkin  v.  HaU  (L.  Rep.  3  Q.  B.  396;  18  L.  T.  K  S.  561 ; 
37  L.  J.  125,  Q.  B.;  16  V\r.  R.  857). 

(c)  Brembridge  v.  Latimer  (12  W.  R.  878).  (J)  12  Rep.  133. 

(e)  10  Ex.  66.  See  also  ifPkerson  v.  Daniels  (10  B.  &  C.  270; 
I  Wms.  Saunders,  244). 

(/)  Flint  V.  Pike  (4  B.  &  G.  473) ;  L^^^s  v.  Walter  (4  B.  &  A.  605). 


6S4  I*AW   OF   LIBEL. 

pabtJv.      ^i^j^^  j|.  y.^^  Q^  fj^jj,  Qj^^  impartial  (though   not   verbatim) 
chaptbbXII.  report.(a) 

If  the  publication  contain  comment  on  the  trial,  the  defence 
must  justify  that  as  well  as  the  report.(6) 

In  strictness,  a  defence  on  the  ground  of  privilege  ought  to 
aver  that  the  matter  was  published  bond  Jide,  and  without 
malice.(c) 

So,  in  the  old  days  of  pleading,  a  plea  of  justification 

which  did  not  formally  confess  the  publication  of  the  libel 

was  had.(d) 

Payment  of  Tlie  defendant  may  now,  in  every  action    for  debt  or 

Surtly  way  of    damages,  either  before  or  at  tlie  time  of  delivering  his  defence, 

satufaction.       ^p  ^^  ^^y  jg^^^j.  j-j^^  ]^y  jgave  of  the  Court  or  a  judge,  pay 

into  court  a  sum  of  money  by  way  of  satisfaction,  which 
shall  be  taken  to  admit  the  claim  or  cause  of  action  in  respect 
of  which  the  payment  is  made ;  but  in  the  case  of  libel  or 
slander,  he  cannot  do  this  with  a  defence  denying  liabilitY.(f ) 
Defence  of  The  ucxt  defence  which  requires  notice  is  that  specially  pro- 

mentlntocoSt"  vidcd  by  the  Legislature  for  the  protection  of  the  liberty  of 
the  Press. 

The  6  &  7  Vict.  c.  96,  s.  2,  enacts  '^  that  in  an  action  for  a 
libel  contained  in  any  public  newspaper,  or  other  periodical 
publication,  it  shall  be  competent  to  the  defendant  to  plead 
that  such  libel  was  inserted  in  such  newspaper  or  other 
periodical  publication  without  actual  malice,  and  without 
gross  negligence,  and  that  before  the  commencement  of 
the  action,  or  at  the  earliest  opportunity  afterwards,  he 
inserted  in  such  newspaper  or  other  periodical  publication 
a  full  apology  for  the  said  libel,  or,  if  the  newspaper  or 
periodical  publication  in  which  the  said  libel  appeared 
should  be  ordinarily  published  at  intervals  exceeding  one 
week,  had  offered  to  publish  the  said  apology  in  any  news- 
paper or  periodical  publication  to  be  selected  by  the  plaintiff 
in  such  action;  and  that  every  such  defendant  shall,  upon 
filing  such  plea,  be  at  liberty  to  pay  into  court  a  sum  of 
money  by  way  of  amends  for  the  injury  sustained  by  the 

(a)  Leivis  v.  Levy  (E.  B.  &  E.  537 ;  see  p.  553). 
(6)  Cooper  v.  Laioson  (8  A.  &  E.  746). 

(c)  Smith  V.  Tliomas  (2  Bing.  N.  C.  372). 

(d)  Johns  V.  Gittings  (Cro.  Eliz.  239;  see  i  Wms.  Saundera,  24.J,  a]: 
but  long  before  the  New  Eules  of  Pleading,  this  iormality  had  ceased 
to  1)0  considered  requisite,  and  in  practice  it  was  never  observed.  See 
Stephens  on  Pleading,  185. 

(e)  Rules  of  1 883,  Order  xxii.  B,.  i .  Before  the  Rules  of  1 883,  pajmeDt 
of  money  into  court,  with  a  denial  of  liability,  was  allowed  in  actions 
of  libeL     See  Hawkesley  v.  Bradshaw,  L.  R.  5  Q.  B.  D.  302. 
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publication  of  such  libel,  and  such  payment  into  court  shall  ^^Il!7' 
be  of  the  same  effect,  and  be  available  in  the  same  manner,  chaptm  xil 
and  to  the  same  extent,  and  be  siibject  to  the  same  rules  and 
regulations  as  to  payment  of  costs  and  the  form  of  pleading, 
except  so  far  as  regards  the  pleadinf?  of  the  additional  facts 
hereinbefore  required  to  be  pleaded  by  such  defendant,  as  if 
actions  for  libel  had  not  been  excepted  from  the  personal 
actions  in  which  it  is  lawful  to  pay  money  into  court,  .... 
and  that  to  such  plea  to  such  action  it  shall  be  competent  to  the 
plaintiff  to  reply  generallv,(a)  denying  the  whole  of  such 
plea." 

Unless  the  defendant  pay  money  into  court  at  the  time 
of  pleading  the  above  plea,  the  plaintiff  is  empowered  by 
8  &  9  Vict.  c.  75,  s.  2,  to  treat  the  plea  as  a  nullity. 

The  payment  into  court  is  conditional  on  the  plea  being 
proved,  and  is  not  to  be  takeu  as  an  absolute  admission  of 
liability.(6) 

It  was  considered  doubtful  whether  it  was  allowable  to  the  ^vhethcr  other 
defendant  to  plead  any  other  plea,  together  with  this  special  piSJSed  with 
plea,  to  the  same  part  of  the  declaration.  Sjfd  pIy*^IS*^ 

In  O'Brien  v.  Clement, {c)  the  defendant  obtained  a  judge's  *"^  <»^- 
order,  allowing  the  following  pleas — viz.,  first,  not  guilty 
to  the  whole  declaration ;  secondly,  a  justification  as  to  part 
of  the  libel ;  and  thirdly,  the  statutory  plea  of  an  apology 
and  payment  of  money  into  court.  The  Court  of  Exchequer 
amended  the  order  by  confining  the  general  issue  to  such 
part  of  the  declaration  as  the  plea  of  payment  into  court 
did  not  apply  to. 

Parke,  B.,  in  delivering  the  judgment  of  the  Court,  said : 
"  It  seems  to  me  that  we  ought  not  to  allow  this  special  plea 
together  with  the  general  issue;  for  if  it  were,  and  the 
verdict  for  the  general  issue  should  be  for  the  defendant, 
there  would  be  a  difficulty  as  to  the  judgment.  What 
would  become  of  the  damages  paid  into  court  ?  because  the 
special  plea  would  show,  on  the  record,  a  cause  of  action  in 

(a)  This  means  that  the  plaintiff  shall  be  at  liberty  to  deny  the  whole 
or  any  part  of  such  a  plea :  the  plaintiff  is  not  bound  to  deny  the 
whole  of  the  plea:  {Chadwhh  v.  Hei-epath,  3  C.  B.  885.)  A  replica- 
tion which  admitted  that  the  libel  was  inserted  in  a  newspaper,  and 
the  payment  of  money  iuto  court,  and  traversed  the  insertion  of  the 
libel  without  actual  malice,  and  without  gross  negligence,  and  the 
snfBciency  of  the  money  paid  into  court  as  amends,  was  held  good 

(16.). 

(6)  Lafone  v.  Smith  (4  H.  &  N.  1 58 ;  28  L.  J.  33,  Ex.) ;  Joiies  v. 

McLchie  (L.  Eep.  3  Ex.  i ;  17  L.  T.  jJT.  S  151 ;  37  L.  J.  i,  Ex. ;  16 
W.  K.  109). 

(c)  15  M.  &  W.  435  ;  3  D.  &  L.  676. 
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Paotiv.      respect  of  which  the  plaintiff  oUght  to  recover  them 

Chapter  XII.  The  oiily  rcspcct  in  which  payment  of  money  into  court  under 
this  statute  differs  from  a  payment  into  court  in  cases  under 
the  ijew  rules  is,  that  those  rules  give  a  general  plea,  appU- 
cable  to  all  cases  except  such  as  are  therein  specified; 
whereas  this  statute  makes  that  general  form  insufficient,  in 
cases  to  which  tlie  statute  applies ;  and  if  you  pay  money  into 
court  under  it,  you  must  bring  your  case  within  the  descrip- 
tion of  libel  to  which  it  refers.  The  intention  plainly  was 
to  extend  to  certain  actions  of  libel  the  benefit  of  the  plea 
of  payment  of  money  into  court,  as  it  existed  in  other  forms 
of  action." 

The  difficulty  of  disposing  of  the  money  paid  into  court 
arises,  however,  in  those  cases  which  we  have  just  noticed, 
where  the  jury  find  that  the  plea  of  apology  is  not  proved, 
and  give  a  less  amount  than  the  defendant  has  paid  into 
court.  In  the  case  of  Jones  v.  Mackie,{a)  Channell,  B.,  said 
that  the  defendant,  by  his  plea  of  apology  and  payment  into 
court,  "  in  effect  says, '  I  published  this  libel  without  malice 
or  negligence,  and  if  you  will  accept  my  apology,  I  will 
give  you  £5  ;'  but  he  does  not  bind  himself  to  give  anything 
if  his  terms  are  not  accepted."  If  this  be  so,  the  reasons 
of  the  Court  for  refusing  to  allow  other  pleas  would  seem 
not  to  apply. 

The  first  section  of  the  Act  just  mentioned  contains  a 
provision,  which  is  not  limited  to  actions  for  libels  contained 
in  newspapers  or  other  periodicals,  but  applies  to  any  action 
for  defamation,  and  enacts  that  "  it  shall  be  lawful  for  the 
defendant  (after  notice  in  writing  of  his  intention  so  to  do 
duly  given  to  the  plaintiff  at  the  time  of  filing  or  delivering 
the  plea  in  such  action)  to  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
for  such  defamation  before  the  commencement  of  the  action, 
or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so, 
in  case  the  action  shall  have  been  commenced  before  Uiere 
was  an  opportunity  of  making  or  offering  such  apology." 
This  section  rather  tends  to  support  the  view  taken  by  some, 
that  the  Legislature  intended  to  allow  the  general  issue,  or 
other  pleas,  together  with  the  plea  of  apology  and  payment 
into  court,  as  it  expressly  allows  a  man  to  take  advantage  of 
an  apology  and  to  plead  to  the  declaration  at  the  same 
time. 

Defence  of  accord      A  plca  in  accord  and  satisfaction  is  a  good  defence  to 
and  satiBiaction.  ^^   ^^^^^^   j^j.  j-^^gj^  ^^^  ^^^  ^^  pleaded  to  its  furthci 


Eridence  of 
apology  in 
mitigation  of 
damages. 


(a)  TJhi  supra. 
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maintenance  when  the  matter  has  taken  place  after  action      ^^**  ^' 
brought.  Ckafmb  XII. 

Thus,  an  agreement  by  the  plaintiff  to  waive  his  action  in 
consideration  that  the  defendant  would  destroy  certain 
documents  in  his  possession,  imputing  the  same  crime  te  the 
plaintiff  as  the  slander,  is  a  bar  to  the  action.(a) 

So,  a  parol  agreement  after  action,  between  the  plaintiff 
and  defendant,  to  accept  the  publication  of  mutual  apologies, 
in  satisfaction  and  discharge  of  the  causes  of  action, 
damages,  and  costs,  executed  by  the  defendant,  is,  a  good 
accord  and  datisfaction.(&) 

In  addition  to  a  defence  on  the  merits  of    the  case,  statute  of 
the    Statute    of   Limitations    may  sometimes    furnish    an  ^^^  ^^' 
answer  to  the  plaintiffs  suit;(c)   but  it  must  be  pleaded 
specially.(d) 

A  plea  of  the  Statute  of  Limitations,  to  an  action  for  a  libel 
published  in  a  newspaper  seventeen  years  before,  was  held 
to  be  negatived  by  proof  that  a  copy  had  been  purchased 
from  the  defendant,  by  an  agent  of  the  plaintiff,  within  the 
six  years.(e) 

Before  the  Common  Law  Procedure  Act  of  i860  it  wag  i>efenoe in 
a  good  plea  in  bar  to  an  action  by  husband  and  wife  for  Sbdon  wife, 
defamation  of  the  wife,  that  the  female  plaintiff  was  not 
the  wife  of  the  other  plaintiff,  "  inasmuch,"  according  to 
Pollock,  C.B., "  as  it  shows  that  the  alleged  husband,  if  he 
be  not  such  in  fact,  has  no  right  to  sue  at  all.  It  is  not  a 
plea  in  abatement,  giving  the  wife  a  better  writ ;  but  matter 
in  bar,  showing  that  he  who  is  in  one  sense  the  substantial 
plaintiff,  if  he  be  not  in  fact  the  husband,  has  no  right  to  sue 
at  all."(/)  And  now,  if  the  supposed  husband  joined  a  claim 
for  special  damage  to  himself,  no  doubt  such  a  defence  would 
still  be  good,  so  far  as  regards  the  claim  of  the  supposed 
husband. 

No  question  of  the  like  kind  can  now  arise  in  an  action  for 
defamation  of  a  female  plaintiff  as,  if  married,  she  can  sue  or 
be  sued  in  tort,  contract,  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  brought  by,  or  tsdcen  against 

(a)  Lane  v.  Applegate  (i  Starkie,  97).  In  the  margioal  note  it  is 
said  ''  irhen  executed  by  the  burning  of  the  papers  ;"  but  the  judg- 
ment of  Lord  Ellenborough  does  not  contain  those  words. 

(6)  Boosey  v.  Wood  (3  H.  &  C.  484 ;  34  L.  J.  65,  Ex.). 

fc)  Vide  ante^  p.  627. 
d)  See  Rules  of  the  Supreme  Court,  1883,  Order  xix.  R.  15I 
(c)  DuJoe  of  Brunswick  v.  Harmer  (14  Q.  B.  185). 
(/)  Chanilei'  and  Wife  v.  Lindsey  (16  M.  &  W.  82). 
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Proceedings  in 
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her ;  and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding,  shall  be  payable  out  of  her  separate 
property,  and  not  othervrtse.(a) 

A  plea  in  abatement,  on  the  ground  of  the  nonjoinder  of  a 
party  who  ought  to  be  a  co-plaintiff,  was  rarely  available  in 
actions  of  libel ;  for,  even  in  the  case  of  libels  upon  mercan- 
tile or  trading  firms,  the  defamation  of  the  firm  was  generally 
a  libel  upon  each  member  of  it,  and  entitled  him  to  a  remedy 
for  his  individual  injury.  And,  even  if  one  partner  in  such 
action  had  claimed  damages  for  the  injury  to  the  firm,  a  plea 
in  abatement  would  have  been  bad,  as  being  a  plea  to  the 
damages  and  not  to  the  cause  of  action.(6) 

Pleas  and  defences  in  abatement  are  now  aboli8hed.(c) 

The  defendant  might  formerly  demur  to  the  statement  of 
claim,  on  the  ground  that  it  stated  no  libel ;  for  it  was  not 
enough  to  entitle  a  plaintiff  to  judgment  that  he  should  charge 
malicious  motives  and  a  calumnious  tendency ;  he  must  also 
show  that  there  was  a  libel,  (rf) 

There  are  not  many  instances  to  be  found  of  demurrers  to 
libels,  because,  where  the  words  were  capable  of  a  calumnious 
meaning,  the  jury  were  the  proper  judges  as  to  whether  they 
bore  it. 

Reeves  v.  Templar, (e)  however,  was  such  a  case.  There  the 
court,  duhUaiUe  Parke,  B.,  gave  judgment  for  the  defendant, 
on  the  ground  that  the  letter  set  out  in  the  declaration  was 
not  libellous.  Parke,  B.,  said  the  rule  to  be  applied  in 
deciding  the  demurrer  was,  whether  judgment  could  be 
arrested  after  verdict. 

The  effect  of  a  demurrer  was  to  submit  the  whole  record  to 
the  judgment  of  the  Court ;  so  that  if  the  plaintiflT  demurred  to 
the  defendant's  plea,  he  might  be  called  upon  to  support  his 
own  declaration,  and  in  this  way  might  sometimes  be  hoist  with 
his  own  petard.  See  for  an  example  of  such  a  case.  Clay  v. 
It6berts{f). 

Demurrers  are  now  abolished  in  all  cases.(/7) 

But  any  party  is  entitled  to  raise  by  his  pleading  any  point 
of  law,  and  any  point  so  raised  is  to  be  disposed  of  by  the 
judge  who  tries  the  cause   at  or  after  the  triaL    If  the 

(a)  45  &  46  Vict.  c.  75.  s.  i  subsection  2. 

(6)  Robinson  v.  Marcliant  (7  Q.  B.  918;  15  L.  J.  134,  Q.  B.).  See 
also  Forster  v.  Lawson  (3  Bing.  452). 

(c)  Eules  of  1883,  Order  xxi.  R.  20. 

(d)  Per  Lord  Denman,  O.J.,  Heame  v.  StotoeU  (12  A.  &  E.  731). 

(e)  2  Jur.  137.    See  also  Oox  v.  Cooper  (12  "W.  R.  75 ;  9  L.  T.  X.  S. 

329)- 
(/)  II  W.  R.  649;  8  L.  T.  N.  S.  397 ;  9  Jur.  N.  S.  580). 
ig)  Rules  of  1883,  Order  xxv.  R.  i. 
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parties  consent,  or  the  court,  or  a  judge,  on  the  application  of      ^^^  ^^' 
either  party,  so  ordersj  the  point  of  law  so  raised  may  be  ohapimxii. 
set  down  for  hearing  and  disposed  of  at  any  time  before  the 
trial.(a) 

If  in  the  opinion  of  the  Court  or  a  judge  the  decision  of 
such  point  of  law  substantially  disposes  of  the  whole  action, 
or  of  any  distinct  cause  of  action,  ground  of  defence,  set-off", 
counter-claim,  or  reply  therein,  the  Court  or  judge  may 
thereupon  dismiss  the  action,  or  make  such  order  therein  as 
may  be  just.(6) 

The  plaintiff"  usually  replies  to  defendant's  statement  of  aepUcatioa. 
defence  by  joining  issue ;  but  occasion  may  render  it  advisable 
to  reply  specially. 

JLlexander  v.  Northr-Eastern  RaUway  Coinpany{c)  furnishes 
an  example  of  a  replication,  setting  out  the  conviction  relied 
upon  in  the  plea  as  a  justification,  a  rejoinder,  and  a  demurrer 
to  the  rejoinder. 

If  the  justification  in  the  plea  were  that  the  plaintiff  had 
committed  a  certain  carime,  a  replication  pleading  a  pardon 
would  be  good  \{d)  but  when  the  libel  was,  that  the  plaintiff 
was  convicted  of  a  crime,  Blackburn,  J.,  in  the  case  of 
Alexander  v.  North-Eastern  Railway,  said  :  "  It  is  perfectly 
immaterial  whether  the  conviction  is  still  subsisting  or  not ; 
for  if  the  plaintiff  was  convicted,  the  libel  is  true." 

Where  the  declaration  charged  a  publication  generally,  New  usign- 
and  the  defendant  pleaded  that  he  had  published  it  lawfully,  "**"'' 
as  to  the  members  of  a  committee  of  the  House  of  Commons, 
and  the  plaintiff  proceeded  for  a  publication  to  other  persons, 
it  was  formerly  necessary  for  him  to  new  assign  such 
illegal  publication.(«)  The  plea  of  not  guilty  to  the  new 
assignment  raised  the  same  issue  precisely  as  if  the  libel  new 
assigned  had  been  set  out  in  the  declaration,  and  the  defendant 
had  pleaded  not  guilty  only.(/) 

New  assignments  are  now  abolished.  Everything  which 
was  formerly  alleged  by  way  of  new  assignment  may  now  be 
introduced  by  amendment  of  the  statement  of  claim,  or  by 
way  of  reply .(gr) 

After  joinder  of  issue  is  the  proper  time  for  the  plaintiff*  DUcovery. 
to  seek  the  aid  of  the  Court  in  obtaining  information  from 

I    (a)  "ELvlea  of  1883,  Order  xxv.  R.  2.  (6)  Ibid.  R.  3. 

(c)  34  L.  J.  152,  Q.  B.;  II  Jur.  N.  S.  619;  13  W.  R.  651.  Vide 
ante^  p.  652. 

{d)  Guddington  Y,  Wilkins  (Hobart,  81). 

(a)  See  2  Lush's  Saunders,  945  ;  i  Wms.  Saunders,  133. 

(/)  Duke  of  Brunswick  v.  Pepper  (2  C.  &  K.  685). 

ig)  Rules  of  1883,  Order  xxiii.  K.  6. 
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pamiv.      |.jjg  defendant,  which  may  be  necessary  or  material  to  prove 
chaptibxii.  liis  case. 

It  will  be  seen,  however,  that  this  assistance  will  only  be 
granted  under  very  special  circumstances. 

The  Newspapers,  Printers,  and  Beading-rooms  Act,  1869 
(32  &  33  Vict.  c.  24),  repealing  many  former  enactments, 
left  certain  statutory  provisions  for  assisting  the  plaintiff 
in  proving  the  publication  by  the  defendant  of  the  news- 
paper containing  the  libel. 

39  Geo.  3,  c.  79,  s.  29,(a)  renders  it  obligatory  (under  a 
penalty)  on  every  printer  to  keep,  for  six  months  after  the 
printing  thereof,  a  copy  of  every  paper  printed  by  him,  with 
the  name  of  his  employer  written  or  printed  thereon ;  which 
he  is  to  show  to  any  justice  of  the  peace  who,  within  the  six 
months,  may  require  to  see  it.  6  &  7  Will.  4,  c.  76,  s.  19, 
provided  for  the  discovery  of  the  proprietors,  printers,  or 
publishers  of  newspapers,  by  filing  a  bill  for  discovery  in 
equity  ;(6)  but  the  whole  of  this  Act  has  been  repealed  bj 
33  &  34  Vict.  c.  99. 

And  now  the  Newspaper  Libel  and  Eegistration  Act  of 
188 1, (c)  which  does  not  extend'  to  Scotland,  provides((]0 
for  the  establishment  of  a  register  of  newspaper  proprietors 
for  England  and  Ireland,  showing  the  title  of  the  newspaper, 
the  names  of  the  proprietors,  and  the  places  of  business  and 
of  residence  of  the  proprietors.(e) 

Every  certified  copy  of  an  entry  in,  or  extract  from,  the 
register,  is  in  all  proceedings,  civil  or  criminal,  to  be 
accepted  as  sufficient  pi*%md  facie  evidence  of  all  the  matters 
and  things  thereby  appearing,  unless  and  until  the  contiarr 
thereof  be  shown.(/) 
interrogatoriei.  The  plaintiff  may  also,  if  so  minded,  administer  interroga- 
tories to  the  defendant. 

For  the  present  practice,  see  the  various  rules  of  Onler 
xxxi.  of  the  Supreme  Court  Rules,  1883. 

In  Tupling  v.  Ward{g)  the  Court  of  Exchequer  held  that 
it  was  unfair  to  submit  questions  which  a  party  is  clearly 
not  bound  to  answer,  the  object  being  either  to  compel  him  to 
answer  when  not  bound,  or  to  refuse,  and  so  create  a  preju- 

(a)  See  the  enactment  set  out,  ante,  pp.  312, 313. 
(6)  The  only  reported  case  in  which  the  power  ^ven  by  6  A  7  Will. 
4.  c.  76  s.  19  has  been  used,  is  that  of  BUon  v.  Enoch  (L.  B.  13  £q> 

392). 

(c)  44  &  45  Vict.  c.  60.  (d)  Sect.  8. 

(e)  See  the  provisions  of  the  Act  set  forth,  aniet  pp.  315-318. 

(/)  Sects.  14  &  15. 

(^)  6  H.  &  N.  449 ;  30  L.  J.  222,  Ex.     See  also  Jiaha-  ▼.  Lane  (5 
H.  &  C.  544;  34  L.  J.  57,  Ex.). 
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dice  against  him.    On  this  ground  the  Court  refused  to  allow      P^wjv. 
interrogatories  to  be  put  to  the  defendant,  as  to  whether  he  ckh™  xi: 
composed  the  article  complained  of  ?  whether  he  knew  who 
composed  it  ?  whether  the  name  on  the  title-page  was  real 
or   fictitious?   whether  he  had    been,   or  expected  to  be, 
indemnified  ?  with  other  questions  of  a  like  kind. 

Two  years  later,  the  Court  of  Common  Pleas  rescinded  an 
order  made  by  Keating,  J.,  allowing  interrogatories  to  be 
put  to  the  defendant,  as  to  whether  he  spoke  the  slander 
charged  in  the  declaration,  Erie,  C.J.,  saying:  "I  do  not 
mean  to  say  that  in  no  case  will  the  Court  allow  interroga- 
tories in  an  action  of  slander ;  but,  before  I  will  consent  to 
allow  them,  I  must  be  satisfied  that  there  are  very  peculiar 
circumstances  of  grievance  and  oppression  to  justify  so  novel 

a  proceeding."(«) 

These  cases  were  followed  in  the  case   of  JEdmunds  v. 
Greenwood,{b)  the  Court    there    holding  that  very  special    , 
circumstances  ought  to  appear  before  interrogatories,  the 
express  object  of  which  was  to  make  the  defendant  criminate 
himself,  were  allowed. 

But  in  an  action  for  sending  to  the  Thnes  newspaper  a 
libellous  extract  from  a  letter,  to  which  the  defendant  pleaded 
not  guilty,  and  a  justification,  Blackburn,  J.,  without  any 
affidavit  showing  special  circumstances,  allowed  the  following 
interrogatory,  and  others  of  a  like  nature :  "  Did  you,  on  or 
about  the  lotli  March,  1870,  write,  and  send  to  the  Times 
for  publication,  a  letter  signed  *Z.,'  accompanied  by  what 
purported  to  be  an  extract  from  the  letter  from  a  Halifax 
merchant?"  and  the  Court  refused  to  interfere  with  the 
discretion  of  the  judge.(c) 

The  question  may  be  taken  to  have  been  settled  by  the 
decision  of  the  Court  of  Appeal  in  Fisher  v.  Owen,{d)  that  an 
interrogatory  as  to  the  commission  of  an  indictable  offence,  if 
relevant,  could  not  be  struck  out,  and  that  the  defendant's 
only  remedy  was  to  decline  to  answer,  on  the  ground  that  his 
answer  might  tend  to  criminate  him.  "  It  does  not  appear  to 
me,"  said  Jessel,  M.R,  "  that  the  ancient  practice  of  the  Court 
of  Cliancery  on  this  head  has  been  abolished  or  interfered 
with  by  the  Judicature  Act,  or  by  the  Orders."     In  the  sub- 

(a)  Stem  v.  Sevaetofulo  (14  C.  B.  N.  S.  737).  See  also  ViUehmsiiet 
V.  Tohin,  L.  R.  4  C.  P.  184. 

(6)  L.  Rep.  4  C.  P.  70;  19  L.  T.  N.  S.  423;  38  L.  J.  115,  C.  P.; 
17  W.  R.  142. 

(c)  Inman  v.  Jenkins  (L.  Rep.  5  C.  P.  738 ;  22  L,  T.  N.  S.  659 ;  39 
L.  J.  258,  C.  P. ;  18  W.  R.  897). 

(d)  L.  R.  8  C.  D.  645. 
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Tkvtiv.      sequent  case  of  Allhnsen  v.  Lab(mchere,(a)  James,  L.J.,  said : 
CHAPni  XII.   "  1  am  bound  to  say  from  my  experience  of  interrogatories  in 
the  Courts  of  Chancery,  that  the  decision  in  Fisher  v.  Owen 
was  entirely  in  accordance  with  everything  that  has  been 
decided  here.      Nobody  was  ever  allowed  to  object  to  a 
relevant  question  because  that  question  tended  to  criminate 
himself.     He  might  object  to  answer  it,  but  it  was  never  a 
ground  of    demurrer  to  an  interrogatory,   or  a  ground   for 
striking  it  out,  that  the  answer  might  involve  him  in  a  crime." 
Cotton,  L.J.,  pointed  out(6)  that  what  had  always  been  the 
practice  of  the  Court  of  Chancery  was  now,  by  s.  25  subsec- 
tion 1 1  of  the  Judicature  Act  of  1873,  the  universal  practice 
in  all  Divisions  of  the  High  Court.     Brett,  L.J.,   doubted 
whether  the  equity   doctrine   was   properly    applicable  in 
common  law  cases ;  but*  he  added  :  "  That,  however,  is  past 
controversy ;  and  the  question  has  been  settled  by  a  Court 
of  Appeal.""(c) 
R«ft»aitogiyo        If,  howcver,  the  defendant  refuses  to  answer  the  iuterro- 
to  criSiSS^^"^  gatories  of  the  plaintiff,  or  any  of  them,  on  the  ground  that 
the  answers  would  tend  to  criminate  him,  the  Court  cannot 
compel  him  to  do  so. 

Thus,  in  Boioden  v.  Allen,(d)  the  defendant  declined,  on 
this  ground,  to  say  whether  he  was  the  publisher  of  the 
newspaper  containing  the  libel ;  and  Bramwell,  B.,  dismissed 
a  summons  for  further  and  better  answers.  On  appeal,  the 
Court  of  Common  Pleas  held  that  he  was  right  in  so  doing, 
as  sect.  19  of  the  6  &  y  Will.  4,  c.  76  (re-enacted  by  32  &  33 
Vict.  c.  24)  was  confined  to  a  bill  of  discovery  in  Chancerj', 
and  did  not  apply  to  interrogatories  at  common  law,  and 
the  Court  had  no  power  to  supply  the  omission. 

An  incorporated  company,  however,  would  probably  l>e 
compelled  to  answer,  as  it  could  not  be  made  criminally 
responsible  for  the  publication.(e) 

An  objection  to  answer  on  the  ground  that  the  answers 
"  might  tend  to  criminate"  the  defendant,  was  held  sufficient 
in  the  recent  case  of  Lamb  v.  Mun$ter.(f)  It  was  contended 
in  that  case  that  the  defendant  should  have  sworn  that  he 
was  "  advised  "  or  "  believed  "  that  his  answers  would  have 
the  effect  of  criminating  him ;  but  the  Court  was  of  opinion 
that  no  particular  form  of  words  was  necessary,  provided  it  is 
satisfied  on  the  oath  of  the  witness,  that  he  does  object  on 

(a)  L.  R.  3  Q.  B.  D.  654. 

(h)  See  p.  666.  (c)  See  p.  662. 

(d)  39  L.  J.  217,  0.  P.;  22  L.  T.  N.  S.  342 ;  18  W.  E.  695. 

{e)  King  of  the  Two  Siciliea  v.  Wilcox  (i  Simon,  N.  S.  335). 

(/)  L.  R.  loQ.  B.  D.  no. 
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the  ground  mentioned  by  liim,  and  that  his  objection  is  bond      ^^"  ^^- 
fide.  Chapibexii. 

If  the  defendant  justifies  the  libel,  and  has  in  his  posses-  innpeoti^of 
sion  documents  which  tend  to  disprove  the  truth  of  such  puSSSff?**  ^^ 
justification,  the  plaintiff  will  be  allowed  inspection  of  them.(fl) 

The  defendant  sometimes  desires  the  assistance  of   the  commission  to 
Court  to  enable  him  to  procure  evidence  material  to  the  wuSSS^. 
issues  which  lie  upon  him  to  prove. 

If  the  libel  relates  to  transactions  which  occurred  abroad, 
the  defendant  is  entitled  to  a  commission  for  the  examina- 
tion of  witnesses  on  the  spot  ;(i)  but  the  Court  may  make  it 
a  condition  of  the  order  that  the  defendant  state  what  he 
expects  them  to  prove.(c) 

On  an  affidavit  denying  that  he  is  the  author,  the  Court  inspection  by 
will  allow  him,  his  attorney,  and  witnesses  (without  naming  **«^®»*^*' 
them)  to  inspect  and  take  facsimile  copies  of  the  documents 
referred  to  in  the'plaintiff's  pleading.(c^) 

The  Court  will  not,  however,  allow  him  to  inspect  books  and 
papers  in  the  custody  of  the  plaintiff  in  order  to  establish  the 
truth  of  the  libel.  Macaulay  v.  8hackdl{e)  is  often  quoted 
as  an  authority  to  the  contrary ;  but  Pollock,  C.B.,  stated 
in  the  case  of  the  Metropolitan  Saloon  OmnHms  Company  v. 
Hawkins,(f)  that  that  case  merely  decided  that  the  defendant 
was  entitled  to  a  commission  to  examine  witnesses  at  the 
place  where  the  events  happened.  He  added :  "  A  person 
who  ventures  to  publish  a  libel,  or  utter  slander,  should  be  in 
a  condition  to  justify  his  conduct,  and  not  come  to  the  court 
to  ask  for  assistance  to  get  up  some  proof." '  Martin,  B , 
in  the  same  case,  said  :  "  Looking  at  the  case  of  Macaulay  v. 
Shackell,  although  it  is  difficult  to  collect  from  it  any  distinct 
proposition  as  to  the  right  of  a  defendant  in  an  action  for 
libel,  I  am  not  prepared  to  say  that  in  no  case  would 
he  be  entitled  to  an  inspection  ;  but  he  would  be  bound  t^ 
give  the  tribunal  to  which  he  applied  reason  to  believe  that 
there  was  some  particular  document,  which  he  coidd  specify 
and  put  his  hands  upon,  which  would  support  his  case  ;  and 
neither  a  court  of  law  or  equity  would  give  him  an  oppor- 
tunity of  searching  the  plaintiffs'  books,  in  order  to  get  up  a 
defence."(5r) 

(a)  CoUins  v.  Yaiea  and  another  (27  L.  J.  1 50,  Ex.). 

ib)  Thome  r.  Macaulay  {$  Madd.  230);  Macaulay  v.  Sliackell 
(2  Sim.  &  Str.  79);  S.  C,  Dom.  Proc.  i  Bl.  N.  S.  96;  Metropolitan 
Saloon  Omnibua  Company  v.  Hawkins  (4  H.  &  N.  146). 

(c)  Bamf  V.  Barclay  (15  C.  B.  N.  S.  849). 

(d)  Davey  v.  Pemherton  (11  0.  B.  N.  S.  628). 

(e)  Ubinvpra,  (/)  J7bi  eupra. 
ig)  4H.  &K.  150,  151. 


664 


LAW   OF   LIBEL. 


PlM  IV. 
Chaptxb  XIII. 


CHAPTER  XIII. 
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cation. 


PROCEEDmGS  AT  AOT)  AFTER  TRIAL  OF  ACTION. 

Bight  to  begin.   The  plaintifiF,  at  the  trial,  is  always  entitled  to  begin,  even 
where  the  onus  of  proving  all  the  issues  lies  on  the  defendant. 

The  practice  upon  this  point  remained  for  a  long  time 
unsettled  ;(a)  but  in  the  year  1833  a  resolution  was  come 
to  by  the  judges  that  "  In  actions  for  libel,  slander,  and 
injuries  to  the  person,  the  plaintiflP  shall  begin,  although 
the  affirmative  issue  is  on  the  defendant."(6)  In  Mercer  v. 
Whall,  Lord  Denman  said  that  this  was  not  at  all  intended 
to  introduce  a  new  practice,  but  was  limited  to  a  declaration 
of  that  rule,  which  they  never  would  have  promulgated  if 
they  had  not  believed  it  to  be  law.(c) 

Wliere  the  publication  is  not  admitted,  the  plaintiff's  first 
step  will  be  to  give  prima  fade  evidence  of  the  publication, 
by  the  defendant,  of  the  libel.  As  to  this,  there  is  little  to 
add  to  what  has  been  said  in  Chapter  XL  upon  the  evidence 
sufficient  to  sustain  an  indictment.(c?) 

Sect.  27  of  the  Common  Law  Procedure  Act,  1854, 
provides  that  "  comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine, 
shall  be  permitted  to  be  made  by  witnesses ;  and  such  writings, 
and  the  evidence  of  witnesses  respecting  the  same,  may  be 
submitted  to  the  Court  and  jury  as  e\ddence  of  the  genuine- 
ness or  otherwise  of  the  writing  in  dispute.*' 

Publication  may  be  proved  by  the  admission  of  the  defen- 
dant ;  but  an  admission  of  writing  the  libel  is  no  evidence  of 
publishing;  and  an  admission  that  the  defendant  was  the 
editor  of  a  periodical  at  a  certain  date  is  not  evidence  to 
connect  him  with  a  libel  published  in  that  periodical  subse- 
quently to  that  date.(e) 

If  the  libel  is  lost,  secondary  e^'idence  may  be  given  to 
connect  the  defendant  with  its  publication.(/) 


Comparison  of 
handwriting. 


AdmiRfflon  of 
defendant 


Where  libel  ia 
lost. 


(a)  Goober  v.  Wdkley  (3  C.  &  P.  474 ;  i  M.  &  M.  248) ;  CcMcn  t. 
Jam&8  (3  C.  &  P.  505,  and  i  M.  &  M.  278,  where  see  a  learned  note  by 
the  reporter). 

(6)  Carter  v.  Jones  (6  C.  &  P.  64;  i  M.  &  R  281. 

(c)  5  Q.  B.  463.  (d)  Vide  ante.  pp.  576  sea, 

(e)  The  Seven  Bishops'  case  (4  St.  Tr.  300) ;  MacleodY.  WakUy  (3  C. 
&  P.  31 1).  (/)  See  Gatliercole  v.  MiaU  (15  M.  &  W.  319)- 
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Thus,  in  the  case  of  Johnson  v.  Hudson  and  Morgan,{a)  ^^'*  ^^' 
where  the  libel  complained  of  was  a  song,  which  had  been  chaftm  xiii. 
published  by  singing  in  the  street.  The  copy  which  was 
sung  had  been  destroyed,  but  it  appeared  that  it  had 
been  sung  from  a  printed  paper  taken  from  the  defen- 
dant Hudson's  shop  from  a  parcel  containing  about  300 
copies.  The  person  who  sang  it  swore  that  it  corresponded 
with  a  printed  song  which  was  produced,  and  which  had 
Morgan's  name  on  it  as  printer ;  and  one  of  Morgan's  journey- 
men swore  that  the  printed  song  produced  corresponded  with 
that  which  Morgan  had  printed  and  delivered  to  Hudson. 
This  was  held  suSicient  secondary  evidence  to  connect  Morgan 
with  the  libeL 

So,  in  the  case  of  Gathercole  v.  MiallJ(fi)  after  proof 
that  a  newspaper  had  been  left  at  a  literary  institution, 
and  had  been  removed  without  authority,  and  was  be- 
lieved to  have  been  lost  or  destroyed,  secondary  evidence 
was  admitted  to  identify  it  with  the  paper  containing  the 
libel.  But  in  this  case  the  evidence  was  offered,  not  to 
connect  the  defendant  with  the  publication  of  that  particular 
copy,  but  to  show  that  the  libel  had  obtained  an  extensive 
circulation. 

Evidence  that  the  libel  was  in  the  handwriting  of  the 
daughter  of  the  defendant,  who  usually  wrote  his  letters  of 
business,  was  held  to  be  no  evidence  of  publication  by  the 
defendant,  in  the  absence  of  evidence  to  show  that  it  was 
written  by  his  procurement ;  and  it  was  held  that  the  daughter 
could  not  be  called  to  say  by  whose  authority  she  wrote  it,  as 
it  might  criminate  her.(c)  This  latter  proposition,  however, 
is  not  law  now.  The  daughter  would  be  obliged  to  take  the 
oath ;  but,  when  the  question  was  put  to  her,  she  would  be 
allowed  to  refuse  to  answer  if  the  answer  might  tend  to 
criminate  her. 

Where  the  libel  is  contained  in  a  communication  to  a  State  Libei  addressed 
ofl&cer  or  department,  the  judge  must  decide  first  whether  it  is  I,?  depwtmottL 
privileged  from  being  produced  on  grounds  of  public  policy ; 
and  if  he  decides  that  it  is,  then  no  evidence  can  be  given  of 
its  contents. 

In  the  case  of  Anderson  v.  HamUton^id)  Lord  Ellen- 
borough  observed :    "  It  is  said  that  the   fact  that  there 

(a)  7  A.  &  E.  233,  in  noiia. 

(h)  15  M.  &  W.  319.  (c)  Harding  v.  Greening  (i  Moore,  479). 

((i)  2  B.  &  B.  157,  n. ;  cited  by  Lord  'ChelmBford  in  Sidce  v.  Griffith 
(L.  Rep.  2  P.  0. 428 ;  S.  C,  6  Moore,  P.  0.  0.  N.  S.  18 ;  20  L.  T.  N.  S. 

197). 
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Pl»T   IV. 

CHApnR  XIII, 


Pnfting  in  the 
libel. 


Amendment  of 
variance. 


Introductory 
arerments. 


Proof  of 
innuendoes. 


has  been  a  complaint  made  against  the  defendant  by 
the  plaintifi'  to  Lord  Liverpool,  is  the  only  fact  sought  to 
be  put  in  evidence  on  this  occasion ;  but  it  is  not  com- 
petent for  the  defendant  to  get  at  that  fact,  if  it  be 
embodied  in  an  ofl&cial  letter.  Neither  can  an  extract  of 
such  a  letter  be  admitted,  for  the  plaintiff  must  be  entitled  to 
the  whole  or  none." 

After  sufficient  evidence  has  been  given  to  connect  the 
defendant  with  the  publication,  the  libel  should  be  put  in  and 
read. 

Should  there  appear  to  be  any  variance  in  the  libel  read 
from  the  matter  charged  in  the  statement  of  claim,  the  Court 
or  the  judge  has  ample  power  to  amend  the  record,  as  in  his 
discretion  he  may  think  most  conducive  to  the  ends  of 
justice.(a) 

Where  the  declaration  merely  set  out  the  effect  of  a  libel- 
lous letter,  Wightman,  J.,  allowed  it  to  be  amended  by  setting 
out  the  letter  verbatim, -mth  the  words  "meaning  thereby" 
immediately  before  the  libel  charged  in  the  declaration, 
and  offered  to  postpone  the  trial  to  enable  the  defendant 
to  justify  the  amended  declaration ;  but  the  defendant 
declined  to  avail  himself  of  the  offer,  and  the  jury  found  a 
verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
Court  of  Exchequer  held  that  the  amendment  was  properly 
made.(6) 

Where  the  declaration  stated  that  the  defendant  published 
a  libel  "contained  in,  and  being  an  article,  in  a  certain 
weekly  publication  or  paper  called  the  Fatd  JPry,''  and  at 
the  trial  the  publication  proved  was  that  the  defendant 
had  given  a  printed  slip  of  paper,  appearing  to  have  been 
cut  from  the  Faul  Fry,  to  several  persons  to  read,  the 
declaration  was  amended  by  striking  out  the  words  quoted 
above.(c) 

As  introductory  averments  are  no  longer  necessary,  it  is 
apprehended  that,  if  inserted,  they  may  be  treated  as  sur- 
plusage, and  need  not  be  proved. 

To  prove  that  the  words  have  the  meaning  which  is 
attached  to  them  by  the  innuendoes,  and  that  they  refer 
to  the  plaintiff,  it  often  becomes  necessary  to  call  witnesses 
who  are  acquainted  with  the  circumstances  out  of  which  the 
libel  arose,  and  who  are  therefore  capable  of  saying  to  whom 
it  applies,  and  what  meaning  it  bears  when  read  by  the  light 


(a)  Bules  of  1883,  Order  xxviii.  E.  i. 
(6)  Satmdere  v.  Bate  (i  H.  &  N.  402). 
{•)  Foster  v.  Pointer  (9  C.  &  P.  718). 
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of  surroTinding  circTimstaiices*(a)     For  the  purpose  of  iden-      ^^^^jv. 
tifjing  the  plaintiff  with  the  subject  of  the  libel,  evidence  of  chiptm  xiii. 
his  having  been  laughed  at  at  a  public  meeting  is  admis^ 
sible.(6) 

But  where  a  meaning  is  sought  to  be  put  upon  words  wliich 
differs  from  their  ordinary  construction^  a  foundation  must 
be  laid  for  it  by  showing  that  something  occurred  which 
gave  them  a  special  meaning,  and  then  the  witnesses  may 
be  asked,  with  reference  to  those  occurrences,  what  was  the 
sense  in  which  they  understood  the  words.(c) 

It  is  not  necessary  to  give  evidence  of  the  meaning  of 
words  which  are  in  common  use,  although  they  may  not  have 
existed  long  enough  to  be  found  in  the  last  edition  of  the 
£nglish  dictionary  ;(d)  nor  is  it  necessary  to  explain  by 
evidence  ordinary  historical,  figurative,  or  parabolical  terms 
and  allusions.(e) 

It  is  the  duty  of  the  judge  to  say  whether  the  publication 
is  capable  of  the  meaning  ascribed  to  it  by  the  innuendo ; 
but  when  the  judge  is  satisfied  of  that,  it  must  be  left  to  the 
jury  to  say  whether  the  publication  has  the  meaning  so 
ascribed  to  it.(/  ) 

When  the  inference  of  malice  is  rebutted  by  the  occasion  Evidence  of 
of  the  publication,  it  will  be  necessary  for  the  plaintiff,  in  priJi^.'^**"' 
order  to  avoid  a  nonsuit,  either  to  show  that  the  libel  con- 
tains intrinsic  evidence  of  malice,  or  to  give  extrinsic  proof 
of  it. 

Once  the  judge  has  ruled  that  the  occasion  of  the  publica- 
tion is  privileged,  the  onus  is  upon  the  plaintiff  of  showing 
that  the  defendant  acted  maliciously/^)  This  is  not  proved 
by  showing  that  the  defendant  had  no  reasonable  grounds  for 
his  belief,  if  as  a  matter  of  fact  he  did  believe  in  the  truth  of 
his  assertions.(A)  For  "  a  man,"  as  observed  by  Cotton,  L.J., 
"  may  be  wanting  in  reasoning  power,  or  he  may  be  very 
stupid  ;  still  he  may  be  acting  borui  fide,  honestly  intending  to 
discharge  a  duty."(^) 

It  is  a  matter  of  law  to  be  decided  by  the  judge  whether 

(a)  See  2  Starkie  on  Evidence,  628. 

(6)  Qodk  V.  Ward  (4  M.  &  P.  99;  6  Bing.  412) ;  and  see  Du  Boat  v. 
Beresford  (2  Camp.  512). 

(c)  See  Davnes  t.  Hartley  (3  Ex.  200);  Broome  v.  Gosden  (i  C.  B. 
728) ;  Bamett  v.  Alien  (3  B-  &  N.  376 ;  27  L.  J.  412,  Ex.) ;  Brunswick 
(Duke  of)  V.  Harmer  (3  0.  &  K.  10). 

(d)  Homer  v.  Taunton  (5  H.  &  N.  661). 

(e)  Hoare  v.  Silverlock  (12  Q.  B.  624). 

(/)  Blagg  v.  8turt  (10  Q.  B.  899.     See  p.  908). ' 

(a)  Glcvrh  v.  Molyn&ux  (L.  R.  3  Q.  B.  D.  237). 

Qi)  Ibid.  (i)  ibid,  p.  249. 
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pam^iv.  evidence  to  show  that  the  defendant  wrote  the  libel  in 
jhakbbziil  question,  with  actual  malice  against  the  plaintiff.  A  long 
practice  of  libelling  the  plaintiff  may  show  in  the  most  satis- 
factory manlier,  that  the  defendant  was  actuated  by  malice 
in  the  particular  publication,  and  that  it  did  not  take  place 
through  carelessness  or  inadvertence ;  and  the  more  the  evi- 
dence approaches  to  the  proof  of  a  systematic  practice,  the 
more  convincing  it  is.  The  circumstance  that  the  other 
libels  are  more  or  less  frequent,  or  more  or  less  remote  from 
the  time  of  the  publication  of  that  in  question,  merely  affects 
the  weight,  not  the  admissibility,  of  the  evidence."(a) 

Where  evidence  is  given  of  statements  made  by  the  defen- 
dant a  long  time  after  the  publication  of  the  libel  charged  in 
the  declaration,  the  judge  should  point  out  to  the  jury 
distinctly  the  interval  between  the  libel  and  the  subsequent 
statements,  and  suggest  to  them  to  take  into  their  consider- 
ation the  possibility  that  such  statements  might  refer  to 
something  which  happened  after  the  libel,  so  as  not  to  show 
malice  at  the  time  of  the  publication.(6) 
By  reference  to  It  has  sometimes  been  sought  to  prove  express  malice  by 
piS*.^*"'*        reference  to  the  defendant's  pleas. 

In.the  case  of  Wilson  v.  JRobinson(c)  the  Court  of  Queen's 
Bench  held  that  the  fact  that  the  defendant  had  pleaded  a 
justification  of  the  libel,  which  he  abandoned  at  the  trial, 
was  no  evidence  of  malice,  for  the  purpose  of  depriving  liim 
of  the  protection  which  he  derived  from  the  libel  being  a 
privileged  communication,  and  that,  at  the  utmost,  the  plea 
could  only  have  been  urged  in  aggravation  of  damages,  if 
the  jury  had  found  that  the  libel  was  not  a  private  conmiu- 
nication  in  the  course  of  business. 

In  the  case  of  Simpson  v.  Rdbinson^d)  the  plaintiff 
expressed  in  court  his  willingness  to  accept  an  apology 
and  nominal  damages,  the  defendant  not  persisting  in  a 
justification  of  the  truth  which  he  had  pleaded.  The  defen- 
dant refused  this  offer ;  and,  though  he  gave  no  evidence  in 
support  of  the  justification,  he  did  not  withdraw  the  charge. 
Erie,  J.,  told  the  jury  that  they  might  consider  the  whole  of 
the  defendant's  conduct,  with  reference  to  the  question  of 
malice,  and  that  acts,  although  subsequent,  might  indicate 
the  existence  of  motives  at  a  former  time ;  and,  with  refer- 
ence to  the  question  of  damages,  he  remarked  that  the  jury 
should  consider  the  nature  of  the  imputation,  how  it  had 

(a)  3  H.  L.  C.  D.  414. 

{}))  Hemmings  v.  Gasson  (El.  BL  &  El.  346;  27  L.  J.  252,  Q.  B.). 

(c)  7  Q.  B.68.  {d)  12Q.  B.  511. 
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been  made,  and  how  it  had  been  persisted  in  down  to  the  ^^^^' 
time  of  the  verdict,  and  they  shoidd  calmly  consider  what  Chxptm  xui. 
damages  would  reinstate  the  plaintiffs  character;  and  the 
Court  of  Queen's  Bench  upheld  this  direction.  Lord 
Denman,  C.J.,  in  delivering  the  judgment  of  the  Court,  said : 
"The  defendant's  conduct  in  putting  a  justification  on  the 
record  which  he  does  not  attempt  to  prove,  and  will  not 
abandon,  may  be  taken  into  consideration  as  proving  malice 
and  aggravating  the  injury.  And,  if  the  defendant's  conduct 
in  that  respect  may  at  all  affect  the  verdict,  every  other  part 
of  his  conduct  showing  the  same  disposition  may  equally  be 
laid  before  the  jury:  refusing  to  make  reparation  for 
unjustifiable  slander  may  have  that  effect;  and  the  malice 
proved  to  exist  at  the  time  of  the  trial,  but  connected  with 
the  subject  matter  of  it,  may  well  be  believed  to  have  existed 
at  the  time  of  speaking  the  words."(a) 

Some  strong  observations  of  Willes,  J.,  to  a  contrary 
effect,  are  to  be  found  in  Cavlfidd  v.  WhitworthQi)  (an 
action  for  slander),  where  his  Lordship  said  :  "  The  other 
circumstance  relied  on  was  the  plea  of  justification;  but 
the  rule  is  clear  that  when  there  are  more  issues  than  one, 
the  pleadings  on  one  of  them  cannot  be  used  as  evidence 
to  establish  the  opponents'  case  on  another.  It  would  be 
astonishing  if  the  plea  of  justification  of  itself  were  sufficient 

to -.establish  the  allegations  in  the  declaration The 

decision  in  Simpson  v.  Robinson  does  not  come  up  to  the 
statement  in  the  marginal  note,  for  it  had  reference  to  the 
damages  only.  I  am  free  to  say  that  I  consider  that  the  deci- 
sions on  this  subject  which  were  given  about  the  time  of  the 
caae  of  Simpson  v.  Bohinson  are  not  creditable  to  the  law, 
and  I  hope  that  they  will  at  some  time  be  revised." 

The  question  of  express  malice  ought  not  to  be  left  to  when  qaMUoa 
the  jury,  unless  the  evidence  raises  a  probability  of  malice.  m.^w'Smid 
and  is  more  consistent  with  its   existence   than   with  its  ^^•'*^J"^' 
non-existence;  for  the  onus  of  proving  malice  lies  on  the 
plaintiff.(c) 

Where,  however,  the  question  of  privilege  involves  matters 
of  fact,  which  are  disputed,  it  will  be  for  the  jury  to  find  the 

(a)  12  Q.  B.  513,  514. 

(h)  18  L.  T.  K  S.  527;  16  W.  R.  936. 

(c)  SomerviUe  v.  Hawkins  (10  C.  B.  590);  Taylor  v.  Hawkins  (16 
Q.  B.  308);  Caidfield  v.  Wkiiworth  (18  L.  T.  N.  S.  527);  Lawless  v. 
An^'Egyptian  Cotton  Gom/pcmy  (L.  Bep.  4  Q.  B.  262 ;  38  L.  J.  1 29, 
Q.  B.);  8piU  V.  Maule  (It.  JRep.  4  Ex.  232;  38  L.  J.  138,  Ex.;  20 
L.  T.  N.  S.  675 ;  17  W.  B.  805). 
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V£nrr.     facts,  and  for  the  judge  to  decide  whether  the  facts  so  found 
CHAwim  xiiT.  make  the  publication  privileged.(a) 

Eridence  of  The  next  part  of  the  plaintiffs  case  which  requires  to  be 

^*°*^*'  considered  is  the  evidence  to  be  offered  in  respect  to  the 

damages  claimed. 

The  amount  of  general  damages  is  entirely  a  matter  for 
the  jury,  who  may  assess  the  damages,  on  proof  of  the 
publication  of  the  libel,  without  any  evidence  of  actual 
damage.(2)) 

The  plaintiff  may  rest  his  case  upon  the  charactor  of  the 
imputations,  or  he  may  offer  evidence,  in  aggravation,  of  the 
injury  he  has  sustained.  For  the  latter  purpose  he  may  prove 
that  the  libel  has  been  extensively  circulated,  although  such 
circulation  be  not  traced  to  the  defendant  ;(c)  or  that  the 
libel  has  caused  him  to  be  the  subject  of  laughter  ]{d)  and  he 
may  prove  the  manner  of  the  pubKcation.(e) 

Where  there  are  actions  pending  against  other  parties  for 
publishing  the  same  libel,  the  jury  are  not  to  take  them  into 
account,  as  the  plaintiff  has  a  right  to  recover  against  the 
defendant  all  the  damage  which  arose  from  his  wrongful 
act.(/) 

The  conduct  of  the  defendant  may  also  influence  the 
amount  of  the  verdict ;  and,  therefore,  the  plaintiff  may  give 
evidence  of  express  malice,  the  nature  of  wliich  has  already 
been  treated  of.(^)  But,  where  other  libels  are  read  for  this 
purpose,  the  jury  should  be  cautioned  not  to  give  damages  in 
respect  of  them,  but  only  to  consider  them  so  far  as  they 
prove  the  malicious  nature  of  the  libel  which  is  the  subject  of 
the  action  they  have  to  try.(A)  The  omission  of  the  judge  to 
do  this  is  not,  however,  a  misdirection.(t) 

Not  only  is  express  malice  a  proper  matter  for  the  jury  to 
consider,  in  determining  the  amount  of  damages,  but  gross 
negligence  in  inserting  a  libel  in  a  newspaper  is  also  a  reason 
for  giving  a  substantial  sum.(y) 

(a)  Beatson  v.  Skene  (5  H.  &  N.  838 ;  29  L.  J.  430,  Ex.) ;  SUtce  ▼. 
Griffith  (L.  Bep.  2  P.  C.  420;  6  Moore,  P.  C.  C.  N.  S.  18;  20  L.  T. 
N.  S.  197). 

(h)  THpp  T.  Thomas  (3  B.  &  0.  427) ;  Ingram  v.  Latcson  (6  Bing. 
N.  C.  212) ;  Shepheard  v.  Whitaker  (L.  R.  10  C.  P.  502). 
•(c)  Gathercole  v.  Miall  (15  M.  &  W.  319). 

(d)  Cook  V.  Ward  (6  Bing.  409). 

(e)  Vines  v.  Serrell  (7  C.  &  P.  163). 

(/)  Frescoe  v.  May  (2  F.  &  F.  122) ;  Harrisoii  v.  Pearce  (i  F.  4  F. 
567).  (g)  Vide  anUy  p.  668,  699. 

(h)  Pearso7b  v.  Le  Maiire  (5  M.  &  G.  700). 
(i)  Darby  v.  Ouseleij  (i  H.  &  N.  I ;  25  L.  J.  229;  Ex.). 
0' )  Smith  V.  Harrison  (i  F.  &  F.  565). 
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Where  the  libel  is  published  of  the  plaintiff  in  the  way  of  his      ^^^v- 
trade,  he  may  give  general  evidence  of  a  decrease  in  his  trade,  chaptm  xiil 
even  after  the  commencement  of  the  action,  and  although  EvWence  of 
his  pleading  contains  no    allegation    of    special    damage.  d!S?i!^aB- 
Thus,  where  the    declaration    averred    generally  that,  by  ***"•"• 
reason  of  the  libel,  the  plaintiff  was  injured  in  his  reputation 
as  shipowner  and  master  mariner^  and  it  was  believed  that 
his  ship  was  unfit  for  freight  and  passengers  of  respecta- 
bility, and  that  he  had  conducted  himself  dishonestly  and 
improperly  in  relation  to  an  intended  voyage,  the  plaintiff 
was  allowed  to  prove  what  was  the  average  profit  to  a  captain 
of  a  ship  upon  an  East  India  voyage,  and  that,  upon  the 
first  voyage  which  he  took  after  the  publication  of  the  libel, 
and  after  the  commencement  of  the  action,  his  profits  were 
nearly  £1,500  below  the  average.     On  a  motion  for  a  new 
trial,  on  the  ground  of  misdirection,  the  Court  held  that  the 
evidence  was  properly  admitted.      Coltman,  J.,  said :  "  With 
respect  to  the  damages,  the  jury  must  have  some  mode  of 
estimating  them ;   and  they  could  not  be  in  a  condition  to 
do  so  unless  they  knew  something  of  the  nature   of  the 
plaintiffs    business,  and  of  the  general   return   from    his 
voyages."    And  Maule,  J.,  who  had  tried  the  case,  said  the 
evidence  was  admitted  "  only  that  the  jury  might  know  wliat 
sort  of  business  the  plaintiff  carried  on ;  for  the  same  amount 
of  damages  ought  not  to  be  given  in  respect  of  a  libel  on  a 
plaintiff  in  the  way  of  his  business,  where  his  trade  is  small, 
as  where  his  trade  is  large."(») 

And  in  the  more  recent  case  of  Harrison  v.  Pearcejlfi) 
which  was  an  action  for  libel  upon  a  newspaper  pro- 
prietor, the  Court  of  Exchequer  held  that  Martin,  B.,  had 
properly  admitted  evidence  to  prove  that  the  circulation  of 
the  plaintiffs  papers  had  greatly  declined  after  action 
brought,  as  "  the  damage  proved  was  general  damage,  not 
special ;  the  action  was  maintainable  without  it ;  and  in 
many  ready-money  businesses  it  was  impossible  to  give 
evidence  of  specific  customers  lost"  "If,"  said  Pollock, 
C.B.,  in  this  case,(c)  "a  period  has  elapsed  between  the 
commencement  of  the  action  and  the  trial  of  the  cause, 
which  has  disclosed  circumstances  calculated  to  throw  light 
upon  the  question  of  general  damage,  the  plaintiff,  in  my 
opinion^  has  a  right  to  give  it  in  evidence,  in  order  that  th(^ 

(a)  Ingram  t.  Lawson  (6  Bing.  N.  C.  212). 

{6)  I  F.  &  F.  567.     See  p.  570,  i/n  rwtie,  and  32  L.  T.  Rep.  298.    See 
also  Ashley  y.  Harrison  (i  Esp.  48) ;  Evans  v.  Harries  (i  M.  &N.  251). 
(c)  32  L.  T.  298. 
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Pabt  IV. 
Chaptxr  XIII. 


ETidenoe  to 
rebut  defence. 


Defence. 


jury   may    be    able   more   correctly    and   satisfactorily   to 

judge."(a) 

It  should  be  noted  here  that,  although  written  slander  is 

actionable  without  proof  of  special  damage,  or  of  its  having 
been  published  of  the  plaintiff  in  the  way  of  his  trade,  cases 
may  occur  where  there  is  no  imputation  upon  the  plaintiffs 
character,  and  nothing  in  the  libel  which  could  injure  him  in 
the  esteem  of  those  who  might  believe  the  statements  com- 
plained of,  but  in  which,  nevertheless,  the  publication  may 
be  defamatory  of,  and  damaging  to,  the  plaintiff  in  the 
exercise  of  his  profession,  trade,  or  occupation.  In  cases 
such  as  these  the  averment  of  .the  plaintiff's  avocation  is 
material,  and,  if  traversed,  must  be  proved,(6)  unless  it  is 
admitted  on  the  face  of  the  libel.(c)  It  is  sufficient  to  prove 
that  the  defendant  acted  in  the  capacity  in  which  he  is 
libelled,  and  he  need  not  burden  himself  with  proof  that 
he  was  duly  appointed  or  is  legally  qualified,  unless  the 
libel  charges  the  contrary,  (c?) 

The  plaintiff  will  not  be  allowed  to  give  any  evidence  of 
special  damage  which  is  not  stated  in  his  pleading;  and 
the  special  damage  must  be  the  legal  and  natural  result  of 
the  publication  of  the  libel.(e) 

The  foregoing  is  an  outline  of  the  evidence  which  is 
necessary  to  prove  the  issues  which  lie  upon  the  plaintiff; 
and  it  is  usual  for  him  to  rest  liis  case  there,  and  call  upon 
the  defendant,  if  there  are  pleas  of  justification  on  the  record, 
to  establish  his  defence,  reserving  the  right  to  rebut  such 
defence  by  fresh  evidence ;  but  he  may  anticipate  the  justifi- 
cation if  he  thinks  fit,  and  give  all  his  evidence  at  the  outset 
He  will  not,  however,  be  allowed  to  give  part  of  such 
evidence  in  the  first  instance,  and  reserve  the  remainder  for 
the  reply.(/) 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel 
frequently  finds  it  advisable  to  abstain  from  calling  evidence, 
80  as  to  gain  the  advantage  of  making  the  last  speech  to 
the  jury.     The  defendant  should,  however,  be  prepared,  so 

(a)  As  to  remoteness  of  damage,  see  Cliamherlain  y.  Boyd  (La.  B- 
1 1  Q.  B.  D.  407). 

(b)  Manning  v.  Clement  (7  Bing.  362);  Wakley  v.  Healey  and 
another  (4  Ex.  53). 

(c)  Yrisairi  v.  GUment  (3  Bing.  441 ;  Jones  v.  Stevens  (11  Price, 

235)- 

(d)  Rutherford  v.  Evans  (6  Bing  451) ;  Jones  v.  Stevens  (ttbi  sup.)-, 

Beiryman  v.  Wise  (4  T.  R.  366) ;  Long  v.  Chuhb  (5  C.  &  P.  $5)- 

(e)  See  i  Wms.  Saunders,  243  d. ;  and  Vicars  v.  WUcoclcs  (8  East, 
I ;  2  Smith's  L.  0.  p.  487). 

(/)  Browne  v.  Murray  (i  Ry.  &  Moo.  254). 
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far  as  the  facts  will  allow  him,  to  rebut  the  plaintiflfs  proofs      i*^^'^- 
by  evidence.  chjjtbb  xiii. 

Where  the  case  made  out  against  the  defendant  is,  that  he  omiasionofpart 
was  the  author  of  the  libellous  publication,  he  may  prove  that  ^^^^^  ^^ 
the  publisher  of  it  has  omitted  portions  of  his  manuscript 
which  materially  qualify  and  render  less  offensive  the  part 
which  has  been  published.  But  the  omission  of  matter 
which  does  not  qualify  or  diminish  the  libellous  tendency  of 
the  remainder  does  not  make  the  defendant  less  responsible 
than  he  would  have  been  if  the  whole  had  been  printed.(a) 

It  is  doubtful  how  far  evidence  that  the  publication  was  Publication 
brought  about  by  the   plaintififs  contrivance  will   bar  the  bj^piaKtS!^"* 
action.     The  cases  would  seem   to   show  that,  to    establish 
such  a  defence,  it  is  necessary  to  prove   that  the  plaintiff 
caused  both  the  creation  of  the  libel  and  the  particular  pub- 
lication of  it  for  which  he  sues. 

In  the  case  of  Rex  v.  Waring,{h)  Lord  Alvanley  held 
that  where  the  libel  was  written  in  answer  to  a  letter  sent 
not  with  a  view  to  obtaining  •  a  character,  but  with  the 
intention  of  obtaining  such  an  answer  as  should  be  the 
ground  of  an  action  for  libel,  the  action  could  not  be. 
sustained.  And  where  it  was  sought  to  prove  the  pub-  • 
lication  of  a  libellous  caricature  by  a  witness  who,  having 
heard  that  the  defendant  had  a  copy  of  it,  had  gone  to  his 
house  and  requested  to  see  it,  Lord  Ellenborough  ruled  that 
this  was  not  sufficient  evidence  of  publication  to  support 
an  action.(c) 

In  a  contrary  direction  are  the  cases  of  Cooh  v.  Ward,{d) 
and  the  Ihcke  of  BrujiswicJc  v.  Harmer.{e)  In  the  first  of 
these  it  was  held  that  the  fact  that  the  plaintiff  had  put  in 
circulation  a  ridiculous  story  of  himself,  did  not  justify  the 
defendant's  publishing  it  in  a  newspaper.  In  the  second 
case  the  only  evidence  of  publication  was  the  sale  of  a  copy 
of  the  newspaper  to  a  person  who  had  been  sent  by  the  plain- 
tiff to  purchase  it,  and  who  had  handed  it  when  purchased  to 
the  plaintiff.  But  a  copy  of  the  same  paper,  purporting  to 
have  been  published  more  than  six  years  before  the  commence- 
ment of  the  action,  was  also  produced  from  the  British  Museum. 
The  Court  held  that  the  publication  was  proved,  and  Coleridge, 
J.,  in  delivering  the  judgment  of  the  Court,(/)  said :  "  The 
defendant,  who,  on  the  application  of  a  stranger,  delivers  to 
him  the  writing  which  libels  a  third  person,  publishes  the 
libellous  matter  to  him,  though  he  may  have  been  sent  for  the 

(a)  Tarpley  v  Blahy  (2  Scott,  655,  656).  (6)  5  Esp.  14. 

(c)  Smith  V.  Wood  ^3  Gamp.  323).  (d)  6  Bing.  409. 

(e)  14  Q.  B.  185.  (/)  Ibid,  189. 
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pawiv.  purpose  of  procuring  the  work  by  that  third  person.  So 
CgAFTKEXiiL  far  as  in  him  lies,  he  lowers  the  reputation  of  the  principal 
in  the  mind  of  the  agent,  which,  although  that  of  an 
agent,  is  as  capable  of  being  affected  by  the  assertions  as  if 
he  were  a  stranger.  The  act  is  complete  by  the  delivery ; 
and  its  legal  character  is  not  altered,  either  by  the  plaintiff's 
procurement  or  by  the  subsequent  handing  over  of  the  writing 
to  him." 

In  the  case  last  referred  to  there  could  be  no  doubt  that 

the  pletintiff  had  not  caused  the  original  publication  of  the 

libel,  but  had  only  adopted  a  ruse  to  procure  evidence  which 

might  disprove  the  plea  of  the  Statute  of  Limitations.     Had 

the  plaintiff  entrapped  the  defendant  into  composing  the  libel, 

it  is  submitted  that  the  maxim  Volenti  rum  fit  injuria  would 

have  furnished  the  defendant  with  a  complete  answer  to  the 

action. 

Proof  that  The  defendant  may  prove  that  he  was  not  the  author  of 

not»a&7"d   ^^  libel,  and  that  he  published  it  innocently,  as,  for  instance, 

t^thegibiiihedthat  it  was  inserted  in  a  magazine  which  he  sold  without 

^^'^  ^'        knowledge  of  the  contents,(a)  or  that  he  delivered  it  as  a 

porter.(6)    But  it  is  doubtful  whether  such  evidence  would 

entitle  him  to  the  verdict,  although  it  would  materially  affect 

the  damages,  as  well  as  (possibly)  the  plaintiffs  title  to  costs. 

PriTiiege.  When  the  defence  to  be  established  is  that  the  publication 

is  privileged,  the  defendant  should  be  prepared  with  e\ddence 

of  the  circumstances  under  which  it  was  published.     As  a 

rule,  however,  literary  publications,  when  privileged,  are  their 

own  witnesses  to  the  fact. 

It  is  not  necessary  to  repeat  here  what  has  been  said  in 
former  chapters(c)  as  to  the  essential  requisites  of  a  privileged 
publication. 
Denial  of  In  the  last  chapter   it  was    stated    that   the    plea    of 

piaintuTa  trade,  jiot  guilty  thrcw  upou  the  plaintiff  the  onus  of  proving 
all  the  material  allegations  in  the  declaration ;  but 
there  was  an  exception  to  this  rule ;  for,  where  the 
averment  of  the  plaintififs  trade  or  business  was  material, 
the  defendant  was  obliged  to  traverse  it  specially  if  he 
intended  to  question  it  at  the  trial.  When  such  a  plea 
was  on  the  record,  the  defendant  might  give  evidence  to 
prove  that  the  plaintiff  did  not  carry  on  the  business  or 
follow  the  avocation  alleged  in  the  declaration ;  and  it  was 
no  objection  to  such  evidence  that  it  also  showed  the  libel 

(a)  Olmhb  V.  Flannagan  (6  C.  &  P.  431). 

(h)  Day  V.  Bream  (2  M.  &  Rob.  54). 

(c)  Vide  amie,  chaps,  vii.,  viii,  and  iz. 
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to  be  true.(a)    The  new  rules  make  no  alteration  in  this      J*ai«iv. 
respect.  Chaptib  xiil 

If  the  old  plea  of  justification  was  not  proved  in  every  jostifioition. 
material  part  the  plaintiff  was  held  entitled  to  the  verdict 
upon  the  entire  issue  ;(6)  but  where  the  part  not  sustained  by 
the  evidence  related  to  only  a  small  portion  of  the  libel,  the 
judge  might  amend  the  plea  by  limiting  it  to  so  much  of  the 
libel  as  was  justified  by  the  evidence ;  the  effect  being  to 
entitle  the  plaintiff  to  some  damages  on  the  part  not  covered 
by  the  plea,  and  the  defendant  to  the  verdict  on  the 
remainder.(c) 

Where  the  libel  imputes  the  commission  of  a  crime  to  the  where  ubei 
plaintiff,  the  evidence  to  support  the  defence  of  justification  SSSSo?™' 
must  be  such  as  would  warrant  a  verdict  of  guilty  on  an  indict-  ^°*®' 
ment  for  the  crime.(f^     And  it  would  appear  that  if  the  jury 
find  that  the  charges  in  the  libel  are  proved,  the  plaintiff 
may  be  put  on  his  trial  for  the  offence,  without  the  intervention 
of  a  grand  jury.(g) 

The  record  in  a  criminal  case  is  not  admissible  evidence 
either  to  prove  or  disprove  the  truth  of  the  libel,  because 
it  is  res  inter  alios  acta :  the  parties  are  not  the  same,  neither 
are  the  rules  of  decision  and  the  course  of  proceedings.(/) 

In  an  action  for  saying  of  the  plaintiff  that  he  was  a  thief 
and  a  murderer.  Lord  Kenyon  said  that  if  there  had  been  a 
plea  of  justification  on  the  record,  he  would  have  tried  the 
truth  of  the  charges,  notwithstanding  the  acquittal.(^)  But 
if  the  libel  charges  that  the  plaintiff  was  convicted  of  the 
offence,  the  fact  must  be  proved  by  producing  a  copy  of  the 
record,  omitting  the  formal  parts  thereof,  certified  under  the 
hand  of  the  officer  having  the  custody  of  the  records  of  the 
court,  or  his  deputy.(A)  It  will  then  be  a  question  for 
the  jury  whether  the  libel  substantially  agrees  with  the  con- 
viction.(t) 

(a)  Manning  v.  Clement  (7  Bing.  368).  See  also  Eastwood  v. 
Holmes  (i  F.  &  F.  347). 

(6)  Weaver  v.  Lloyd  (2  B.  &  C.  678). 

(c)  Gory  v.  Bond  (2  F.  &  F.  241). 

(d)  Chalmers  v.  Shackell  and  others  (6  0.  &  P.  475) ;  Wilmett  v. 
Hartner  and  another  (8  C.  &  P.  695). 

(c)  See  note  (6)  to  Prosser  v.  Eowe  (2  0.  &  P.  422),  and  Cooh  v. 
FleU  (3  Esp.  133). 

(/)  Justice  V.  Gosling  (12  0.  B.  39);  2  Taylor  on  Evidence,  sect. 
1505. 

(g)  Enghmd  v.  Bourhe  (3  Esp.  80).  See  also  Cooh  v.  Field  (3 
Esp.  133). 

(h)  14  &  15  Yict  c.  99,  8.  13. 

(i)  Alexander  v.  North-Easteim  Railway  Compa^iy  (34  L.  J.  152, 
<J.  B. ;  6  B.  &  S.  240) ;  13  W.  K  651). 
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Pamiv.  rpj^^  gjg^  ^^^  gj.jj^g  ^f  ^jjg  jjl^gj  jj^^g^  l^g  justified  by  the 

ckaptbbxiii.  facts  broiiglit  forward  in  support  of  the  defence.  Proof  of  one 
ETidence  mu»t  act  donc  bv  the  plaintiff  is  not  sufficient  to  justify  the 
jiurtiiy  iting  of  imputation  oi  a  certain  character  to  him.  So  that  where 
the  defendants  pleaded  by  way  of  justification  to  the  words 
"  libellous  journalist,"  that  the  plaintiff,  intending  to  injure 
one  B.  B.  Cooper,  in  his  profession  as  a  surgeon,  published 
of  hiin  a  false,  scandalous,  malicious  and  defamatory  libel 
(setting  out  the  libel),  the  Court  held  that  the  plea  was 
not  proved  by  the  production  of  the  record  in  the  case 
stated  in  the  plea,  which  showed  that  £100  damages  had 
been  recovered  against  the  plaintiff.  Parke,  B.,  said :  "  I 
am  perfectly  satisfied  that  the  words  '  libellous  journalist ' 
do  not  mean  that  the  plaintiflf  had  been  guilty,  upon  one 
occasion  only,  of  having  merely  published  a  libel,  but  that  he 
has  been  guilty  of  gross  misconduct  as  a  journalist,  by  the 

habit  of  libelling  others I  take  it  to  be  clear  that 

the  publication  of  a  libel  which  may  make  a  man  civilly 
liable  only,  does  not  necessarily  lead  to  the  conclusion  that 
he  has  been  guilty  of  any  moral  misconduct.  The  words 
*  libellous  journalist,'  may  be  understood  in  that  sense ;  but 
it  appears  to  me  that  the  plea  does  not  convey  a  charge  of 
libelling,  but  an  imputation  that  the  plaintiff  published  from 
the  malicious  motive  of  injuring  Mr.  Cooper.  With  regard, 
therefore,  to  the  last  point,  as  to  the  effect  of  the  production 
of  the  record  in  the  case  of  Coojkt  v.  Wakhy,  I  think  it 
would  only  go  to  show  that  an  action  had  been  brought, 
and  that  the  plaintiff  in  that  case  had  obtained  a  verdict  for 
so  much ;  but  it  did  not  prove  the  plaintiff  to  be  a  libellous 
journalist  within  the  meaning  of  the  words  of  the  fifth 
plea."(a) 

"Where  the  moral  quality  of  the  act  is  ambiguous,  and 
the  libel  puts  a  bad  construction  upon  it,  the  evidence  must 
prove  circumstances  which  justify  the  complexion  given 
to  it. 

An  article  imputed  to  the  plaintiffs  that  they  had  bought 
goods  from  bankrupt  traders  under  the  market  price,  and 
while  they  were  insolvent,  and  that  the  plaintiffs  must  have 
known  they  were  insolvent,  and  were  disposing  of  the  goods 
in  fraud  of  their  creditors :  innuendo  that  they  had  been 
guilty  of  dishonest  dealings.  The  defendants  pleaded  that 
the  libels  were  true  in  substance  and  effect ;  and  in  support 
of  the  plea  proved  that  a  bankrupt  had  sold  to  the  plaiutifls 
a  large  quantity  of  cloth,  wliich  was  not  usually  sold  at  all, 

(a)  Wdkley  v.  Cooke  and  another  (4  Ex.  511,  517). 
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worth  about  £12,000  at  prices  greatly  under  the  market  vahie,  p^miv. 
and  at  a  loss  of  about  £1,300 ;  and  that  such  sales  were  on  Cbapt»i  xiii. 
a  promise  by  the  plaintiffs  not  to  resell  them  in  the 
Manchester  market,  and  were  not  in  the  usual  way  in  the 
markets,  but  by  private  arrangements,  and  that  the  last 
purchase  was  a  few  days  before  the  bankruptcy.  There  was 
no  express  evidence  that  the  plaintiffs  knew  the  circum- 
stances of  the  bankrupts  at  the  time,  or  supposed  them  to  be 
insolvent ;  and,  on  the  contrary,  people  generally  supposed 
them  to  be  solvent.  Erie,  C.J.,  left  it  to  the  jury  to  say 
whether  it  was  proved  that  the  plaintiff's  had  bought  the 
goods  knowingly,  under  such  circumstances  as  that  they 
were  guilty  of  dishonest  dealings,  and  the  jury  found  a 
verdict  for  the  plaintiff*s.(a) 

In  Warman  v.  Hineih)  the  libel  accused  the  plaintiff*  of 
bemg  a  "great  defaulter"  in  his  accounts  as  poor  law 
guardian,  and  not  paying  the  balance  due  from  him  till  an 
execution  to  levy  it  was  issued.  In  support  of  a  plea  of  justi- 
fication, it  was  proved  that  the  plaintiff"  had  used  the  parish 
money ;  that  when  he  went  out  of  office  he  made  himself 
debtor  to  the  parish  in  about  £130;  that  he  was  applied  to 
for  payment  repeatedly  by  his  successors  ;  and  that  he  finally 
borrowed  money,  or  a  subscription  was  made  for  him  by  his 
friends,  and  with  this  money  he  at  last  paid  the  parish ;  but 
no  execution  was  issued.  Lord  Denman,  C.J.,  left  it  to 
the  jury  to  say  whether  the  facts  proved  came  up  to  the 
imputation  of  the  plaintiff's  being  a  "great  defaulter ;"  and 
they  found  a  verdict  for  the  plaintiff.  On  a  motion  being 
made  for  a  new  trial,  the  Court  refused  to  grant  a  rule,  on  the 
ground  that  the  fact  that  the  plaintiff  was  a  defaulter  did 
not  prove  him  to  be  a  "great  defaulter."  Patteson,  J., 
said  :  "  Taking  the  plea  altogether,  it  means  that  the  plaintiff* 
did  not  pay  over  the  money,  but  made  great  default  and  paid 
in  small  sums,  and  did  not  till  a  long  time.  The  question, 
therefore,  was,  whether  there  was  a  criminal  default.  The 
jury  have  found  for  the  plaintiflF  on  this  issue,  being  of 
opinion,  I  presume,  that  the  defendant  was  not  a  criminal 
defaulter.  I  cannot  say  the  jury  were  wrong :  therefore  I 
can  see  no  ground  for  setting  aside  the  verdict,  and  I  do  not 
see  how  the  judge  could,  on  this  evidence,  have  told  the 
jury  that  they  must  find  for  the  defendant." 

In  order  to  prove  the  plea  of  apology  and  payment  into  -^i^'^^^fy^^^ 
court    under    Lord    Campbell's    Act,  the   defendant    mustrourT^ 
prove    that    the    libel    was    inserted    in    the    newspaper 

(a)  Behrens  v.  AUen  (3  P.  &  P.  135).  (6)  i  Jur.  820. 
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without  actual  malice  or  gross  negligence,  and  that  the 
apology  is  sufficient.(a) 

The  apology  must  be  printed  in  proper  type,  and  placed 
in  a  part  of  the  paper  where  ordinary  readers  would  be 
likely  to  see  it. 

In  the  case  of  Lafone  v.  SmithQ))  the  apology  was  in 
small  type,  amongst  the  notices  to  correspondents ;  and  the 
jury  found  that,  though  it  was  sufficient  in  its  terms,  the  type 
should  have  been  larger,  and  the  apology  should  have  been 
inserted  in  a  more  prominent  part  of  the  newspaper ;  they 
also  found  that  the  forty  shillings  paid  into  court  was  suffi- 
cient to  cover  the  damages,  whereupon  Martin,  B.,  directed 
a  verdict  for  the  plaintiffs  with  one  shilling  damages,  but 
reserved  to  the  defendants  leave  to  move  to  enter  the 
verdict  for  them  or  to  strike  out  the  damages;  but  the 
court  refused  to  grant  a  rule,  on  the  ground,  as  stated  by 
Pollock,  C.B.,  that  "an  apology  means  the  insertion  of 
something  which  may  operate  as  an  apology.  Inserting  an 
expression  of  regret  in  small  type,  suitable  only  to  a  notice 
to  correspondents,  amounts  to  this,  that  the  defendant  did 
not  insert  an  apology." 

The  evidence  to  support  the  defence  of  accord  and  satisfac- 
tion must  depend  entirely  upon  the  nature  of  the  case. 

The  defendant  is  not  confined  to  evidence  in  proof  of 
his  pleas,  but  is  at  liberty  to  offer  certain  matters  in  mitiga- 
tion of  damages,  and  to  negative  actual  malice.  To  this 
end  he  is  entitled  to  have  read,  as  part  of  the  plaintiffs 
case,  other  passages  of  the  publication  from  wliich  the 
words  declared  on  are  taken  ;(c)  but  this  right  is  subject  to 
certain  limits.  In  the  case  of  Darby  v.  OusdeyXd)  a  pas- 
sage from  a  subsequent  number  of  the  defendant's  newspaper 
having  been  given  in  evidence  by  the  plaintiff,  for  the  pur- 
pose of  showing  actual  malice,  the  defendant's  counsel 
proposed  to  read  as  part  of  the  same  evidence  another  para- 
graph in  the  same  paper,  relating  to  the  action,  but  Willes, 
J.,  ruled  that  it  could  not  be  so  read,  as  it  did  not  in  any 
degree  mitigate,  modify,  or  explain  the  article  put  in  as 
evidence  of  actual  malice.  On  appeal  to  the  Court  of 
Exchequer  it  was  held  that  the  learned  judge  had  properly 
refused  to  allow  it  to  be  read.     In  the  course  of  the  aigu- 

(a)  Riah  Allah  Bey  ▼.  Johnstone  (i8  L.  T.  N.  S.  620);  Janet  v. 
Mackie  (L.  Rep.  3  Ex.  i ;  17  L.  T.  N.  S.  151 ;  37  L.  J.  i,  Ex.;  16 
W.  R.  109). 

(6)  3  R  &  K  735. 

(c)  Cooke  y.  Hughes  (i  B.  &  M.  112).  See  also  Hedley  v.  Barlow 
(4  F.  &  F.  227). 

{d)  25  L.  J.  227,  Ex. ;  S.  0.,  I  H.  &  N.  I. 
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ment,  Pollock,  C.B.,  stated  the  rule  to  be  "  that  other  para-  ^^xtir. 
'  graphs  or  passages  of  a  document  put  in  by  the  plaintiff,  chawibxui. 
are  to  be  read  as  part  of  his  evidence,  if  they  are  connected 
vrith,  or  construe,  or  control,  modify,  qualify,  or  explain  the 
passages  wliich  have  been  read  by  the  plaintiff;  but  that 
was  not  the  case  in  the  present  instance.  Not  only  was  the 
article  an  entirely  distinct  one,  but  it  did  not  at  all  interpret, 
modify,  or  explain  the  passages  put  in  by  the  plaintiff,  and  it 
was  entirely  irrelevant  to  it ;  except  that  it  related  to  the 
plaintiff,  it  was  upon  a  different  subject.  It  did  not  in  the 
least  control  the  sense  of  the  libel  or  of  the  article  put  in 
as  evidence  of  the  malice  of  the  ]ihel"(a) 

Wliere  the  allegefl  libel  consists  entirely  of  a  criticism  on 
the  plaintiff's  book,  the  book  ought  to  be  put  in  as  part  of 
his  case,  and  if  he  refuses  to  do  so  he  will  run  the  risk  of 
not  keeping  his  verdict.(&) 

The  defendant  may  prove  in  mitigation  of  damages  thathedid 
not  originate  the  libel,  but  copied  it  from  a  newspaper.(c) 

Though  it  would   seem  that  evidence   of  the   plaintiffs  Eyidenoe  of 
general  bad  reputation  may  be  given  by  the  defendant,  evi-  TOmoS™  to  Mme 
dence  that  at  the  time  of  the  publication  of  the  libel  there  ^^  ■■  ^**^- 
were  rumours  and  reports  ailoat  to  the  same  effect  as  the  libel, 
is,  it  is  submitted,  not  admissible. 

It  is  true  that  such  evidence  has  sometimes  been  admitted : 
thus  in  the  case  of  T?ie  Sari  of  Leicester  v.  Walter{d)  a  witness 
was  allowed  to  prove  that,  before  and  at  the  time  of  the  pub- 
lication of  the  libel,  there  was  a  general  suspicion  of  the  plain- 
tifTs  character  and  habits ;  that  it  was  generally  rumoured 
that  such  a  charge  as  the  libel  imputed  had  been  brought 
against  him  ;  and  that  his  relations  and  former  acquaintances 
had  on  this  ground  ceased  to  visit  him.  The  counsel  for 
the  plaintiff  objected  that,  if  such  evidence  were  admitted, 
no  plaintiff  ought  to  come  into  court,  since  a  malicious  and 
artful  defendant  might  ruin  his  character  by  shaping  the 
defence  a  little  short  of  a  justificatioiL  The  learned  judge, 
Sir  Jas.  Mansfield,  C.J.,  admitted  that  he  never  could  answer 
to  his  own  satisfaction  this  objection,  but  said :  "  At  the 
same  time,  as  it  appears  to  have  been  decided  in  several 
cases  that,  if  you  do  not  justify,  you  may  give  in  evidence 
anything  to  mitigate  the  damages,  though  not  to  prove  the 
crime  which  is  charged  in  the  libel,  I  do  not  know  how  to 

(a)  25  L.  J.  229,  Ex. 

(6)  Fer  Erie,  C.J.,  and  Cockburn,  O.J.,  Strauss  y.  Francis  (4  F.  &  F. 
941,  1 109). 

(c)  Pearson  v.  Le  Maitre  (5  M.  ^  G.  719);  Saunders  v.  Mills  (6 
Bing.  213).  (d)  2  Gamp.  251. 
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Pawiv.  reject  these  witnesses.  Besides,  the  plaintiff's  declaration  says 
■Chaptbb  xui.  that  he  had  always  preserved  a  good  character  in  society, 
from  which  he  had  been  driven  by  the  insinuations  in  the 
libel.  Now  the  question  for  the  jury  is,  whether  the  plaintiff 
actually  suffered  this  gravamen  or  not.  Evidence  to  prove 
that  his  character  was  in  as  bad  a  situation  before  as  after  the 
libel  must  therefore  be  admitted."  This  case  was  followed 
by  the  King's  Bench,  in  an  action  for  words  imputing  to  the 
plaintiff  unnatural  practices.(a)  The  declaration  contained 
an  averment,  as  in  the  preceding  case,  of  the  plaintiff's  good 
character,  and,  to  contradict  this,  Grose,  J.,  allowed  a- witness, 
on  cross-examination,  to  be  asked  whether  he  had  not  heard 
reports  in  the  neighbourhood  that  the  plaintiff  had  been 
guilty  of  similar  practices.  Upon  this,  the  plaintiff's  counsel 
submitted  to  a  nonsuit,  and  afterwards  moved  the  Court  to 
set  it  aside  on  the  ground  that  the  evidence  was  improperly 
received,  to  contradict  that  wliich  was  matter  of  inducement 
only  and  immaterial.  The  Court  conceded  that  the  induce- 
ment was  immaterial,  but  said  that  the  evidence  was  not 
admitted  in  bar,  but  in  diminution  of  damages,  and  Lord 
Ellenborough,  C.J.,  added :  "  And  certainly  a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same  measure  of  damages 
with  one  whose  character  is  unblemished  :  and  it  is  compe- 
tent to  show  that  by  evidence."     The  rule  was  refused.(6) 

But  the  later  cases  are  against  admitting  such  e\idence. 
In  TJw77ipson  v.  Nyc,{c)  the  declaration,  without  any  pre- 
vious averment  of  the  plaintiff**s  good  character,  charged 
the  defendant  with  speaking  words  imputing  to  the  plaintiff* 
the  practice  of  unnatural  crimes.  At  the  trial  the  defen- 
dant's counsel  proposed  to  ask  a  witness,  in  cross-examination, 
whether  he  had  not  heard  from  other  persons  that  the 
plaintiff'  was  addicted  to  practices  of  this  kind.  Wilde,  C.  J., 
ruled  that  the  question  could'  not  be  put.  On  a  motion 
for  a  new  trial,  on  the  ground  of  the  wrongful  rejection  of 
this  evidence,  the  Court,  without  expressly  deciding  the 
general  point,  held  that  the  question  was  rightly  rejected,  as 
it  was  not  confined  to  reports  existing  before  and  at  the 
time  of  the  uttering  of  the  slander,  and,  therefore,  the 
reports  might  have  been  set  on  foot  by  the  defendant  him- 
self. Although  th.e  Court  based  its  judgment  upon  this 
narrower  ground,  it  is  clear  from  the  report  which  way  the 

(a)  V.  Moor  (i  M.  &  S.  284). 

(6)  See  also  Biqharda  v.  Richards  (2  M.  &  Rob.  557);  Earner  v. 
•  Merle  (referred  to  arguendo  in  Leicester y.  Walter)\  WilliamMX,  Callender 
(Holt,  N.  P.  307) ;  Moore  v.  Oastler  (2  St.  on  Evid.  641). 
(c)  16  Q.  B.  175. 
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opinion  of  the  judges  leaned.    Coleridge,  J.,  said :  "  I  am      p^-m^v. 

clearly  of  opinion  that  the  question  was  here  proposed  in  Chafhibxiii. 

too  general  a  form,  and  is  liable  to  the  objection  stated  by 

my  brother  Patteson,  whose    example  I    shall    follow  in 

abstaining  from  an  opinion  on  the  general  point.     I  will  go 

only  so  far  as  to  say,  that  I  do  not  wish  it  to  be  supposed 

that  I  am  in  favour  of  allowing  the  question  to  be  put  even 

in  its  most  limited  form ;  my  present  impression  is  against 

doing  so."    And  Erie,   J.,   said :    "  It  is  not  necessary  to 

give  any  opinion  as  to  the  admissibility  of  the  question  in  a 

qualified  form ;  many  learned  judges  have  admitted  it ;  but 

they  all  acted  on  a  decision  at  Nisi  Prius,  Earl  of  Leicester 

V.  Walter,  which  it  was  not  worth  the  plaintiffs  while  to 

question.(a)    But  in  Jones  v.  8tevens,{b)  the  point  was  brought 

before  the  full  Court  of  Exchequer ;  and  there  the  question 

was  held  to  be  inadmissible  in  its  general  form." 

Byles,  J.,  after  consulting  WiUes,  J.,  rejected  questions 
of  this  nature  at  Nisi  PHus.  The  action  was  for  slander 
imputing  forgery  ;  and,  at  the  close  of  the  plaintiffs  case,  the 
plaintiff  himself  was  put  into  the  box  and  tendered  for  cross- 
examination.  The  counsel  for  the  defendant  proposed  to  ask 
him  questions  as  to  his  past  conduct  and  life  ;  but  Byles,  J., 
said  that,  as  there  was  no  plea  of  justification,  no  question  could 
be  asked  which  would  go  to  the  justification ;  and,  after  con- 
sulting with  Willes,  J.,  his  Lordship  held  "  that  no'  evidence  of 
bad  character  or  questions  relating  to  the  plaintiffs  previous  life 
or  habits,  or  tending  to  discredit  him  and  to  mitigate  damages, 
were  admissible  either  on  cross-examination  or  examination 

in  chief."(0 
The  question  was  distinctly  raised    before  Mathew  and 

Cave,  J  J.,  in  the  recent  case  of  Scott  v.  Sampson{d),  in  which 
Lord  Coleridge,  C.J.,  rejected  the  evidence  at  Nisi  Priiis, 
This  ruling  was  upheld  by  the  Divisional  Court,  per  Mathew, 
J.,  on  the  ground  that  the  older  authorities  to  the  contrary 
have  no  application  to  the  pleadings  required  by  the  Judi- 
cature Acts,  which  must  set  forth  the  material  facts  on  which 
the  defendant  intends  to  rely ;  per  Cave,  J.,  after  an  elaborate  • 
examination  of  all  the  cases,  also  on  the  further  ground  that 
the  weight  of  authority  and  principle  was  against  the  ad- 
mission of  such  evidence.(e) 

(a)  In  that  case  the  jury,  notwithstanding  the  evidence,  returned  a 
verdict  for  the  plaintiff  for  £1,000  (i  Campb.  255). 

(6)  II  Price,  235.     See  Snowden^.  Smith  (i  M.  &  S.  286,  note). 

(c)  Bracegirdie  v.  Bailey  (i  F.  &  F.  538).  See  also  Waithtaan  v. 
Weever  (i  i  Price,  257,  n).  (d)  L.  E.  8  Q.  IB.  X>.  491). 

(e)  See  also  per  Fitzgerald  and  Hughes,  B.6.,  in  Bell  v.  Farke  (ir 
Ir.  0.  L.  Bep.  413). 
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duct to  mitigate 
damsges. 


As  to  a  third  kind  of  evidence  sought  to  be  given  in  this 
case — viz.,  evidence  of  particular  facts  tending  to  show  the 
character  and  disposition  of  the  plaintiff.  Cave,  J.,  was  of 
opinion  that  not  a  single  authority  could  be  cited  in  support 
of  its  admissibility. 

Apart  from  these  authorities,  there  appears  to  be  very 
good  reason  why  such  evidence  should  be  rejected,  as  the 
plaintiff  is  not  allowed  to  give  evidence  of  his  good 
character,(a)  nor  (unless  the  defence  set  up  be  that  the 
charges  are  true,  or  that  the  publication  is  privileged)  to 
prove  that  the  libel  is  false.(&) 

Where,  the  occasion  of  publication  being  privileged,  the 
plaintiff,  to  show  actual  malice  on  the  part  of  the  defendant, 
gives  evidence  of  the  falsity  of  the  imputations,  the  de- 
fendant is  bound  to  show  that  he  believed  them  to  be  true,(^) 
and,  as  the  most  conclusive  evidence  of  that,  may,  of  course, 
prove  that  in  fact  they  are  so. 

The  defendant  will  not  be  allowed,  for  the  purpose  of 
mitigating  damages,  or  of  justifying  the  libel,  to  inquire 
into  the  plaintiffs  religious  opinions,  even  where  the  libel 
concerns  his  religious  creed.(rf) 

Nor  will  he  be  allowed  to  read,  in  his  address  to  the  jury, 
specific  books  and  documents,  as  proofs  of  what  the  doeti*ines 
of  the  plaintiffs  co-religionists  are.  These  are  matters  of 
fact,  and  must  be  proved  by  witnesses.  («) 

The  conduct  of  the  plaintiff  in  provoking  the  libel  is  a 
fit  subject  for  the  jury  to  take  into  accoimt,  in  estimating 
the  amount  of  compensation  for  his  injured  feelings.(/) 

And  evidence  may  be  given  of  libels  on  the  defendant, 
published  by  the  plaintiff,  respecting  the  same  subject- 
matter.  In  the  words  of  Sir  James  Mansfield,  G. J.,  "  If  a 
man  is  in  the  habit  of  libelling  others,  he  complains  with  a 
very  bad  grace  of  being  libelled  himself  ;  and  he  cannot  be 
supposed  to  suffer  much  injury  from  this  source.''(^)  But 
before  such  publications  are  read,  it  must  be  shown  that 
they  are  connected  with  the  libels  proceeding  from  the 
defendant :  for  it  is  not  a  proper  ground  for  mitigating 
damages  that,  on  other  occasions,  the  plaintiff  has  written 

(a)  Goniwall  v.  Richardson  (i  Ry.  &  Moo.  30S). 

(h)  StuaH  V.  Lovell  (2  Starkie,  93);  Th(ynp8on  v.  Nye  (16  Q.  B. 

17.5). 

(c)  Fountain  v.  Boodle  (3  Q.  B.  5) ;  Brown  v.  Oroome  (2  Starkie, 
297). 

(d)  Barhy  ▼.  Ouaeley  (i  H.  AN.  i);  »ed  vide  Tum}mU  y.  Bird 
(2  F.  &  F.  508).  (e)  Bnd. 

(/)  Kelly  V.  Sherloch  (L.  Rep.  i  Q.  B.  686;  35  L.  J.  209,  Q.  B.). 
(^)  Finnerty  v.  Tijpper  (2  Camp.  72). 
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libels  on  the  defendant  on  some  other  matter  unconnected      ^^^j^'    ^ 
with  that  which  is   the  subject   of   the  action  ;(a)   and  it  enimnxiu, 
must  also  be  proved  that  they  came  to  the    defendant's 
knowledge  before  he  libelled  the  plaintifiF.(6) 

Lastly,  the  defendant  may  (after  notice  in  writing  of  his  Evidence  of 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  •^^^^^y. 
delivering  his  defence)  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the  plaintiff, 
before  the  commencement  of  the  action,  or  as  soon  after- 
wards as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  was  commenced  before  he  had  such  opportunity .(c) 

The  judge  is  not  bound  to  state  to  the  jury  his  opinion  Judge  not  bound 
whether  the  publication  be  libellous  or  not.  Fox's  Libel  opinion. 
Act  (32  Geo.  3,  c.  60)  in  terms  applies  only  to  criminal 
cases ;  but  there  is  no  distinction  between  the  law  in  criminal 
and  that  in  civil  cases  in  this  respect ;  and  that  Act  leaves  it 
to  the  discretion  of  the  judge  to  give  his  opinion,  or  not, 
as  he  thinks  proper.(d) 

"  In  principle  the  only  difference  made  by  that  statute  is,  '"^J^J^^,®' 
that  if  the  written  instrument  can  be  a  libel,  then  it  is  for  ^    an   my. 
the  jury  to  say  whether  it  is  a  libel."(«) 

"  Though  no  doubt  the  Court  has  more  power  to  set  aside 
verdicts  in  ci\il  cases,  there  is  no  reason  why  the  functions 
of  the  Court  and  jury  should  be  different  in  ci\dl  proceedings 
for  a  libel  and  in  criminal  proceedings  for  a  libel.  And 
accordingly  it  has  been  for  some  years  generally  thought 
that  the  law  in  civU  actions  for  libel  was  the  same  as  it  had 
been  expressly  enacted  that  it  was  to  be  in  criminal  pro- 
ceedings for  libel.'^(/) 

Tlie  proper  question  for  the  jury  is,  not  whether  the  inten-  Qawtion  for 
tention  of  the  publisher  was  to  injure  the  plaintiff,  but  whether 
the  tendency  of  the  publication  is  injurious  to  him(g). 

Before  the  Judicature  Acts,  when  it  was  desired  to  except  Bni  of 
to  the  ruling  of  the  judge,  a  bill  of  exceptions  might  be  aSoifiiwd.' 

(a)  May  v.  Broivn  (3  B.  &  0.  113);  Tarpley  v.  Blaby  (2  Bing.  N.  0. 
437) ;  Waklei/  V.  Johnson  (i  Ry.  &  Moo.  422). 
(6)  Watts  Y,  Fraser  and  another  (7  Ad.  &  E.  223). 

(c)  Vide  antct  p.  656. 

(d)  BayUs  v.  Lawreiice  (11  Ad.  &  E.  920);  ParmiterY.  Cowpland 
(6  M.  &  W.  105). 

(e)  Per  Brett,  L.  J.,  Bradlaugh  v.  The  Queen  (L.  R.  3  Q.  B.  D.  433) ; 
and  see  Fray  v.  Fray  (34  L.  J.  C.  P.  45) ;  and  per  Lord  Coleridge,  C.  J., 
in  Hart  v.  Wall  (L.  R.  2  C.  P.  D.  149).  See  also  Miller  v.  David 
L.  R.  9C.P.  118). 

(/)  Per  Lord  Blackburn,  Capital  and  Counties  v.  Henty  (L.  R.  7 
App.  Gas.  775). 

(g)  Fisher  v.  Clement  (10  B.  &  C.  472),  cited  with  approval  by 
Lord  Blackburn  in  Capital  a/nd  Cownties  Bank  v.  Henty  (uhi  supra). 
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PAjiTjv.  tendered  before  verdict ;  but  bills  of  exceptions  were  rarely 
chaptib  xiiL  in  modern  times  resorted  to  in  actions  in  the  superior 
courts,  their  object  being  in  naost  cases  obtained  by  a  motion 
for  a  new  trial.(a)  They  were  abolished  altogether,  as  well 
as  proceedings  in  error,  by  Order  Iviii.  R  i  of  the  Rules  of 
Court,  1875.  Though  this  rule  is  now  itself  repealed,  sect.  6 
of  the  Statute  Law  Eevision  Act  of  1883(6)  prevents  the 
revival  of  the  old  procedure. 

If  the  jury  find  the  plea  of  apologj"  under  Lord  Campbell's 
Act  not  proved,  they  must  assess  the  damages  irrespectively 
of  the  amount  paid  into  court.(c) 

The  costs  of,  and  incident  to,  all  proceedings  in  the 
Supreme  Court,  are  now  (subject  to  the  provisions  of  the 
Judicature  Acts  and  Eules)  in  the  discretion  of  the  Court  or 
judge  ;  provided  that  where  any  action,  cause,  matter  or  issue 
is  tried  with  a  jury,  the  costs  shall  follow  the  event,  unless 
the  judge  by  whom  such  action,  cause,  matter,  or  issue  is 
tried,  or  the  Court  shall,  for  good  cause,  otherwise  order. (^/) 

By  force  of  this  provision,  a  plaintiff  to  whom  a  jury 
awards  any  sum,  however  small,  in  an  action  for  libel,  will  be 
entitled  to  his  costs,  unless  the  judge  or  Court  shall,  for  good 
cause,  otherwise  order.  For  sect.  6j  of  the  Judicature  Act 
of  1873  makes  applicable  sects.  5,  7,  8,  and  10  of  the  County 
Courts  Act,  1867,  only  to  those  actions  in  the  High  Court 
"in  which  any  relief  is  sought  which  can  be  given  in  a 
County  Court ;"(«)  and  an  action  for  libel  cannot  be  brought 
in  a  County  Court,(/)  (9  &  10  Vict.  c.  95,  s.  58). 

The  discretion  now  given  is  of  the  widest  possible  kind; 
and  it  has  been  held  that  a  judge  has  power,  for  good  cause, 
even  to  order  a  plaintiff  who  recovers  but  a  nominal  sum,  in 
an  action  tried  before  a  jury,  to  pay  the  defendant's  costs.(y) 

Though  an  action  for  libel  cannot  be  commenced  in 
a  county  court,  it  may  be  remitted  to  that  court  for 
trial  by  an  order  of  a  judge  of  the  superior  court  in 
which  it  is   brought,   upon   the  application  of  the   defen- 

(a)  See  2  Lnsh's  Practice,  654. 
(6)  46  k  47  Vict  or  49. 

(c)  Jones  V.  Machie  (L.  Rep.  3  Ex.  1 ;  17  L.  T.  N.  S.  151 ;  37  L.  J. 
I,  Ex. ;  16  W.  R.  109) ;  Lafone  v.  Smith  (3  H.  &  N.  735  ;  28  L.  J.  Ex. 
33). 

(d)  Rules  of  1883,  Order  Ixv.  R  i. 

(e)  The  effect  of  the  cases  of  Sampson  v.  Machay  (L.  B.  4  Q.  B. 
643),  and  Gray  v.  West  (L.  R.  4  Q.  B.  175),  is  done  away  with  by  scct- 
67  of  the  Judicature  Act,  1873.     Supra, 

if)  See  Garnett  v.  Bradley  (L.  B.  3  app.  cas.  944) ;  Parsons 
V.  TinUng  (L.  R.  2  C.  P.  D.  119). 

i(j)  Harris  v.  Petherich  (L.  R.  4  Q.  B.  D.  611) ;  Fane  v.  Fane  (L.  R. 
13  C.  D.  307).     Cf.  Cooper  y.  Whiitingham  (L.  R.  15  C.  D.  501). 


Keraitting 
action  to 
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dant,  supported  by  an  aflBdavit  that  the  plaintifiF  has  no  p^^'^- 
visible  means  of  paying  the  costs  of  the  defendant,  should  chaptbb^xiii. 
a  verdict  not  be  found  for  the  plaintifiF.  The  order  to  be 
thereupon  made  is,  that  unless  the  plaintiff  shall,  within 
a  time  to  be  therein  mentioned,  give  full  security  for  the 
defendant's  costs,  to  the  satisfaxition  of  one  of  the  masters 
of  the  said  court,  or  satisfy  the  judge  that  he  has  a  cause 
of  action  fit  to  be  prosecuted  in  the  superior  court,  all 
proceedings  in  the  action  shall  be  stayed,  or,  in  the 
event  of  the  plaintifiF  being  unable  or  unwilling  to  give 
such  security,  or  failing  to  satisfy  the  judge  as  aforesaid,  that 
the  cause  be  remitted  for  trial  before  a  county  court  to  be 
therein  named,(a) 

The  county  court  has  also  jurisdiction  to  try  the  action  by 
the  consent  of  both  parties,  given  in  writing,  signed  by  them 
or  their  respective  attorneys.(&) 

The  jury  ought  not  to  be  told  what  amount  of  damages  will  Jury  Aodd  not 
carry  costs  ;  and  it  was  held  that  if  the  counsel  for  the  plaintifiF  damage! ^rm 
informed  them  that  the  plaintifiF  would  probably  not  get  his  ^*"^  ^***' 
costs   unless   they  gave   a  verdict   for   so  much,  the  Court 
would  grant  a  new  trial  without  imposing  terms.(c)     "  The 
Legislature,"   observes  a  learned  judge,  "in   express  terms, 
says   that  it  is   the  judge,  and   not  the  jury,   who    shall 
have  tlie  power  of  deciding  whether  or   not  tlie  plaintifiF 
shall  have   costs.    ....   It  is   most   important  that  the 
province  of  the  judge   and  that  of   the   jury   should    be 
kept  distinct I  think  it  would  lead  to  a  most  inconve- 
nient inequality  in   the  administration  of   the  law,   if  the 
question  of  costs  were  in  any  shape  left  to  the  consideration 
of  the  j\iTj,*\d) 

The  party  entitled  to  the  general  costs  of  the  cause  costs,  whew 
was  held  entitled  to  the  costs  of  all  such  witnesses  as  were  ^^^^^^^^^^^ 
not  called  exclusively  on  the  issues  which  were  found  against 
him ;  so  that  where  all  the  witnesses  called  were  material  to 
both  the  issues  of  not  guilty  and  a  justification,  and  the 
verdict  was  found  for  the  plaintifiF  on  the  second  issue,  and 
for  the  defendant  on  the  first,  it  was  held  that  the  plaintifiF 
was  not  entitled  to  the  costs  of  any  witness,  and  that  the 
defendant  was  entitled  to  the  costs  of  all  the  witnesses  called 
by  him.(e) 

(a)  30  &  31  Yict.  c.  142,  B.  10. 

(b)  19  &  20  Vict.  c.  108,  8.  23. 

(c)  Foole  V.  Wliitcomh  (12  C.  B.  N.  S.  770;  and  Bee  Kelly  v.  iS/ier- 
lorJc  (L.  Rep.  i  Q.  B.  691 ;  35  L.  J.  209,  Q.  B.). 

(d)  Per  Willes,  J.,  12  C.  B.  N.  S.  775. 

(e)  Harriaon  v.  Bush  (5  E.  &  B.  344 ;  25  L.  J.  99,  Q.  B.). 
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Ckaptbbxiii.  stances  the  defeated  party  may  prevail  upon  the  Court  in  banc 
New  trial.         to  Set  asidc  the  verdict  which  has  been  given  against  liim. 

The  Court  will  grant  a  new  trial  when  the  jury  have  found 
a  verdict  for  the  defendant  upon  the  general  issue,  in  a  case 
in  which  no  question  is  made  as  to  the  fact  of  publication  of 
the  libel,  or  as  to  its  application  to  the  plaintiff,  and  when 
there  can  be  no  doubt  tliat  the  matter  complained  of  is 
libellous. 

The  leading  case  upon  tins  point  is  HakeweU  v. 
Ingi'am.{a)  The  libel  was  contained  in  a  newspaper  article, 
on  the  subject  of  the  want  of  some  efficient  protection  to 
married  women.  The  writer  mentioned  two  cases  as  show- 
ing the  necessity  for  legislation ;  one  case  being  described 
as  that  of  a  husband  who  acted  towards  his  wife  like  "a 
sot  and  a  brute."  The  article  then  proceeded :  "  The  other 
is  that  of  Mrs.  H."  (meaning  the  wife  of  the  plaintiff), 
"  who,  having  been  restored  to  her  husband's  protection  by 
a  decree  of  the  Ecclesiastical  Court,  found  her  misery  so 
aggravated  by  the  restitution  of  her  conjugal  rights  that 
she  was  compelled  to  resort  to  the  police-court  for  the  little 
help  the  law  gives:"  and  it  concluded  by  saying  that  the 
law  did  not  meet  such  cases;  and  that  "the  condition  of 
woman,  when  the  brute  intervenes,  is  more  oppressive  than 
that  of  the  negro."  It  was  not  disputed  at  the  trial  that 
the  passage  applied  to  the  plaintiff,  and  Crowder,  J.,  told 
the  jury  that,  in  his  opinion,  the  passage  was  a  libel,  but 
that  the  question  was  for  them.  The  jury  found  a  verdict 
for  the  defendant. 

On  showing  cause  against  a  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence  and  was 
perverse,  it  was  contended  for  the  defendant  that  it  was 
for  the  jury  alone  to  say  whether  the  matter  was  libellous. 
The  Court,  however,  held  otherwise,  and  made  the  rule  abso- 
lute. Jervis,  C.J.,  said:  "The  true  effect  of  the  statute(6) 
was  this:  before  the  statute  it  was  the  habit  of  the  judges 
to  state  their  opinion  whether  the  paper  was  a  libel,  as  a 
matter  of  law,  and  confine  the  jury  to  the  question  of  publi- 
cation. And  the  statute  said  that  the  case  of  libel  shall 
be  like  any  other  case  of  criminal  proceeding,  the  judge 
defining  the  law,  and  the  jury  having  a  right  to  determine, 
by  a  general  verdict,  upon  the  whole  question,  guilty  or  not 
guilty.  Although  the  Act  is  confined  in  its  terms  to 
•  criminal  proceedings,  yet,  as  Lord  Chief  Justice  Best  stated 
in  the  case  cited,  *  It  is  in  principle  a  practice  applicable  to 
(a)  2  C.  L.  Eep.  1397.  Q>)  Fox's  Libel  Act 
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civil  cases.'  In  Panniter  v.  Coupla7id,{a)  Parke,  B.,  points  p^»][JV. 
out  that;  and  though,  in  criminal  proceedings  for  libel,  chapter xin. 
there  may  be  no  review,  in  civil  matters  there  are  cases  in 
which  verdicts  for  the  defendant  are  set  aside,  upon  tht* 
ground  that  the  matter  was  a  libel,  though  the  jury  found 
that  it  was  not.  A  case  was  referred  to  in  which  that 
course  was  taken;  and  there  is  no  technical  rule  to  pre- 
vent us  from  applying  the  ordinary  practice  of  reviewing 
the  decision  of  the  jury,  when  they  have  come  to  a  wrong 
conclusion."  Maule,  J.,  although  he  dissented  from  the 
judgment  of  the  rest  of  the  Court  upon  the  particular  case, 
concurred  as  to  the  power  of  the  Court  to  grant  a  new  trial, 
when  it  could  "  say  with  certainty  that  the  jury  must  have 
miscarried  in  finding  a  verdict  of  not  guilty." 

In  an  earlier  case,  where  the  jury  had  inquired  whether 
a  shilling  would  carry  costs,  and,  being  answered  in  the 
affirmative,  had  found  a  verdict  for  the  defendant,  notwith- 
standing that  the  matter  was  clearly  libellous,  the  Court 
granted  a  new  trial.(6) 

A  new  trial  will  not,  however,  be  granted,  unless  it 
appears  to  the  Court  that  the  jury  have  done  manifestly 
wrong  in  finding  the  publication  not  to  be  libellous.(c) 

The  Court  will  not  grant  a  new  trial  merely  because  the  New  trial  not 
damages  are  low,  unless  there  has  been  some  misdirection  on  bISIiSe  ^^^^ 
the  part  of  the  judge,  or  a  mistake  of  their  duty  on  the  part  \^^^ 
of  the  jury,  or  unfair  practice  on  the  part  of  the  defendant. 
We  have  not  found  any  case  reported  where  a  new  trial  has 
been  ordered,  on  this  ground,  in  an  action  for  libel,  although 
in  one  case  the  Court  of  Queen's  Bench  went  so  far  as  to 
grant  a  rule  nisi  which  was   finally   discharged,   Shee,  J., 
dissenting.(£?)     In  an  unreported  case  of  Moydl  v.  GarnMer, 
the  Court  of  Common  Plead  held  that  the  practice  was  so 
inexorable  as  to  preclude  the  Court  from  entertaining  the 
motion.(6)    On  the  other  hand,  it  is  a  very  rare  thing  for 

(a)  6  M.  &  W.  105.  (6)  Levi  v.  JfiZne  (4  Bing.  195). 

(c)  See  per  Tiudal,  C.J.,  Broome  v.  Gosden  (i  0.  B.  731). 

{d)  Kelly  v.  8hei'lock  (L.  Rep.  i  Q.  B.  686 ;  35  L.  J.  209,  Q.  B.).  See 
Bendall  v.  Hayward  (3  Bine.  N,  C.  424) ;  Foradike  v.  Stone  (L.  Rep.  3 
C.  P.  607;  y!  I'-  J-  30^  C.  P.;  18  L.  T.  N.  S.  722;  16  W.  R.  976); 
Army  tape  v.  Haley  (L.  K  4  Q.  B.  917). 

(e)  Since  the  last  edition  of  this  work,  the  Oonrt  of  Qaeen's  Bench 
(Qnain  and  Archibald,  JJ.),  made  absolute  a  rule  for  a  new  trial  on 
the  ground  of  inadequacy  of  damages,  in  an  action  for  slander,  im- 
puting to  the  plaintiff  that  he  had  been  convicted  of  perjury  and 
fined,  when  the  jury  returned  a  verdict  for  the  plaintiff  with  one 
farthing  damages.  The  Court  considered  that  under  the  circum- 
stances of  the  case  the  verdict  was  a  species  of  compromise  and  no 
true  verdict  at  all  {Falvey  v.  Stanford,  L.  R.  10  Q.  B.  54). 
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the  Court  to  interfere  on  behalf  of  the  defendant,  when  the 
damages  are  excessive. 

A  new  trial  wUl  not  be  granted  on  the  ground  that  the 
jury  have,  after  the  close  of  the  evidence,  and  during  the 
summing  up,  expressed  an  opinion  inconsistent  with  their 
formal  verdict.(a) 

The  most  common  applications  to  the  court  in  banc,  have 
been  with  reference  to  the  question  of  privilege ;  and  it  was 
not  an  unfrequent  practice  for  the  judge,  at  Nisi  JPrins^  to 
reserve  leave  to  the  party  against  whom  he  decided,  to  move 
to  enter  a  nonsuit  or  a  verdict,  if  the  Court  should  be  of 
opinion  that  the  direction  to  the  jury  was  wrong,  or  that 
the  verdict  was  contrary  to  the  evidence ;  the  advantage  of 
this  leave  being  that,  if  the  mle  were  made  absolute,  no  second 
trial  was  required.(6) 

When  the  statements  charged  in  the  declaration  appeared  on 
their  face  not  to  be  libellous,  and  yet  the  jury  found  a  verdict 
for  the  plaintiff,  the  practice  before  the  Judicature  Acts  was 
for  the  defendant  to  move  the  Court  in  arrest  of  judgment. 
The  same  objections  might  be  taken  to  the  declaration, 
upon  a  motion  in  arrest  of  j'udgment,  that  could  have  been 
taken  by  demurrer ;  and  Lord  Coke's  advice  to  the  pleader 
was  not  to  demur  in  actions  of  slander,  but  just  to  take 
advantage  of  the  matters  of  fact,  and  leave  the  matters 
in  law,  which  always  arise  upon  the  matters  in  fact,  ad 
ultimuni,(c) 

Motions  in  arrest  of  judgment  in  civil  cases  may  now  be 
considered  obsolete,  as  the  Court  has  power  upon  motion  for 
judgment,  or  upon  an  application  for  a  new  trial,  if  satisfied 
that  it  has  before  it  all  the  materials  necessary  for  determining 
the  questions  in  dispute,  to  give  judgment  for  the  defendant.(6?) 

It  was  said  in  Shepheard  v.  W7iitaker,(e)  that  the  judg- 
ment would  be  arrested  only  where  the  words  cannot  by 
possibility  amount  to  a  libel;  but  Lord  Blackburn,  in  tli^ 
latest  case  of  Capital  and  Counties  Batik  v.  Henty,{f) 
expressed   the   opinion   that   though  the   words   might   by 

(a)  Ka^pier  v.  Daniel  (3  Bing.  N.  0.  77). 

(b)  Gardner  v.  Slade  (13  Q.  B.  796) ;  Letois  v.  Levy  (E.  B.  &  E.  562 ; 
27  L.  J.  282,  Q.  B.) ;  Harrison  v.  Bitnh  (5  E.  &  B.  344 ;  25  L.  J.  2S, 
Q.  B.). 

(c)  4  Beports,  14  a.  For  examples  of  cases  where  judgment  has 
been  arrested,  see  Hearne  v.  StoweU  (12  Ad.  &  EL  719) ;  Goldstein  t. 
F08S  (6B.  &C.  154). 

{d)  Order  xL  R.  10. 

(e)  L.  R.  10  0.  P.  502).     See  also  Mtdligan  v.  Cole  (L.  B.  10  C.  P. 

559). 
(/)  L.  R.  7  App.  Gas.  782. 
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possibility  be  libellous,  yet  (it  being  no  longer  necessary  ^^}^* 
to  place  on  the  record  the  materials  for  deciding  the  question  chaptm  xm. 
whether  the  words  were  used  in  the  defamatory  sense 
charged)  when  the  proof  is  complete,  and  all  that  can 
properly  be  found  on  that  proof  in  favour  of  the  plaintiff  is 
found  for  him,  if  the  Court  is  of  opinion  that,  if  all  which 
could  be  found  had  been  put  on  the  record  under  the  old 
system,  the  judgment  would  have  been  arrested,  it  should 
now  give  judgment  for  the  defendant. 

The  motion  for  judgment  non  obstante  veredicto  was  made  Motion  for  ludg* 
by  the  plaintiff,  when  the  plea  of  justification  was  defective  in  SS^^'^SJ./cwirfo. 
point  of  law,  and  the  plaintiff,  instead  of  demurring  to  it,  had 
joined  issue  upon  it,  and  that  issue  had  been  found  for  the 
defendant(a) 

It  has  already  been  pointed  out,  ante,  p.  686,  that  bills  of  Appeal, 
exceptions  and  proceedings  in  error  have  been  abolished. 
All  appeals  to  the  Court  of  Appeal  are  now  by  way  of 
rehearing,  and  are  to  be  brought  by  notice  of  motion  in  a 
summary  way,  no  case  or  formal  proceeding  other  than  such 
notice  of  motion  being  necessary.(&) 

The  doctrine  was  well  established  that  the  Court  ofi^OtmoUcmto 
Chancery  had  no  jurisdiction  to  restrain  the  publication  of  a 
libel.(c),  Malins,  V.C.,  however,  held,  in  two  cases,(d)  that 
the  Court  could  restrain  any  libellous  publication  which 
tended  to  the  destruction  of  property.  In  a  third  case,  which 
came  before  the  Court  of  Appeial,  Lord  Cairns  and  Mellish 
and  James,  L. JJ.,  overruled  these  cases  and  laid  it  down  in 
the  broadest  terms  that  the  Court  had  no  jurisdiction  to 
restrain  the  publication  of  a  libel,  even  though  it  was  injurious 
to  property. (e).  This  was  on  the  20th  of  January,  1875, 
before  the  Judicature  Act  of  1873  came  into  operation. 

Sect  25,  sub-section  8  of  the  Act  of  i873,(/)  gives  the 
High  Court  of  Justice  power  to  grant  an  injunction  "in 

(a)  Clement  v.  Lewis  (10  Price,  184) ;  Morrison  v.  Harmer  (3  Bing. 
N.  C.  759);  2  Wms.  Saunders,  319  d. 

(6)  Kales  of  1883,  Order  IviiL,  R.  i. 

(c)  Gee  V.  Pritchard  (2  Sw.  402,  413) ;  per  Lord  Campbell,  Bhnperor 
af  Austria  v.  Day  (3  D.  P.  &  T.  217) ;  per  Lord  Langdale  {Clark  v. 
Freeman  (11  Beav.  112);  Wright  v.  Martin  (6  Sim.  297);  Fleming 
V,  Norton  (i  H.  L.  Gas.  363);  Midkem  v.  Hall  (L.  R.  13  Eq.  619). 

id)  Springhead  Spinning  Co,  v.  Biley  (L.  R.  6  Bq.  SS^)\  I^on  v. 
Eolden  (L.  K,  7  Eq.  488). 

{e)  Prudential  Assurance  Company  y.  Knott  (L.  R.  10  Cb.  App. 
142). 

(/)  36  &  37  Vict.  c.  66,  the  period  of  its  coming  into  force  having 
been  postponed  to  the  ist  November,  1875,  by  37  &  38  Vict.  c.  83, 
8.  2. 
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^^2Ii^*  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
chajtbbxiu.  convenient."  Since  this  enactment  came  into  force  injuno- 
tions  have  frequently  been  granted  to  restrain  the  publica- 
tion of  libels  injurious  to  property.  The  Court  of  Appeal 
(James,  Baggallay,  and  Bramwell,  L.JJ.,),  affirming  Malins, 
V.C.,  in  the  case  of  Thorley's  Cattle  Food  Compan/t/  v. 
Ma8sam,(a)  held  that  the  publication  of  an  advertise- 
ment warning  customers  against  the  course  pursued  by  the 
plaintiff's  company  "in  seeking  to  foist  upon  the  public 
an  article  which  they  pretend  is  the  same  as  that  manu- 
factured by  the  late  Joseph  Thorley,"  ought  to  be  restrained, 
at  it  contained  untrue  representations  calculated  to  injure  the 
company  in  their  trade.  On  similar  grounds  an  injunction 
was  granted  by  Fry,  J.,  in  Thomas  v.  Williams,{ib)  holding 
that  proof  of  actual  special  damage  was  not  necessary  where 
the  libel  was  calculated  to  injure  the  plaintiff  in  his  trade. 

In  a  case(c)  where  the  publication  injurious  to  trade  had 
been  found  by  a  jury  to  be  libellous,  the  Common  Pleas  Division 
(Lord Coleridge,  C.  J.,  andlindley,  J.,)  also  granted  an  injunction 
to  restrain  the  further  publication  of  it.  Both  these  learned 
judges  appear  to  have  rested  their  judgment  on  the  fact 
that  a  jury  had  already  found  the  publication  to  be  libellous, 
and  that  it  was  injurious  to  the  plaintiff's  property.  But, 
according  to  the  two  last  previously  cited  cases,  it  is  not 
necessary  that  that  question  should  have  been  determined 
by  a  jury. 

An  injimction  was  granted  by  Kay,  J.,  to  restrain  the  pub- 
lication of  a  circular  containing  inaccurate  statements  as  to 
the  financial  condition  of  a  friendly  society,  likely  to  injure  it 
in  its  business.(<^) 

Although,  however,  a  publication  be  injurious  to  the  trade 
of  the  plaintiff  and  be  untrue  in  point  of  fact,  an  injunction 
will  not  be  granted  if  the  occasion  is  privileged. 

If  the  holder  of  a  patent  issues  notices  warning  purcliasers 
against  certain  articles  as  infringements  of  his  patent,  bond 
fidty  though  erroneously,  believing  them  to  be  so,  it  was  held 
by  Jessel,  M.E.,  affirmed  by  the  Court  of  Appeal  (Lord  Cole- 
ridge, C.  J.,  Baggallay  and  Lindley,  J  J.,),  that  such  publication 
would  not  be  restrained  by  injunction.  If,  however,  after 
they  are  proved  to  be  unfounded  in  fact,  a  further  publication 
of  them  is  threatened,  it  would,  in  the  opinion  of  Jessel,  M.B.» 
and  {semlle)  Lindley,  L.J.,  be  restrained.(«) 

(a)  L.  R.  14  C.  D.  763.  (6)  L.  R  14  C.  D.  864, 

(c)  Saxhy  v.  Easierhrook  (L.  R.  3  C.  P.  D.  338.) 

(d)  HUl  V.  Hart  Dauies  (L.  R  21  C.  D.  798). 

(e)  Halsey  v.  Brotherhood  (L.  R.  15  C.  D.  514 ;   19  C.  D.  386). 
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The  Court  of  Appeal  lias  held  that  there  is  jurisdiction  to      ^^"  ^^' 
restrain,  even  on  interlocutory  application,  the  publication  of  chaptebxiii. 
a  libel,  though  great  caution  is  to  be  used  in  the  exercise  interlocutory 

f  if  /„\  flpplication  for 

or  U,.{a)  ipjunction. 

As  a  general  rule,  the  applicant  for  such  an  interlocutory 
injunction  must  prove  the  falsity  of  the  alleged  libel ;  and 
where  there  is  a  case  to  try  and  no  immediate  injury  to  be 
expected  from  the  further  publication  of  the  libel,  it  would 
be  very  dangerous  to  restrain  it  by  interlocutory  application.(6) 

(a)  Quartz  HiU  Go.  v.  BeaU  {L.  R.  20  0.  D.  501 ;  51  L.  J.  Chy. 

S7A)' 

(6)  Per  Jessel,  M.R.,  Und. 
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8  Geo.  2,  cap.  13. 

An  Ad  for  the  Encouragement  of  the  Arts  of  designing^  engraving,  and  8  Geo.  a,  c.  13. 
etching  historical  a/nd  other  FrintSf  by  vesting  the  Properties  thereof 
in  tlis  Inventors  and  Engravers  during  tlie  Time  therein  mentioned. 

Whebeas  divers  persons  have,  by  their  own  genins,  industry,  pains, 
and  expense,  invented  and  engraved,  or  worked  in  mezzotinto,  or 
chiaro  oscuro,  sets  of  historical  and  other  prints,  in  hopes  to  have 
reaped  the  sole  benefit,  of  their  labours;  and  whereas  printsellers  and 
other  persons  have  of  late,  without  the  consent  of  the  inventors, 
designers,  and  proprietors    of   such    prints,  frequently  taken    the 
liberty   of   copying,  engraving,  and   publishing,  or  causing  to  be 
copied,  engraved,  and  pubUshed^  base  copies  of  such  works,  designs, 
and  prints,  to  the  very  great  prejudice  and  detriment  of  the  in- 
ventors, designers,  and  proprietors  thereof:  for  remedy  thereof,  and 
for  preventing  such  practices  for  the  future,  may  it  please  your 
Majesty  that  it  may  be  enacted ;  and  be-  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  from  and 
after  the  twenty-fourth  day  of  June,  which  shall  be  in  the  year  of  our  After  a4th  June, 
Lord  one  thousand  seven  hundred  and  thirty-five,  every  person  who  » 735.  the 
shall  invent  and  design,  engrave,  etch,  or  work,  in  mezzotinto  or  chiaro  S[stori(»i°&cd 
oscuro,  or  from  his  own  works  and  invention  shall  cause  to  be  designed  other  prints 
and  engraved,  etched,  or  worked,  in  mezzotinto  or  chiaro  oscuro,  any  JJ^J^^JfoJ? 
historical  or  other  print  or  prints,  shall  have  the  sole  right  and  liberty  foarteen  yea 
of  printing  and  reprinting  the  same  for  the  term  of  fourteen  years, 
to  commence  from  the  day  of  the  first  publishing  thereof,  which  shall  proprietor's 
be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and  name  to  be 
printea  on  every  such  print  or  prints ;  and  that  if  any  printseller  or  J^ J®f  ^°  ^^^ 
other  person  whatsoever,  from  and  after  the  said  twenty-fourth  day  of  p^^ Jj-  ^„ 
June,  one  thousand  seven  hundred  and  thirty- five,  within  the  time  pHntBeliers  or 
limited  by  this  Act,  shall  engrave,  etch,  or  work,  as  aforesaid,  or  in  ?J*^®"  pirating 
any  other  manner  copy  and  sell,  or  cause  to  be  engraved,  etched,  or    ®  *'"°®' 
copied  and  sold,  in  the  whole  or  in  part,  by  varying,  adding  to,  or 
diminishing  from  the  main  design,  or  shall  print,  reprint,  or  import 
for  sale,  or  cause  to  be  printed,  reprinted,  or  imported  for  sale,  any 
such  print  or  prints,  or  any  parts  thereof,  without  the  consent  of  the 
proprietor  or  proprietors  thereof  first  had  and  obtained  in  writing 
signed  by  him  or  them  res{)ectively  in  the  presence  of  two  or  more 
credible  witnesses,  or,  knowing  the  same  to  be  so  printed  or  reprinted 
without  the  consent  of  the  proprietor  or  proprietors,  shall  publish, 
sell,  or  expose  to  sale,  or  otherwise  or  in  any  other  manner  dispose 
of,  or  cause  to  be  published,  sold,  or  exposed  to  sale,  or  otherwise  or 
in  any  other  manner  disposed  of,  any  such  print  or  prints,  without 
such  consent  first  had  and  obtained  as  aforesaid,  then  such  offender 
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or  offenders  shall  forfeit  the  plate  or  plates  on  which  such  print  or 
prints  are  or  shall  be  copied,  and  all  and  eveiy  sheet  or  sheets  (being 
part  of  or  whereon  snch  print  or  prints  are  or  shall  be  so  copied  or 
printed),  to  the  proprietor  or  proprietors  of  such  original  print  or 
])rints,  who  shall  forthwith  destroy  and  damask  the  same,  and  farther, 
that  every  snch  offender  or  offenders  shall  forfeit  five  shillings  for 
every  print  which  shall  be  found  in  his,  her,  or  their  custody,  either 
printed  or  published,  and  exposed  to  sale  or  otherwise  disposed  of, 
contrary  to  the  true  intent  and  meaning  of  this  Act,  the  one  moiety 
thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and  successors, 
and  the  other  moiety  thereof  to  any  person  or  persons  that  shall  sue 
for  the  same,  to  be  recovered  in  any  of  his  Majesty's  courts  of  record 
at  "Westminster,  by  action  of  debt,  bill,  plaint,  or  information,  in 
which  no  wager  of  law  essoign,  privilege,  or  protection,  or  more  tlian 
one  imparlance,  shall  be  allowed. 

2.  Provided  nevertheless,  that  it  shall  and  may  be  lawful  for  any 
person  or  persons  who  shall  hereafter  purchase  any  plate  or  plates  for 
printing  from  the  ori^nal  proprietors  thereof  to  print  and  reprint 
from  the  said  plates  without  incurring  any  of  the  penalties  in  this  Act 
mentioned. 

3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
action  or  suit  shall  bo  commenced  or  brought  against  any  person  or 
persons  whatsoever  for  doing  or  causing  to  oe  done  anything  in  pur- 
suance of  this  Act,  the  same  shall  be  brought  within  the  space  of 
three  months  after  so  doing;  and  the  defendant  and  defendants  in 
such  action  or  suit  shall  or  roav  plead  the  general  issue,  and  give  the 
special  matter  in  evidence ;  ana  if  upon  sucn  action  or  suit  a  verdict 
snail  be  given  for  the  defendant  or  defendants,  or  if  the  plaintiff'  or 
plaintiffs  become  nonsuited,  or  discontinue  his,  her,  or  their  action  or 
actions,  then  the  defendant  or  defendants  shall  have  and  recover  full 
costs,  for  the  recovery  whereof  he  shall  have  the  same  remedy  as  any 
other  defendant  or  defendants  in  any  other  case  hath  or  have  by  law. 

4.  Provided  always,  and  be  it  further  enacted  by  the  authority 
aforesaid,  that  if  any  action  or  suit  shall  be  commenced  or  brought 
against  any  person  or  persons  for  any  offence  committed  against  tois 
Act,  the  same  shall  be  brought  within  the  space  of  three  months  after 
the  discovery  of  every  such  offence,  and  not  afterwards,  anythiug  in 
this  Act  contained  to  the  contrary  notwithstanding. 

5.  Clause  relating  to  J.  Pyne.    (Repealed  30  <fe  31  Vict.  c.  59.) 

6.  And  be  it  farther  enacted  by  the  authority  aforesaid,  tiiai  this 
Act  shall  be  deemed^  adjudged,  and  taken  to  be  a  public  Act,  and  be 
judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  other 
persons  whatsoever,  without  specially  pleading  the  same. 


15  Geo.  3,  CAP.  53. 

Geo.  3,  c.  53.  An  Adfoi'  enabling  tlie  two  Universities  in  England^  the  fowr  Unirer- 
sities  in  Scotland,  and  the  several  colleges  of  Eton,  Westminster,  and 
Winchester,  to  hold  in  perpetuity  tJieir  Copyright  in  Books,  given  or 
bequeathed  to  the  said  Universities  and  Colleges  for  the  advancement 
of  useful  learriing  and  otiier  pui-poses  of  education ;  a/ndfar  amending 
80  much  of  an  Act  of  the  eighth  year  of  the  reign  of  Queen  Anne,  asrf 
lates  to  the  delivery  of  hooks  to  the  warehouse  Keeper  of  the  Staiionen* 
Company,  for  the  use  of  the  several  libraries  thei'ein  mentioned. 

Preamble.  Whereas  authors  have  heretofore  bequeathed  or  given,  and  may 

hereafter  bequeath  or  give,  the  copies  of  books  composed  by  them,  to 
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or  in  trust  for  one  of  tho  two  nniversities  in  that  part  of  Great  Britain  '^  ®*0'  3»  c.  $3. 
called  England,  or  to  or  in  trust  for  some  of  the  colleges  or  houses  of 
learning  within  the  same,  or  to  or  in  trust  for  the  four  universities  in 
Scotland,  or  to  or  in  trust  for  the  several  colleges  of  Eton,  West- 
minster, and  Winchester,  and  in  and  by  their  several  wills  or  other 
instruments  of  donation,  have  directed  or  may  direct  that  the  profits 
arising  from  the  printing  and  reprinting  such  books  shall  be  applied 
or  appropriated  as  a  fund  for  the  advancement  of  learning  and  other 
beneficial  purposes  of  education  within  the    said    universities    and 
colleges  aforesaid  :  and  whereas  such  useful  purposes  will  frequently 
be  frustrated,  unless  the  sole  printing  and  reprinting  of  such  books, 
the  copies  of  which  have  been  or  shall  be  so  bequeathed  or  given  as 
aforesaid,  be  preserved  and  secured  to  the  said  universities,  colleges, 
and  houses  of  learning  respectively  in  perpetuity ;  may  it  therefore 
please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  iiords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  the 
said  universities  and  colleges  respectively  shall,  at  their  respective  universities, 
presses,  have,  for  ever,  the  sole  liberty  of  printing  and  reprintmg  all  &c.  in  England 
such  books  as  shall  at  any  time  heretofore  have  been,  or  (having  not  have^^or  ever*^^ 
been  heretofore  published  or  assigned)  shall  at  any  time  hereafter  be  the  sole  right'of 
bequeathed  or  otherwise  given  by  the  author  or  authors  of  the  same  printing  &c. 
respectively,  or  the  representatives  of  such  author  or  authors,  to  or  JSvc  bocnf  w 
iu  trust  for  the  said  universities,  or  to  or  in  trust  for  any  college  or  shall  be. 
house  of  learning  within  the  same,  or  to  or  in  trust  for  the  said  JjJ^iUf ^*^^  ^ 
four  universities  m  Scotland,  or  to  or  in  trust  for  the  said  colleges      .  ' 
of  Eton,  Westminster,  and  Winchester,   or  any  of  them,   for  the 
purposes  aforesaid,  unless  the  same  shall  have  been  bequeathed  or  imlefls  the  same 
given,  or  shall  hereafter  be  bequeathed  or  given,  for  any  term  of  l»»vc  been,  or 
years,  or  other  limited  term ;  any  law  or  usage  to  the  contrary  hereof  {Jj^^  i*Siit«i"^ 
in  anywise  notwithstanding.  time. 

2.  And  it  is  hereby  further  enacted  that  if  any  bookseller,  printer.  After  June  34, 
or  other  person  whatsoever,  from  and  after  the  twenty-fourth  day  of  '775.  persons 
June,  one  thousand  seven  hundred  and  seventy-five,  shall   print,  felling  fudi 
reprint,  or  import,  or  cause  to  be  printed,  reprinted,  or  imported,  any  books  shall  for- 
such  book  or  books;    or  knowing  the  same  to  be  so  printed  or  ^Jj^^^J^'J^f^y 
reprinted,  shall  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold,  eyery  sheet ; 
published,  or  exposed  to  sale,  any  such  book  or  books ;   then  such 

offender  or  offenders  shall  forfeit  such  book  or  books,  and  all  and 
every  sheet  or  sheets,  being  part  of  such  book  or  books,  to   the 
university,  college,  or  house  of  learning  respectively,  to  whom  the 
copy  of  such  book  or  books  shall  have  been  bequeatned  or  given  as 
aforesaid,  who  shall  forthwith  damask  and  make  waste  paper  of  them ; 
and  further,  that  every  such  offender  or  offenders  shall  forfeit  one 
penny  for  every  sheet  which  shall  bo  found  in  his,  her,    or  their 
^st<^7,  either  printed  or  printing,  publish^  or  expos^  to  sale, 
contrary  to  the  true  intent  and  meaning  of  this  Act ;  the  one  moiety  one  moiety  to 
thereof  to  the  King's  most  excellent  Majesty,  his  heirs  and  successors,  hw  Majesty, 
and  the  other  moiety  thereof  to  any  pereon  or  persons  who  shaU  sue  S?if^^  ^^'"^ 
for  the  same  ;    to  be  recovered  in  any  of  his  Majesty's  courts  of  prosecntor. 
record  at  Westminster,  or  in  the  Court  of  Session  in  Scotland,  by 
action  of  debt,  bill,  plaint,  or  information,  in  which  no  wager  of  law, 
essoin,  privilege,  or  protection,  or  more  than  one  imparlance,  shall  be 
allowed. 

3.  Provided,  nevertheless,  that  nothing  in  this  Act  shaU  extend  to  Nothing  in  this 
grant  any  exclusive  right  otherwise  than  so  long  as  the  books  or  ^o*  *o  extend  to 
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IS  CrtO.  3.  C.  53. 

grant  any 
exclusive  right 
longer  than 
sach  books  arc 
printed  at  tbo 
presses  of  the 
oniTersitles. 


Universides 
mar  sell  copy- 
rights in  like 
manner  as  any 
aathor. 


No  person 
subject  to  penal- 
ties  for  priuliiig, 
Ac.  books 
already  be- 
queathed, unless 
they  bo  entered 
before  June  34, 
'775- 


AU  books  that 
rosT  hereafter 
be  bequeathed, 
must  be  entered 
within  two 
months  an er 
such  bequest 
shall  be  known. 

6d.  to  bo  paid  for 
each  entiy  iu 
the  register- 
book, 

which  may  bo 
inspected 
witnout  fee. 

Clerk  to  give 
a  certitieate 
being  paid  6d. 

If  clerk  refuse 
or  neglect  10 
make  entry,  &c. 


Proprietor  of 
such  copyright 
to  have  like 
benefit  as  if 
sach  entry  had 
been  made, 

and  the  clerk 
shall  forfeit  20I. 


copies  belonging  to  the  said  nmyersitieB  or  colleges  are  printed  only 
at  their  own  printing-presses  within  the  said  nniversities  or  colleges 
respectively,  and  for  their  sole  benefit  and  advantage ;  and  that  U  any 
nmversity  or  college  shall  delegate,  grant,  lease,  or  sell  their  copyrights, 
or  exclusive  rights  of  printing  the  books  hereby  granted,  or  any  part 
thereof,  or  shall  allow,  permit,  or  authorise  any  person  or  persons,  or 
bodies  corporate,  to  print  or  reprint  the  same,  that  then  the  privileges 
hereby  granted  are  to  become  void  and  of  no  effect,  in  the  same 
manner  as  if  this  Act  had  not  been  made  ;  but  the  said  universities 
and  colleges,  as  aforesaid,  shall  nevertheless  have  a  right  to  sell  such 
copies  so  bequeathed  or  given  as  aforesaid,  in  like  manner  as  any 
author  or  authors  now  may  do  under  the  provisions  of  the  statute  of 
the  eighth  year  of  her  Majesty  Queen  Anne. 

4.  And  whereas  many  persons  may  through  ignorance  offend  against 
this  Act,  unless  some  provision  be  made  whereby  the  property  of 
every  such  book  as  is  intended  by  this  Act  to  be  secured  to  the  said 
universities,  colleges,  and  houses  of  learning  within  the  same,  and  to 
the  said  universities  in  Scotland,  and  to  the  respective  colleges  of 
Eton,  Westminster,  and  Winchester,  may  be  ascertained  and  known, 
be  it  therefore  enacted  by  the  authority  aforesaid,  that  nothing  in  this 
Act  contained  shall  be  construed  to  extend  to  subject  any  bookseller, 
printer,  or  other  person  whatsoever,  to  the  forfeitures  or  penalties 
nerein  mentioned,  for  or  by  reason  of  the  printing  or  reprinting, 
importing,  or  exposing  to  sale,  any  book  or  books,  unless  the  title  to 
the  copy  of  sucn  book  or  books,  which  has  or  have  been  already 
bequeathed  or  given  to  any  of  the  said  universities  or  coU^^  afore- 
said, be  entered  in  the  register-book  of  the  Company  of  Stationers 
kept  for  that  purpose,  in  such  manner  as  hath  been  usual,  on  or  before 
the  twenty- fourth  day  of  June,  one  thousand  seven  hundred  and 
seventy-five ;  and  of  all  and  every  such  book  or  books  as  may  or  shall 
hereafter  be  beaueathed  or  given  as  aforesaid,  be  entered  in  such 
register  within  tne  space  of  two  months  after  any  such  bequest  or 
gift  shall  have  come  to  the  knowledge  of  the  vice-chancellors  of  the 
said  universities,  or  beads  of  houses  and  colleges  of  learning,  or  of  the 
principal  of  any  of  the  said  four  universities  respectively ;  for  every  of 
which  entries  so  to  be  made  as  aforesaid,  the  sum  of  sixpence  shall  be 
paid,  and  no  more ;  which  said  register-book  shall  and  may,  at  all 
seasonable  and  convenient  times,  be  referred  to  and  inspected  by  any 
bookseller,  printer,  or  other  person,  without  any  fee  or  reward ;  and 
the  clerk  of  the  said  Company  of  Stationers  shall,  when  and  as  often 
as  thereunto  required,  give  a  certificate  under  his  hand  of  such  entry 
or  entries,  and  for  every  such  certificate  may  take  a  fee  not  exceeding 
sixpence. 

5.  And  be  it  further  enacted,  that  if  the  clerk  of  the  said  Company 
of  Stationers  for  the  time  being  shall  refuse  or  neglect  to  register  or 
make  such  entry  or  entries,  or  to  sive  such  certificate,  bein^  there- 
unto required  by  the  asent  of  either  of  the  said  nniversities  or 
colleges  aforesaid,  lawfnlly  authorized  for  that  purpose,  then  either  of 
the  said  universities  or  colleges  aforesaid,  beinff  the  proprietor  of 
such  copyright  or  copyrights  as  aforesaid  (notice  Deins  first  given  of 
such  refusal  by  an  aaverSsement  in  the  Oazette),  shall  have  the  like 
benefit  as  if  such  entry  or  entries,  certificate  or  certificates,  had  been 
duly  made  and  given ;  and  the  clerk  so  refusing  shall,  for  every  such 
offence,  forfeit  twenty  pounds  to  the  proprietor  or  proprietors  of  every 
such  copyright ;  to  be  recovered  in  any  of  his  Majesty's  courts  of  recora 
at  Westminster^  or  in  the  Court  of  Session  in  Scotland,  by  action  of 
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debt,  bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoin,  'jGbo.  3,0.53. 
privilege,  protection,  or  more  than  one  imparlance,  shall  be  allowed. 

6.  [Repealed  by  Statute  Law  Revision  Act.  1861.] 

7.  [And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  Cosis. 
any  action  or  suit  shall  be  commenced  or  brought  against  any  person 

or  persons  whatsoever,  for  doing,  or  causing  to  bo  done,  anything  in 
pursuance  of  this  Act,  the  defendants  in  such  action  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence ;]  and  if  upon 
such  action  a  verdict,  or  if  the  same  shall  be  brought  in  the  Court  of 
Session  in  Scotland,  a  judgment  be  given  for  the  defendant,  or  the 
plaintiff  become  nonsuited,  and  discontinue  his  action,  then  the  de- 
fendant shall  have  and  recover  his  full  costs,  for  which  he  shall  have 
the  same  remedjr  as  a  defendant  in  any  case  by  law  hath. 

The  part  within  brackets  is  repealed  by  the  Statute  Law  Revision 
Act)  1861. 

8.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  Pablic  Act. 
this  Act  shall  be  adjudged,  deemed,  and  taken  to  bo  a  public  Act ; 

and  shall  be  judicially  taken  notice  of  as  such,  b^  all  judges, 
justices,  and  other  persons  whatsoever,  mthout  specially  pleading 
the  same. 


17  Geo.  3,  CAP.  57. 

An  Act  for  more  effectually  securing  the  Property  of  Prints  to  Inventors  17  Gbo.  3.  c.  57. 
and  Engravers,  by  enabling  them  to  sue  for  and  recover  Penalties  in 
certain  Cases. 

Whereas  an  Act  of  Farhament  passed  in  the  eighth  year  of  the  reign  SedUl  of  Acts 
of  his  late  Majesty  King  George  the  Second,  intituled  "An  Act  for  ^^-  ^  °^^ 
the  Encouragement  of  the  Arte  of  designing,  engraving,  and  etching  ^  *  ^* 
Historical  and  other  Prints,  by  vesting  the  Properties  thereof  in  the 
Inventors  and  Engravers,  during  the  Time  therein  mentioned  1"  And 
whereas  by  an  Act  of  Parliament  passed  in  the  seventh  year  of  the 
reign  of  his  present  Majesty,  for  amending  and  rendering  more  effectual 
the  aforesaid  Act,  and  for  other  purposes  therein  mentioned,  it  was 
(among  other  things)  enacted,  that  from  and  after  the  first  day  of 
January  one  thousand  seven  hundred  and  sixty-seven,  all  and  every 
person  or  persons  who  should  engrave,  etch,  or  work  in  mezzotinto 
or  chiaro  oscuro,  or  cause  to  be  engraved,  etched,  or  worked,  any 
print  taken  from  any  picture,  drawing,  model,  or  sculpture,  either 
ancient  or  modern,  should  have,  and  were  thereby  declared  to  have, 
the  benefit  and  protection  of  the  said  former  Act  and  that  Act,  for 
the  term  thereinafter  mentioned,  in  like  manner  as  if  such  print  had 
been  graved  or  drawn  from  the  original  design  of  sach  graver,  etcher, 
or  draughtsman :  And  whereas  the  said  Acts  have  not  effectually 
answered  the  purposes  for  which  they  were  intended,  and  it  is  neces- 
sary, for  the  encouragement  of  artists,  and  for  securing  to  them  the 
property  of  and  in  their  works,  and  for  the  advancement  and  improve- 
ment of  the  aforesaid  arts,  tnat  such  farther  provisions  should  be 
made  as  are  hereinafter  mentioned  and  contained :  May  it  therefore 
please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
Swing's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  from 
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f^  Geo.  3,  c.  57. 

Af^cr  June  24, 
1777,  if  any 
cnifraver,  Ac. 
fihaii,  within  the 
time  limited  by 
the  aforesaid 
Acts,  engrave  or 
etch,  Ac.  any 
print,  without 
the  content  of 
the  proprietor, 
tie  Hnall  be 
liable  to 
dfimages  [and 
•double  costs.] 


and  after  the  twenty-fourth  day  of  Jane  one  thousand  seven  hundred 
and  seventjr-seven,  if  any  engraver,  eteher,  printseller,  or  other  person, 
shall,  within  the  time  limited  by  the  aforesaid  Acts,  or  either  of  them, 
engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved,  etched,  or 
worked,  in  mezzotinto  or  chiaro  oscuro,  or  otherwise,  or  in  any  other 
manner  copy  in  the  whole  or  in  part,  by  varying,  adding  to,  or 
diminishing  from  the  main  design,  or  shall  print,  reprint,  or  import 
for  sale,  or  cause  or  procure  to  be  printed,  reprinted,  or  imported  for 
sale,  or  shall  publish,  sell,  or  otherwise  dispose  of,  or  cause  or  procure 
to  be  published,  sold,  or  otherwise  disposed  of,  any  copy  or  copies  of 
any  historical  print  or  prints,  or  any  print  or  prints,  of  any  portrait, 
conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  or  any 
other  print  or  prints  whatsoever,  which  hain  or  have  been,  or  shall 
be  engraved,  etched,  drawn,  or  designed,  in  any  part  of  Great  Britain, 
without  the  express  consent  of  the  proprietor  or  proprietors  thereof 
first  had  and  obtained  in  writing,  signed  by  him,  her,  or  ihem  re- 
spectively, with  his,  her,  or  their  own  hand  or  hands,  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  then  every  such 
proprietor  or  proprietors  shall  and  may,  by  and  in  a  special  action 
upon  the  case,  to  be  brought  against  the  person  or  persons  so  offend- 
ing, recover  such  damages  as  a  jury  on  tHe  trial  of  such  action,  or  on 
the  execution  of  a  writ  of  inquiry  thereon,  shall  give  or  assess  [together 
with  double  costs  of  suit]. 

The  part  within  brackets  is  repealed  by  the  Statute  Law  Kevision 
Act,  1 86 1. 


33  Geo.  3,  c.  60. 


Preamble. 


On  trial  of 
an  indjctnient 
for  a  libel,  jury 
may  frive  a 
general  yerdict 
upon  the  whole 
matter  pat  in 
issue,  and  shall 
not  be  required 
by  the  court  to 
find  the 

•defendant  guilty 
merely  on  proof 
of  publication, 
and  of  the 
sense  ascribed 
to  it  in  the 
information. 


But  court 
shall  give  their 
opinion  and 
directions  on 
matter  in 
issue,  as  in  other 
criminal  cases.      caseS. 


32  Geo.  3,  cap.  60. 

[Fox's  Libel  Act] 

An  Act  to  remove  Doubts  respecting  the  Ftindions  of  Juries  in 

Oases  of  Libel. 

Wh£BEAs  doubts  have  arisen  whether  on  the  trial  of  an  indictment  or 
information  for  the  making  or  i)ubli8hing  any  libel,  where  an  issue  or 
issues  are  joined  between  the  king  and  the  defendant  or  defendants, 
on  the  plea  of  not  guilty  pleaded,  it  be  competent  to  the  inry 
impandled  to  try  the  same  to  give  their  verdict  upon  the  wnole 
matter  in  issue  :  Be  it  therefore  declared  and  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  tJie  advice  and  consent  of  tilie 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that,  on  eyery 
such  trial,  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict 
of  guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictment  or  information ;  and  shall  not  be  required  or  directed,  by 
the  court  or  judge  before  whom  such  indictment  or  information  shall 
be  tried,  to  find  the  defendant  or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendant  or  defendants  of  tne  paper 
charged  to  be  a  libel,  ana  of  the  sense  ascribed  to  the  same  in  sndi 
indictment  or  information. 

2.  Provided  always,  that,  on  every  such  trial,  the  court  or  judge 
before  whom  such  indictment  or  information  shall  be  tried,  shaSl, 
according  to  their  or  his  discretion,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue  between  the  king  and 
the  defendant  or  defendants,  in  like  manner  as  in  other  criminal 
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3.  Proyided  also,  that  nothing  herein  contained  shall  extend  or  3>Q»0'3.o«6o. 
be  constmed  to  extend,  to  present  the  jury  from  finding  a  special  jury  may  find  a 
verdict,  in  their  discretion,  as  in  other  criminal  cases.  spedal  Terdiot. 

4.  Provided  also,  that  in  case  the  jury  shall  find  the  defendant  or  Defendanta  may 
defendants  guilty,  it  shall  and  may  be  lawful  for  the  said  defendant  "^.^^^  ^^'. 
or  defendants  to  moye  in  arrest  of  judgment,  on  such  ground  and  in  L  beforo^^- 
snch  manner  as  by  law  he  or  they  might  have  done  before  the  passing  ioff  this  Act. 
of  this  Act;  anything  herein  contained  to  the  contrary  notwith- 
standing. 


54  Gbo.  3.  CAP.  56. 

An  Act  to  amend  and  render  more  effectual  an  Act  of  His  present  u  G«o.  3>  o«  56. 
Majesty,  for  encoturaging  the  Art  of  making  new  Moods  and  Casts 
of  Busts,  and  other  things  therein  mentioned ;  and  for  gimng  furtlier 
Encotf^agement  to  etuh  Arts. — [18/^  May,  18 14.] 

Whsrsas  by  an  Act,  passed  in  the  thirty-eighth  year  of  the  reign  of  38  Geo.  3,  c.  71. 
bis  present  Majesty,  mtituled  "  An  Act  for  encouraging  the  Art  of 
makmg  new  Models  and  Casts  of  Busts,  and  other  things  therein 
mentioned ;"  the  sole  right  and  property  thereof  were  vested  in  the 
original  proprietors,  for  a  time  therein  specified:  And  whereas  the 
provisions   of  the  said  Act  having  been  found  ineffectual  for  the 
purposes  thereby  intended,  it  is  expedient  to  amend  the  same,  and  to 
make  other  provisions  and  regulations   for  the  encouragement  of 
artists,  and  to  secure  to  them  the  profits  of  and  in  their  works,  and 
for  the  advancement  of  the  said  arts :  May  it  therefore  please  ^our 
Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  tjbe 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia-  The  sole  right 
ment  assembled,  and  by  the  authority  of  the  same,  That  from  and  ^i^Sw  SSd^  ""^ 
after  the  passing  of  this  Act,  every  person  or  persons  who  shall  make  original  scaip- 
or  cause  to  be  made  any  new  and  original  sculpture,  or  model,  or  t^"*  models, 
copy,  or  cast  of  the  human  figure  or  human  figures,  or  of  any  bust  or  ^Mted'iirth?'  ' 
busts,  or  of  any  part  or  parts  of  the  human  figure,  clothed  in  drapery  proprietora  for 
or  otherwise,  or  of  any  animal  or  animals,  or  of  any  part  or  parts  »"^««"  y*^*"* 
of   any  animal  combined   with  the   human  figure  or  otherwise,  or 
of  any  subject  being  matter  of  invention  in  sculpture,  or  of  any  alto 
or  basso  relievo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  any  cast  from  nature  of  the  human  figure,  or  of 
any  part  or  parts  of  the  human  figure,  or  of  any  cast  from  nature  of 
any  animal,  or  of  any  part  or  parts  of  any  animal,  or  of  any  such 
subject  containing  or  representing  any  of  tlie  matters  and  things 
hereinbefore  mentioned,  whether  separate  or  combined,  shall  have 
the  sole  right  and  property  of  all  and  in  every  such  new  and  original 
sculpture,  model,  copy  ana  cast  of  the  human  figure  or  human  figures, 
and  of  all  and  in  every  such  bust  or  busts,  and  of  all  and  in  every 
such  part  or  parts  of  the  human  figure,  clothed  in  drapery  or  other- 
wise, and  of  lul  and  in  every  such  new  and  original  sculpture,  model, 
copy  and  cast,  representing  any  animal  or  animals,  and  of  all  and  in 
every  such  work  representing  any  part  or  parts  of  any  animal  com- 
bined with  the  hnman  figure  or  otherwise,  and  of  all  and  in  every 
such  new  and  original  sculpture,  model,  copy  and  cast  of  any  subject, 
being  matter  of  invention  in  sculpture,  and  of  all  and  in  every  such 
new  and  original  sculpture,  model   copy  and  cast  in  alto  or  basso 
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54  Oio.  s,  o.  j6. 


Works  pobliflied 
under  the 
recited  Aot, 
Tested  in  the 
propnrieton  tat 
ibarteen  years. 


Persons  patting 
forth  pirated 
copies  or 
pirated  easts, 
maybe 
proseettted. 


Damages  and 
double  costs. 


Purchasers  of 
^lopyriffht 
securea  in  the 
same. 


Limitation  of 
actions. 


An  additional 
term  of  fourteen 
jears,  in  case 
the  maker  of  the 


relievo,  representing  any  of  the  matters  or  things  hereinbefore 
mentioned,  and  of  every  snch  cast  from  nature,  for  the  term  of 
fourteen  years  from  first  putting  forth  or  publishing  the  same ;  pro- 
vided, in  all  and  in  every  case,  tke  proprietor  or  proprietors  do  cause 
his,  her,  or  their  name  or  names,  with  the  date,  to  be  put  on  all  and 
every  such  new  and  original  sculpture,  model,  copy  or  cast,  and  on 
every  such  cast  from  nature,  betore  the  same  shall  be  put  forth  or 
published. 

2.  And  be  it  further  enacted,  that  the  sole  right  and  property  of 
all  works,  which  have  been  put  forth  or  published  under  the  pro- 
tection of  the  said  recited  Act,  shall  be  extended,  continued  to  and 
vested  in  the  respective  proprietors  thereof,  for  the  term  of  fourtet^n 
years,  to  commence  from  the  date  when  such  last-mentioned  works 
respectively  were  put  forth  or  published. 

3.  And  be  it  further  enactea,  that  if  any  person  or  persons  shall, 
within  such  term  of  fourteen  years,  make  or  import^  or  cause  to  be 
made  or  imported,  or  exposed  to  sale,  or  otherwise  disposed  of,  any 
pirated  copy  or  pirated  cast  of  anv  such  new  and  original  sculpture, 
or  model  or  copy,  or  cast  of  the  human  figure  or  human  figures,  or 
of  any  such  bust  or  busts,  or  of  any  such  part  or  parts  of  the  human 
figure  clothed  in  drapery  or  otherwise,  or  of  any  such  work  of  any 
animal  or  animals,  or  of  any  such  part  or  parts  of  any  animal  or 
animals  combined  with  the  human  figure  or  otnerwise,  or  of  any  such 
subject  bein^  matter  of  invention  in  sculpture,  or  of  anj  such  alto 
or  basso  rehevo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  of  any  such  cast  from  nature  as  aforesaid, 
whether  such  pirated  copy  or  pirated  cast  be  produced  by  moulding 
or  copying  from,  or  imitating  in  any  way,  any  of  the  matters  or 
things  put  forth  or  published  under  the  protection  of  this  Act,  or  of 
any  works  which  have  been  put  forth  or  published  under  the  pro- 
tection of  the  said  recited  Act,  the  right  and  property  whereof  is  and 
are  secured,  extended  and  protected  by  this  Act,  in  any  of  the  cases 
as  aforesaid,  to  the  detriment,  damage,  or  loss  of  tne  original  or 
respective  proprietor  or  proprietors  of  any  such  works  so  pirated; 
then  and  in  aJI  such  cases  the  said  proprietor  or  proprietors,  or  their 
assignee  or  assignees,  shall  and  may,  by  and  in  a  special  action  upon 
the  case  to  be  brought  against  the  person  or  persons  so  offending, 
receive  such  damages  as  a  jury  on  a  trial  of  such  action  shall  give  or 
assess,  together  with  double  costs  of  suit. 

4.  Provided  nevertheless,  that  no  person  or  persons  who  shall  or 
may  hereafter  purchase  the  right  or  property  of  any  new  and  original 
sculpture  or  model,  or  copy  or  cast,  or  of  any  cast  from  nature,  or  of 
any  of  the  matters  and  things  published  under  or  protected  by  virtue 
of  this  Act,  of  the  proprietor  or  proprietors,  expressed  in  a  deed  in 
writing  signed  by  him,  her,  or  them  respectively,  with  his,  her,  or 
their  own  hand  or  hands,  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  shall  be  subject  to  any  action  for  copying  or 
casting,  or  vending  the  same,  anything  contained  in  this  Act  to  the 
contrary  notwithstanding. 

5.  Provided  always,  and  be  it  further  enacted,  that  all  actions  to 
be  brought  as  aforesaid,  ag^ainst  any  person  or  persons  for  any  offence 
committed  against  this  Act  shall  oe  commenced  within  six  calendar 
months  next  after  the  discovery  of  every  such  offence,  and  not  after- 
wards. 

6.  Provided  always,  and  be  it  further  enacted,  that  from  and 
immediately  after  the  expiration  of  the  said  term  of  fourteen  years, 
the  sole  right  of  making  and  disposing  of  such  new  and  original 
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sculpture,  or  model,  or  copy,  or  cast  of  any  of  tlie  matters  or  things  ^4  G«o^  c.  56. 
hereinbefore  mentioned*  shall  return  to  the  person  or  persons  who  oriirmai  scalp- 
originally  made  or  caused  to  be  made  the  same,  if  he  or  they  shall  be  ture,  &c.  ■hall  be 
then  living,  for  the  farther  term  of  fourteen  years,  [excepting  in  the  ^^^&* 
case  or  cases  where  such  person  or  persons  shall  by  sale  or  oUierwise 
have  divesfced  himself,  herself  or  themselves,  of  sucn  right  of  making 
or  disposing  of  any  new  and  original  sculpture,  or  model,  or  copy,  or 
cast  of  any  of  the  matters  or  things  hereinbefore  mentioned,  previous 
to  the  passing  of  this  Act.] 

The  part  within  brackets  is  repealed  by  the  Statute  Law  Revision 
Act,  1873. 


60  Geo.  3,  CAP.  8. 

An  Act  for  the  more  effectual  Prevention  <ind  Puniehmeyit  of  Blasplie'  60  Geo.  3,  c.  8. 
moiirS  and  Seditious  Libels. — l^oth  December,  18 19.]  — 

Whebeas  it  is  expedient  to  make  more  effectual  provision  for  the 
punishment  of  blasphemous  and  seditious  libels;  be  it  enacted  by 
the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that 
from  and  after  the  passing  of  this  Act,  in  every  case  in  which  any  court  to  make 
verdict  or  judgment  by  default  shall  be  had  against  any  person  for  o'^^er  for  the 
comj)osing,  printing,  or  publishing  any  blasphemous  libel,  or  any  o?fbriibef in  ** 
seditious  libel,  tending  to  oring  into  hatred  or  contempt  the  person  of  pof^sessionofthe 
his  Majesty,  his  heirs  or  successors,  or  the  Regent,  or  the  Government  Srh^'m^veSlct!' 
and  Constitution  of  the  United  Kingdom  as  by  law  established,  or  siiaii  iiave  been 
either  House  of  Parliament,  or  to  excite  his  Majesty's  subjects  to  liad,&c. 
attempt  the  alteration  of  any  matter  in  Church  or  State  as  by  law 
estabhshed,  otherwise  than  by  lawful  means,  it  shall  be  lawful  for  the 
iudge,  or  the  court  before  whom  or  in  which  such  verdict  shall 
have  been  given,  or  the  court  iu  which  such  judgment  by  default  shall 
be  had,  to  make  an  order  for  the  seizure  and  carrying  away  and  de- 
taining in  safe  custody,  in  such  manner  as  shall  be  airected  in  such 
order,  all  copies  of  the  libel  which  shall  be  in  the  possession  of  the 
person  against  whom  such  verdict  or  judgment  shall  have  been  had, 
or  in  the  possession  of  any  other  person  named  in  the  order  for  his 
use ;  evidence  upon  oath  having  been  previously  given  to  the  satis- 
faction of  such  coui't  or  judge,  that  a  copy  or  copies  of  the  said  libel 
is  or  are  in  the  possession  of  such  other  person  for  the  use  of  the 
person  against  whom  such  verdict  or  judgment  shall  have  been  had  as 
aforesaid ;  and  in  every  such  case  it  shall  be  lawful  for  any  justice  of 
the  peace,  or  for  any  constable  or  other  peace  officer  acting  under  any 
such  order,  or  for  any  person  or  persons  acting  with  or  in  aid  of  any 
such  justice  of  the  peace,  constable,  or  other  peace  officer,  to  search 
for  any  copies  of  such  libel  in  any  house,  building,  or  other  place 
whatsoever  belonging  to  the  person  against  whom  any  such  verdict 
or  judgment  shall  have  been  had,  or  to  any  other  person  so  named,  in 
whose  possession  any  copies  of  any  such  libel,  belonging  to  the  person 
against  whom  any  such  verdict  or  judgment  shall  have  been  had, 
shall  be;  and  in  case  admission  shall  be  refused  or  not  obtained 
within  a  reasonable  time  after  it  shall  have  been  first  demanded,  to 
enter  by  force  by  day  into  any  such  house,  building,  or  place  whatso- 
ever, and  to  carry  away  all  copies  of  the  libel  there  found,  and  to 


704 


APPENDIX, 


6oG>o.3,  C.8. 


Copies  of  libels 
so  seized  to  bo  * 
restored,  If 
Jadgnaeot  for 
defendant ; 
otherwise  to  be 
disposed  ol  as 
the  coart  sliall 
direct. 


Coart  of 
Josticiaryin 
Scotland  to 
make  order  for 
seizing^  copies 
of  libels,  Jtc. 


PuiiiftliTncnt  of 
persons  cou- 
Ticted  of  second 
offence. 


■  detain  the  same  in  safe  custody  until  the  same  shall  be  restored  under 
the  pro\dsion8  of  this  Act,  or  disposed  of  according  to  any  further 
order  made  in  relation  thereto. 

2.  And  be  it  further  enacted,  that  if  in  any  such  case  as  aforesaid 
jadgment  shall  be  arrested,  or  if,  after  judgment  shall  have  been 
entered,  the  same  shall  be  reversed  upon  any  writ  of  error,  all  copies 
so  seized  shall  be  forthwith  returned  to  the  person  or  persons  from 
whom  the  same  shall  have  been  so  taken  as  aforesaid,  free  of  all 
charge  and  expense,  and  without  the  payment  of  any  fees  whatever ; 
and  in  every  case  in  which  £nal  judgment  shall  be  entered  upoa  the 
verdict  so  found  against  the  person  or  persons  charged  with  having 
composed,  printed,  or  published  such  libel,  then  all  copies  so  seized 
shall  be  disposed  of  as  the  court  in  which  such  judgment  shall  be 
given  shall  order  and  direct. 

3.  Provided  always,  and  be  it  enacled,  That  in  Scotland,  in  every 
'case  in  which  any  person  or  persons  shall  be  found  guilty  before  the 
court  of  justiciary,  of  composing,  printing,  or  publishiug  any  blas- 
phemous or  seditious  libel,  or  where  sentence  of  fu^tation  shall  have 
teen  pronounced  against  any  person  or  persons,  m  consec^uence  of 
their  faihng  to  appear  to  answer  to  any  indictment  charging  them 
with  having  composed,  priAted,  or  published  any  such  libel,  then  and 
in  either  of  such  cases,  it  shall  and  may  be  lawfol  for  the  said  court 
to  make  an  order  for  the  seizure,  carrying  away,  and  detaining  in 
safe  custody,  all  copies  of  the  libel  in  the  possession  of  any  such 
person  or  persons,  or  in  the  possession  of  an^r  other  person  or  persons 
named  in  such  order,  for  his  or  their  use,  evidence  upon  oath  having 
been  previously  given  to  the  satisfaction  of  such  court  or  judge,  that 
a  copy  or  copies  of  the  said  libel  is  or  are  in  the  possession  of  such 
other  peraon  for  the  use  of  the  person  against  whom  such  verdict  or 
judgment  shall  have  been. had  as  aforesaid ;  and  every  such  order  so 
made  shsdl  and  may  be  carried  into  effect,  in  such  and  the  same 
manner  as  any  oi*der  made  by  the  Court  of  Justiciary,  or  any  circuit 
Court  of  Justiciary,  may  be  carried  into  effect  according  to  the  law 
and  practice  of  Scotland :  Provided  always,  that  in  the  event  of  any 
person  or  persons  being  reponed  against  any  such  sentence  of  fagita- 
tion,  and  being  thereafter  acquitteo,  all  copies  so  seized  shall  be  forth- 
with returned  to  the  person  or  persons  from  whom  the  same  shall 
have  been  so  taken  as  SLforesaid ;  and  in  all  other  cssesy  the  copies  so 
seized  shall  be  disposed  of  in  such  manner  as  the  said  court  may 

'direct. 

4.  And  bo  it  farther  enacted,  that  if  any  person  shall,  after  the 
passing  of  this  Act,  be  legally  convicted  of  having  after  the  passing  of 
this  Act  composed,  printed,  or  published  any  blasphemous  libel  or  any 
such  seditious  libel  as  aforesaid,  and  shalX  after  being  so  convicted, 
offend  a  second  time,  and  be  thereof  legally  convicted  before  any  com- 
mission of  oyer  and  terminer  or  gaol  delivery,  or  in  his  Majesty's 
Court  of  King's  Bench,  such  person  may,  on  such  second  conviction,  K^ 
adjudged,  at  the  discretion  ot  the  court,  either  to  suffer  such  punish- 
ment as  may  now  by  law  be  inflicted  in  cases  of  high  misdemeanorb 
[or  to  be  banished  from  the  United  ICingdom,  and  all  other  parts  of 
ms  Majesty's  dominions,  for  such  term  of  years  as  the  court  in  which 
such  conviction  shall  take  place  shall  order]. 

The  part  within  brackets  is  repealed  by  1 1  Geo.  4  and  i  WilL  4. 

c.  73. 

5.  Repealed  by  11  Geo.  4  and  i  WilL  4,  c.  73. 

6.  Repealed  by  1 1  Geo.  4  and  i  Will.  4»  c-  73- 
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7.  And  be  it  farther  enacted,  that  the  clerk  of  assize,  clerk  of  the  ^  Q«p-  3.  c.  8. 
peace,  or  other  clerk  or  officer  of  the  court  having  the  custody  of  the  certificate  to  be 
records  where  any  offender  shall  have  been  convicted  of  havin;^  com-  given  of  convic- 
posed,  printed,  or  published  any  blasphemous  or  seditious  libel,  shall,  {{gj  ^  **'°®' 
upon  request  of  the  prosecutor  on  His  Majesty's  behalf,  make  out  and 

give  a  certificate  in  writing,  signed  by  him,  containing  the  effect 
and  substance  only  (omitting  the  formal  part)  of  every  indictment 
and  conviction  of  such  offender,  to  the  justices  of  assize,  oyer  and 
terminer,  great  sessions,  or  gaol  delivery,  where  such  offender  or 
offenderd  shall  be  indicted  lor  any  second  offence  of  composing, 
printing,  or  publishing  any  blasphemous  or  seditious  libel,  for  which 
certificate  six  shilliugs  and  eightpence  and  no  more  shall  be  paid,  and 
which  certificate  sh^l  be  sufficient  proof  of  the  conviction  of  such 
offender. 

8.  And  be  it  further  enacted,  that  any  action  and  suit  which  shall  Limitation  of 
be  brought  or  commenced  against  any  justice  or  justices  of  the  peace,  actions, 
constable,  peace  officer,  or  other  person  or  persons,  within  that  part  of 

Great  Britain  called  England,  or  in  Ireland,  for  anything  done  or  acted 
in  pursuance  of  this  Act,  shall  be  commenced  within  six  calendar 
months  next  after  the  fact  committed,  and  not  afterwards ;  [and  the 
venue  in  every  such  action  or  suit  shall  be  laid  in  the  proper  county  General  issue 
where  the  fact  was  committed,  and  not  elsewhere ;  and  the  defendant  m^y  be  pleaded. 
or  defendants  in  every  such  action  or  suit  may  plead  the  general,  issue, 
and  give  this  Act  and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon] ;  and  if  such  action  or  suit  shall  be  brought  or  com- 
menced after  the  time  limited  for  bringing  the  same,  or  the  venue  shall 
be  laid  in  any  other  place  than  as  aforesaid,  then  the  jury  shaJl  find  a 
verdict  for  the  defendant  or  defendants ;  and  in  such  case,  or  if  the 
jury  shall  find  a  verdict  for  the  defendant  or  defendants  upon  the 
merits,  or  if  the  plaintiff  or  plaintiffs  shall  become  nonsuit,  or  dis- 
continue, his,  her,  or  their  actions  after  appearance,  or  if,  upon  demurrer, 
judgment  shall  be  given  against  the  plamtiff  or  plaintiffs,  the  defen- 
dant or  defendants  shall  have  double  costs,  which  he  or  they  shall  and  Double  costs. 
may  recover  in  such  and  the  same  manner  as  any  defendant  can  by 
law  in  other  cases. 

From  the  words  *' and  the  venue"  to  "thereupon"  is  repealed  by 
the  Statute  Law  Bevision  Act,  1873,  and  also  the  whole  section  so  far 
as  relates  to  justices  of  the  peace. 

9.  And  be  it  further  enacted,  that  every  action  and  suit  which  shall  Limitation  of 
be  brought  or  commenced  against  any  person  or  persons  in  Scotland,  S^*°,°*s**^*  *" 
for  anything  done  or  acted  in  pursuance  of  this  Act,  shall  in  like  ®**""^*^ 
manner  be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  afterwards,  and  shall  be  brought  in  the  Court  of 

Session  in  Scotland;  and  the  defender  or  defenders  may  plead  that 

the  matter  complained  of  was  done  in  pursuance  of  tms  Act,  and 

To&j  give  this  Act  and  the  special  matter  in  evidence;  and  if  such 

action  or  suit  shall  be  brougnt  or  commenced  after  the  time  limited 

for  bringing  the  same,  then  the  same   shall  be   dismissed;    and  in 

such   case,  or  if  the  defender  or  defenders   shall  be   assoilzied,  or 

the  pursuer  or  pursuers  shall  suffer  the  action  or  suit  to  fall  asleep, 

or  a  decision  snail  be  pronounced  against  the  pursuer  or  pursuers 

upon  the   relevancy,  the   defender   or   defenders  shall  have  double  Doable  costs. 

costs,  which  he  or  they    shall    and   may  receive  in  such  and  the 

same  manner  as  any  defender  can  by  law  recover  costs  or  expenses  in 

other  cases. 

10.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  xot  to  alter  the 
Act  contained  shall  be  held  or  considered  as  in  any  respect  altering  the  law  of  ScoUaud 
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6e  Gbo.3»  0. 8.  la,^  or  practice  of  Scotland  regarding  the  pnnishment  of  peTsons 
in  rwpect  to       victed  of  composing,  printing,  pubushing,  or  circnlating  axty  bias- 


pooishment  for 
libeb. 


phemons  or  seditions  libel. 

II.  Eepealed;  Statute  Law  Bevision  Act,  1873. 


3  "Will.  4,  cap.  15. 


3  WnL.  4.  c.  15.     'An  Act  to  amend  tlie  Laws  relaiing  to  Dramaiic  Literary  Praperiy, 
—  liothJune,  1833.] 

Whekbas  by  an  Act  passed  in  the  fifty-fonrtb  year  of  the  reign  of  life 
4  Geo.  3,0.  ISO.  j^^  Majesty  King  George  the  Third  intituled  "An  Act  to  amend  the 
several  Acts  for  the  Encouragement  of  Learning,  by  securing  the 
Copies  and  Copyright  of  printed  Books  to  the  Authors  of  such  Books, 
or  their  .Assigns,"  it  was  amongst  other  things  provided  and  enacted, 
that  from  and  after  the  passing  of  the  said  Act  the  author  of  any 
book  or  books  composed,   and  not  printed  or  published,  or  whidi 
should  thereafter  be  composed  and  printed  ana  published,  and  his 
assignee  or  assigns,  should  have  the  sole  liberty  of  printing  and  re- 
printing such  book  or  books  for  the  full  term  of  twenty-ei^t  years, 
to  commence  from  the  day  of  first  publishing  the  same,  and  sdso^  if 
the  author  should  be  living  at  the  end  of  that  period,  for.  the  residue 
of  his  natural  life:   and  whereas  it  is  expedient  to  extend  the  pro- 
visions of  the  said  Act :  be  it  therefore  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
passing  of  this  Act  the  author  of  any  tragedy,  comedy,  play,  opera, 
larce,  or  any  other  dramatic  piece  or  entertainment,  composed,  and 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  or 
which  hereafter  shall  be  composed,  and  not  printed  or  pnblShed  by 
the  author  thereof  or  his  assignee,  or  the  assignee  of  such  author. 
shall  have  as  his  own  property  the  solo  liberty  of  representing,  or 
causing  to  be  represented,  at  any  place  or  places  of  dramatic  enter- 
tainment whatsoever,  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in 
any  part  of  the  British  dominions,  any  such  production  as  aforesaid, 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  and 
shall  be  deemed  and  taken  to  be  the  proprietor  thereof;  and  that  the 
author  of  any  such  production,  printed  and  published  within  ten 
years  before  the  passing  of  this  Act  by  the  author  thereof  or  his 
assignee,  or  which  shall  hereafter  be  so  printed  and  published,  or  the 
assignee  of  such  author,  shall,  from  the  time  of  passing  this  Act,  or 
from  the  time  of  such  publication  respectively,  untu  the  end  of 
twenty-eight  years  from  the  day  of  such  first  publication  of  the  Rame, 
and  also,  if  the  author  or  authors,  or  the  survivor  of  the  authors, 
shall  be  living  at  the  end  of  that  period,  during  the  residue  of  his 
natural  life,  have  as  his  own  property  the  sole  liberty  of  representing, 
or  causing  to  be  represented,  the  same  at  any  such  place  of  dramatic 
entertainment  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  the 
proprietor  thereof :  provided  nevertheless,  that  nothing  in  this  Act 
contained  shall  prejudice,  alter,  or  affect  the  right  or  authority  of  any 
person  to  represent  or  cause  to  be  represented,  at  any  place  or  places 
of  dramatic  entertainment  whatsoever,  any  such  production  as  afore- 
said, in  all  cases  in  which  the  author  thereof  or  his  assignee  shall, 
previously  to  the  passing  of  this  Act,  have  given  his  consent  to  or 
authorised  such  representation,  but  that  such  sole  liberty  of  the  author 
or  his  assignee  shall  be  subject  to  such  right  or  authority. 


The  aatbor  of 
any  dramatao 
piece  Bball  hftve 
08  Us  property 
the  sole  liberty 
of  representing 
it  or  causing  it 
to  be  repre- 
sented at  any 
place  of 
dramatio 
entertainment. 


Proviso  as  to 
eases  where, 
previoDs  to  the 
passing  of  this 
Act,  a  consent 
hafc  I'-'Ti  riven. 
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2.  And  be  it  fartKer  enactedi  THat  if  any  person  skall,  during  th^  3  '^thh.  4*  c.  15. 
continuance  of  such  sole  liberty  as  aforesaid,  contrary  to  the  intent  of  PeoaitTon  per- 
this  Act,  or  right  of  the  author  or  his  assignee,  represent,  or  cause  to  soob  performing 
be  rei>resentod,  without  the  consent  in  writing  of  the  author  or  other  K^SjL?!?'*'^ 
proprietor  first  had  and  obtained,  at  any  place  of  dramatic  entertain- 
ment within  the  limits  aforesaid,  any  such  production  as  aforesaid,  or 

any  part  thereof,  every  such  offender  shall  be  liable  for  each  and 
every  such  representation  to  the  payment  of  an  amount  not  less  than 
forty  shillings,  or  to  the  full  amount  of  the  benefit  or  advantage 
arising  from  such  representation,  or  the  injury  or  loss  sustained  by 
the  plaintiff  therefrom,  whichever  shall  be  the  greater  damages,  to 
the  author  or  other  proprietor  of  such  production  so  represented 
contrary  to  the  true  intent  and  meaning  of  this  Act,  to  be  recovered, 
together  with  double  costs  of  suit^  by  such  author  or  other  pro- 
prietors, in  any  court  having  jurisdiction  in  such  cases  in  that  part  of 
the  said  United  Kingdom  or  of  the  British  Dominions  in  which  the 
offence  shall  be  committed ;  and  in  every  such  proceeding  where  the 
sole  liberty  of  such  author  or  his  assignee  as  aforesaid  shall  be  subject 
to  such  right  or  authority  as  aforesaid,  it  shall  be  sufficient  for  the 
plaintiff  to  state  that  he  has  such  sole  liberty,  without  stating  the 
same  to  be  subject  to  such  right  or  authority,  or  otherwise  mention- 
ing the  same. 

3.  Provided  nevertheless,  and  be  it  further  enacted,  That  all  actions  Limitation  of 
or  proceedings  for  any  offence  or  injury  that  shall  be  committed  against  actiw»»« 
this  Act  shall  be  brought,  sued,  and  commenced  within  twelve  calendar 
months  next  after  such  offence  committed,  or  else  the  same  shall  be 

void  and  of  no  effect. 

4.  And  be  it  further  -enacted.  That  whenever  authors,  persons,  Explanation  of 
offenders,  or  others  are  spoken  of  in  this  Act  in  the  singular  number  or  words. 

in  the  masculine  gender,  the  same  shall  extend  to  any  number  of  per- 
sons and  to  either  sex. 


5  &  6  Will.  4,  cap.  65. 

An  Act  for  preventing  tlie  PuhliGaiion  of  Lectures  wUhoiU  Consent.      5*6  Wir.i,  4 

Igih  Septemb&r,  1835.]  — 

Whereas  printers,  publishers,  and  other  persons  have  frequently 
taken  the  liberty  of  printing  and  publishing  lectures  delivered  upon 
divers  subjects  without  the  consent  of  the  authors  of  such  lectures, 
or  the  persons  delivering  the  same  in  public,  to  the  great  detriment 
of  such  authors  and  lecturers :   Be  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  Authors  ot 
first  day  of  September,  one  thousand  eight  hundred  and  thirty-five,  loet^rea,  or  their 
the  author  of  any  lecture  or  lectures,  or  the  person  to  whom  he  hath  the  ro'e  r?ght  ot" 
sold  or  otherwise  conveyed  the  copy  thereof,  in  order  to  deliver  the  pnblishing  them. 
same  in  any  school,  seminary,  institution,  or  other  place,  or  for  any 
other  purpose,  shall  have  the  sole  right  and  liberty  of  printing  and 
publishing  such  lecture  or  lectures ;  and  that  if  any  person  shall,  by  Penalty  on  other 
taking  down  the  same  in  shorthand  or  otherwise  in  writing,  or  in  ^^^  publish- 
any  other  way,  obtain  or  make  a  copy  of  such  lecture  or  lectures,  and  withoat  leaved  * 
shall  print  or  lithograph  or  otherwise  copy  and  publish  the  same,  or 
cause  the  same  to  be  printed,  lithographed,  or  otherwise  copied  and 
published,  without  leave  of  the  author  thereof,  or  of  the  person  to 
whom  the  author  thereof  hath  sold  or  otherwise  conveyed  the  same, 
and  every  person  who,  knowing  the  same  to  have  been  printed  or 
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60  Gio.3»  0. 8.  law  or  practice  of  Scotland  regarding  the  pnnisliment  of  persoTiB  con- 
in  Ntpect  to       victed  of  composing,  printingi  pubushing,  or  circnlatmg  any  blas- 
phemous or  seditious  libel. 

II.  Repealed;  Statute  Law  Revision  Act,  1873. 


poniihment  for 
Ubeb. 


3  Will.  4,  cap.  15. 


3  WnL.  4.  c.  15.     An  Ad  to  amend  the  Laws  relating  to  Dramaiic  Literary  Property, 
—  [lothJune,  1833.] 


4G«o.  3, 0. 156. 


The  author  of 
any  draioatio 
piece  shall  have 
as  his  property 
the  sole  liberty 
of  representing^ 
it  or  causing  it 
to  be  repre- 
sented 1^  any 
place  of 
dramatic 
entertainment. 


ProTiso  as  to 
eases  where, 
previous  to  the 
passing  of  this 
Act,  a  consent 
hR>  I'.f  ri  tiven. 


Whekeas  by  an  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third  intituled  "  An  Act  to  amend  the 
several  Acts  for  the  Encouragement  of  Learning,  by  securing  the 
Copies  and  Copyright  of  printed  Books  to  the  Authors  of  such  Books, 
or  their  Assigns,"  it  was  amongst  other  things  provided  and  enacted, 
that  from  and  after  the  passing  of  the  said  Act  the  author  of  any 
book  or  books  composed,  and  not  printed  or  published,  or  whirli 
should  thereafter  be  composed  and  printed  and  published,  and  his 
assignee  or  assigns,  should  have  the  sole  liberty  of  printing  and  re- 
printing such  book  or  books  for  the  full  term  of  twenty-eignt  years, 
to  commence  from  the  day  of  first  publishing  the  same,  and  also,  if 
the  author  should  be  living  at  the  end  of  that  period,  for.  the  residue 
of  his  natural  life:  and  whereas  it  is  expedient  to  extend  the  pro- 
visions of  the  said  Act :  be  it  therefore  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
passing  of  this  Act  the  author  of  any  tragedy,  comedy,  play,  opera, 
larce,  or  any  other  dramatic  piece  or  entertainment,  composed,  and 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  or 
which  hereafter  shall  be  composed,  and  not  printed  or  published  by 
the  author  thereof  or  his  assignee,  or  the  assignee  of  such  author, 
shall  have  as  his  own  property  the  sole  liberty  of  representing,  or 
causing  to  be  represented,  at  any  place  or  places  of  dramatic  enter- 
tainment whatsoever,  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in 
any  part  of  the  British  dominions,  any  such  production  as  aforesaid, 
not  printed  and  published  by  the  author  thereof  or  his  assignee,  and 
shall  be  deemed  and  taken  to  be  the  proprietor  thereof;  and  that  the 
author  of  any  such  production,  printed  and  published  within  ten 
years  before  the  passing  of  this  Act  by  the  author  thereof  or  his 
assignee,  or  which  shall  hereafter  be  so  printed  and  published,  or  the 
assignee  of  such  author,  shall,  from  the  time  of  passing  this  Act,  or 
from  the  time  of  such  publication  respectively,  until  the  end  of 
twentv-eight  years  from  tne  day  of  such  &:st  publication  of  the  ftame, 
and  also,  if  the  author  or  authors,  or  the  survivor  of  the  authors, 
shall  be  living  at  the  end  of  that  period,  during  the  residue  of  his 
natural  life,  have  as  his  own  property  the  sole  liberty  of  representing, 
or  causing  to  be  represented,  the  same  at  any  such  place  of  dramatic 
entertainment  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  the 
proprietor  thereof :  provided  nevertheless,  that  nothing  in  this  Act 
contained  shall  prejudice,  alter,  or  affect  the  right  or  authority  of  any 
person  to  represent  or  cause  to  be  represented,  at  any  place  or  places 
of  dramatic  entertainment  whatsoever,  any  such  production  as  afore- 
said, in  all  cases  in  which  the  author  thereof  or  his  assignee  shalL 
previously  to  the  passing  of  this  Act,  have  given  his  consent  to  or 
authorised  such  representation,  but  that  such  sole  liberty  of  the  author 
or  his  assignee  shall  be  subject  to  such  right  or  authority. 
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2.  And  be  it  farther  enacted,  That  if  anj  person  shall,  during  th^  3  ^z^x-  4>c.  15. 
continnance  of  such  sole  liberty  as  aforesaid,  contrary  to  the  intent  of  Peaaityon  per- 
this  Act,  or  light  of  the  author  or  his  assignee,  represent,  or  cause  to  sons  performing 
be  represented,  without  the  consent  in  writing  of  the  author  or  other  f^^Si  Act'*'^ 
proprietor  first  had  and  obtained,  at  any  place  of  dramatic  entertain- 
ment within  the  limits  aforesaid,  any  such  production  as  aforesaid,  or 

any  part  thereof,  every  such  offender  shall  be  liable  for  each  and 
every  such  representation  to  the  payment  of  an  amount  not  less  than 
fort^  shillings,  or  to  the  full  amount  of  the  benefit  or  advantage 
arising  from  such  representation,  or  the  injury  or  loss  sustained  by 
the  plaintiff  therefrom,  whichever  shall  be  the  greater  damages,  to 
the  author  or  other  proprietor  of  such  production  so  represented 
contrary  to  the  true  intent  and  meaning  of  this  Act,  to  be  recovered, 
together  with  double  costs  of  suit,  by  such  author  or  other  pro- 
prietors, in  any  court  having  jurisdiction  in  such  cases  in  that  part  of 
the  said  United  Kingdom  or  of  the  British  .Dominions  in  which  the 
offence  shall  be  committed ;  and  in  every  such  proceeding  where  the 
sole  liberty  of  such  author  or  his  assignee  as  aforesaid  shskll  be  subject 
to  such  right  or  authority  as  aforesaid,  it  shall  be  sufficient  for  the 
plaintiff  to  state  that  he  has  such  sole  liberty,  without  stating  the 
same  to  be  subject  to  such  right  or  authority,  or  otherwise  mention- 
ing the  same. 

3.  Provided  nevertheless,  and  be  it  further  enacted,  That  all  actions  Limitation  of 
or  proceedings  for  any  offence  or  iniury  that  shall  be  committed  against  Mtl<»". 
this  Act  shall  be  brought,  sued,  and  commenced  within  twelve  calendar 
months  next  after  such  offence  committed,  or  else  the  same  shall  be 

void  and  of  no  effect. 

4.  And  be  it  further  enacted,  That  whenever  authors,  persons,  Explanation  of 
offenders,  or  others  are  spoken  of  in  this  Act  in  the  singular  number  or  ^^'^< 

in  the  masculine  gender,  the  same  shall  extend  to  any  number  of  per- 
sons and  to  either  sex. 


5  &  6  Will.  4,  cap.  65. 

An  Act  for  preventing  the  Fahlicaiion  of  Lectures  witliotU  Consent,      5*6  Wili,  4 

Igth  Septemb&r,  1835.]  — 

WH£R£i.s  printers,  publishers,  and  other  persons  have  frequently 
taken  the  liberty  of  printing  and  publishing  lectures  delivered  upon 
divers  subjects  without  the  consent  of  the  authors  of  such  lectures, 
or  the  persons  delivering  the  same  in  public,  to  the  great  detriment 
of  such  authors  and  lecturers  :   Be  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  Anthorsot 
first  day  of  September,  one  thousand  eight  hundred  and  thirty-five,  lectures,  or  their 
the  author  of  any  lecture  or  lectures,  or  the  person  to  whom  he  hath  the  wofe  rfght  or 
sold  or  otherwise  conveyed  the  copy  thereof,  in  order  to  deliver  the  pabUahing  them. 
same  in  any  school,  seminary,  institution,  or  other  place,  or  for  any 
other  purpose,  shall  have  the  sole  right  and  liberty  of  printing  and 
publishing  such  lecture  or  lectures ;  and  that  if  any  person  shall,  by  Penalty  on  other 
taking  down  the  same  in  shorthand  or  otherwise  in  writing,  or  in  KJ*^*  publish- 
any  other  way,  obtain  or  make  a  copy  of  such  lecture  or  lectures,  and  wiUioat  leave.  * 
shall  print  or  lithograph  or  otherwise  copy  and  publish  the  same,  or 
cause  the  same  to  be  printed,  lithographed,  or  otherwise  copied  and 
published,  without  leave  of  the  author  thereof,  or  of  the  i^erson  to 
whom  the  author  thereof  hath  sold  or  otherwise  conveyed  the  same, 
and  every  person  who,  knowing  the  same  to  have  been  printed  or 
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j  &  6  Will. 

c.  6j. 


Penalty  on 

{>rinter8  or  pab- 
ishers  of  news- 
{>aper8  pabllsh- 
iiff  lectares 
without  leaYO. 


PenonB  harinff 
leave  to  attend 
lectures  not  on 
that  aooount 
lioensed  to 
publish  them. 

Act  not  to 
prohibit  the 
publiahingr  of 
lectures  uter 
expiration  of 
the  copyright* 


8  Anne  c.  19. 


j4  Geo.  3.  c.  X  j6. 


Act  not  to  extend 
to  lectures 
deliyered  in 
unlicensed 
places,  Ac. 


copied  and  pnbHshed  mthont  sacli  consent,  shall  sell,  pnblisli,  or 
expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  lecture  or  lectures,  shall  forfeit  such  printed  or  otherwise  copied 
lecture  or  lectures,  or  parte  thereof,  together  with  one  jjennj  for 
every  sheet  thereof  which  shall  be  found  in  his  custody,  either  printed, 
lithographed,  or  copied,  or  printing,  lithographing,  or  copjing,  pub- 
lished, or  exposed  to  sale,  contrary  to  the  true  intent  and  meaning  of 
this  Act,  the  one  moiety  thereof  to  his  Majesty,  his  heirs  or  successors, 
and  the  other  moiety  tnereof  to  any  person  who  shall  sue  for  the  same, 
to  be  recovered  in  any  of  his  Majesty's  Courts  of  Record  in  West- 
minster, by  action  of  debt,  bill,  plaint,  or  information,  in  which  no 
wager  of  law,  essoign,  privilege,  or  protection,  or  more  than  one  im-> 
parlance,  shall  be  allowed. 

2.  And  be  it  further  enacted,  that  any  printer  or  publisher  of  any 
newspaper  who  shall,  without  such  leave  as  aforesaid,  print  and  publish 
in  such  newspaper  any  lecture  or  lectures,  shall  be  deemed  and  taken 
to  be  a  person  printing  and  publishing  without  leave  within  the  pro- 
yisions  of  this  Act,  and  liable  to  the  aforesaid  forfeitures  and  penalties 
in  respect  of  such  printing  and  publishing. 

3.  And  be  it  further  enacted.  That  no  person  allowed  for  certain  fee 
and  reward,  or  otherwise,  to  attend  and  be  present  at  any  lecture 
delivered  in  any  place,  shall  be  deemed  and  taken  to  be  licensed  or  to 
have  leave  to  print,  copy,  and  publish  such  lectures  only  because  of 
having  leave  to  attend  sach  lecture  or  lectures. 

4.  Provided  always.  That  nothing  in  this  Act  shall  extend  to  pro- 
hibit any  person  from  printing,  copying,  and  publishing  any  lecture 
or  lectures  which  have  or  shall  have  been  printed  and  published  with 
leave  of  the  authors  thereof  or  their  assignees,  and  whereof  the  time 
hath  or  shall  have  expired  within  which  the  sole  right  to  print  and 
publish  the  same  is  given  by  an  Act  passed  in  the  eighth  year  of  the 
reign  of  Queen  Anne,  intituled  "  An  Act  for  the  Encouragement  of 
Learning,  by  vesting  the  Copies  of  printed  Books  in  the  Authors  or 
Purchasers  of  such  copies  during  the  times  therein  mentioned,"  and 
by  another  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  King 
(xeorge  the  Third,  intituled  "  An  Act  to  amend  the  several  Acts  for 
the  Encouragement  of  Learning,  by  securing  the  Copies  and  Cop]^- 
right  of  printed  Books  to  the  Authors  of  such  Books,  or  their 
Assigns,"  or  to  any  lectures  which  have  been  printed  or  published 
before  the  passing  of  this  Act 

5.  Provided  further,  That  nothing  in  this  Act  shall  extend  to  any 
lecture  or  lectures,  or  the  printing,  copying,  or  publishing  any 
lecture  or  lectures,  or  parts  thereof,  of  the  delivering  of  which  notice 
in  writing  shall  not  have  been  given  to  two  justices  living  within  five 
miles  from  the  place  where  such  lecture  or  lectures  shall  be  delivered 
two  days  at  least  before  delivering  the  same,  or  to  any  lecture  or 
lectures  delivered  in  any  university  or  public  school  or  college,  or  on 
any  public  foundation,  or  by  any  individual  in  virtue  of  or  according 
to  any  gift,  endowment,  or  foundation;  and  that  the  law  relating 
thereto  snail  remain  the  same  as  if  this  Act  had  not  been  passed* 


6  A  7  Will.  4, 
c.  59. 


6  &  7  Will.  4,  cap.  59. 

An  Act  to  extend  tlie  Protection  of  CopyrigJU  in  Prints  and 
Engravings  to  Ireland. — [i3<A  August,  1836.] 


Whereas  an  Act  was  passed  in  the  seventeenth  year  of  the  reign  of 
17  Geo.  3,  c.  57.    his  late  Majesty  King  George  the  Third,  intituled  •*  An  Act  for  more 
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«ifectttally    securing   the    Property    of  Prints    to    Inventors    and    6&7Wii.l. 4, 
Engravers,  by  enabling  them  to  sue  for  and  recover  Penalties  in         *llil* 
certain  cases : "  and  whereas  it  is  desirable  to  extend  the  provisions 
of  the  said  Act  to  Ireland ;  be  it  therefore  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
flpiritnal  and  temporal,  and  Commons,  in  this  present  Parliament  ProTislona  of 
assembled,  and  by  the  authority  of  the  same.  That  from  and  after  the  JjSjS^^l 
passing  of  this  Act  all  the  provisions  contained  in  the  said  recited  Act  Ireland, 
of  the  seventeenth  vear  of  the  reign  of  his  late  Majesty  King  Geors^e 
the  Third,  and  of  all  the  other  Acts  therein  recited,  shall  be  and  the 
same  are  hereby  extended  to  the  United  Kingdom  of  Great  Britain 
and  Ireland. 

2.  And  be  it  further  enacted,  That  from  and  after  the  parsing  of  Penalty  on 
this  Act,  if  any  engraver,  etcher,  printseller,  or  other  person  shall,  ^'^ffJJ?*  ®' 
within  the  time  limited  by  the  aforesaid  recited  Acts,  engrave,  etch,  JSnt  witffout^ 
or  publish,  or  cause  to  be  en^aved,  etched,  or  published,  any  engrav-  consent  of 
ing  or  print  of  any  description  whatever,  either  in  whole  or  in  part,  P™P^«*o'- 
which  may  have  been  or  which  shall  hereafter  be  published  in  any 
part  of  Great  Britain  or  Ireland,  without  the  express  consent  of  the 
proprietor  or  proprietors  thereof  first  had  and  obtained  in  writing, 
isigned  by  him,  her  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  shall  and  may,  by  and 
in  a  separate  action  upon  the  case,  to  oe  brought  against  the  person 
so  offending  in  any  court  of  law  in  Groat  Britain  or  Ireland,  recover 
such  damages  as  a  jury  on  the  trial  of  such  action  or  on  the  execution 
of  a  writ  of  inquiry  thereon  shall  give  or  assess,  together  with  double 
costs  of  suit. 


3  YlCT,  CAP.  9. 

An  Ad  to  give  summary  Protection  to  Persons  employed  in  the  3  Vict.  c.  9. 

Publication  of  Parliamentary  Papers. — \_14th  April,  1840.] 

WuEKEAS  it  is  essential  to  the  due  and  effectual  exercise  and  discharge 
of  the  functions  and  duties  of  Parliament,  and  to  the  promotion  of 
wise  legislation,  that  no  obstructions  or  impediments  should  exist  to 
the  publication  of  such  of  the  reports,  papers,  votes,  or  proceedings 
of  either  House  of  Parliament  as  such  House  of  Parliament  may 
deem  lit  or  necessary  to  be  published :  And  whereas  obstructions  or 
impediments  to  such  publication  have  arisen,  and  hereafter  may  arise, 
by  means  of  civil  or  criminal  proceedings  being  taken  against  persons 
employed  by  or  acting  under  the  authority  of  the  Houses  of  Parlia- 
ment, or  one  of  them,  in  the  publication  of  such  reports,  papers,  votes, 
or  proceedings ;    by  reason  and  for  remedy  whereof  it  is  expedient 
that  more  speedy  protection  should  be  afforded  to  all  persons  acting 
under  the  authority  aforesaid,  and  that  all  such  civil  or  criminsd 
proceedings  should  be  summarily  put  an  end  to  and  determined  in 
manner  hereinafter  mentioned :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia* 
ment  assembled,  and  by  the  authority  of  the  same,  that  it  shall  Proceedings, 
and  may  be  lawful  for  any  person  or  persons,  who  now  is  or  are,  or  SSn8?Mreon8* 
hereafter  shall  be,  a  defendant  or  defendants  in  any  civil  or  criminal  for  publication 
proceeding  commenced  or  prosecuted  in  any  manner  soever,  for  or  ^  paper*  pnnted 
on  account  or  in  respect  of  the  publication  of  any  such  report,  paper,  iiLuent^to  be^^' 
votes,  or  proceedings  by  such  person  or  persons,  or  by  his,  her,  or  their  atoyed,  upon 
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3  Vict,  c.  9.      servant  or  servants,  by  or  under  the  authority  of  either  House 
delivery  of  a       of  Parliament,  to  bring  before  the  court  in  which  such  proceedings 
ccrtiflcate  and      shall  have  been  or  shall  bo  so  commenced  or  prosecuted,  or  before  any 
ottcctVhat*8ach    J^^K®  ^^  *'^®  same  (if  one  of  the  superior  courts  at  Westminster),  first 
pubiication  ia  by   giving  twenty-four  hours*  notice  of  his  intention  so  to  do  to  the  pro- 
order  of  either     ttecutor  or  plaintiff  in  such  proceeding,  a  certificate  under  the  hand 
Pau-iUunoat.        of  the  Lord  High  Chancellor  of  Great  Britain,  or  the  Lord  Keeper  of 
the  Great  Seal,  or  of  the  Speaker  of  the  House  of  Lords,  for  the  time 
being,  or  of  the  Clerk  of  the  Parliaments,  or  of  the  Speaker  of  the 
House  of  Commons,  or  of  the  Clerk  of  the  same  House,  stating  that 
the  report,  paper,  votes,  or  proceeditiffs,  as  the  case  may  be,  in  respect 
whereof  such  civil  or  criminal  proceeding  shall  have  been  commenced 
or  prosecuted,  was  published  by  such  person  or  persons,  or  by  his, 
her,  or  their  servant  or  servants,  by  order  or  under  the  authority  of 
the  House  of  Lords  or  of  the  House  of  Commons,  as  the  case  may  be, 
together  with  an  affidavit  verifying  such  certificate ;  and  such  court 
or  judge  shall  thereupon  immediately  stay  such  civil  or  criminal  pro- 
ceeding, and  the  same,  and  every  wnt  or  process  issued  therein,  shall 
be,  and  shall  be  deemed  and  taken  to  be  finally  put  an  end  to,  deter- 
mined, and  superseded  by  virtue  of  this  Act. 
Sl^ti^^h**         ^'  '^^^  ^  ^^  enacted,  That  in  case  of  any  civil  or  criminal  proceed- 
commenoed  in*    ^^S  hereafter  to  be  commenced  or  prosecuted  for  or  on  account  or  in 
respect  of  a  copy  respect  of  the  publication  of  any  copy  of  such  report,  paper,  votes,  or 
ticatedreport      proceedings,  it  shall  be  lawful  for  the  defendant  or  defendants  at  any 
&c.  *     stage  of  the  proceedings  to  lay  before  the  court  or  j^dge  such  report^ 

paper,  votes,  or  proceedings,  and  such  copy,  with  ,an  affidavit  veri^ring 
such  report,  paper,  votes,  or  proceedings,  and  the  correctness  of  such 
copy,  and  tne  court  or  judge  shall  .immediately  stay  such  civil  or 
criminal  proceeding,  and  the  same,  and  every  writ  or  process  issued 
therein,  shall  be  and  shall  be  deemed  and  taken  to  be  finally  put  an 
end  to,  determined,  and  superseded  by  virtue  of  this  Act 
In  proceedings         3.  And  be  it  enacted,  that  it  shall  be  lawful  in  any  civil  or  criminal 
extnIc?o°*  *"^    proceeding  to  be  commenced  or  prosecuted  for  printing  any  extract 
Abstract  of  a       from  or  abstract  of  such  report,  paper,  votes,  or  proceedings,  to  give 
ffown  that*Buch  ^^  evidence  under  the  general  issue  such  report,  paper,  votes,  or  pro- 
oxtract  was         ceedings,  and  to  show  that  such  extract  or  abstract  was  published  bond 
bond  jide  made,  fide  and  without  malice ;  and  if  such  shall  be  the  opinion  of  the  jury,  a 
verdict  of  not  guilty  shall  be  entered  for  the  defenaant  or  defendants. 
Act  not  to  affect       4.  Provided  always,  and  it  is  hereby  expressly  declared  and  enacted, 
Pitfliamenf**  °^  *^^^  nothing  herein  contained  shall  be  deemed  or  taken,  or  held  or 
construed,  directly  or  indirectly,  by  implication  or  otherwise,  to  affect 
the  privileges  of  Parliament  in  any  manner  whatsoever. 


5  &  6  YicT.  CAP.  45. 

5  &  6  Vxci.  c.  4S.  An  Act  to  amend  the  Law  of  Copyright. — {_i8t  July,  1842.] 

I.  Repealed  by  Statute  Law  Revision  (2)  Act  of  1874,  37  A  ^1^ 
Vict  c.  96. 
Interpretation  of     2.  And  be  it  enacted,  that  in  the  construction  of  this  Act  the  word 
^®^*  "  book  "  shall  be  construed  to  mean  and  include  every  volume,  part 

or  division  of  a  volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separately  published ;  that  the  words  *'  drama  tie 
piece"  shall  be  construed  to  mean  and  include  every  tragedy, 
comedy,  play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic 
entertainment;  that  the  word  "copyright"  shall  be  construed  to 
mean  the  sole  and  exclusive  libertv  of  printing  or  otherwise  multi- 
plying copies  of  any  subject  to  whicn  the  said  word  is  herein  applied ; 
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that  the  words  "  personal  representative ''  shall  be  construed  to  mean  i^e  Vict. a. 45. 
and  include  every  execntor,  administrator,  and  next  of  kin  entitled  to 
administration ;  that  the  word  "  assigns  "  shall  be  constmed  to  mean 
and  include  every  person  in  whom  the  interest  of  an  author  in  copy- 
right shall  be  vested,  whether  derived  from  such  author  before  or 
after  the  publication  of  any  book,  and  whether  acquired  by  sale,  gift, 
bequest,  or  by  operation  of  law,  or  otherwise ;  that  the  words  **  British 
Dominions"  shall  be  constmed  to  mean  and  include  all  paits  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  Islands  of  Jersey 
and  Guernsey,  all  parts  of  the  £ast  and  West  Indies,  and  all  the 
colonies,  settlements,  and  possessions  of  the  Crown  which  now  are  or 
hereafter  may  be  acquired;  and  that  whenever  in  this  Act,  in 
describing  any  person,  matter,  or  thing,  the  word  importing  the 
singular  number  or  the  masculine  gender  only  is  used,  the  same  shall 
be  understood  to  include  and  to  be  applied  to  several  persons  as  well  as 
one  person,  and  females  as  well  as  mides,  and  several  matters  or  things 
as  well  as  one  matter  or  thing,  respectively,  unless  there  shall  be 
something  in  the  subject  or  context  repugnant  to  such  construction. 

3.  And  be  it  enacted,  that  the  copyright  in  every  book  which  shall  Endurance  of 
after  the  passing  of  this  Act  be  published  in  the  lifetime  of  its  author  Ji'JJJSj^^^jJijojj 
shall  endure  for  the  natural  life  of  such  author,  and  for  the  further  hereafter  t^  be^ 
time  of  seven  years,  commencing  at  the  time  of  his  death,  and  shall  pubiiBhed  in  the 
be  the  property  of  such  author  and  his  assigns :  Provided  always,  that  nuih™*;^'  ***° 
if  the  said  term  of  seven  years  shall  expire  before  the  end  of  forty-two 

years  from  the  first  publication  of  such  book,  the  copyright  shall  in 

that  case  endure  for  such  period  of  forty-two  years ;  and  that  the  if  published  after 

copyright  in  every  book  which  shall  be  published  after  the  death  of  ^g®^^*^®'  * 

its  author  shall  endure  for  the  term  of  forty-two  years  from  the  first 

publication  thereof,  and  shall  be  the  property  of  the  proprietor  of  the 

author's  manuscript  from  which  such  book  shall  be  first  published, 

and  his  assigns. 

4.  And  whereas  it  is  just  to  extend  the  benefits  of  this  Act  to  in  cases  of 
authors  of  books  published  before  the  passing  thereof,  and  in  which  J"ghMhf  terSr 
copyright  still  subsists;  Be  it  enacted,  that  the  copyright  which  at  to  be  extended, 
the  time  of  passing  this  Act  shall  subsist  in  auy  book  theretofore  ^J^^JPuf^^!^ 
published  (except  as  hereinafter  mentioned)  shall  be  extended  and  an^sBignelffor 
endure  for  the  full  term  provided  by  this  Act  in  cases  of  books  there-  other  conddera. 
after  published,  and  shall  be  the  property  of  the  person  who  at  the  }j^^  SSTXS"^ 
time  of  passing  of  this  Act  shall  be  the  proprietor  of  such  copyright :  tion ;  in  which 
Provided  always,  that  in  all  cases  in  which  such  copyright  shall  ^  **,J^i 
belong  in  whole  or  in  part  to  a  publisher  or  other  person  who  shall  expiration  of  the 
have  acquired  it  for  other  consideration  than  that  of  natural  love  and  present  term, 
affection,  such  copyright  shall  not  be  extended  by  this  Act,  but  shall  Son^bij'iJ^  to 
endure  for  the  term  which  shall  subsist  therein  at  the  time  of  passing  between  the 

of  this  Act,  and  no  longer,  unless  the  author  of  such  book,  if  he  shall  JJJP^^^Jj"*^ 
be  living,  or  the  personal  representative  of  such  author,  if  he  shall  be 
dead,  and  the  proprietor  of  such  copyright,  shall,  before  the  expiration 
of  such  term,  consent  and  agree  to  accept  the  benefits  of  this  Act  in 
respect  of  such  book,  and  shall  cause  a  minute  of  such  consent  in  the 
form  in  that  behalf  given  in  the  schedule  to  this  Act  annexed  to  be 
entered  in  the  book  of  registry  hereinafter  directed  to  be  kept,  in 
which  case  such  copyright  shall  endure  for  the  full  term  by  this  Act 
provided  in  cases  of  books  to  be  published  after  the  passing  of  this 
Act,  and  shall  be  the  property  of  such  person  or  persons  as  in  such 
minute  shall  be  expressed. 

5.  And  whereas  it. is  expedient  to  provide  against  the  suppression  judicial  Com- 
of  books  of  importance  to  the  public;  be  it  enacted,  that  it  shall  be  mitteeof  the 
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j&6  Vict.  0.45 

Privy  Coanvil 
may  liceDse  the 
republication  of 
books  which  the 
pritprietor 
refutes  to  re- 

Sublish  after 
sal  h  of  the 
author. 


Copiee  of  books 
published  after 
the  passing  of 
this  Act,  and  of 
all  subsequent 
editions,  to  be 
delivered  within 
certain  times  at 
the  l^ritish 
Museum. 


Mode  of  deliver- 
ing at  the  British 
Museum. 


A  copy  of  every 
book  to  be  deli- 
vered within  a 
mouth  after 
demand  to  the 
offloerofthe 
Stationers' 
Company,  for 
the  lollowing 
libraricB :  the 
Bodleian  at 
Oxford,  the 
Public  Library 
at  Cambridge, 
the  Faculty  of 
Advocates  at 
Kdiuburgh,  and 
that  of  Trinity 
College,  iHiblin. 


lawful  for  the  Jndicial  Committee  of  Her  Majesty's  Privy  CoTmcily  on 
complaint  made  to  them  that  the  proprietor  of  the  co|>yright  in  anj 
hook  after  the  death  of  its  author  has  refused  to  icpublijsh  or  to  allow 
the  republication  of  the  same,  and  that  bj  reason  of  such  refusal  such 
book  may  be  withheld  from  the  public,  to  grant  a  licence  to  such 
complainant  to  pubhsh  such  book,  in  such  manner  and  subject  to 
such  conditions  as  they  may  think  fit,  and  that  it  shall  be  lawful 
for  such  complainant  to  publish  such  book  according  to  such 
licence. 

6.  And  be  it  enacted,  that  a  printed  cop^  of  the  whole  of  every 
book  which  shall  be  published  after  the  passmg  of  this  Act,  together 
with  all  maps,  prints,  or  other  engravings  belonging  thereto,  finished 
and  coloured  in  the  same  manner  as  the  best  copies  of  the  same  shall 
be  published,  and  also  of  any  second  or  subsequent  edition  which 
shall  be  so  published  with  any  additions  or  alterations,  whether  the 
same  shall  be  in  letter-press,  or  in  the  maps,  prints,  or  other  engrav- 
ings belonging  thereto,  and  whether  the  first  edition  of  such  book 
shall  have  been  published  before  or  after  the  passing  of  this  Act,  and 
also  of  any  second  or  subse<}uent  edition  of  every  book  of  which  the 
first  or  some  preceding  edition  shall  not  have  been  delivered  for  the 
use  of  the  British  Museum,  bound,  sewed,  or  stitched  together,  and 
upon  the  best  paper  on  which  the  same  shall  be  printed,  shall,  within 
one  calendar  month  after  the  day  on  which  any  such  book  shall  first 
be  sold,  published,  or  offered  for  sale  within  the  bills  of  mortality,  or 
within  three  calendar  months  if  the  same  shall  first  be  sold,  published, 
or  offered  for  sale  in  any  other  part  of  the  United  Kingdom,  or  within 
twelve  calendar  months  after  tne  same  shall  first  be  sold,  published, 
or  offered  for  sale  in  any  other  part  of  the  British  dominions,  be 
delivered,  on  behalf  of  the  publisher  thereof,  at  the  Biitish  Museum. 

7.  And  be  it  enacted,  that  every  copy  of  any  book  which  under  the 
provisions  of  this  Act  ought  to  be  delivered  as  aforesaid  shall  be 
delivered  at  the  British  Museum  between  the  hours  of  ten  in  the 
forenoon  and  four  in  the  afternoon  on  any  day  except  Sunday,  Ash- 
Wednesday,  Good  Friday,  and  Christmas  Day,  to  one  of  the  officers 
of  the  said  museum,  or  to  some  person  authorized  by  the  trustees  of 
the  said  museum  to  receive  the  same,  and  such  officer  or  other  pereon 
receiving  such  copy  is  hereby  required  to  give  a  receipt  in  writing  for 
the  same,  and  such  delivery  shall  to  all  intents  and  purposes  be 
deemed  to  be  good  and  sufficient  delivery  under  the  provisions  of 
this  Act. 

8.  And  be  it  enacted,  that  a  copy  of  the  whole  of  every  book,  and 
of  any  second  or  subsequent  edition  of  every  book  containing  additions 
and  alterations,  together  with  all  maps  and  prints  belonging  thereto, 
which  after  the  passing  of  this  Act  shall  be  published,  shall,  on 
demand  thereof  in  writing,  left  at  the  place  of  abode  of  the  publisher 
thereof,  at  any  time  within  twelve  months  next  after  the  publication 
thereof,  under  the  hand  of  the  officer  of  the  Company  of  Stationers 
who  shall  from  time  to  time  be  appointed  by  the  said  company  for 
the  purposes  of  this  Act,  or  under  the  hand  of  any  other  person 
thereto  authorized  by  the  persons  or  bodies  politic  and  corporate, 
proprietors  and  managers  of  the  libraries  following  {videlicei),  the 
Booleian  Library  at  Oxford,  the  Public  Library  at  Cambridge,  the 
-Library  of  the  Faculty  of  Advocates  at  Edinburgh,  the  Library  of 
the  College  of  the  Holy  and  Undivided  Trinity  of  Queen  Elizabeth 
near  Dublin,  be  delivered,  upon  the  paper  of  which  the  largest 
number  of  copies  of  such  book  or  edition  shall  be  printed  for  sale,  in 
the  like  condition  as  the  copies  prepared  for  sale  by  the  publisher 
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thereof  respectivdj,  within  one  month  after  demand  made  thereof  in  6*«^^<»'0-  45. 

writing  as  aforesaid,  to  the  said  officer  of  the  said  Company  of 

Stationers  for  the  time  bein^,  which  copies  the  said  ofBlcer  shall  and 

he  is  hereby  required  to  receive  at  the  hall  of  the  said  companjr,  for 

the  use  of  the  library  for  which  such  demand  shall  be  made  within 

such  twelve  months  as  aforesaid;   and  the  said  ofBlcer  is  hereby 

required  to  give  a  receipt  in  writing  for  the  same,  and  within  one 

month  after  aoy  such  book  shall  be  so  delivered  to  him  as  aforesaid 

to  deliver  the  same  for  the  use  of  snch  library. 

9.  Provided  also,  and  be  it  enacted,  that  if  any  publisher  shall  be  Pablishen  may 
desirous  of  delivering  the  copy  of  such  book  as  shall  be  demanded  on  ^^^l'®*"*?^^ 
behalf  of  any  of  the  said  libraries  at  such  library,  it  shall  be  lawful  minxes,  iiutead 
for  him  to  deliver  the  same  at  such  library,  free  of  exi)ense,  to  such  of  at  the 
librarian  or  other  person  authorized  to  receive  the  same  (who  is  ckTrnpanyl* 
hereby  required  in  such  case  to  receive  and  give  a  receipt  in  writing 

for  the  same),  and  such  delivery  shall  to  all  intents  and  purpoEcs  of 
this  Act  be  held  as  equivalent  to  a  delivery  to  the  said  officer  of  the 
Stationers'  Company. 

10.  And  be  it  enacted,  that  if  any  publisher  of  anv  such  book,  or  Penalty  for 
of  any  second  or  subsequent  edition  of  any  such  book,  shall  neglect  default  in  dell- 
to  deliver  the  same,  pursuant  to  this  Act,  he  shall  for  every  such  the  nfe^ftiSe 
default  forfeit  besides  the  value  of  such  copy  of  such  book  or  edition  Ubrariea. 
which  he  ought  to  have  delivered,  a  sum  not  exceeding  five  pounds, 

to  be  recovered  by  the  librarian  or  other  officer  (properly  authorized) 
of  the  library  for  the  use  whereof  such  copy  should  have  been 
delivered,  in  a  summary  way,  on  conviction  before  two  justices  of  the 
peace  for  the  county  or  place  where  the  publisher  making  default 
shall  reside,  or  by  action  of  debt  or  other  proceeding  of  the  like 
nature,  at  the  suit  of  such  librarian  or  other  officer,  in  any  court  of 
record  in  the  United  Kingdom,  in  which  action,  if  the  plaintiff  shall 
obtain  a  verdict,  he  shall  recover  his  costs  reasonably  incurred,  to  be 
taxed  as  between  attorney  and  client. 

11.  And  be  it  enacted,  that  a  book  of  registry,  wherein  may  be  Book  of  registiy 
registered,  as  hereinafter  enacted,  the  proprietorship  in  the  copyright  ^^  ^*^'»*Haii 
of  books,  and  assignments  thereof,  and  in  dramatic  and  musical        ^^^'^ 
pieces,  whether  in  manuscript  or  otherwise,  and   licenses  affecting 

such  copyright,  shall  be  kept  at  the  hall  of  the  Stationers'  Company, 
by  the  officer  appointed  by  the  said  company  for  the  purposes  of  this 
Act,  and  shall  at  all  convenient  times  be  open  to  the  inspection  of  any 
person,  on  payment  of  One  shiUing  for  every  entry  which  shall  be 
searched  for  or  inspected  in  the  said  book ;  and  that  such  officer  shall, 
whenever  thereunto  reasonablv  required,  give  a  copy  of  any  entry  in 
such  book,  certified  under  his  hand,  and  impressed  with  the  stamp  of 
the  said  company,  to  be  provided  by  them  for  that  purpose,  and 
which  they  are  hereby  required  to  provide,  to  any  person  requiring 
the  same,  on  payment  to  nim  of  the  sum  of  five  shillings ;  and  such 
copies  so  certified  and  impressed  shall  be  received  in  evidence  in  all 
courts,  and  in  all  summary  proceedings,  and  shall  be  prima  facie 
proof  of  the  proprietorship  or  assignment  of  copyright  or  license  as 
therein  expressed,  but  subject  to  be  rebutted  by  other  evidence,  and 
in  the  case  of  dramatic  or  musical  pieces  shaU  be  prima  facie  proof  of 
the  right  of  representation  or  performance,  subject  to  be  rebutted  as 
aforesaid, 

12.  And  be  it  enacted,  that  if  any  person  shall  wilfully  make  or  Making:  a  false 
cause  to  be  made  any  false  entry  in  the  registry  book  of  the  Sta-  entry  in  the  book 
tioners*  Company,  or  shall  wilfully  produce  or  cause  to  be  tendered  in  miademewiour. 
evidence  any  paper  falsely  purporting  to  be  a  copy  of  any  entry  in 
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S  A  6  Vict,  c.  4J.  the  said  book,  he  shall  be  guilty  of  an  indictable  misdemeanour,  and 

shall  be  punished  accordingly. 
Fntaies  of  copy-  13,  ^^  ]yQ  jt  enacted,  that  after  the  passing  of  this  Act  it  shall  be 
made  S'Sie  book  lawful  for  the  proprietor  of  copyright  in  any  book  heretofore  pnb- 
of  registry.  lished,  or  in  any  book  hereafter  to  be  published,  to  make  entry  in  the 
registry  book  of  the  Stationers'  Company  of  the  title  of  snch  book» 
the  time  of  the  first  publication  thereof,  the  name  and  place  of  abode 
of  the  publisher  thereof,  and  the  name  and  place  of  abode  of  the  pro- 
prietor  of  the  copyright  of  the  said  book,  or  of  any  portion  of  such 
copyright,  in  the  form  in  that  behalf  given  in  the  schedule  to  this 
Act  annexed,  upon  payment  of  the  sum  of  five  shillings  to  the  officer 
of  the  said  company;  and  that  it  shall  be  lawful  for  every  such 
registered  proprietor  to  assign  his  interest,  or  any  portion  of  hi» 
interest  therein,  by  making  entry  in  the  said  book  of  registry  of 
snch  assignment,  and  of  the  name  and  place  of  abode  of  the  assignee 
thereof,  in  the  form  given  in  that  behalf  in  the  said  schedule,  on 
payment  of  the  like  sum ;  and  such  assignment  so  entered  ehall  be 
effectual  in  law  to  all  intents  and  purposes  whatsoever,  without  being 
subject  to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and 
effect  as  if  such  assignment  had  been  made  by  deed. 
Persons  14.  And  be  it  enacted,  that  if  any  person   shall  deem   himself 

anyentryin the  aggrieved  by  any  entry  made  under  colour  of  this  Act  in  the  said 
book  of  reKistry  book  of  registry,  it  shall  be  lawful  for  such  person  to  apply  by  motion 
mS^SFYqw  iS  ^  *^®  Gonrt  of  Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of 
term,  or  judge  Exchequer,  in  term  time,  or  to  apply  by  summons  to  any  judge  of 
in  vacation,  who  either  of  such  courts  in  vacation,  for  an  order  that  such  entry  may  be 
entry^to^be"^  expunged  or  varied;  and  that  upon  any  such  application  by  motion 
▼aried  or  or  summons  to  either  of  the  said  courts,  or  to  a  jud^e  as  aforesaid, 

expunged.  g^j^jj^  court  or  judge  shall  make  such  order  for  expungmg,  varying,  or 

confirming  such  entry,  either  with  or  without  costs,  as  to  such  court 
or  judge  shall  seem  just ;  and  the  officer  appointed  by  the  Stationers' 
Company  for  the  purposes  of  this  Act  shall,  on  the  production  to  him 
of  any  such  order  for  expunging  or  varying  any  such  entry,  expunge 
or  vary  the  same  according  to  the  requisitions  of  such  order. 
Remedy  for  the        1 5.  And  be  it  enacted,  that  if  any  person  shall,  in  any  part  of  the 
E^'J^^^^the    ^"^®^  dominions,  after  the  passing  of  this  Act,  print  or  cause  to  be 
ci^.  printed,  either  for  sale  or  exportation,  any  book  m  which  there  shall 

be  subsisting  copyright,  without  the  consent  in  writing  of  the  pro- 
prietor thereof,  or  shall  import  for  sale  or  hire  any  such  book  so 
having  been  unlawfully  printed  from  parts  beyond  the  sea,  or,  know- 
ing such  book  to  have  l]«en  so  unlawfully  printed  or  imported,  shall 
sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sola,  published, 
or  exposed  to  sale  or  hire,  or  shall  have  in  his  possession,  for  sale  or 
hire,  any  such  book  so  unlawfully  printed  or  imported,  without  such 
consent  as  aforesaid,  such  offender  shall  be  liable  to  a  special  action 
on  the  case  at  the  suit  of  the  proprietor  of  such  cop^ghty  to  be 
brought  in  any  court  of  record  in  that  part  of  the  British  dominions 
in  which  the  offence  shall  be  committed :  Provided  always,  that  in 
Scotland  such  offender  shall  be  liable  to  an  action  in  the  Court  of 
Session  in  Scotland,  which  shall  and  may  be  brought  and  prosecuted 
in  the  same  manner  in  which  any  other  action  of  damages  to  the  like 
amount  may  be  brought  and  prosecuted  there. 
In  actions  for  1 6.  And  be  it  enacted,  that  after  the  passing  of  this  Act,  in  any 

piracy  thedefen-  action  brought  within  the  British  dominions  against  any  person  for 
noUce^of  toe  printing  any  such  book  for  sale,  hire,  or  exportation,  or  for  importing, 
objections  to  the  selling,  publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be 
piainurs  title  on  imported,  sold,  published,  or  exposed  to  sale  or  bare,  any  snch  book. 
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the  defendanti  on  pleading  thereto,  shall  giye  to  the  plaintiff  a  notice  $  &6  Yict.c.  4^ 

in  writing  of -any  objections  on  which  he  means  to  rely  on  the  trial  of  which  he  means 

snch  action ;  and  if  the  nature  of  his  defence  be,  that  the  plaintiff  in  to  nHj. 

such  action  was  not  the  author  or  first  publisher  of  the  book  in  which 

he  shall  by  such  action  claim  copyright,  oris  not  the  proprietor  of  the 

copyright  therein,  or  that  some  other  person  than  the  plaintiff  was 

the  author  or  first  publisher  of  such  book,  or  is  the  proprietor  of  the 

copyright  therein,  then  the  defendant  shall  specify  in  such  notice  the 

name  of  the  person  who  he  alleges  to  have  oeeu  the  author  or  first 

publisher  of  such  book,  or  the  proprietor  of  the  copyright  therein, 

together  with  the  title  of  such  book,  and  the  time  when  and  the  place 

where  such  book  was  first  published,  otherwise  the  defendant  in  such 

action  shall  not  at  the  trial  or  hearing  of  such  action  be  allowed  to 

give  any  evidence  that  the  plaintiff  in  such  action  was  not  the  author 

or  first  publisher  of  the  book  in  which  he  claims  such  copyright  as 

aforesaid,  or  that  he  was  not  the  proprietor  of  the  copyright  therein ; 

and  at  such  trial  or  hearing  no  other  objection  shall  be  allowed  to  be 

made  on  behalf  of  such  defendant  than  the  objection  stated  in  such 

notice,  or  that  any  other  person  was  the  author  or  first  publisher  of 

such  book,  or  the  proprietor  of  the  copyright  therein,  than  the  person 

specified  in  such  notice,  or  give  in  evidence  in  support  of  his  defence 

any  other  book  than  one  substantially  corresponding  in  title,  time, 

and  place  of  publication  with  the  title,  time,  and  place  specified  in  such 

notice. 

17.  And  be  it  enacted,  that  after  the  passing  of  this  Act  it  shaU  No  person  ex- 
not  be  lawful  for  any  person,  not  being  the  proprietor  of  the  copy-  oept  the  proprle- 

•    ux  j.\,     •      11-     i-'j.      •         "^^'j-  Z^'' ^  tor,  Ac.  shall 

right,  or  some  person  authorized  by  him,  to  import  into  any  part  of  import  into  the 
the  United  Kingdom,  or  into  any  other  part  of  the  British  dominions,  British  Domi- 
for  sale  or  hire,  any  printed  book  first  composed  or  written  or  printed  Sire  any'book^^ 
and  published  in  any  part  of  the  said  United  Kingdom,  wherein  there  flnt  composed, 
shall  be  copyright,  and  reprinted  in  any  country  or  place  whatsoever  *J,it^  kS,S^ 
out  of  the  British  dominions ;  and  if  any  person,  not  being  such  pro-  domfand  re^ 
prietor  or  person  authorized  as  aforesaid,  shall  import  or  bring,  or  printed  eiae- 
cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such  printed  JSfaSy'of  for- 
book,  into  any  part  of  the  British  dominions,  contrary  to  the  true  iSture  thereof, 
intent  and  meaning  of  this  Act,  or  shall  knowingly  sefl,  publish,  or  JJd  double  the 
expose  to  sale  or  let  to  hire,  or  have  in  his  possession  for  sale  or  hire,  value. 
any  such  book,  then  every  such  book  shall  be  forfeited,  and  shall  be 
seized  by  any  officer  of  customs  or  excise,  and  the  same  shall  be 
destroyed  by  such  officer ;  and  every  person  so  offending,  being  duly 
convicted  thereof  before  two  justices  of  the  peace  for  the  county  or 
X)lace  in  which  such  book  shall  be  found,  shall  also  for  every  such  Books  may  be 
offence  forfeit  the  sum  of  ten  pounds,  and  double  the  value  of  every  "jf^^^^  officers 
copy  of  such  book  which  he  shall  so  import  or  cause  to  be  imported  2x<Se.  ™*  °' 
into  any  part  of  the  British  dominions,  or  shall  knowingly  sell,  publish, 
or  expose  to  sale  or  let  to  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  to  sale  or  let  to  hire,  or  shall  have  in  his  possession  for  sale  or 
hire,  contrary  to  the  true  intent  and  meaning  of  this  Act,  five  pounds 
to  the  use  of  such  officer  of  customs  or  excise,  and  the  remainder  of 
the  penalty  to  the  use  of  the  proprietor  of  the  copyright  in  such  book. 

18.  And  be  it  enacted,  that  when  any  publisher  or  other  person  As  to  the  oopy- 
shall,  before  or  at  the  time  of  the  passing  of  this  Act,  have  projected,  ^^^^S^ 
conducted,  and  carried  on,  or  shall  hereafter  project,  conduct,  and  cais,  andworks 
carry  on,  or  be  the  proprietor  of  any  encyclopaaoia,  review,  magazine,  ^^i'*"^!^^ 
periodical  work,  or  work  published  in  a  series  of  books  or  parts,  or  any  ^  mlgaiinfls.' 
000k  whatsoever,  and  shall  have  employed  or  si. all  employ  any- 

persons  to  compose  the  same,  or  any  volumes,  x>art8y  essays,  articles, 
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j  &  6  ViOT.  c.  4S 


Proviso  for 
authors  who 
have  reserved 
the  riffht  of 
publishing  their 
urticles  in  a 
separate  form. 


Proprietors  of 
encyclopedias, 
periodicals,  and 
works  published 
in  a  series,  may 
enter  at  onite  at 
Stationers'  Hall, 
and  thereon 
have  the  benefit 
of  the  registra- 
tion of  the 
whole. 


The  provisions 
of3&4Will.4, 
c.  16,  extended 
to  mosieal  com- 
positions, and 
the  term  of 
copyright^  as 
provided  by  this 
Act,  applied  to 
the  lioer^  of 
representing 
dramatic  pieces 
and  musical 
compositions. 


•  or  portions  thereof,  for  publication  in  or  as  part  of  the  samOy  and 
sucn  work,  volumes,  parts,  essays,  articles,  or  portions  shall  hare 
been  or  shaU  hereafter  be  composed  under  such  employment,  on 
the  terms  that  the  copyright  therein  shall  belong  to   such  pro- 
prietor, projector,  publisher,  or  conductor,  and  paid  for  by  suck 
proprietor,  projector,  publisher,  or  conductor,  the  copyright  in  every 
such  encyclopsedia,  review,  magazine,  periodical  work,  and  work  pul>> 
lished  in  a  series  of  books  or  parts,  and  in  every  volume,  part^  essay, 
article,  and  portion  so  composed  and  paid  for,  shall  be  tne  property 
of  such  proprietor,  projector,  pijblisher,  or  other  conductor,  wno  shaU 
enjoy  the  same  rignts  as  if  ne  were  the  actual  author  thereof,  and 
shall  have  such  term  of  copyright,  therein  as  is  given  to  the  authors  of 
books  by  this  Act ;  except  only  that  in  the  case  of  essays,  articles,  or 
portions  forming  part  of  and  first  published  in  reviews,  magazines, 
or  other  periodical  works  of  a  like  nature,  after  the  term  of  twenty- 
eight  vears  from  the  first  publication  thereof  respectively  the  right  of 
publishing  the  same  in  a  separate  form  shall  revert  to  tne  author  for 
the  remainder  of  the  term  given  by  this  Act :  Provided  slways,  that 
darinff  the  term  of  twenty-eight  years  the  said  proprietor,  projector, 
publisher,  or  conductor  shall  not  publish  any  such  essay,  article,  or 
portion  separately  or  singly  without  tlie  consent  previously  obtained 
of  the  author  thereof,  or  his  assigns:  Provided  also,  that  nothing 
herein  contained  shall  alter  or  affect  the  right  of  any  person  who  shall 
have  been  or  who  shall  be  so  employed  as  aforesaid  to  publish  any 
such  his  composition  in  a  separate  form,  who  by  any  contract,  express 
or  implied,  may  have  reserved  or  may  heresater  reserve  to  himsdf 
such  right;  but  every  author  reserving,  retaining,  or  having  such 
right  shall  be  entitled  to  the  copyright  in  such  composition  when 
published  in  a  separate  form,  according  to  this  Act,  without  prejudice 
to  the  right  of  such  proprietor,  projector,  publisher,  or  conductor  as 
aforesaid. 

19.  And  be  it  enacted,  that  the  proprietor  of  the  copyright  in  any 
encyclopedia,  review,  magazine,  periodical  work,  or  other  work  pub- 
lished in  a  series  of  books  or  parts,  shall  be  entitled  to  all  the  benefits 
of  the  registration  at  Stationers  Hall  under  this  Act,  on  entering  in 
the  said  book  of  registry  the  title  of  such  encyclopaedia,  review, 
periodical  work,  or  other  work  published  in  a  series  of  books  or  parts, 
the  time  of  the  first  publication  of  the  first  volume,  number,  or  part 
thereof,  or  of  the  first  number  or  volume  first  published  after  the 
passing  of  this  Act  in  any  such  work  which  shall  have  been  published 
heretofore,  and  the  name  and  place  of  abode  of  the  proprietor  thereof, 
and  of  the  publisher  thereof,  when  such  publisher  shall  not  also  be  the 
proprietor  thereof. 

20.  And  whereas  an  Act  was  passed  in  the  third  year  of  the  r^gn 
of  his  late  Majesty,  to  amend  the  law  relating  to  dramatic  literaiy 
property,  and  it  is  expedient  to  extend  the  term  of  the  sole  liberty  dt 
representing  dramatic  pieces  given  by  that  Act  to  the  full  time  by 
tms  Act  provided  for  tne  continuance  of  copyright ;  And  whereas  it 
is  expedient  to  extend  to  musical  compositions  the  benefits  of  that 
Act,  and  also  of  this  Act ;  be  it  therefore  enacted,  that  the  provisions 
of  the  said  Act  of  his  late  Majesty,  and  of  this  Act,  shall  apply  to 
musical  compositions,  and  that  the  sole  liberty  of  representing  or 
performing,  or  causing  or  permitting  to  be  represented  or  performed, 
any  dramatic  piece  or  musical  composition,  snail  endure  and  be  the 
property  of  the  author  thereof  and  his  assigns,  for  the  term  in  this 
Act  provided  for  the  duration  of  copyright  in  books ;  and  the  provi- 
sions hereinbefore  enacted  in  respect  of  the  property  of  such  oc^y- 
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right,  and  of  registering  the  some,  shall  apply  to  the  liberty  of  repre-  ^  *  ^  ^'"-  ^'  ■•^ 
seuting  or  performin(|[  any  dramatic  piece  or  musical  composition,  as 
if  the  same  were  herem  expressly  re-enacted  and  applied  thereto,  save 
and  except  that  the  first  public  representation  or  performance  of  any 
dramatic  piece  or  musical  composition  shall  be  deemed  equiyalent,  in 
the  construction  of  this  Act,  to  the  first  publication  of  any  book  : 
Provided  always,  that  in  case  of  any  dramatic  piece,  or  musical  com- 
position in  manuscript,  it  shall  be  sufficient  for  the  person  having  the 
sole  liberty  of  representing  or  performing,  or  causing  to  be  represented 
or  performed  the  same,  to  register  only  the  title  thereof,  the  name  and 
place  of  abode  of  the  author  or  composer  thereof,  the  name  and  place 
of  abode  of  the  proprietor  thereof,  and  the  time  and  place  of  its  first 
representation  or  performance. 

21.  Ajid  be  it  enacted,  that  the  person  who  shall  at  any  time  have  Proprietors  of 
the  sole  liberty  of  representing  such  dramatic  piece  or  musical  com-  right  of  dra- 
position  shall  have  and  enjoy  the  remedies  given  and  provided  in  the  JJ^onMSiSr"' 
said  Act  of  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  have  all  the 
King  William  the  Fourth,  passed  to  amend  the  laws  relating  to  J*°^®*^Tf" 
dramatic  literary  property,  during  the  whole  of  his  interest  therein,  as  cJu,  *       *  *' 
folly  as  if  the  same  were  re-enacted  in  this  Act. 

22.  And  be  it  enacted,  that  no  assignment  of  the  copyright  of  any  AMignment  of 
book  consisting  of  or  containing  a  dramatic  piece  or  musical  coroposi-  copyright  of  a 
tion  shall  be  holden  to  convey  to  the  assignee  the  right  of  representing  not'Sf coinw^ 
or  performing  such  dramatic  piece  or  musical  composition,  unless  an  the  right  ot 
entry  in  the  said  registry  book  shall  be  made  of  such  assignment,  ^epreeenution. 
wherein  shall  be  expressed  the  intention  of  the  parties  that  such  right 

should  pass  by  such  assignment. 
.  23.  And  be  it  enacted,  that  all  copies  of  any  book  wherein  there  shall  Books  pirated 
be  copyright,  and  of  which  entry  shall  have  been  made  in  the  said  '{j*!!  become 
registry  book,  and  which  shall  have  been  unlawfully  printed  or  im-  ^^^  propriSo?  of 
pK>rted  without  the  consent  of  the  registered  proprietor  of  such  copy-  the  oopjright, 
right,  in  writing  under  his  hand  first  obtained,  shall  be  deemed  to  be  J^J^^ 
the  property  of  the  proprietor  of  such  copyright,  and  who  shall  be  action.      ^ 
registered  as  such,  and  such  registered  proprietor  shall,  after  demand 
thereof  in  writing,  be  entitled  to  sue  for  and  recover  the  same,  or 
damages  for  the  detention  thereof,  in  an  action  of  detinue,  from  any 
party  who  shall  detain  the  same,  or  to  sue  for  and  recover  damages  for 
the  conversion  thereof  in  an  action  of  trover. 

24.  And  be  it  enacted,  that  no  proprietor  of  copyright  in  any  book  No  proprietor  of 
which  shall  be  first  published  after  the  passing  of  this  Act  shall  copyright  com- 

...  ..         ^         'x      J.  1  •  "A  meneing  after 

maintain  any  action  or  suit,  at  law  or  m  eqmty,  or  any  summary  this  Act  shall 

grocecdinff,  in  respect  of  any  infringement  of  such  copyright,  unless  jue  or  proceed 
e  shall,  oefore  commencing  such  action,  suit,  or  proceeding,  have  men?5efore°^^ 
caused  an  entry  to  be  made,  m  the  book  of  registry  or  the  Stationers  making  entry  in 
Company,  of  such  book,  pursuant  to  this  Act :  Provided  always,  that  Sji^^  ®^ 
the  omission  to  make  such  entry  shall  not  affect  the  copyright  in  any  "*^"*^' 
book,  but  only  the  right  to  sue  or  proceed  in  respect  of  the  infringe- 
ment  thereof  as  aforesaid :  Provided  also,  that  nothing  herein  con-  dramaUc  piece, 
tained  shall  prejudice  the  remedies  which  the  proprietor  of  the  sole 
liberty  of  representing  any  dramatic  piece  shall  nave  by  virtue  of  the 
Act  passed  in  the  third  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  to  amend  the  laws  relating  to  dramatic  literary 
property,  or  of  this  Act,  although  no  entry  shall  be  made  in  the  book 
of  registry  aforesaid. 

25.  And  be  it  enacted  that  all  copyright  shall  be  deemed  personal  Copyright  shall 
property,  and  shall  be  transmissible  by  bequest,  or,  in  case  of  intestacy,  pfoper^^^ 
shall  be  subject  to  the  same  law  of  distribution  as  other  personal  pro- 
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3&6Y1CT.  0.45* 
General  iasae. 


Limitation  of 
actions; 


not  to  extend  to 
actions,  &c.  in 
respect  of  the 
delivery  of 
books. 


Saving  the 
rights  of  the 
Universities, 
And  the  Colleges 
of  Eton,  West- 
minster, and 
Winchester. 


Saving  all  sub- 
sisting rights, 
contracts,  and 
engagements. 


Extent  of  the 
Act. 


petty,  and  in  Scotland  shall  be  deemed  to  bo  personal  and  movable 
estate. 

26.  And  be  it  enacted,  that  if  any  action  or  suit  shall  be  commenced 
or  brought  against  any  person  or  persons  whomsoever  for  doing  or 
causing  to  be  done  anything  in  pursuance  of  this  Act,  the  defendant 
or  defendants  in  inch  action  may  plead  the  general  issue,  and  ffive 
the  special  matter  in  evidence ;  and  if  upon  such  action  a  verdict  shall 
be  given  for  the  defendant,  or  the  plaintifE  shall  become  non-snited, 
or  discontinue  his  action,  then  the  defendant  shall  have  and  recover 
his  full  costs,  for  which  he  shall  have  the  same  remedy  as  a  defendant 
in  any  case  by  law  hath ;  and  that  all  actions,  suits,  bills,  indictments, 
or  informations  for  any  offence  that  shall  be  committed  against  this 
Act  shall  be  brought,  sued,  and  commenced  within  twelve  calendar 
months  next  after  such  offence  committed,  or  else  the  same  shaU  be 
void  and  of  none  effect ;  provided  that  such  limitation  of  time  shall 
not  extend  or  be  construed  to  extend  to  any  actions,  suits,  or  other 
proceedings  which  under  the  authority  of  tnis  Act  shall  or  may  be 
brouffht,  sued,  or  commenced  for  or  in  respect  of  any  copies  of  books  to 
be  delivered  for  the  use  of  the  British  Museum,  or  of  any  one  of  the 
four  libraries  hereinbefore  mentioned. 

27.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Act 
contained  shall  affect  or  alter  the  rights  of  the  two  universities  of 
Oxford  and  Cambridge,  the  colleges  or  houses  of  learning  within  the 
same,  the  four  Universities  in  Scotland,  the  College  of  the  Holy  and 
Undivided  Trinity  of  Queen  Elizabeth,  near  Dublin,  and  the  several 
colleges  of  Eton,  Westminster,  and  Winchester,  in  any  copyrights 
heretofore  and  now  vested  or  hereafter  to  be  vested  in  such  universi- 
ties and  colleges  respectively,  anything  to  the  contrary  herein  con- 
tained notwithstanding. 

28.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  Act 
contained  shall  affect,  alter,  or  vary  an^  right  subsisting  at  the  time 
of  passing  of  this  Act,  except  as  herein  expressly  enacted;  and  all 
contracts,  agreements,  and  ooligations  made  and  entered  into  before 
the  passing  of  this  Act,  and  all  remedies  relating  thereto,  shall 
remain  in  full  force,  anything  herein  contained  to  the  contrary 
notwithstanding. 

29.  And  be  it  enacted,  that  this  Act  shall  extend  to  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  to  eveiy  part  of  the 
British  dominions. 

30.  B«pealed  by  Statute  Law  Bicvision  (2)  Act,  1874, 
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SCHEDULE  TO  WHICH  THE  PRECEDING  ACT  KEFERS. 

Na  I. 

Form  op  Minutb  op  Conbbnt  to  be  bntebsd  at  Stationers'  Hail 

We  the  undersigned,  A.B.  of  the  anthor  of  a  certain  book,  iutitoled  J\Z. 

or  the  personal  representative  of  the  author  as  the  case  nuzff  6e],  and  CD.  of 
o  hereby  certifj',  that  we  have  consented  and  agreed  to  accept  the  benefits  of  the 
Act  passed  in  the  fifth  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  capt 
for  the  extension  of  the  term  of  copyright  therein  provided  by  the  said  Act,  and 
hereby  declare  that  such  extended  term  of  copyright  therein  is  the  property  of  the 
said  A.n.  or  CD. 
Dated  this  day  of  z8    • 

(Signed)       J.B. 
Witness  .  CD^ 

To  the  Registering  Officer  appointed  by  the  Stationers'  Company. 
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No.  2, 

Form  of  bbquibino  Entbt  of  Proprietobsuip. 

I  A.B.  of  do  hereby  certify,  that  1  am  the  proprietor  of  the  copyright  of 

ft  book,  intituled  T.Z.,  and  I  hereby  require  yon  to  make  entry  in  the  register 
book  of  the  Stationers*  Company  of  my  proprietorship  of  such  copyright,  according 
to  the  particulars  underwritten. 


5*6  Vici.  0, 45. 


Title  of  Book. 


T,Z. 


Name  of  Publisher, 

and 
Place  of  Publication. 


Name  and  Place  of 
Abode  of  the    ' 
Proprietor  of  the 
Copyright. 


A.B. 


Date  of 
First  Publication. 


Dated  this  day  of 

Witness,  CD, 


18    • 


(Signed)       A.B, 


No.  3. 
Orioxxal  Entry  of  Profristorship  of  Copyright  of  a  Book. 


Time  of 

making 

the  Entry. 


Title  of 
Book. 


Y,Z. 


Name  of  the 

Publisher,  and 

Place  of  Publication. 


A.B. 


Name  and  Place 

of  abode  of  the 

Proprietor 

o!  the 
Copyright. 


CD. 


Date  of  First 
Publication. 


No.  4. 

Form  of  Concurrence  of  the  Party  assionino  in  any  Book  previously 

HB018TERED. 

I  A.B,  of  being  the  assignor  of  the  copyright  of  the  book  hereunder 

described,  do  hereby  require  you  to  make  entry  of  the  assignment  of  the  copyright 
therein. 


Title  of  Book. 

Assigner  of  the  Copyright. 

Assignee  of  Copyright. 

Y.Z. 

A.B. 

CD. 

Dated  this 


day  of 


18    . 


(Signed)        A,B. 


No.  5. 

Form  of  Entry  or  Assignment  of  Copyright  in  any  Book  previously 

registered. 


Date  of  Entry. 


Title  of  Book. 


Assigner  of  the 
Gopyngbt.        , 


[Set  out  the  title  of 
the  l)Ook^  and  refer  to 
the  page  of  the  retfis- 
try  book  in  which  the 
!  origififll  entry  of  the 
copyright  thereof  is 
matfe.'] 


A,B, 


Assignee  of 
Copyright 


CD, 
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5  Jb6YiCT.c.xoo. 


5  &  6  Vict.  cap.  ioo. 

Copyright  of  Designs,  repealed  by  Patents,  Designs  and  Trade 

Marks  Act,  1883. 


6A9YXCS.0.6J. 


6  &  7  YiCT.  CAP.  65. 

An  Act  to  amend  the  Laws  relaiing  to  the  Copyright  of  Designs, 

[22tid  August,  1843.] 

Bepealed  by  Patents,  Designs,  and  Trade  Marks  Act,  1883. 


OflRnrof  an 
Apology  admig- 
■ible  hi  evidence 
In  mitigation  of 
damages. 


6  &  7  YlCT.  CAP.  96. 

6  Jb  9  YxoT.  C.96.     An  Act  to  ame^id  the  Law  respecting  defamatory  Words  aiid  Idbel, 
—  [24th  August,  1843.] 

For  the  better  protection  of  private  character,  and  for  more  effec- 
tually securing  the  liberty  of  the  press,  and  for  better  preventing 
abuses  in  exercising  the  said  liberty :  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlui- 
ment  assembled,  and  by  the  authority  of  the  same,  that  in  any  action 
for  defamation  it  shaU  be  lawful  for  the  defendant  (after  notice  in 
writing  of  his  intention  so  to  do,  duly  given  to  the  plaintiff  at  the 
time  of  filing  or  delivering  the  plea  in  such  action)  to  give  in  evi- 
dence, in  mitigation  of  damages,  that  he  made  or  offered  an  apology 
to  the  plaintiff  for  such  defamation  before  the  commencement  of  the 
action,  or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so, 
in  case  the  action  shall  have  been  commenced  before  there  was  an 
opportunity  of  making  or  offering  such  apology. 

2.  And  be  it  enacted,  that  in  an  action  for  a  libel  contained  in  any 
public  newspaper  or  other  periodical  publication  it  shall  be  competent 
to  the  defendant  to  plead  that  such  libel  was  inserted  in  such  news- 
paper or  other  periodical  publication  without  actual  malice,  and  with- 
out gross  negligence,  and  that  before  the  commencement  of  the  action, 
or  at  the  earliest  opportunity  afterwards,  he  inserted  in  such  news- 
paper or  other  periodical  publication  a  full  apology  for  the  said  libel, 
or,  if  the  newspaper  or  periodical  publication  in  which  the  said  libel 
appeared  should  be  ordinarily  published  at  intervals,  exceeding  one 
week,  had  offered  to  publish  the  said  apology  in  any  newspaper  or 
periodical  publication  to  be  selected  by  tne  plaintiff  in  such'  action ; 
and  that  every  such  defendant  shall  upon  filing  such  plea  be  at  liberty 
to  pay  into  court  a  sum  of  money  by  way  of  amends  for  the  injniy 
sustained  by  the  publication  of  such  libel,  and  such  payment  into  court 
shall  be  of  the  same  effect  and  be  available  in  the  same  manner  and  to 
the  same  extent,  and  be  subject  to  the  same  rules  and  regulations  as  to 
payment  of  costs  and  the  form  of  pleading,  except  so  far  as  regards  the 
pleading  of  the  additional  facts  hereinbefore  required  to  be  pleaded  by 
such  deiendant,  as  if  actions  for  libel  had  not  been  excepted  from  the 
personal  actions  in  which  it  is  lawful  to  pay  money  into  court  under 
t  &  4  Will.  4  ^"^  ^*  passed  in  the  session  of  Parliament  held  in  the  fourtii  year  of 
o.  43.       '  '       his  late  Majesty,  intituled  **  An  Act  for  the  further  Amendment  of  the 


In  an  action 
against  a  news- 
paper for  libel, 
the  defendant 
maj  plead  that 
it  was  inserted 
without  malice 
and  without 
neglect,  and 
may  pay  money 
into  court  as 
amends. 
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Law  and  tlie  better  Advancement  of  Jastice ;"  and  that  to  such  plea  ^&  7  Vicr.  c.  96. 
to  snch  action  it  shall  be  competent  to  the  plaintiff  to  reply  generally, 
denying  the  whole  of  snch  plea. 

3.  And  be  it  enacted,  that  if  any  person  shall  publish  or  threaten  to  PabliBiiia^  or 
publish  any  libel  upon  any  other  person,  or  shall  directly  or  indirectly  ^**^f^*^»i? 
threaten  to  print  or  publwh,  or  shall  directly  or  indirectly  propose  to  ??proposing^ 
abstain  from  printing  or  publishing,  or  shall  directly  or  indirectly  abstain  from 
offer  to  prevent  the  printing  or  publishing,  of  any  matter  or  thing  SSni-'^wiSi*"^' 
touching  any  other  person,  with  intent  to  extort  any  money  or  intent  to  extort 
security  for  money,  or  any  valuable  thing  from  such  or  any  other  "tj}°^»  pani»h- 
person,  or  with  intent  to  induce  any  person  to  confer  or  procure  for  lonmentlind 
any  person  any  appointment  or  office  of  profit  or  trust,  every  such  hard  labour, 
offender,  on  bein?  convicted  thereof,  shall  be  liable  to  be  imprisoned, 

with  or  without  hard  labour,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  three  years :  provided  always,  that 
nothing  herein  contained  shall  in  any  manner  alter  or  affect  any  law 
now  in  force  in  respect  of  the  sending  or  delivery  of  threatening  letters 
or  writings. 

4.  And  be  it  enacted,  that  if  any  person  shall  maliciously  publish  False  de&ma- 
any  defamatory  libel  knowing  the  same  to  be  false,  every  such  person,  {^hSie^bTlm-' 
being  convicted  thereof,  shall  be  liable  to  be  imprisoned  m  the  common  pHsonment  and 
gaol  or  house  of  con-ection  for  any  term  not  exceeding  two  years,  and  ^°®' 

to  pay  such  fine  as  the  court  shall  award. 

5.  And  be  it  enacted,  that  if  any  person  shall  maliciously  publish  Malicious  defa- 
any  defamatory  libel,  every  such  person,  being  convicted  thereof,  shall  {Sf^JSonment^or 
be  liable  to  fine  or  imprisonment  or  both,  as  the  court  may  award,  fine. 

such  imprisonment  not  to  exceed  the  term  of  one  year. 

6.  And  be  it  enacted,  that  on  the  trial  of  any  indictment  or  infor-  Prooeedings 
mation  for  a  defamatory  libel,  the  defendant  having  pleaded  such  plea  "^  j?^!  *'**!  ®' 
as  hereinafter  mentioned,  the  truth  of  the  matters  charged  may  be  rnformation  for**^ 
inquired  into,  but  shall  not  amount  to  a  defence,  unless  it  was  for  the  f  debmatory 
public  benefit  that  the  said  matters  charged  should  be  published ;    ^^' 

and  that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  such 
matters  charged  as  a  defence  to  such  indictment  or  information  it 
shall  be  necessary  for  the  defendant,  in  pleading  to  the  said  indict- 
ment or  information,  to  allege  the  truth  of  the  said  matters  charged 
in  the  manner  now  required  in  pleading  a  justification  to  an  action 
for  defamation,  and  further  to  allege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  published,  and  the  particidar 
ia,ct  or  facts  by  reason  whereof  it  was  for  the  public  benefit  that  the 
said  matters  charged  should  be  published,  to  which  plea  the  prose- 
cutor shall  be  at  liberty  to  reply  generally,  denying  the  whole  thereof ; 
and  that  if  after  such  plea  the  ddendant  shall  be  convicted  on  such 
indictment  or  information  it  shall  be  competent  to  the  court,  in 
pronouncing  sentence  to  consider  whether  the  guilt  of  the  defendant 
IS  aggravated  or  mitigated  by  the  said  ^lea,  and  by  the  evidence  given 
to  prove  or  to  disprove  the  same :  Provided  always,  that  the  ti'uth  of 
the  matters  charged  in  the   alleged  libel  complained  of   by  such 
indictment  or  information  shall  in  no  case  be  inquired  into  with- 
out such  plea  of  justification:   Provided  also,  that,  in  addition  to 
snch  plea,  it  shall  be  competent  to  the  defendant  to  plead  a  plea  Doable  plea. 
of  not  guilty :   Provided  also,  that  nothing  in  this  Act  contained  Proviso  as  to 
shall  take  away  or  prejudice  any  defence  under  the  plea  of  not  guilty  R^^Ut^^-^^*^ 
which  it  is  now  competent  to  the  defendant  to  make  under  sucn  andcriminAi 
plea  to  any  action  or  indictment  or  information  for  defamatory  words  proceedings. 

or  libel. 

7.  And  be  it  enacted,  that  whensoever,  upon  the  trial  of  any  indict- 
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ment  or  information  for  the  publication  of  a  libel,  nnder  the  plea  of 
not  gailty,  evidence  shall  have  been  given  which  shall  estaolish  a 
presumptive  case  of  publication  against  the  defendant  by  the  act  of 
any  other  person  by  his  authority,  it  shall  be  competent  to  such 
deiendant  te  prove  that  such  publication  was  made  without  his 
authority,  consent,  or  knowledge,  and  that  the  said  publication  did 
not  arise  from  want  of  due  care  or  caution  on  his  part. 

8.  And  be  it  enacted,  that  in  the  case  of  an^  indictment  or  infor- 
mation by  a  private  prosecutor  for  the  publication  of  any  defamatory 
libel,  if  judgment  shall  be  given  for  the  defendant,  he  shall  be 
entitled  to  recover  irom  the  prosecutor  the  costs  sustained  by  the 
said  defendant  by  reason  of  such  indictment  or  information;  and 
tjiat  upon  a  special  plea  of  justification  to  such  indictment  or 
information,  if  the  issue  be  found  for  the  prosecutor,  he  shall  be 
entitled  to  recover  from  the  defendant  the  costs  sustained  by  the 
prosecutor  by  reason  of  such  plea^  such  costs  so  to  be  recovered  by 
the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper 
officer  of  the  court  before  which  the  said  indictment  or  information  is 
tried. 

9.  And  be  it  enacted,  that  wherever  throughout  this  Act,  in 
describing  the  plainti£P  or  the  defendant,  or  the  party  affected  or 
intended  to  be  affected  by  the  offence,  words  are  used  importing  the 
singular  number  or  the  masculine  gender  only,  yet  they  shall  be 
understood  to  include  several  persons  as  well  as  one  person,  and 
females  as  well  as  males,  unless  when  the  nature  of  the  provision  or 
the  context  of  the  Act  shall  exclude  such  construction. 

10.  [And  be  it  enacted,  that  this  Act  shall  take  effect  from  the  first 
day  of  November  n6xt ;  and  that]  nothing  in  this  Act  contained  shall 
extend  to  Scotland. 

The  part  within  brackets  is  repealed  by  the  Statute  Law  Bevision 
(2)  Act,  1874. 


1  Vict.  c.  x9. 


Her  Mqesty, 
by  Order  in 
Conndl.  may 
direct  taat 
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published  in 
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right therein 
within  Her 
Mi^esty'e  domi- 
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If  the  order 
applies  to  boolEB 
the  copyright 
lair  as  to  pooka 


7  Vict.  cap.  12. 

An  Act  to  amend  the  Law  relating  to  Litemaiionai  Copyright 

lioth  May,  1844.] 

1.  Repealed  by  the  Statute  Law  Bevision  (2)  Act,  1874. 

2.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty,  by 
any  order  of  Her  Majesty  in  Council,  to  direct  that,  as  respects  all  or 
any  particular  class  or  classes  of  the  following  works  (namely), 
books,  prints,  articles  of  sculpture,  and  other  works  of  art,  to  be 
defined  m  such  order,  which  shall  after  a  future  time,  to  be  specified 
in  such  order,  be  first  published  in  any  foreign  country  to  be  named 
in  such  order,  the  authors,  inventors,  designers,  engravers,  and 
makers  thereof  respectively,  their  respective  executors,  adminisr 
trators,  and  assigns,  shall  nave  the  privilege  of  copyright  therein 
during  such  -period  or  respective  perioas  as  shall  be  defined  in  snch 
order,  not  exceeding,  however,  as  to  any  of  the  above-mentioned 
works,  the  term  of  copvright  which  auUiors,  inventors,  designers, 
engravers,  and  makers  of  the  like  works  respectively  first  published 
in  the  United  Eongdom  may  be  then  entitled  to  under  the  herein- 
before recited  Acts  respectively,  or  under  any  Acts  which  may  here- 
after be  passed  in  that  behalf. 

3.  And  be  it  enacted,  that  in  case  any  such  order  shall  apply  to 
books,  all  and  singular  the  enactments  of  the  said  Copyright  Amend- 
ment Act,  and  of  any  other  Act  for  the  time  being  in  force  with 
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relation  to  the  copyright  in  books  first  published  in  this  country,     '  Vict^.  u. 
shall,  from  ^nd  after  the  time  so  to  be  specified  in  that  behalf  in  such  fintpabiishddin 
order,  and  subject  to  such  limitation  as  to  the  duration  of  the  copy-  this  country 
ri^ht  as  shall  be  therein  contained,  apply  to  and  be  in  force  in  respect  SjboSS  to** 
of  the  books  to  which  such  order  shall  exl^nd,  and  which  shall  have  which  the  order 
been  registered  as  hereinafter  is  provided,  in  such  and  the  same  t£*SoeDUoo^' 
manner  as  if  such  books  were  first  published  in  the  United  Kingdom, 
save  and  except  such  of  the  said  enactments,  or  such  parts  thereof,  as 
shall  be  excepted  in  such  order,  and  save  and  except  such  of  the  said 
enactments  as  relate  to  the  delivery  of  copies  of  books  at  the  British 
Museum,  and  to  or  for  the  use  of  the  other  libraries  mentioned  in  the 
said  Copyright  Amendment  Act. 

4.  And  be  it  enacted,  that  in  case  any  such  order  shall  apply  to  if  the  order 
prints,  articles  of  sculpture,  or  to  any  such  other  works  of  art  as  JjSpS^^&J*^ 
aforesaid,  all  and  singular  the  enactments  of  the  said  Engraving  the  copyright ' 
Copyright  Acts  and  flie  said  Sculpture  Copyright  Acts,  or  of.any '•^"■t^P'*"** 
other  Act  for  the  time  being  in  force  with  relation  to  the  copyright  in  flM^pJbSSed 
prints  or  articles  of  sculpture  first  published  in  this  country,  and  of  ">  this  country 
any  Act  for  the  time  being  in  force  with  relation  to  the  copyright  in  Se^iStl'^p. 
any  similar  works  of  art  first  published  in  this  country,  snail,  from  tve«,  fto^'to 
and  after  the  time  so  to  be  specified  in  that  behalf  in  such  order,  and  "^^^^  "J^ 
subject  to  such  limitation  as  to  the  duration  of  the-copyright  as  shall  ^  *"**"~' 
be  therein  contained  respectively,  apply  to  and  be  in  force  in  respect 

of  the  prints,  articles  of  sculpture,  and  other  works  of  art  to  wnicli 
such  order  shall  extend,  and  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if  such 
articles  and  otner  works  of  art  were  first  published  in  the  United  ' 
E^ngdom,  save  and  except  such  of  the  said  enactments  or  such 
parts  thereof  as  shall  be  excepted  in  such  order. 

5.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty,  by  Her  Mi^eety 
any  order  of  Her  Majesty  in  Council,  to  direct  that  the  authors  of  SJ^'JSf  ^i^^*™ 
dramatic  pieces  and  musical  compositions  which  shall  after  a  future  ^tMthOTi^^ 
time,  to  be  specified  in  such  order,  be  first  publicly  represented  or  and  oompofers 
performed  in  any  foreign  country  to  be  named  in  such  order,  shall  SieSsand ° 
nave  the  sole  liberty  of  representing  or  performin^^  in  any  part  of  mosicaloompo- 
the  British  dominions  such  dramatic  pieces  or  musical  compositions  "Hjjf,  ^'^^ 
during  such  period  as  shall  be  defined  in  such  order,  not  exceeding  ^^resented  and 
the  period  during  which  authors  of  dramatic  pieces  and  music^  performed  in 
compositions  first  publicly  represented  or  performed  in  the  United  gSji^have™^^* 
Kingdom  may  for  the  time  be  entitled  by  law  to  the  sole  liberty  of  similar  riRhts  in 
representing  and  performing  the  same ;  and  from  and  after  the  time  ^^LSS'**^ 

so  specified  in  anj  such  last-mentioned  order  the  enactments  of  the,  ^°'' 

said  dramatic  Literary  Property  Act,  and  of  the  said  Copyright 
Amendment  Act,  and  of  any  other  Act  for  the  time  being  in  force 
with  relation  to  the  liberty  of  publicly  representing  and  performing 
dramatic  pieces  or  musical  compositions,  shall,  subiect  to  such 
limitation  as  to  the  duration  of  the  right  conferred  by  any.  such 
order  as  shall  be  therein  contained,  apply  to  and  be  in  force  in 
respect  of  the  dramatic  pieces  and  musical  compositions  to  which 
sucn  order  shall  extend,  and  which  shall  have  been  registered  as  here- 
inafter is  provided,  in  such  and  the  same  manner  as  if  such  dramatic 
pieces  and  musical  compositions  had  been  first  publicly  represented  and 
performed  in  the  British  dominions,  save  and  except  such  of  the  said 
enactments  or  such  parts  thereof  as  shall  be  excepted  in  such  order. 

6.  Provided  alwa3-s,  and  be  it  enacted,  that  no  author  of  any  book,  Pwtlcukrstobe 
dramatic  piece  or  musical  composition,  or  his  executors,  admmistra-  Begistry  and^to 
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7  Vict,  o.  la.  \^yb,  or  assigns,  and  no  inventor,  designer,  or  engraver  of  any  print^ 
delivery  of  or  maJcer  of  any  article  of  scnlptnre,  or  other  work  of  art,  Ids  execn- 
copiet.  tors,  administrators,  or  assigns,  shall  be  entitled  to  the  benefit  of  this 

Act,  or  of  any  Order  in  Council  to  be  issued  in  pursuance  thereof, 
unless,  within  a  time  or  times  to  be  in  that  behalf  prescribed  in  each 
such  Order  in  Council,  such  book,  dramatic  piece,  musical  composition, 
print,  article  of  sculpture,  or  other  work  of  art,  shall  have  been  so 
registered,  and  such  copy  thereof  shall  have  been  so  delivered  as  herein- 
after is  mentioned ;  (that  is  to  say,)  as  regards  such  book,  and  also 
such  dramatic  piece  or  musical  composition  (in  the  event  of  the  same 
having  been  printed),  the  title  to  the  copy  thereof,  the  name  and  place 
of  abode  of  the  auUior  or  composer  therof,  the  name  and  place  of 
abode  of  the  proprietor  of  the  copyright  thereof,  the  time  and  place 
of  the  first  pubhcation,  representation,  or  performance  thereof,  as  the 
case  may  be,  in  the  foreign  country  named  in  the  Order  in  Council 
under  wnich  the  benefit  of  this  Act  shall  be  claimed,  shskU  be  entered 
in  the  register  book  of  the  Company  of  Stationers  in  London,  and  one 
printed  copy  of  the  whole  of  such  book,  and  of  such  dramatic  piece  or 
musical  composition,  in  the  event  of  the  same  having  been  printed, 
and  of  every  volume  thereof,  upon  the  best  paper  upon  which  the 
largest  number  or  impression  of  the  book,  dramatic  piece,  or  musical 
composition  shall  have  been  printed  for  sale,  together  with  all  maps 
and  prints  relating  thereto,  shall  be  delivered  to  the  officer  of  the 
Company  of  Stationers  at  the  Hall  of  the  said  Company;  and  as 
regards  dramatic  pieces  and  musical  compositions  in  manuscript,  the 
title  to  the  same,  the  name  and  place  of  abode  of  the  author  or  com- 
poser thereof,  the  name  and  place  of  abode  of  the  proprietor  of  the 
right  of  representing  or  performing  the  same,  and  the  time  and  place 
of  the  first  representation  or  performance  thereof  in  the  country 
named  in  the  Order  in  Council  under  which  the  benefit  of  the  Act 
shall  be  claimed,  shall  be  entered  in  the  said  register  book  of  the  said 
Company  of  Stationers  in  London ;  and  as  regards  prints,  the  title 
thereof,  the  name  and  place  of  abode  of  the  inventor,  designer,  or 
engraver  thereof,  the  name  of  the  proprietor  of  the  copyright  therein, 
and  the  time  and  place  of  the  first  publication  thereof  in  the  foreign 
country  named  in  the  Order  in  Council  under  which  the  benefits  of 
the  Act  shall  be  claimed,  shall  be  entered  in  the  said  register  book  of 
the  said  Company  of  Stationers  in  London,  and  a  copy  of  such  print 
upon  the  best  paper  upon  which  the  largest  number  or  impressions  of 
the  print  shall  have  been  printed  for  sale,  shall  be  delivered  to  the 
officer  of  the  Company  of  Stationers  at  the  hall  of  the  said  company ; 
and  as  regards  any  such  article  of  sculpture,  or  any  such  other  work 
of  art  as  aforesaid,  a  descriptive  title  thereof,  the  name  and  place 
of  abode  of  the  maker  thereof,  the  name  of  the  proprietor  of  the  copy* 
right  therein,  and  the  time  and  place  of  its  first  publication  in  the 
foreign  country  named  in  the  Order  in  Council  under  which  the 
benefit  of  this  Act  shall  be  claimed,  shall  be  entered  in  the  said  register 
book  of  the  said  Company  of  Stationers  in  London ;  and  the  officer  of 
the  said  Company  of  Stationers  receiving  such  copies  so  to  be  delivered 
as  aforesaid  shall  give  a  receipt  in  writing  for  the  same,  and  such 
delivery  shall  to  all  intents  and  purposes  be  a  sufficient  delivery  under 
the  provisions  of  this  Act. 
incasesofbookfl      7*  Provided  always,  and  be  it  enacted,  that  if  a  book  be  published 
pabiished  anonymously  it  shall  be  sufficient  to  insert  in  the  entry  tnereof  in 

the  riame°*f^the  ®^°^  register  book  the  name  and  place  of  abode  of  the  first  publisher 
pabiifther  to  be  thereof,  instead  of  the  name  and  place  of  abode  of  the  author  thereof, 
fluffident.  together  with  a  declaration  that  such  entry  is  made  either  on  behalf 
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of  the  author  or  on  behalf  of  such  first  publisher,  as  the  case  may    1  Vicr^.  13. 
require. 

8.  And  be  it  enacted,  that  the  several  enactments  in  the  said  Copy-  The  proTisions  of 
right  Amendment  Act  contained  with  relation  to  keeping  the  said  AmOTf^nt^lct 
register  book,  and  the  inspection  thereof,  the  searches  therein,  and  as  regards 

the  delivery  of  certified  and  stamped  copies  thereof,  the  reception  of  entries  intbe 
such  copies  in  evidence,  the  making  of  false  entries  in  the  said  book,  thfcompanyof 
and  the  production  in  evidence  of  papers  falsely  purporting  to  be  stationers,  &c., 
copies  of  entries  in  the  said  book,  the  applications  to  the  courts  and  ^trl^^ander 
judges  by  persons  aggrieved  by  entries  in  the  said  book,  and  the  this  Act. 
expunging  and  varying  such  entries,  shall  apply  to  the  books,  dra- 
matic pieces,  musical  compositions,  prints,  articles  of  sculpture,  and 
other  works  of  art,  to  which  any  Order  in  Council  issued  in  pursuance 
of  this  Act  shall  extend,  and  to  the  entries  and  assignments  of  copy- 
right and  proprietorship  therein,  in  such  and  the  same  manner  as  if 
such  enactments  were  here  expressly  enacted  in  relation  thereto,  save 
and  except  that  the  forms  of  entry  prescribed  by  the  said  Copyright 
Amendment  Act  may  be  varied  to  meet  the  circumstances  of  the  case, 
and  that  the  sum  to  be  demanded  by  the  officer  of  the  said  Company 
of  Stationers  for  making  any  entry  required  by  this  Act  shall  be  one 
shilling  only. 

9.  And  be  it  enacted,  that  every  entry  made  in  pursuance  of  this  As  to  expimgingr 
Act  of  a  first  publication  shall  be  primd  facie  proof  of  a  rightful  first  ^^  ^^^aS^^^^^ 
publication ;  bub  if  there  be  a  wron^ul  first  publication,  and  any  party  Sro^ttii  first 
nave  availed  himself  thereof  to  obtain  an  entry  of  a  spurious  wort,  no  publication, 
order  for  expunging  or  varying  such  entry  shall  be  made  unless  it  be 

proved  to  the  satisfaction  of  the  court  or  of  the  judee  taking  cognisance 
of  the  application  for  expunging  or  varying  su(m  entry,  first,  with 
respect  to  a  wrongful  publication  in  a  country  to  which  the  author  or  ■ 
first  publisher  does  not  belong,  and  in  regard  to  which  there  does  not 
subsist  with  this  country  any  treaty  of  international  copyright,  that 
the  party  making  the  application  was  the  author  or  first  puMisher,  as 
the  case  requires ;  second,  with  respect  to  a  wrongful  first  publication 
either  in  the  country  where  a  rightful  first  publication  has  taken 
place,  or  in  regard  to  which  there  subsists  with  this  country  a  treaty 
of  international  copyright,  that  a  court  of  competent  jurisdiction  in 
any  such  country  where  such  wrongful  first  publication  has  taken 
place  has  given  judgment  in  favour  of  the  right  of  the  party  claiming 
to  be  the  author  or  first  publisher. 

10.  And  be  it  enacted,  that  all  copies  of  books  wherein  there  shall  Copies  of  books 
be  any  subsisting  copyright  under  or  by  virtue  of  this  Act,  or  of  any  'T^^fJ^"  ^S£t- 
Order  in  Council  msiae  in  pursuance  thereof,  printed  or  reprinted  in  kig  under  this 


his  agent  authorised  in  writing,  and  if  imported  contrary  to  this  Siutedto^ 
prohibition,  the  same  and  the  importers  thereof  shall  be  subject  to  imported, 
the  enactments  in  force  relating  to  goods  prohibited  to  be  imported 
by  any  Act  relating  to  the  customs ;  and  as  respects  any  such  copies 
BO  prohibited  to  be  imported,  and  also  as  respects  any  copies  un- 
lawfully printed  in  any  place  whatsoever  of  any  books  wherein  there 
shall  be  any  such  subsisting  copyright  as  aforesaid,  any  person  who 
^all  in  any  part  of  the  British  dominions  import  such  prohibited  or 
unlawfully  printed  copies,  or  who,  knowing  such  copies  to  be  so 
unlawfully  imported  or  unlawfully  printed,  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  published,  or  exposed 
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>j  TiCT.  c.  I  a.  to  sale  or  hire,  or  have  in  liia  possession  for  sale  or  hire,  any  sach 
copies  so  unlawfully  imported  or  unlawfully  printed,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  pro- 
prietor of  such  copyright,  to  be  brought  and  prosecuted  in  the  same 
courts  and  in  the  same  manner,  and  with  the  like  restrictions  upon 
the  proceedings  of  the  defendant,  as  are  respectively  prescribed  in 
the  said  Copyright  Amendment  Act  with  relation  to  actions  thereby 
authorized  to  be  brought  by  proprietors  of  conjrright  against 
persons  importing  or  seUing  books  unlawfully  printea  in  the  British 
dominions. 
Officer  of  sia-  1 1.  And  be  it  enacted,  that  the  said  officer  of  the  said  Company  of 

to  depoBii? "SSks^  Stationers  shall  receive  at  the  hall  of  the  said  company  every  book, 
Ac.,  m  the  ^'  volume,  or  print  so  to  be  delivered  as  aforesaid,  and  within  one 
Britiah  MuBemn.  calendar  month  after  receiving  such  book,  volume,  or  print,  shall 

deposit  the  same  in  the  library  of  the  British  Museum. 
Seoond  or  sub-        12.  Provided  always,  and  be  it  enacted,  that  it  shall  not  be  requisite 
•equent  editions,  to  deliver  to  the  said  officer  of  the  said  Stationers'  Company  any 
printed  copy  of  the  second  or  of  any  subsequent  edition  of  any  book 
or  books  so  delivered  as  aforesaid!,  unless  the  same  shall  contain 
additions  or  alterations. 
Orders  in  Copn-        13.  And  be  it  enacted  that  the  respective  terms  to  be  specified 
dmSSt'SSads  ^y  ^^^^  Orders  in  Council  respectively  for  the  continuance  of  the 
for  different        privilege  to  be  granted  in  respect  of  works  to  be  first  published  in 
toxtism.  cjjnt'ie*  foreign  countries  may  be  different  for  works  first  published  in  different 
dassM  of  works,  foreign  countries  and  for  different  classes  of  such  works ;  and  that  the 
times  to  be  prescribed  for  the  entries  to  be  made  in  the  register  book 
of  the  Stationers  Company,  and  for  the  deliveries  of  the  books  wid 
other  articles  to  the  said  officer  of  the  Stationers'  Company,  as  herein- 
before is  mentioned,  may  be  different  for  different  foreign  countries 
and  for  different  classes  of  books  or  other  articles. 
No  Order  in  14.  Provided  always,  and  be  it  enacted,  that  no  such  Order  in 

^eflfecM^tSi  Councn  shall  have  any  effect  unless  it  shall  be  therein  stated,  as  the 
it  states  that  ground  for  issuing  the  same,  that  due  protection  has  been  secured  by 
^^tflc^*S  *^®  foreign  power  so  named  in  such  Order  in  Council  for  the  benefit 
Secured?'^  *        of  parties  interested  in  works  first  published  in  the  dominions  of  Her 

Majesty  similar  to  those  comprised  in  such  order. 
Orders  in  Conncil      1 5.  And  be  it  enacted,  that  every  Order  in  Council  to  be  made 
in  Sartte**aQd     ^^^®'  *^®  authority  of  this  Act  shall  as  soon  as  may  be  after  Ihe 
to  have  same       making  thereof  by  Her  Majesty  in  council  be  published  in  the  London 
effect  as  this  Act.  Gazette,  and  from  the  time  of  such  publication  shall  have  the  same 

effect  as  if  every  part  thereof  were  included  in  this  Act. 
Orders  in  1 6,  And  be  it  enacted,  that  a  copy  of  every  Order  of  Her  Majesty 

i^aidbefoJ?  ^      ^^  Council  made  under  this  Act  shall  be  laid  before  both  Houses  of 
Parliament.         Parliament  within  six  weeks  after  issuing  the  same,  if  Parliament  be 
then  sitting,  and  if  not,  then  within  six  weeks  after  the  commencement 
of  the  then  nert  session  of  Parliament. 
Orders  in  1 7.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty  by  an 

reroked"^^**^     Order  in  Council  from  time  to  time  to  revoke  or  alter  any  Order  in 
Council  previously  made  under  the  authority  of  this  Act,  but  never- 
theless without  prejudice  to  any  rights  acquired  previously  to  such 
revocation  or  alteration. 
Translations.  18.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Act 

contained  shall  be  construed  to  prevent  the  printing,  publication,  or 
sale  of  any  translation  of  any  book  the  author  whereof  and  his  assigns 
may  be  entitled  to  the  benefit  of  this  Act. 

This  section  is  repealed  so  far  as  is  inconsistent  with  the  provisions 
of  1 5  Yict.  c.  12.    (See  sec.  i  of  the  latter  Act.) 

19.  And  be  it  enacted,  that  neither  the  author  of  any  book,  nor  the 
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anihor  or  oomposer  of  any  dramatic  piece  or  musical  comj^osition,    1  ^^"-  c<  <*• 
nor  the  inventor,  designer,  or  engraver  of  any  print,  nor  the  maker  Authors  of 
of  aay  article  of  scolptnre,  or  of  sach  other  worK  of  art  as  aforesaid,  works  first  pob- 
which  shaU  after  the  passing  of  this  Act  be  first  published  out  of  Her  JJjSStriSsISS'*** 
Majesty's  dominions,  shall  have  any  copyright  therein  respectively,  entitled  to  copj- 
or  any  exclusive  right  to  the  public  representation  or  performance  "^sj*  ^5?!  t 
thereof,  otherwise  than  such  (it  any)  as  he  may  become  entitled  to  '^  ^^        ® " 
under  this  Act. 

20.  And  be  it  enacted,  that  in  the  construction  of  this  Act  the  word  Interpretation 
"  book"  shall  be  construed  to  include  "  volume,"  "  pamphlet,"  **  sheet  *'*'*"*• 

of  letter-press,"  "  sheet  of  music,"  "  map,"  **  chart,  or  "  plan :"  and 
the  expression  **  articles  of  sculpture  "  shall  mean  all  such  sculptures, 
models,  copies,  and  casts  as  are  described  in  the  said  Sculpture  Copy- 
right Acts,  and  in  respect  of  which  the  privileges  of  copyright  are 
thereby  conferred;  and  the  words  "printing"  and  "re-pnnting" 
shall  include  engraving  and  any  other  method  of  multiplying  copies ; 
and  the  expression  **  Her  Majesty  "  shall  include  the  heirs  and  succes- 
sors of  Her  Majesty ;  and  the  expression  "  Order  of  Her  Majesty  in 
Council,"  "  Order  in  Council,"  and  **  Order,"  shskU  respectively  mean 
Order  of  Her  Majesty  acting  b^  and  with  the  advice  of  Her  Majesty's 
most  honourable  Pnvy  Council ;  and  the  expression  "  Officer  of  the 
Company  of  Stationers"  shall  mean  the  officer  appointed  by  the  said 
Company  of  Stationers  for  the  purposes  of  the  said  Copyright 
Amendment  Act;  and  in  describing  any  persons  or  things  any  word 
importing  the  plural  number  shall  mean  also  one  person  or  thing,  and 
any  word  importing  the  singular  number  shall  include  several  persons 
or  things,  and  any  word  importing  the  masculine  shall  include  also 
the  fexninine  gender ;  unless  in  any  of  such  cases  there  shall  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction. 

21.  Bepealed  by  Statute  Law  Kevision  (2)  Act,  1874. 


8  &  9  Vict.  cap.  75. 

An  Ad  to  amend  an  Act  passed  in  the  Session  of  Parliament  held  i7i  8  &  9  Vict.  c.  7^ 
the  Sixth  and  Seventh  lears  of  the  lieign  of  Her  pi'esent  Majesty, 
intituled  "  An  Act  to  amend  the  Law  respecting  defamatory  Woi'ds 
and  Libel." — [2 1st  July,  1845.] 

Whseeas  by  an  Act  passed  in  the  session  of  Parliament  held  in  the 
sixth  and  seventh  years  of  the  reign  of  Her  present  Majesty,  intituled 
**  An  Act  to  amend  the  Law  respecting  defamatory  Words  and  Libel,"  6  &  7  Vict.  c.  96. 
it  is,  amongst  other  things,  enacted  and  provided,  that  the  defendant 
in  an  action  for  a  libel  contained  in  any  public  newspaper  or  other 
periodical  publication  may  plead  certain  matters  therein  mentioned, 
and  may  upon  filing  such  plea  bo  at  liberty  to  pay  into  court  a  sum  of 
money  by  way  of  amends  for  the  injury  sustained  by  the  publication 
of  such  libel ;  and  it  is  thereby  further  enacted,  that  sucn  payment 
into  court  shall  be  of  the  same  effect,  and  be  available  in  the  same 
manner  and  to  the  same  extent,  and  be  subject  to  the  same  rules  and 
regulations  as  to  payment  of  costs  and  the  form  of  pleading,  except  so 
far  as  regards  the  pleading  of  the  additional  facts  thereinbefore 
required  to  be  pleaded  by  such  defendant,  as  if  actions  for  libel  had 
not  been  excepted  from  the  personal  actions  in  which  it  is  lawful  to 
pay  money  into  court-,  under  an  Act  passed  iu  the  session  of  Parlia- 
ment held  in  the  fourth  year  of  his  late  Majesty,  intituled  '*  An  Act  3&4  Wiii.4,c.4a. 
for  the  further  Amendment  of  the  Law,  and  the  better  Advancement  of 
Justice : "  And  whereas  the  said  Act  of  the  fourth  year  of  the  reign  of  his 
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8  A  9  Tier.  c.  95.  late  Majesty  relates  only  to  proceedings  in  the  superior  oonrts  in  Eng- 
land, but  by  an  Act  passed  in  the  session  of  Parliament  held  in  the  thira 
and  fourth  years  of  tne  reign  of  Her  present  Majesty,  intituled  "  An  Act 
3&4Vlet. C.105.  for  abolishing  Arrest  on  Mesne  Process  in  ciyil  Actions,  except  in 
certain  Cases,  for  extending  the  Remedies  of  Creditors  against  the 
Property  of  Debtors,  and  for  the  further  AdyaDcement  of  Justioe,  in 
Ireland,"  a  like  provision  is  made  for  payment  of  money  into  court  m. 
all  personal  actions  pending  in  any  of  the  superior  courts  in  Ireland 
as  is  contained  in  the  said  Act  of  the  fourth  year  of  the  reign  of  his 
late  Majesty  in  regard  to  actions  pending  in  the  superior  courts  in 
Englana,  with  a  like  exception  of  actions  for  libel ;  and  it  is  expedient 
to  prevent  any  doubts  as  to  the  application  of  the  said  recited  Act  of 
the  sixth  and  seventh  years  of  the  reign  of  Her  present  Majesty  to 
actions  pending  in  the  superior  courts  in  Ireland,  which  may  be 
created  by  reason  of  the  omission  of  a  reference  in  the  last-mentioned 
Act  to  the  said  Act  of  the  third  and  fourth  years  of  the  reign  of  Her 
present  Majesty :  Be  it  therefore  enacted  and  declared  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
In  eases  of         ment  assembled,  and  by  the  authority  of  the  same,  that  when  in  any 
action  for  libel     action  pending  in  the  superior  courts  in  Ireland  for  a  libel  contained 
* Vr^^dcfendant  ^  ^^^  Public  newspaper  or  other  periodical  publication  the  defendant 
BiuUi  plead"        shall  plead  the  matters  allowed  to  be  pleaded  by  the  said  first-men- 
matter!  allowed  tioned  Act,  and  shall  on  filing  such  plea  pay  money  into  court  as 
c?^42,^d^y  ^*  provided  by  such  Act,  such  payment  into  court  shall  be  of  the  same 
money  into         effect,  and  be  available  in  the  same  manner  and  to  the  same  extent^ 
nayment  to  be  of  ^^^  ^^  subject  to  the  same  rules  and  regulations  now  in  force  or  here- 
Famo  effect  as  if   after  to  be  made  as  to  r>ayment  of  costs  and  the  form  of  pleading, 
required  bj  said  except  BO  far  as  regards  tne  pleading  of  the  additional  facts  so  required 
^^^'  to  be  pleaded  bv  such  defendant,  as  if  actions  for  libel  had  not  been 

excepted  from  the  personal  actions  in  which  it  is  lawful  to  pay  money 
into  court  under  the  said  recited  Act  of  the  third  and  fourtn  years  of 
the  reign  of  Her  present  Majesty. 
Defendant  not  2.  And  be  it  declared  and  enacted,  that  it  shall  not  be  competent 
withoat*pay?n*g  ^®  ^^y  defendant  in  such  action,  whether  in  England  or  in  Ireland,  to 
money  into  file  any  such  plea,  without  at  the  same  time  making  a  payment  of 
court  by  way  of  money  into  court  by  way  of  amends  [as  provided  by  said  -kct],  but 
*"***   •  every  such  plea  so  filed  without  payment  of  money  into  court  shall  be 

deemed  a  nullity,  and  may  be  treated  as  such  by  the  plaintiff  in  the 
action. 

The  words  within  brackets  are  repealed,  as  to  the  Supreme  Court 
of  Judicature  in  England,  by  42  &  43  Vict.  c.  59. 


10  &  1 1  Vict.  cap.  95. 

loAiiYxcT.    An  Act  to  amend  the  Law  relaMng  Jo  the  Protection  in  the  Coloniet 

^l?f '  of  works  entitled  to  Copyright  in  the  United  Kingdom, — [22nd  July, 

1847.] 

Whereas  by  an  Act  passed  in  the  session  of  Parliament  holden  in 

the  fifth  and  sixth  years  of  Her  present  Majesty,  intituled  "  An  Act 

5  Jb  6  Vict.  c.  4S.  ^  ftoicnd  the  Law  of  Copyright,'  it  is  amongst  other  things  enacted, 

that  it  shall  not  be  lawful  for  any  person  not  being  the  proprietor  of 

the  copyright,  or  some  person  authorized  by  him,  to  import  into  any 

Sart  of  the  United  Kingdom,  or  into  any  other  part  of  the  British 
ominions,  for  sale  or  hire,  any  printed  book  first  composed  or 
written  or  printed  or  published  in  any  part  of  the  United  Kingdom 
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wherein  there  shall  be  copyright,  and  reprinted  in  any  country  or     i©  * "  Vici, 
place  whatsoever  ont  of  the  British  dominions :  And  whereas  by  an         ^l2i' 
Act  passed  in  the  session  of  Parliament  holden  in  the  eighth  and 
ninth  years  of  the  reign  of  Her  present  Majesty,  intituled  **  An  Act  8  &  9  Yict.  e.  93. 
to  reflate  the  Trade  of  the  British  Possessions  abroad/'  books 
wherein  the  copyright  is  subsisting,  first  composed  or  written  or 
printed  in  the  United  Kingdom,   and  printed  or  reprinted  in  any 
other  country,  are  absolutely  prohibited  to  be  imported  into  the 
British  possessions  abroad:  And  whereas  by  the  said  last-recited 
Act  it  is  enacted,  that  all  laws,  byelaws,  usages,  or  customs  in 
practice,  or  endeavoured  or  pretended  to  be  in  force  or  practice  in 
any  of  the  British  possessions  in  America,  which  are  m  anywise 
repugnant  to  the  said  Act  or  to  any  Act  of  Parliament  ma4e  or  to  be 
made  in  the  United  Kingdom,  so  far  as  such  Act  shall  relate  to  and 
mention  the  said  possessions,  are  and  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever :  Now  be  it  enacted,  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  in  case  the 
Legislature  or  proper  legislative  authorities  in  any  British  possession-  Her  Mt^eMij 
shall  be  disposed  to  make  due  provision  for  securing  or  protecting  »*!  »u«p€nd  in 
the  rights  of  British  authors  in  such  possessions,  and  shall  pass  an  ^^^biti^ 
Act  or  make  an  ordinance  for  that  purpose,  and  shall  transmit  the  acaiast  the 
same  in  the  proper  manner  to  the  Secretary  of  State,  in  order  that  jfr^tJd  boojL 
it  may  be  submitted  to  Her  Majesty,  and  in  case  Her  Majesty  shall  mto  the  coioniefl 
be  of  opinion  that  such  Act  or  Ordinance  is  sufficient  for  the  purpose  ^^  owtain  caiee. 
of  securing  to  British   authors  reasonable  protection  within   such 
possession,  it  shall  be  lawful  for  Her  Majesty,  if  she  think  fit  so  to  do, 
to  express  her  royal  approval  of  such  Act  or  ordinance,  and  there- 
upon to  issue  an  Order  in  Council  declaring  that  so  long  as  the  pro- 
visions of  such  Act  or  ordinance  continue  in  force  within  such  colony 
the  prohibitions  contained  in  the  aforesaid  Acts,  and  hereinbefore 
recited,  and  any  prohibitions  contained  in  the  said  Acts  or  in  any 
other  Acts  against  the  importing,  selling,  letting  out  to  hire,  exposing 
for  sale  or  hire,  or  possessing  foreign  reprints  of  books  first  composed, 
written,  printed,  or  published  in  the  United  Kingdom,  and  entitled  to 
copyright  therein,  shall  bo  suspended  so  far  as  regards  such  colony ; 
and  thereupon  such  Act  or  ordinance  shall  come  into  operation, 
except  so  far  as  may  be  otherwise  provided  therein,  or  as  may  be 
otherwise  directed  by  such  Order  in  Council,  anything  in  the  said 
last-recited  Act  or  in  any  other  Act  to  the  contrary  notwithstandinjy^. 

2.  And  be  it  enacted,  that  every  such  Order  in  Council  shall,  within  ^^odi  to  be 
one  week  after  the  issuing  thereof,  be  published  in  the  London  Gazette,  pabiiihed  in 
and  that  a  copy  thereof,  and  of  every  such  Colonial  Act  or  ordinance  ^  !****^ 
so  approved  as  aforesaid  by  Her  Majesty,  shall  be  laid  before  both  coundiandtbe 
Houses  of  Parliament  within  six  weeks  after  the  issuing  of  such  Colonial  Acta  or 
order,  if  Parliament  be  then  sitting,  or  if  Parliament  be  not  then  fidbSS! *"" ^ 
sitting,  then  within  six  weeks  after  the  opening  of  the  next  Session  Parliament. 
of  Parliament. 


13  &  i4  Vict.  cap.  104. 

An  Act  to  extend  and  amend  the  Ads  relating  to  the  Copyright  *^  ^'loj!***' 

of  Designs, — [14^^  ^tk^^,  1850.]  — ' 

Repealed  by  Patents,  Designs  and  Trade  Marks  Act,  1883. 


n 
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15  YlCT.  CAP.    12. 

I j  YxcT.  c.  z3.   An  Act  to  enable  Her  Majesty  to  carry  into  effect  a  Cowoeniion  vfiik 
—  France  on  the  Sulject  of  Copyright;  to  extend  and  explain  ihe 

International  Copyright  Acts;  and  to  explain  the  Acta  reUUing  to 
Copyright  i/n  Engravings. — [28^/1  May,  1852.] 

■ 

Whe&eas  an  Act  was  passed  in  the  seventh  year  of  the  reign  of  Her 
7  &  8  Yict.  c.  12.  present  Majesty,  intituled  "  An  Act  to  amend  the  Law  relating  to 
International    Copyright,"    hereinafter    called    "The    International 
Copyright  Act :"  and  whereas  a  convention  has  lately  been  condnded 
between  Her  Majesty  and  the  French  Eepablic,  for  extending  in  each 
country  the  enjoyment  of  copyright  in  works  of  literature  and  the 
fine  arts  first  published  in  the  other,  and  for  certain  reductions  of 
duties  now  levied  on  books,  prints,  and  musical  works  published  in 
France :  and  whereas  certain  of  the  stipulations  on  the  part  of  Her 
Majesty  contained  in  the  said  treaty  require  the  authority  of  Parlia- 
ment: and  whereas  it  is  expedient  that  such  authority  should  be 
given,  and  that  Her  Majesty  should  be  enabled  to  make   similar 
stipulations  in  any  treaty  on  the  subject  of  copyright  which  may 
hereafter  be  concluded  with  any  foreign  power :  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  tne  authority  of  the  same,  as  follows : 
Tran$ittiiou».         I.  The  eighteenth  section  of  the  said  Act  of  the  seventh  year  of 
— -^  J.  Her  present  Majesty,  chapter  twelve^  shall  be  repealed,  so  far  as  the 
7  A  vict.*c!*ia,^    same  is  inconsistent  with  the  provisions  hereinafter  contained. 
••  18.  '         2.  Her  Majesty  may,  by  Order  in  Council,  direct  that  the  authors 

^*OrdCT*in^"*^  of  books  which  are,  alter  a  future  time,  to  be  specified  in  such  order, 
Council,  direct,     published  in  any  foreign  country,  to  be  named  in  such  order,  their 
*f *bo**k  *°*b^"  executors,  administrators,  and  assigns,  shall,  subject  to  the  provisions 
Ughed  in  £reign  hereinafter  contained  or  referred  to,  be  empowered  to  prevent  the 
coontriM  may      publication  in  the  British  Dominions  of  any  translations  of  such  books 
time  prevent       ^^^  authorized  by  them,  for  such  time  as  may  be  specified  in  such 
unauthorized       Order,  not  extending  beyond  the  expiration  of  five  years  from  the 
translations.        time  at  which  the  authorized  translations  of  such  books  hereinafter 
mentioned  are  respectively  first  published,  and  in  the  case  of  books 
published  in  parts,  not  extending  as  to  each  part  beyond  the  expira- 
tion of  five  years  from  the  time  at  which  the  authorized  translation 
of  such  part  is  first  published. 
Thereupon  the        3.  Subject  to  any  provisions  or  qualifications  contained  in  such 
8hal?^*toSdu^*  order,  and  to  the  provisions  herein  contained  or  referred  to,  the  laws 
prevent  such       Q^d  enactments  for  the  time  being  in  force  for  the  purpose  of  pre- 
translations.       venting  the  infringement  of  copyright  in  books  pubhshed  in  the 
British  dominions  shall  be  applied  for  the  purpose  of  preventing  the 
publication  of  translations  of  the  books  to  which  such  order  extends 
which  are  not  sanctioned  by  the  authors  of  such  books,  except  only 
such  parts  of  the  said  enactments  as  relate  to  the  delivery  of  copies  oi 
books  for  the  use  of  the  British  Museum,  and  for  the  use  of  the  other 
libraries  therein  referred  to. 
Her  Mi^eatf  may     4.  Her  Majesty  may,  by  Order  in  Council,  direct  that  authors  of 
Strnclf  direct      dramatic  pieces  which  are,  after  a  future  time,  to  be  specified  in  such 
that  the  authors  order,  first  publicly  represented  in  any  foreign  country,  to  be  named 
of^amatic         in  gtich  order,  their  executors,  administrators,  and  assigns,   shall, 
sented  fu^OT«ign  Subject  to  the  provisions  hereinafter  mentioned  or  referred  to,  he 
countrien  may      empowered  to  prevent  the  representation  in  the  British  dominions  of 
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any  translation  of  such  dramatic  pieces  not  authorized  by  them,  for  «5  Viotjj.  la. 
such  time  as  may  be  specified  in  sach  order,  not  extendiag  beyond  the  f^^  ^  united 
expiration  of  five  years  from  the  time  at  which  the  authorized  trans-  time  prerent 
lations  of  such  dramatic  pieces  hereinafter  mentioned  are  first  pub-  tmtiatiouk 
lished  or  publicly  represented. 

5.  Subject  to  any  provisions  or  qualifications  contained  in  such  last-  Thereapon  the 
mentioned  order,  and  to  the  provisions    hereinafter  contained  or  jJjJgJP^JjJ*^" 
referred  to,  the  laws  and  enactments  for  the  time  being  in  force  for  sentationof 
ensuring  to  the  author  of  any  dramatic  piece  first  publiclj  represented  "jJlS^topr^*^^ 
in  the  British  dominions  the  sole  liberty  of  representmg  the  same  vent  onautho- 
shall  be  applied  for  the  purpose  of  preventing  the  representation  of  j|Md  transla- 
any  translations  of  the  dramatic  pieces  to  which  such  last-mentioned    ^°'* 
order  extends,  which  are  not  sanctioned  by  the  authors  thereof. 

6.  Nothing  herein  contained  shall  be  so  construed  as  to  prevent  Adaptations,  Ac. 

fair  imitations  or  adaptations  to  the  English  stage  of  any  dramatic  of  aramatio 
.     1  *^  ••■  1  !•  V    J  •  °         r      ^  1  pieocatothe 

piece  or  musical  composition  published  m  any  foreign  country.  £nfriish  stage 

7.  Notwithstanding  anything  in  the  said  International  Cfopyri^ht  not  prevented. 
Act  or  in  this  Act  contained,  any  article  of  political  discussion  which  All  articles  in 
has  been  published  in  any  newspaper  or  periodical  in  a  foreign  SSatrngto*' 
country  may,  if  the  source  from  which  the  same  is  taken  be  acknow-  politics  mair 
ledged,  be  republished  or  translated  in  any  newspaper  or  periodical  ^  {Jf^laJ^ 
in  this  country ;  and  any  article  relating  to  any  other  subject  which  and  also  all  ' 
has  been  so  published  as  aforesaid  may,  if  the  source  from  which  the  nmi\ia  ^^cies 
same  is  taken  be  acknowledged,  be  republished  or  translated  in  like  nniaJti^  author 
manner,  unless  the  author  has  signihed  his  intention  of  preserving  has  notified  his 
the  copyright  therein,  and  the  right  of  translating  the  same,  in  some  ^J^eSie* 
conspicuous  part  of  the  newspaper  or  periodical  in  which  the  same  right. 

was  first  published,  in  which  case  the  same  shall,  without  the  formali- 
ties required  by  the  next  following  section,  receive  the  same  protection 
as  is  by  virtue  of  the  International  Copyright  Act  or  this  Act 
extended  to  books. 

8.  No  author,  or  his  executors,  administrators,  or  assigns,  shall  be  No  author  to  be 
entitled  to  the  benefit  of  this  Act,  or  of  any  Order  in  Council  issued  Je**S?\^this 
in  pursuance  thereof,  in  respect  of  the  translation  of  any  book  or  Act  without 
dramatic  piece,  if  the  following  requisitions  are  not  complied  with :  complying  with 
(that  iB  to  say),  *  ,  ^tta?;^^. 

1.  The  original  work  from  which  the  translation  is  to  be  made  must 

be  registered  and  a  copy  thereof  deposited  in  the  United  Kinpr- 
dom  in  the  manner  required  for  original  works  by  the  said 
International  Copyright  Act,  within  three  calendar  months  of 
its  first  publication  in  the  foreign  country. 

2.  The  author  must  notify  on  the  title  page  of  the  original  work,  or 

if  it  is  published  in  parts,  on  the  title  page  of  the  first  part,  or 
if  there  is  no  title  page,  on  some  conspicuous  part  of  the  work, 
that  it  is  his  intention  to  reserve  the  right  of  translating  it : 

3.  The  translation  sanctioned  by  the  author,  or  a  part  thereof,  must 

be  published  either  in  the  country  mentionea  in  the  Order  in 
Council  by  virtue  of  which  it  is  to  be  protected  or  in  the  British 
dominions,  not  later  than  one  year  after  the  registration  and 
deposit  in  the  United  Kingdom  of  the  original  work,  and  the 
whole  of  such  translation  must  be  published  within  three  years 
of  such  registration  and  deposit : 

4.  Such  translation  must  be  registered,  and  a  copy  thereof  de- 

posited in  the  United  Kingdom  within  a  time  to  be  mentioned 
in  that  behalf  in  the  order  l>y  which  it  is  protected,  and  in  the 
manner  provided  by  the  said  International  Co]yright  Act  for 
the  registration  and  deposit  of  original  works  : 
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15  Vmt.  c.  la.       ^^  In  the  caae  of  books  published  in  parts,  each  part  of  the  original 

work  must  be  re^stered  and  deposited  in  this  country  in  the 
manner  reanired  by  the  said  International  Copyright  within 
three  monuis  after  the  first  publication  thereof  m  we  foreign 
country: 

6.  In  the  case  of  dramatic  pieces  the  translation  sanctioned  by  the 

author  must  be  published  within  three  calendar  months  of  the 
registration  of  the  original  work : 

7.  The  above  requisition  snail  apply  to  articles  originally  published 

in  newspapers  or  periodicals  if  the  same  be  afterwards  published 

in  a  separate  form,  but  shall  not  apply  to  such  articles  as 

originally  published. 

Pirated  copies         9-  AH  copies  of  any  works  of  literature  or  art  wherein  there  is  any 

prohibited  to  be  subsisting  copyright  by  virtue  of  the  International  Copyright  A<i 

v?t? consent^?    and  this  Act,  or  of  any  Order  in  Council  made  in  pursuance  of  sudi 

proprietor;         Acts  or  either  of  them,  and  which  are  printed,  reprinted,  or  made 

in  any  foreign  country  except  that  in  which  such  work  shall  be  first 

published,  and  all  unauthorized  translations  of  any  book  or  dramatic 

piece  the  publication  or  public  representation  in  the  British  dominions 

of  translations  whereof  not  authorized  as  in  this  Act  mentioned  shall 

for  the  time  being  be  prevented  under  any  Order  in  Council  made  in 

pursuance  of  this  Act,  are  hereby  absolutely  prohibited  to  be  imported 

mto  any  part  of  the  British  dominions,  except  by  or  with  the  consent 

of  the  registered  proprietor  of  the  copyright  of  such  work  or  of  such 

^A^fi*v!'*f  **'       book  or  piece,  or  his  agent  authorized  in  writing ;  and  the  provision 

Ltoforfeitoret^*  ^^  ^^6  Act  of  the  sixth  year  of  Her  Majesty  "to  amend  the  law  of 

Ac.,  of  pirated*     Copyright,"  for  the  forfeiture,  seizure,  and  destruction  of  any  printed 

fflctoad  to  works  ^^  ^^st  published  in  the  United  Kingdom  wherein  there  snoU  be 

prohibited  to  be  copyright,  and  reprinted  in  any  country  out  of  the  British,  dominions, 

fop<Mrt«i  ander    and  imported  into  any  part  of  the  British  dominions  by  any  persons 

'  ^  •  not  being  the  proprietor  of  the  copyright,  or  a  person  authorized  oy  such 

Sroprietor,  shall  extend  and  be  apphcable  to  all  copies  of  any  works  of 
terature  and  art,  and  to  all  translations  the  importation  whereof 
into  any  parts  of  the  British  dominions  prohibited  under  this  Act. 
Fopejroinffpro-         ^^'        ®  provisions  hereinbefore  contained  shall  be    incorporated 
visions  aud         with  the  International  Copyright  Act,  and  shall  be  read  and  construed 
7  \^^^'  ^-  "»  therewith  as  one  Act. 

oneA^  **  ^'*  And  whereas  Her  Majesty  has  already,  by  Order  in  GouncQ 

French  transia-    under  the  said  International  Copyright  Act,  gpiven  effect  to   certain 

tlons  to  be  pro-    stipulations    contained   in    the    said   convention  with   the   French 

h^K  inen^°'  rep^iblio ;  and  it  is  expedient  that  the  remainder  of  the  stipulations 

tioned,  without    ou  the  part  of  Her  Majesty  in  the  said  convention  contained  should 

c^dl.^^"*^  take  effect  from  the  passing  of  this  Act  without  any  further  Order  in 

Council :  during  the  continuance  of  the  said  convention,  and  so  lon^ 

as  the  Order  in  Council  already  made  under  the  said  IntemationaS 

Copyright  Act  remains  in  force,  the  provisions  hereinbefore  contained 

shall  apply  to  the  said  convention,  and  to  translations  of  books  and 

dramatic  pieces  which  are,  after  the  passing  of  this  Act,  published  or 

represented  in  France,  in  the  same  manner  as  if  Her  Majesty  had 

issued  her  Order  in  Council  in  pursuance  of  this  Act'  for  giving  effect 

to  such  convention,  and  had  therein  directed  that  such  tranSations 

should  be  protected  as  hereinbefore  mentioned  for  a  period  of  five 

years  from  the  date  of  the  first  publication  or  public  representation 

thereof  respectively,  and  as  if  a  period  of  three  months  from  the 

publication  of  such  translation  were  the  time  mentioned   in    such 

order  as  the  time  within  which  the  same  must  be  registered  and  a 

copy  thereof  deposited  in  the  United  Kingdom. 


STATUTES,  733 

12.  Bepealed  by  Statute  Law  Beyision  Act,  1875.  *^  ^'fllp*  "• 

13.  Bepealed  by  Statute  Law  Revision  Act,  1875.  naoamank 

14.  And  whereas  by  the  four  several  Acts  of  Parliament  following :  '''*^**^^»||^».  c- 
(that  is  to  say)  an  Act   of  the  eighth  year  of  the  reign  of  Klne  Recital  of 
George  the  Second,  chapter  thirteen ;  an  Act  of  the  seventh  year  of  ?Goo.*t'c.'38.' 
tiie  reign  of  King  George  the  Third,  chapter  thirty-eight ;    an  Act  of  17 0^0,3,0.  $7. 
the  seventeenth  year  of  the  reign  of  King  George  the  Third,  chapter 
fifty-seven ;  and  an  act  of  the  seventh  year  of  King  William  the    6  ft  7  wm.  4, 
Pourth,  chapter  fifty-nine,  provision  is  made  for  securing  to  every         c-  $9- 
person  who  invents,  or  designs,  engraves,  etches,  or  works  in  mezzo- 

tinto  or  chiaro-oscuro,  or,  from  his  own  work,  design,  or  invention, 
causes  or  procures  to  be  designed,  engraved,  etched,  or  worked  in 
mezzotinto  or  chiaro-oscuro,  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or  archi- 
tecture, map,  chart,  or  plan,  or  any  ofcher  print  or  prints  whatsoever, 
and  to  every  person  who  engraves,  etches,  or  works  in  mezzotinto  or 
chiaro-oscuro,  or  causes  to  be  engraved,  etched,  or  worked  any  print, 
taken  from  any  picture,  drawing,  model,  or  sculpture,  notwithstanding 
such  print  has  not  been  graven  or  drawn  from  his  own  origin^ 
design,  certain  coprights  therein  defined :  And  whereas  doubts  are 
entertained  whether  the  provisions  of  the  said  Acts  extend  to  litho- 
graphs and  certain  other  impressions,  and  it  is  expedient  to  remove 
sucn  doubts : 

It  is  hereby  declared  that  the  provisions  of  the  said  Acts   are  For  remoral  of 
intended   to    include  prints   taken  by   lithography,   or  any   other  proviSon»*of*thc 
mechanical  process  by  which  prints  or  impressions  of   drawings  or  said  Acta  inclad- 
designs  are  capable  of  being  multipUed  indefinitely,  and  the  said  Acts  *"?  l^S"^^'* 
Bhaltbe  construed  accordingly.  pnnta,     . 

18  &  19  YicT.  CAP.  41. 

An  Act  for  abolishing  the  Jurisdiction  of  the  Ecclesiastical  Courts  of    18  ft  19  Yxct, 
England  and  Wales  in  Suits  for  Defamation, — [26th  June,  1855.]  ^'^  4'' 

Whereas  the  jurisdiction  of  the  Ecclesiastical  Courts  in  suits  for 
defamation  has  ceased  to  be  the  means  of  enforcing  the  spiritual 
discipline  of  the  Church,  and  has  become  grievous  and  oppressive  to 
the  subjects  of  this  realm :  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  From  and  after  the  passing  of  this  Act  it  shall  not  be  lawful  for  jarisdiction  of 
any  ecclesiastical  court  in  England  or  Wales  to  entertain  or  adjudicate  eoclesiaaUcai 
upon  any  suit  for  or  cause  of  defamation,  any  statute,  kw,  canon,  SS^JfaJ  Ac.,  m 
custom,  or  usage  to  the  contrary  notwithstanding.  aoita  for  defama- 

2.  Bepealed  by  Statute  Law  Bevision  Act,  1875.  *^^^  aboUahed. 


20  &  21  Vict.  cap.  83. 

An  Act  for  more   effectually  preventing  the   Sale  of  Obscene   Boohs,    «>  ft  ai  Vict, 
Pictures,  Prints,  and  other  Articles.— [2 sth  August,  1857.]  tli' 

Whereas  it  is  expedient  to  give  additional  powers  for  the  suppression 
of  the  trade  in  obscene  books,  prints,  drawings,  and  other  obscene 
articles :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 


1 
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ao  &  ai  Vic-p.       j^  It  giiaii  }yQ  lawJPdl  for  any  metropolitan  police  ma^trate  or  other 
!l^         stipendiary  magistrate,  or  for  any  two  justices  of  tne  peaoe*  upon 
Justices,  Ao.,       complaint  made  before  bim  or  tbem  upon  oatb  that  the  complainant 
«wch°S°^"      bas  reason  to  believe,  and  does  believe,  that  any  obscene  books, 
pccted  premiBes.  papers,  writings,  prints,  pictures,  drawings,  or  other  representatiosB 
are  kept  in  any  bouse,  shop,  room,  or  other  place  within  the  limits  of 
the  jurisdiction  of  any  such  magistrate  or  justices,  for  the  purpose  of 
sale  or  distribution,  exhibition  for  purposes  of  gain,  lending  upon 
hire,  or  being  otherwise  published  for  purposes  of  gain,  whicm  oom- 
plainant  shall  also  state  upon  oath  that  one  or  more  articles  of  the 
like  character  have  been  sold,  distributed,  exhibited,  lent,  or  otherwise 
published  as  aforesaid,  at  or^  in  connection  with  such  place,  so  as  to 
satisfy  such  magistrate  or  justices  that  the  belief  of  the  said  com- 
plainant is  well  founded,,  and  upon  such  magistrate  or  justices  being 
also  satisfied  that  any  of  such  articles  so  kept  for  any  of  the  purposes 
*  aforesaid  are  of  such  a  character  and  description  that  the  publication 
of  them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted  as 
such,  to  give  authority  by  special  warrant  to  any  constable  or  police 
officer  into  such  house,  shop,  room,  or  other  place,  with  such  assist- 
ance as  may  be  necessaiy,  to  enter  in  the  daytime,  and,  if  necessary, 
to  use  force,  by  breaking  open  doors  or  otherwise,  and  to  search  for 
and  seize  idl  such  books,  papers,  writings,  prints,  pictures,  drawings, 
or  other  representations  as  aforesaid  found  in  such  house,  shop,  room, 
or  other  place,  and  to  carry  all  the  articles  so  seized  before  the  magis- 
trate or  justices  issuing  the  said  warrant,  or  some  other  ma^strate  or 
justices  exercising  the  same  jurisdiction;   and  such  magistrate  <»* 
justices  shall  thereupon  issue  a  summons  calling  upon  the  occupier  of 
the  house  or  other  place  which  may  have  been  so  entered  by  virtue  of 
the   said  warrant  to  appear  within  seven  days  before  such  police 
stipendiary  magistrate  or  any  two  justices  in  petty  sessions  for  the 
district^  to  show  cause  why  the  articles  so  seized  should  not  be 
destroyed ;  and  if  such  occupier  or  some  other  person  claiming  to  be 
the  owner  of  the  said  articles  shall  not  appear  within  the  time  afore- 
said, or  shall  appear,  and  such  magistrate  or  justices  shall  be  satisfied 
that  such  articles  or  any  of  them  are  of  the  character  stated  in  the 
warrant,  and  that  such  or  any  of  them  have  been  kept  for  any  of  the 
purposes  aforesaid,  it  shall  be  lawful  for  the  said  magistrate  or  jus- 
tices, and  he  or  they  Bite  hereby  required,  to  order  the  articles  so 
seized,  except  such  of  them  as  he  or  they  may  consider  necessary  to 
be  preserved  as  evidence  in  some  further  proceeding,  to  be  destroyed 
at  the  expiration  of  the  time  hereinafter  allowed  for  lodging  an 
appeal,  unless  notice  of  appeal  as  hereinafter  mentioned  be  given« 
nnd  such  articles  shall  be  in  the  meantime  impounded  ;  and  if  such 
magistrate  or  justices  shall  be  satisfied  that  the  articles  seized  are  not 
of  the  character  stated  in  the  warrant,  or  have  not  been  kept  for  any 
of  the  purposes  aforesaid,  he  or  they  shall  forthwith  direct  them  to  be 
restored  to  the  occupier  of  the  house  or  other  place  in  which  they  were 
seized. 
Tender  of  ^'  ^°  plaintiff  shall  recover  in  any  action  for  any  irre^arity,  tree- 

Amends,  &c  pass,  or  other  wrongful  proceeding  made  or  committed  m  the  execu- 
tion of  this  Act,  or  in,  under,  or  by  virtue  of  any  authority  hereby 
given,  if  tender  of  sufficient  amends  shall  have  been  made  by  or  on 
behalf  of  the  party  who  shall  have  committed  such  irr^pilari^,  tre*- 
pass,  or  other  wrongful  proceeding  before  such  action  Brought ;  and 
m  case  no  tender  shall  have  been  made  it  shall  be  lawful  for  the  defen- 
dant in  any  such  action,  by  leave  of  the  court  where  such  action  shall 
depend,  at  any  time  before  issue  joined,  to  pay  into  court  such  sum  of 
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moneif  as  lie  stall  think  fit,  whereupon  such  proceedinf?,  order,  and    aoAai^Yicr.  ■ 
adjncQcation  shall  be  had  and  made  in  and  by  snch  court  as  in  other     .    ^l_i* 
actions  where  defendants  are  allowed  to  pay  money  into  court. 

3.  No  action,  suit,  or  information,  or  any  other  proceeding,  of  what  Limitation  of 
nature  soever,  shall  be  brought  against  any  person  for  anything  done  »c^o»»»« 

or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution  of 
the  authorities  under  this  Act,  unless  notice  in  writing  shall  be  given 
by  the  party  intending  to  prosecute  snch  action,  snit,  information,  or 
other  proceeding,  to  the  intended  defendant  one  calendar  month  at 
least  before  prosecuting  the  same,  nor  unless  such  action,  suit,  infor- 
mation or  otiier  proceeding  shall  be  brought  or  commenced  within 
three  calendar  months  next  after  the  act  or  omissioi^  complained  of, 
or  in  case  there  shall  be  a  continuation  of  damage,  then  within  thred 
calendar  months  next  after  the  doing  such  damage  shall  have  ceased. 

4.  Any  person  aggrieved  by  an^  act  or  determination  'of  such  Appeal 
magistrate  or  justices  in  or  concerning  the  execution  of  this  Act,  may 
appeal  to  the  next  general  or  quarter  sessions  for  the  countj,  riding, 
division,  city,  borough,  or  place  in  and  for  which  such  magistrate  or 
justices  shall  have  so  acted,  giving  to  the  magistrate  or  justices  of  the 
peace  whose  act  or  determination  shall  be  appealed  against  notice  in 
writing  of  such  appeal,  and  of  the  grounds  thereof,  within  seven  days 
after  such  act  or  determination  and  before  the  next  geneiul  or  quarter 
sessions,  and  entering  within  snch  seven  days  into  a  recognizance, 
with  sufficient  surety,  before  a  jastice  of  the  peace  for  the  county, 
city,  borough,  or  plaice  in  which  such  act  or  determination  shall  have 
taken  place,  personally  to  appear  and  prosecute  such  appeal,  and  to 
abide  the  oroer  of  and  pay  such  costs  as  shall  be  awarded  by  such 
court  of  quarter  sessions  or  any  adjournment  thereof,  and  the  court  at 
such  general  or  quarter  sessions  shall  hear  and  determine  the  matter 

of  such  appeal,  and  shall  make  such  order  therein  as  shall  to  the  said 
court  seem  meet ;  and  such  court,  upon  hearing  and  finally  determin- 
ing such  appeal,  shall  and  ma^,  according  to  their  discretion,  award 
such  costs  to  the  party  appeahng  or  appealed  against  as  they  shall 
think  proper ;  and  if  such  appeal  be  dismissed  or  decided  against  the 
appellant  or  be  not  prosecuted,  such  court  may  order  the  articles 
seized  forthwith  to  be  destroyed :  Provided  always,  that  it  shall  not 
be  lawful  for  the  appellant  on  the  hearing  of  any  such  appeal  to  go 
into  or  give  evidence  of  any  other  grounds  of  appeal  against  any  such 
order,  act,  or  determination  than  those  set  forth  in  such  notice  of 
appeaL 

5.  This  Act  shall  not  extend  to  Scotland.  Act  not  to  ex- 

tend to  Scotland. 

21  <&  22  Vict.  cap.  70. 

An  Act  to  amend  the  Act  of  the  fifth  and  sixth  Tears  of  Her  present    ai&2iVicT. 
Majesty,  to  consolidate  and  amend  the  Laws  relaiing  to  the  Copyright         ^1^' 
of  Designs  for  ornamenting  Articles  of  Manufacture.  "■[2nd  August, 
1858.] 

Bepealed  by  Patents,  Designs,  and  Trade  Marks  Act  1 873. 


24  &  25  Vict.  cap.  73, 

An  Act  to  amend  the  Law  relating  to  tlie  Gopyr.Ujht  of  Designs,  34  &  ^S  ^i<»* 

[6th  August,  1861.]  ^.73. 

Bepealed  by  Patents,  Designs,  and  Trade  Marks  Act,  1883. 
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25  &  26  Vict.  cap.  68. 

^i  *c*  67"*'    -^^^  -^^^  f^  amending  the  Law  relaUng  to  Copyright  in  WorJcs  of  the  Fine 
i — 1  Arts,  and  for  repressing  the  Commission  of  Fraud  in  the  Production 

and  Sale  of  such  Works. — [2gth  July,  1862.] 

Ac  Jduyu^  •'^**^*''*^5^HEREA8  by  law,  as  now  established,  the  authors  of    pointings, 
^^<r».X7^         drawings,  and  photographs  have  no  copyright  in  such  their  works, 

and  it  is  expedient  that  the  law  should  in  that  respect  be  amended : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same  as  follows : 

I.  The  author,  being  a  British  subject  or  resident  within  the 
dominions  of  the  Crown,  of  every  original  painting,  drawing,  and 
photograph  which  shall  be  or  sliall  have  been  made  either  in  the 
British  dominions  or  elsewhere,  and  which  shall  not  have  been  sold 
or  disposed  of  before  the  commencement  of  this  Act,  and  his  assigns, 
shall  nave  the  sole  and  exclusive  right  of  copying,  engraving,  repro- 
ducing, and  multiplying  such  painting  or  drawing,  and  the  design 
thereof,  or  such  photograph,  and  the  negative  thereof,  by  any  means 
and  of  any  size,  for  the  term  of  the  natural  life  of  such  author,  and 
seven  years  after  his  death;  provided  that  when  any  painting  or 
drawing,  or  the  negative  of  any  photograph,  shall  for  the  first  time 
after  the  passing  of  this  Act  be  sold  or  disposed  of,  or  shall  be  made 
or  executed  for  or  on  behalf  of  any  other  person  for  a  pfood  or  a 
valuable  consideration,  the  person  so  sellmg  or  dis]>osing  of  or 
making  or  executing  the  same  shall  not  retain  the  copyri^rht  thereof, 
unless  it  be  expressly  reserved  to  him  by  agreement  in  writing, 
signed,  at  or  before  the  time  of  such  sale  or  disposition,  by  the 
vendee  or  assignee  of  such  painting  or  drawing,  or  of  such  negative 
of  a  photograph,  or  by  the  person  for  or  on  whose  behalf  the  same 
shall  be  so  made  or  executed,  but  the  copyright  shall  belong  to  the 
vendee  or  assignee  of  such  painting  or  drawing,  or  of  such  negative 
of  a  photograph,  or  to  the  person  for  or  on  whose  behalf  the  same 
shall  nave  oeen  made  or  executed;  nor  shall  the  vendee  or  assignee 
thereof  be  entitled  to  any  such  copyright^  unless,  at  or  before  the 
time  of  such  sale  or  disposition,  an  agreement  in  writing,  sig^ned  by 
the  person  so  selling  or  disposing  of  the  same,  or  by  his  agent  duly 
authorized,  shall  have  been  made  to  that  effect. 
Copyright  not  to  2.  Nothing  herein  contained  shall  prejudice  the  right  of  any  person 
prevent  the  re-  to  copy  or  use  any  wort  in  which  tnere  shall  be  no  copyright,  or  to 
STJamesub^'^  represent  any  scene  or  object,  notwithstanding  that  there  may  be 
copyright  in  some  representation  of  such  scene  or  object. 

3.  All  copyright  under  this  Act  shall  be  deemed  personal  or  mov- 
able estate,  and  shall  be  assignable  at  law,  and  every  assignment 
thereof,  and  every  licence  to  use  or  copy  by  any  means  or  process  the 
design  or  work  which  shall  be  the  subject  of  such  copyright,  shall  be 
made  by  some  note  or  memorandum  m  writing,  to  be  signed  by  the 
proprietor  of  the  coi^yright,   or  by  his  agent  appointed  for  that 
purpose  in  writing. 
Beglsterofpro-       4-  There  shall  be  kept  at  the  Hall  of  the  Stationers'  Company,  by 
prletors  of  copy-  the  officer  appointed  by  the  said  company  for  the  purposes  of  the  Act 
S^^dnSJin^     passed  in  the  sixth  year  of  Her  present  Majesty,  intituled  "  An  Act 
and  photographs  to  amend  the  Law  of  Copyright,"  a  book  or  books,  entitled  "  The 
Btatfonen'Hsll    ^^^^^^^^  of  Proprietors  of  Copyright  in  Paintings,  Drawing,  and 
at  in  5  &6  Vict.   Photographs,"  wherein  shall  be  entered  a  memorandum  of  every 
o-  45-  copyright  to  which  any  person  shall  be  entitled  under  this  Act^  and 


Jeots  in  other 
works. 

Assignments, 
licences,  &c.  to 
be  in  writing. 
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also  of  every  subsequent  assignment  of  any  snob  copyright ;  and  such    *^  *  *68^'°*' 

memorandum  shall  contain  a  statement  of  the  data  of  such  agreement         ^^ .' 

or  assignment,  and  of  the  names  of  the  parties  thereto,  and  of  the 
name  and  place  of  abode  of  the  person  in  whom  such  copyright  shall 
be  vested  by  virtue  thereof,  and  of  the  name  and  place  of  abode  of 
the  author  of  the  work  in  which  there  shall  be  such  copyright, 
together  with  a  short  description  of  the  nature  and  subject  of  such 
work,  and  in  addition  thereto,  if  the  person  registering  shall  so  desire, 
a  sketch,  outline,  or  photograph  of  tne  said  work,  and  no  proprietor 
of  any  such  copyright  shall  be  entitled  to  the  benefit  of  this  Act 
until  such  registration,  and  no  action  shall  be  sustainable  nor  any 
penalty  be  recoverable  in  respect  of  anything  done  before  registration. 

5.  The  several  enactments  in  the  said  Act  of  the  sixth  year  of  Certain  enact- 
Her  present  Majesty  contained,  with  relation  to  keeping  the  register  vS*o**^/to^ 
book  thereby  reouired,    and  the   inspection  thereof,  the    searches  appi'7  iotke 
therein,  and  the  delivery  of  certified  and  stamped  copies  thereof,  the  Jooks  to  be 
reception  of  such  copies  in  evidence,  the  making  of  false  entries  in  $^^|  ^°^*' 
the  said  book,  and  the  production  in  evidence  of  papers  falsely  pur< 
porting  to  be  copies  of  entries  in  the  said  book,  the  application  to  the 

courts  and  judges  by  persons  aggrieved  by  entries  in  the  said  book, 
and  the  expunging  and  varying  such  entries,  shall  apply  to  the  book 
or  books  to  be  kept  by  virtue  of  this  Act,  and  to  the  entries  and 
assignments  of  copyright  and  proprietorship  therein  under  this  Act, 
in  such  and  the  same  manner  as  if  sucn  enactments  were  here 
expressly  enacted  in  relation  thereto,  save  and  except  that  the  forms 
of  entry  prescribed  by  the  said  Act  of  the  sixth  year  of  Her  present 
Majesty  may  be  varied  to  meet  the  circumstances  of  the  case,  and 
that  the  sum  to  be  demanded  by  the  officer  of  the  said  Company  of 
Stationers  for  making  any  entry  required  by  this  Act  shall  be  one 
ahilling  only. 

6.  If  the  author  of  any  painting,  drawing,  or  photograph  in  which  Penaltiee  on  in* 
there  shall  be  subsisting  copyright,  after  having  sold  or  disposed  of  J^^JKk?*  ®' 
such  copyright,  or  if  any  other  person,  not  being  the  proprietor  for  ^^^"^  ' 
the  time  being  of  copyright  in  any  painting,  drawing,  or  photograph, 

shall,  without  the  consent  of  such  proprietor,  repeat,  copy,  colourably 
imitate,  or  otherwise  multiply  for  sale,  hire,  exhibition,  or  distribu- 
tion, or  cause  or  procure  to  be  repeated,  copied,  colourably  imitated, 
or  otherwise  multiplied  for  sale,  hire,  exhibition,  or  distribution,  any 
such  work  or  the  desi^  thereof,  or,  knowing  that  any  such  repeti- 
tion, copy,  or  other  imitation  has  been  unlawfully  made,  shall  import 
into  any  part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire, 
exhibit,  or  distribute,  or  ofier  for  sale,  hire,  exhibition,  or  distribution, 
or  cause  or  procure  to  be  imported,  sold,  published,  let  to  hire,  dis- 
tributed, or  offered  for  sale,  hire,  exhibition,  or  distribution,  any  repe- 
tition, copy,  or  imitation  of  the  said  work,  or  of  the  design  thereof, 
made  without  such  consent  as  aforesaid,  such  person  for  every  such 
offence  shall  forfeit  to  the  proprietor  of  the  copyright  for  the  time 
being  a  sum  not  exceeding  ten  pounds;  and  all  such  repetitions, 
copies,  and  imitations  made  without  such  consent  as  aforesaid,  and 
all  negatives  of  photographs  made  for  the  purpose  of  obtaining  such 
copies,  shall  be  forfeited  to  the  proprietor  of  the  copyright. 

7.  No  person  shall  do  or  cause  to  be  done  any  or  either  of  the  Penalties  on 

folloT^ing  acts ;  that  is  to  say,  d3?tt^°anT' 

First,  no  person  shall  fraudulently  sign  or  otherwise  affix,  or  frau-  i^eo. 
dulently  cause  to  be  signed  or  otherwise  affixed,  to  or  upon 
any  pamting,  drawing,  or  photograph,  or  the  negative  thereof, 
any  name,  initials,  or  monogram : 

3  B 
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Ireland. 
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Secondly,  no  person  shall  frandnlently  sell,  pnblisli,  exhibit^  or  dis- 
pose of,  or  offer  for  sale,  exhibition,  or  distribntion,  any  painting, 
drawing,  or  photograph,  or  negative 'of  a  photograph,  having 
thereon  the  name,  initials,  or  monogram  of  a  person  who  did  not 
execute  or  make  such  work  : 

Thirdly,  no  person  shall  fraudulently  utter,  dispose  of,  or  put  off, 
or  cause  to  be  uttered  or  disposed  of,  any  copy  or  colourable 
imitation  of  any  painting,  drawing,  or  photograph,  or  negative  of 
a  photograph,  whether  there  shall  be  subsisting  copyright  therein 
or  not,  as  having  been  made  or  executed  by  the  author  or  maker 
of  the  original  .work  from  which  such  copy  or  imitation  shall  have 
been  taken : 

Fourthly,  where  the  author  or  maker  of  any  painting,  drawing,  or 
photograph,. orliegative  of  a  photograph,  made  either  before  or 
after  the  passing  01  this  Act,  shall  have  sold  or  otherwise  parted 
with  the  possession  of  such  work,  if  any  alteration  shall  after- 
waids  be  made  therein  by  any  other  person,  by  addition  or  other- 
wise, no  person  shall  be  at  liberty,  during  the  life  of  the  author 
or  maker  of  such  work,  without  his  consent,  to  make  or  know- 
ingly to  sell  or  publish,  or  offer  for  sale,  such  work  or  any  copies 
of  such  work  so  altered  as  aforesaid,  or  of  any  part  thereof,  as  or 
for  the  unaltered  work  of  such  author  or  maker. 

Eveiy  offender  under  this  se(Uion  shall,  upon  conviction,  forfeit  to 
the  person  aggrieved  a  sum  not  exceeding  ten  pounds,  or  not  exceed- 
ing double  the  full  price,  if  anv,  at  which  all  such  copies,  engravings, 
imitations,  or  altered  works  shall  have  been  sold  or  offered  for  sale ; 
and  all  such  copies,  engravings,  imitations,  or  altered  works  shall  be 
forfeited  to  the  person,  or  the  assigns  or  legal  representatives  of  the 
person,  whose  name,  initials,  or  monogram  shall  be  so  fraudulently 
signed  or  affixed  thereto,  or  to  whom  such  spurious  or  altered  work 
shall  be  so  fraudulently  or  falsely  ascribed  as  aforesaid:  Provided 
always,  that  the  penalties  imposed  by  this  section  shall  not  be  incurred 
unless  the  person  whose  name,  initials,  or  monogram  shall  be  so 
fraudulently  signed  or  affixed,  or  to  whom  such  spurious  or  altered 
work  shall  be  so  fraudulently  or  falsely  ascribed  as  aforesaid,  shall 
have  been  living  at  or  within  twenty  years  next  before  the  time  when 
the  offence  may  have  been  committed. 

8.  AU  pecuniary  penalties  which  shall  be  incurred,  and  all  such 
unlawful  copies,  imitations,  and  all  other  effects  and  things  as  shall 
have  been  forfeited  by  offenders,  pursuant  to  this  Act,  and  pursuant  to 
any  Act  for  the  protection  of  copyright  engravings,  may  be  recjvered 
by  the  person  hereinbefore  and  in  any  such  Act  as  aforesaid  empowered 
to  recover  the  same  respectively,  and  hereinafter  called  the  complainant 
or  the  complainer,  as  follows  : 

In  England  and  Ireland,  either  by  action  against  the  party  offending, 
or  by  summary  proceeding  before  any  two  justices  having  juris- 
diction where  the  party  offending  resides  : 

In  Scotland  by  action  before  the  Court  of  Session  in  ordinary  form, 
or  by  summary  action  before  the  sheriff  of  the  county  where  the 
offence,  may  be  committed  or  the  offender  resides,  who,  upon 
proof  of  the  offence  or  offences,  either  by  confession  of  the  partj 
offending,  or  by  the  oath  or  affirmation  of  one  or  more  credible 
witnesses,  shall  convict  the  offender,  and  find  him  liable  to  the 
penalty  or  penalties  aforesaid,  as  also  in  expenses,  and  it  shall  be 
lawful  for  the  sheriff,  in  pronouncing  such  judgment  for  the 
penalty  or    penalties  and  costs  to  insert  in  such  judgment  a 
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warrant,  in  the  event  of  snch  penalty  or  penalties  and  costs  not    ^^  * ^^^a^^^' 

being  paid,  to  levy  and  recover  the  amonnt  of  the  same  by         ^ * 

poinding :  Provided  dlways,  that  it  shall  be  lawf  al  to  the  sheriff, 
in  the  event  of  his  dismissing  the  action  and  assoilzieing  the 
defender,  to  find  the  complainer  liable  in  expenses,  and  any  judg- 
inent  so  to  be  pronoanoea  by  the  sheriff  in  such  summary  applica- 
tion shall  be  final  "and  conclusive,  and  not  subject  to  review  by 
advocation,  suspension,  reduction,  or  otherwise. 

9.  In  any  action  in  any  of  Her  Majesty's  superior  courts  of  record  Saperior  coarts 
at  Westminster  and  in  Dublin,  for  the  infringement  of  any  such  copy-  of  record  in 
right  as  aforesaid,  it  shall  be  lawful  for  the  court  in  which  such  action  upendiufr  may 
is  pending,  if  the  court  be  then  sitting,  or  if  the  court  be  not  sitting,  make  on  order 
then  for  a  judge  of  such  court,  on  the  aoplication  of  the  plaintiff  or  [2i^Sn|'Jr''*°' 
defendant  respectively,  to  make  such  order  for  an  injunction,  inspec-  aoooant 
tion,  and  account,  and  to  give  such  directions  respecting  sach  action, 
injunction,  inspection,  and  account  and  the  proceedings  therein  respec- 
tively, as  to  such  court  or  judge  may  seem  fit. 

10.  All  repetitions,  copies,  or  imitations  of  paintings,  drawings,  or  Importation  of 
photographs,  wherein  or  in  the  design  whereof  there  shall  be    sub-  Jro'hfwted.'^^'' 
sisting  copyright  under  this  Act,  and  all  repetitions,  copies,  and  imita- 
tions of  the  design  of  any  such  painting  or  drawing,  or  of  the  negative 

of  any  such  photograph,  which,  contrary  to  the  provisions  of  this  Act, 

shall  have  been  made  in  any  foreign  State,  or  in  any  part  of  the 

British  dominions,  are  hereby  absolutely  prohibited  to  be  imported 

into  any  part  of  the  United  Kingdom,  except  by  or  with  the  consent 

of  the  proprietor  of  the  copyright  thereof,  or  his  agent  authorized  in 

writing ;  and  if  the  proprietor  of  any  such  copyright,  or  his  agent,  shall  Application  In 

declare  that  any  goods  imported  are  repetitions,  copies,  or  imitations  ?,   ♦  ^'^I®!?/, 
*  "L        ^  r*         J         •  "u   F  ■!_  /•  j-i-  x«  jf  CuBtonA  Acts. 

of  any  such  painting,  drawing,  or  photograph,  or  of  the  negative  of 

any  such  photograph,  and  so  prohibited  as  aforesaid,  then  such  goods 

may  be  detained  by  the  oflScers  of  Her  Majesty's  customs. 

1 1.  If  the  author  of  any  painting,  drawing,  or  photograph  in  which  flavlngrof  rijrht 
there  shall  be  subsisting  copyri|jht,  after  having  sold  or  otherwise  fop^danMiea****^ 
disposed  of  such  copyright,  or  if  any  other  person,  not  being  the 
proprietor  for  the  time  being  of  such  copyright,  shall,  without  the 

consent  of  such  proprietor,  repeat,  copy,  colourably  imitate,  or  other- 
wise multiply,  or  cause  or  procure  to  be  repeated,  copied,  colourably 
imitated,  or  otherwise  multiplied,  for  sale,  hire,  exhibition,  or  distri- 
bution, any  such  work  or  the  design  thereof,  or  the  negative  of  any 
snch  photograph,  or  shall  import  or  cause  to  be  imported  into  any 
part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  exhibit,  or 
distribute,  or  offer  for  sale,  hire,  exhibition,  or  distribution,  or  cause  or 
procure  to  be  sold,  published,  let  to  hife,  exhibited,  or  distributed,  or 
offered  for  sale,  hire,  exhibition,  or  distribution,  any  repetition,  copy, 
or  imitation  of  sach  work,  or  the  design  thereof,  or  the  negative  of 
any  such  photograph,  made  without  such  consent  as  aforesaid,  then 
every  such  proprietor,  in  addition  to  the  remedies  hereby  given  for 
the  recovery  of  any  such  penalties,  and  forfeiture  of  any  such  things 
as  aforesaid,  may  recover  damages  by  and  in  a  special  action  on  the 
case,  to  be  brought  against  the  person  so  offending,  and  may  in  such 
action  recover  and  enforce  the  delivery  to  him  of  all  unlawful  repeti- 
tions, copies,  and  imitations,  and  negatives  of  photographs,  or  may 
recover  damages  for  the  retention  or  conversion  thereof :  Jrrovided  that 
nothing  herein  contained,  nor  any  proceeding,  conviction,  or  jadg- 
ment,  for  any  act  hereby  forbidden,  shall  affect  any  remedy  which  any 
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'5  *jf^^**^''    person  aggriered  by  snch  act  may  be  entitled  to  either  at  law  or  in 

1 — '         equity. 

^A8  v^°t*^^  12.  This  Act  shall  be  considered  as  including  the  provisions  of  the- 

to  be  considered  4^^  passed  in  the  session  of  Parliament  held  in  the  seventh  and 

88  included  in      eightn  years  of  Her  present  Majesty,  intitnled  "  An  Act  to  amend  the- 

Law  relating  to  International  Copyright,"  in  the  same  manner  as  if 

such  provisions  were  part  of  this  Act. 


this  Act. 


a  &  33  Vict. 
c.  34. 


Acts  and  parts 
of  Acts  in  first 
schedule  re- 
pealed except 
as  in  second 
sohedole. 


Short  title. 


32  &  33  Vict.  cap.  24. 

An  Act  to  repeal  ee^'tain  Enactments  relating  to  Newspapers,  PatnphletSr 
and  other  Puhlicaiions,  and  to  Printers,  Typefotinders,  and  Reading 
Booms. — [i2t'kJuVy,  1869.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  samcr 
as  follows : 

1.  The  Acts  and  parts  of  Acts  described  in  the  first  schedule  to  this 
Act  are  hereby  repealed,  but  the  provisions  of  the  said  Acts  which  are 
set  out  in  the  second  schedule  to  this  Act  shall  continue  in  force  in  the 
same  manner  as  if  they  were  enacted  in  the  body  of  this  Act ;  and  this 
Act  shall  not  affect  the  validity  or  invalidity  of  anything  already  done 
or  suffered,  or  any  right  or  title  already  acquired  or  accrued,  or  any 
remedy  or  proceeding  in  respect  thereof,  and  all  such  remedies  and 
proceedings  may  be  had  and  continued  in  the  same  manner  as  if  this 
Act  had  not  passed. 

2.  This  Act  may  be  cited  as  the  Newspapers,  Printers,  and  Beading 
Booms  Bepeal  Act,  1869. 


FIBST  SCHEDULE. 


Date  of  Act 
36  Geo.  3,  c.  8. 


39 


Geo.  3,  c. 
in  part 


79. 


51  Geo.  3,  c  65, 


55  Geo.  3,  c.  loi, 
in  part. 


60     Geo.     3 
I  Geo.  4f  c*  9. 


Title  of  Act  ft&d  part  repealed. 


An  Act  for  the  more  effectually  preventing  seditious  meetingi^ 
and  assemblies. 

An  Act    for  the  more  effectual  suppression  of^ 
societies  established  for  seditious  and  treason-  f  In     part ; 
able  purposes,  and  for  better  preventing  treason-  rnamely,— 

able  and  seditious  practices  j 

Sections  fifteen  to  thirty-three,  both  inclusive,  and  so 
much  of  sections  tliirty-four  to  thirty-nine  as  relates  to 
the  above-mentioned  sections. 

An  Act  to  explain  and  amend  an  Act  passed  in  the  thlrty-nintli 
year  of  his  Majesty's  reign,  intitnled  "  An  Act  for  the  moiv 
effectual  suppression  of  societies  established  for  seditioofr 
and  treasonable  purposes,  and  for  better  preventing  treason- 
able and  seditious  practices/*  so  far  as  resx>ects  certain 
penalties  on  printers  and  publishers. 

An  Act  to  regulate  the  collection  of  Stamp  duties'^  j^  ^^ . 
and  matters  in  respect  of  which  licenses  mav  be  >  „-m5v  — 
gi*an  ted  by  the  commissioner  of  stamps  in  Ireland  }  ^* 

Section  thirteen. 

An  Act  to  subject  certain  publications  to  the  duties  of  stamps 
upon  newspapers,  and  to  make  other  regulations  for  restrun- 
ing  the  abuses  arising  from  the  publication  of  blasphemou* 
and  seditious  libels. 
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Date  of  Ant 


J I     Geo.     4     & 
I  Will.  4,  c.  73. 


6    &    7  WiU.    4, 
c.  76> 
in  part. 


jt  &  2  Vict  c.  12. 


^  A  6  ^ct  c.  82, 
in  part 


.9  A  10  Vict  c.  33, 
in  part 


j6    A     17    Vict. 

c.  59. 
in  port 


Title  of  Act,  and  part  repealed. 


53  &  33  Vict. 
c.  34. 


An  Act  to  repeal  so  much  of  an  Act  of  the  aixtieth  year  of  his 
late  Majesty  King  Greoige  the  Third,  for  the  more  effectual 

Erevention  and  punishment  of   blasphemous  and  seditious 
bels,  as  relates  to  the  sentence  of  banishment  for  the  second 
offence,  and  to  provide  some  further  remedy  against  the 
abuse  of  publishmg  libels. 
An  Act  to  reduce  the  duties  on  newsj^apers,  and  to  )  j      ^^  , 
amend  the  laws  relating  to  the  duties  on  news-  /•namelvL! 

papers  and  advertisements  J  ^» 

Except  sections  one  to  four  (both  inclusive),  sections 
thirty-four  and  thirty-five,  ana  the  schedule. 
An  Act  to  amend  an  Act  of  the  thirty-ninth  year  of  King 
George  the  Third,  for  the  more  effectual  suppression  of 
societies  established  for  seditious  and  treasonable  purposes, 
and  for  preventing  treasonable  and  seditious  practices,  and 
to  put  an  end  to  certain  proceedings  now  pendmg  under  the 
said  Act 
An  Act  to  assimilate  the  stamp  duties  in  Great  ^ 

Britain  and  Ireland,  and  to  make  regulations  f  In  part; 
for  collecting  and  managing  the  same  until  the  Vnamely — 
tenth  day  of  October  one  thousand  eight  bun-  \ 

dred  and  forty.five -^ 

The  following  words  in  section  twenty  *'and  also  licence 
to  any  person  to  keep  any  printiDg  presses  and  types  for 
printing  in  Ireland." 
An  Act  to  amend  the  laws  relating  to  corresponding  )  In    part ; 
societies  and  the  licensing  of  lecture  rooms  ...  j  namely, — 
So  far  as  it  relates  to  auy  proceedings  under  the  enact- 
ments repealed  by  this  schedule. 
An  Act  to  repeal  certain  stamp  duties  and  to  grant 'i 
others  in  lieu  thereof,  to  amend  the  laws  relating  f  In     part ; 
to  stamp  duties,  and  to  make  perpetual  certain  Tnamely,-  • 

stamp  duties  in  Ireland         J 

Ho  much  of  section  twenty  as  makes  perpetual  the  provi- 
sions of  5  &  6  Vict,  c  82,  repealed  by  this  Act 


SECOND  SCHEDULE. 

The  enactments  in  this  schedule,  with  the  exception  of  sect  19  of 
6  &  7  Will.  4,  c.  76,  do  not  apply  to  Ireland. 

39  Geo.  3,  c.  79. 
Section  twenty-eight 

Nothing  in  this  Act  contained  shall  extend  or  be  construed  to  extend  to  any  Kot  to  extend  to 

jpapers  printed  by  the  authority  and  for  the  use  of  either  House  of  Parliament.       papers  printed 

DT  anthoritj  of 

o    *•      *-„    A  Parliament. 

Section  tweuty-nme. 


Every  person  who  sliall  print  any  paper  for  hire,  reward,  gain,  or  profit,  shall 
carefully  preserve  and  keep  one  copy  (at  least)  of  every  paper  so  printed  bv  him 
or  her,  on  which  ho  or  she  shall  write,  or  cause  to  be  wiitten  or  printed,  m  fair 
and  legible  characters,  the  name  and  place  of  abode  of  the  person  or  persons  by 
whom  he  or  she  shall  be  employed  to  print  the  same;  and  every  person  printing 
any  paper  for  hire,  reward,  gain,  or  profit  who  shall  omit  or  neglect  to  write  or 
cause  to  be  written  or  printed  as  aforesaid,  the  name  and  place  of  his  or  her 
employer  on  one  of  such  printed  papers,  or  to  keep  or  preserve  the  same  for  the 
space  of  six  calendar  months  next  after  the  printing  tliereof,  or  to  produce  and 
aiiow  the  same  to  any  justice  of  the  peace  who  within  the  said  space  of  six  calendar 
months  shall  require  to  see  the  same,  shall  for  every  such  omission,  neglect,  or 
xefusal,  forfeit  and  lose  the  sum  of  twenty  pounds. 


Printers  to  keep 
a  copy  of  every 
paper  they  prmt, 
and  write 
thereon  the 
name  snd  abode 
of  their  em- 
ployer. 

Penalty  of  20^ 
for  DOgleot  or 
reftuing  to  pro* 
dace  the  copy 
within  six 
months. 
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3a  ik  33  Vict. 
0.34. 

Not  to  extend  to 
impresRioDfl  of 
engravinj(8  or 
the  printing 
names  and 
uddreAses. 

Prosecntionfl  to 
be  commeDccd 
within  three 
months  after 
penalty  is 
incurred. 

Becoverj  of 
penalties. 


Section  thirty-one. 

Nothing  herein  contained  shall  extend  to  the  impression  of  any  engntin^,  9r 
tu  tlie  printing  by  letter|)res8  of  the  name,  or  the  name  and  address,  or  business  or 
profession,  of  any  person,  and  the  articles  in  which  he  deals,  or  to  any  papers  for 
the  sale  of  estates  or  goods  by  auction  or  othemvise. 


Application  of 
I>enaltie8. 


Name  and  resi- 
dence of  printers 
not  required  to 
be  put  to  bank 
notes,  bills,  &c. , 
or  to  any  paper 
printed  by 
authority  of  any 
public  board  or 
public  office. 


Discovery  of 
proprietors, 
printers,  or 
publishers  of 
newspapers  may 
be  enforced  by 
bill,  &Q. 


Penalty  upon 
printers  for  not 
printing  their 
name  and  resi- 
dence on  every 


Section  thirty-tonr. 

No  person  shall  be  prosecuted  or  sued  for  any  penalty  imposed  by  this  Act^ 
unless  such  prosecution  Bhall  be  commenced,  or  such  action  shall  be  brong^ht^ 
within  throe  calendar  mouths  next  after  such  penalty  shall  have  heeu  incnrrpd. 

Part  of  section  thirty-five. 

And  any  pecuniary  penalty  imposed  by  this  Act,  and  not  exceeding  the  sum  «if 
twenty  pounds,  shall  and  may  be  recovered  before  any  justice  or  justices  of  tht 
peace  for  the  county,  stowartrj',  riding,  division,  city,  town  or  place,  in  which  the 
same  shall  be  incun*ed,  or  the  person  having  incurred  the  same  shall  happen  to  be, 
in  a  summary  way. 

Section  thirty-six. 

All  pecuniary'  penalties  hereinbefore  imposed  by  this  Act  shall,  when  recovered 
in  a  summary  way  Ix'foro  any  justice,  be  applied  and  disposed  of  in  manner  herein- 
after mentioned ;  that  is  to  say,  one  moiety  thereof  to  the  informer  before  any 
justice,  and  the  other  moiety  thereof  to  his  Majesty,  his  heirs  and  successors. 

51  Geo.  3,  c.  65. 

Section  three. 

Nothing  in  the  said  Act  of  the  thirty-ninth  year  of  King  George  the  Thirds 
chapter  seventy-nine,  or  in  this  Act  contained,  shall  extend  or  be  construed  ti» 
extend  to  require  the  name  and  residence  of  the  printer  to  be  printed  upon  any 
bank  note,   or    bank    post  bill  of   the  governor  and  company  of  the  Bank  oi 
England,  upon  any  bill  of  exchange,  or  promissory  note,  or  upon  any  bond  or 
other    security    for    payment    of    money,  or  upon  any  bill  of  lading,  policy  of 
insurance,  letter  of  attorney,  deed,  or  agreement,  or  upon  any  transfer  or  assign- 
ment  of  any  public  stocks,  funds,  or  other  securities,  or  upon  any  transfer  or 
assignment  of    the   stocks  of  any  public  corporation  or  company  authorized  or 
sanctioned  by  Act  of  Parliament,  or  upon  any  dividend  warrant  of  or  for  any 
such  public  or  other  stocks,  funds,  or  securities,  or  upon  any  receipt  for  money  or 
goods,  or  upon  any  proceeding  in  any  court  of  law  or  equit}',  or  in  any  inferior 
court,   warrant,   order,   or  other  papers  printed  by   the  authority  of  any  puUic 
board  or  public  officer  in  the  execution  of  the  duties  of  their  respective  offices, 
notwithstanding  the  whole  or  any  part  of  the  said  several  securities,  instruments, 
proceedings,  matters,  and  things  aforesaid  shall  have  been  or  shall  be  printed. 

6  &  7  Will.  4,  c  76. 

Section  nineteen. 

If  any  person  shall  file  any  bill  in  any  court  for  the  discovery*  of  the  name  of 
any  pc^rson  concerned  as  printer,  publisher,  or  proprietor  of  any  newspaper,  or  of 
any  matters  relative  10  the  printing  or  publishing  of  any  newspaper,  in  order  the 
more  efFectually  to  bring  or  carry  on  any  suit  or  action  for  damages  alleged  to 
have  been  sustained  by  reason  of  any  slanderous  or  libellous  matter  contained  in 
any  such  newspaper  respecting  such  person,  it  shall  not  be  lawful  for  the  defen- 
dant to  plead  or  demur  to  such  bill,  but  such  defendant  shall  be  compellable  to 
make  the  discovery*  required :  provided  always,  that  such  discovery  shall  not  Iv 
made  use  of  as  evidence  or  otherwise  in  any  proceeding  against  the  defendant, 
save  only  in  that  proceeding  for  which  the  discovery  is  made. 

a  ft  3  Vict.  c.  12. 

Section  two. 

Every  person  who  shall  print  any  paper  or  book  whatsoever  wliich  shall  b» 
meant  to  be  published  or  dispersed,  and  who  shall  not  print  upon  the  front  of 
every  such  paper,  if  the  same  shall  be  printed  on  one  side  only,  or  upon  the  first 
or  last  leaf  of  ever}'  pa]:)er  or  book  which  shall  consist  of  more  than  one  leaf,  in 
legible  characters,  his  or  her  name  and  usual  place  of  abode  or  business,  and 
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every  person  who  shall  publish  or  disperse,  or  assist  in  pablishiug  or  dispersing,     33  &  55  Yiot. 
any  printed  paper  or  book  on  which  the  name  and  place  of  abode  of  the  person  c.  34. 

printing  the  same  shall  not  be  printed  as  aforesaid,  shall  for  every  copy  of  such  T*  . 

-paper  so  printed  by  him  or  her  forfeit  a  sum  not  more  than  five  pounds :  Provided  JJ§*oi?idot8oiib 
always,  that  nothing  herein  contained  shall  be  construed  to  impose  any  penalty  publUhmg  the 
upon  any  person  for  printing  any  paper  excepted  out  of  the  operation  of  tne  said  same. 
Act  of  the  thirty-niDth  year  ol  King  George  the  Third,  chapter  seventy-nine, 
either  in  the  said  Act  or  by  any  Act  imide  for  the  amendment  theifof. 

Section  three. 

in  the  case  of  books  or  papers  printed  at  the  University  Press  of  Oxford  or  tho  Ab  to  books  or 
Pitt  Press  of  ("ambridge,  the  printer,  instead  of  printing  his  name  thereon,  shall  papers  printed 
print  the  following  words,  "  Printed  at  the  University  Press,  Oxford,"  or  "The  *t the  UniTersitj 
Pitt  Press,  Cambridge,"  as  the  case  may  be.  presses. 

Section  four. 

Provided  always,  that  it  shall  not  be  lawful  for  any  person  or  persons  wha^-  No  actions  for 
soever  to  commence,  prosecute,  enter,  or  file,  or  cause  or  procure  to  be  commenced,  penalties  to  be 

Srosecuted,  entered,  or  filed,  any  action,  bill,  plaint,  or  information  in  any  of  Her  commenced 
[ajesty's  Courts,  or  before  any  justice  or  justices  of  the  peace,  against  any  person  ®*cept  y*  ^b^ 
or  persons  for  the  recovery  of  any  fine,  penalty,  or  forfeitui*tt  made  or  incurred  or  Jutorney  op 
which  may  hereafter  be  incurred  under  the  provisions  of  this  Act,  unless  the  Solicitor 
same  be  commenced,  prosecuted,  entered,  or  filed  in  the  nnme  of  Her  Majesty's  General  in 
Attomey-Geueral  or  Solicitor-General  in  that  part  of  Great  Britain  called  England,  England,  or  the 
or  Her  Majesty's  Advocate  for  Scotland  (as  the  case  nmy  be  respectively) ;  and  if  Queen's  Advo- 
any  action,  bill,  plaint,  or  information  shall  bo  commenced,  prosecuted,  or  filed  in  ^*®  ^  Scotland, 
the  name  or  names  of  any  other  person  or  persons  than  is  or  are  in  that  behalf 
before   mentioned,  the  same    and   every  proceeding    thereupon   had  are  hereby 
declared  and  the  same  shall  bo  null  and  void  to  all  intents  and  purposes. 

9  &  10  Vict,  c,  33. 

Section  one. 

It  shall  not  be  lawful  for  any  person  or  persons  to  commence,  prosecute,  enter,  Proceedings 
or  file,  or  cause  or  procure  to  be  commenced,  prosecuted,  entered  or  filed,  any  «hall  i^ot  be 
action,  bill,  plaint,  or  information  in  any  of  Her  Majesty's  courts,  or  before  any  coni™«oced 
justice  or  justices  of  the  peace,  against  any  person  or  persons  for  the  recovery  of  SSi^o?thelaw 
any  fine  which  may  hereafter  bo  incurred  under  the  provisions  of  the  Act  of  the  officers  of  the 
thirty-ninth  year  of  King  George  the  Third,  chapter  Keveuty-uiue,  set  out  in  this  Crown. 
Act  unless  the  same  bo  commenced,  prosecuted,  entered,  or  filed  in  the  name  of 
Her  Majesty's  Attorney-General  or  Solicitor-General  in  England  or  Her  Majesty's 
Advocate  in  Scotland,  and  every  action,  bill,  plaint,  or  information  which  shall  be 
commenced,  prosecuted,  entered  or  filed  in  the  name  or  names  of  any  other  per- 
son  or  persons  than  is  in  that   behalf  before-mentioned,  and  eveiy  proceeding 
thereupon  had,  shall  be  null  and  void  to  all  intents  and  purposes. 


33  &  34  Vict.  cap.  79.    (a) 

An  Act  for  furtJier  Begulation  of  Duties  of  Fodtcuje^  and  for  other    33*  34  Vict. 
Farpoaes  relating  to  the  Fost  Office, — [9^/*  August^  1870.]  ^lJ2l 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
game,  as  follows : 

1.  This  Act  may  be  cited  as  "The  Post  Office  Act,  1870."  .  Short  title. 

2.  In  this  Act — 

"The  Treasury'*  means    the    Commissioners   of   Her    Majesty's 

Treasury  or  two  of  them  : 
"  Treasury  warrant "  means  a  warrant  under  the  hands   of  the  interpretation 

Treasury ;  ^^  ^'^'"^ 

(a)  So  much  of  this  Act  or  of  any  warmnt  or  regulations  made  thereunder  as  is 
incousistont  with  38  Vict  c.  22,  or  with  any  warrant  under  it,  is  repealed  by  the 
latter  Act, 
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33  A  34  VxCT. 
o.  79* 


CbAnnel  Ial«nds 
and  Isle  of  Man. 

Bei»ealand 
limitation  of 
enactments. 


Allowance  for 
newspaper 
stamps  on  hand. 


Certain|pablica- 
tions  to  oe 
deemed  news- 
papers. 


"The  Postmaster- General "  means  Her    Majesty's    Postmaster* 

General : 
**  Post  Office  regulations  "  means  regulations  made  by  tlie  Post-- 

master-Greneral. 

3.  Por  the  purposes  of  this  Act,  the  Channel  Islands  and  the  lale 
of  Man  shall  oe  deemed  parts  of  the  United  Eangdom. 

4.  The  enactments  described  in  the  first  schedule  to  this  Act  shall, 
from  and  immediately  after  the  thirtieth  day  of  September,  one 
thousand  eight  hundred  and  seventy,  be  repealed;  but  that  repeal 
shall  not  affect  the  past  operation  of  any  of  those  enactments,  or  the 
force  or  operation  of  any  Treasury  warrant  or  Post  Office  regulationa 
made,  or  the  validity  or  invalidity  of  anything  done  or  suffered,  or 
any  right,  title,  obligation,  or  liability  accrued,  before  that  repeal 
takes  effeet :  nor  shall  this  Act  interfere  with  the  prosecution^  or 
institution  of  any  proceeding  in  respect  of  any  right,  title,  obligatioiQ, 
or  liability  accruea  under,  or  any  offence  committed  against,  or  any 
penalty  or  forfeiture  incurred  under,  any  of  those  enactments  before 
that  repeal  takes  effect ;  and  section  four  of  and  schedule  (A.)  to  the 
Act  first  described  in  the  first  schedule  to  this  Act,  or  either  of  them, 
shall  not  be  deemed  to  contain  or  affect  the  definition  of  a  newspaper, 
for  the  purposes  of  this  Act  or  of  any  other  enactment  regulating  the 
sending  of  newspapers  by  post 

5.  Where  any  person  is  possessed  of  any  newspaper  stamps  made 
useless  by  this  Act,  the  Commissioners  of  Inland  Bevenue,  on  appli- 
cation within  six  months  after  the  thirtieth  day  of  September,  one 
thousand  eight  hundred  and  seventy,  may  cancel  and  make  allowance 
for  the  same  as  in  case  of  spoiled  stamps. 

6.  Any  publication  coming  within  the  following  description  shall 
for  the  purposes  of  this  Act  be  deemed  a  newspaper  (that  is  to  say), 
any  publication  consisting  wholly  or  in  great  part  of  political  or  other 
news,  or  of  articles  relating  thereto,  or  to  other  current  topics,  with  or 
without  advertisements ;  subject  to  these  conditions — 

That  it  be  printed  and  published  in  the  United  Kingdom ; 

That  it  be  published  in  numbers  at  intervals  of  not  more  than 

seven  days ; 
That  it  be  printed  on  a  sheet  or  sheets  unstitched ; 
That  it  have  the  full  title  and  date  of  publication  printed  at  the 

top  of  the  first  page,  and  the  whole  or  part  of  the  title  and 

the  date  of  publication  printed  at  the  top  of  every  subsequent 

page. 


Supplement. 


And  the  following  shall,  for  the  purposes  of  this  Act,  be  deemed  a 
supplement  to  a  newspaper  (that  is  to  say),  a  publication  consisting 
wholly  or  in  great  part  of  matter  like  that  of  a  newspaper,  or  of  adver- 
tisements, printed  on  a  sheet  or  sheets  or  a  piece  or  pieces  of  paper, 
unstitched,  or  consisting  whollv  or  in  part  of  engravings,  prints,  or 
lithographs  illustrative  of  articles  in  the  newspaper;  such  publication 
in  every  case  being  published  with  the  newspaper,  and  having  the 
title  and  date  of  publication  of  the  newspaper  pnnted  at  the  top  of 
every  page,  or  at  the  top  of  every  sheet  or  side  on  which  any  such 
engraving,  print,  or  lithograph  appears. 
Registration  of        7.  The  proprietor  or  printer  of  any  newspaper  within  the  descrip- 
tion aforesaid,  and  the  proprietor  or  printer  of  any  publication  whicn, 
regard  being  had  to  the  proportion  of  advertisements  to  other  matter 
therein,  is  not  within  the  description  aforesaid,  but  which  was  stamped 
as  a  newspaper  before  the  passing  of  the  Act  lastly  mentioned  in  the 


newspapers  at 
"      lOffla 


Post 


loe. 
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first  schedule  to  this  Act,  may  register  it  at  the  Oeneral  Post  Office    ^3  *34  Vio«. 
in  London,  at  such  time  in  each  year  and  in  snch  form  and  with  such  J — ' 

particulars  as  the  Postmaster- General  from  time  to  time  directs,  pay- 
ing on  each  registration  such  fee  not  exceeding  five  shillings  as  the 
Postmaster-Gr^eral,  with  the  approval  of  the  Treasury,  from  time  to 
time  directs. 

The  Postmaster-General  may  from  time  to  time  revise  the  register 
and  remove  therefrom  any  publication  not  being  a  newspaper. 

The  decision  of  the  Postmaster-General  on  the  admission  to  or  removal 
from  the  register  of  a  publication  shall  be  final,  save  that  the  Treasuir 
may,  if  they  think  fit,  on  the  application  of  any  person  interested^ 
reverse  or  modify  the  decision,  and  order  accordingly. 

Any  publication  for  the  time  being  on  the  register  shall  for  the  pur- 
poses of  this  Act  be  deemed  a  registered  newspaper,  ^ 

8.  From  and  affcer  the  thirtieth  day  of  September  one  thousand  Postage  on 
eight  hundred   and  seventy,  registered  newspapers,  book  packets,  JJJJ^^"' 
pattern  [or  sample]  padcets,  and  post  cards,  may  be  sent  oy  post  pattern  [or 
between  places  m  the  United  Kingdom,  at  the  following  rates  of  Mmpte]pMketi 
postage : —  orda. 

On  a  registered  newspaper,  with  or  without  a  sup- 
plement or  supplements     One  halfpenny. 

On  each  registered  newspaper  in  a  packet  of  two  or 
more,  with  or  without  a  supplement  or  supple- 
ments  One  halfpenny. 

On  a  book  packet  or  pattern  or  sample  packet : — 

If  not  exceeding  two  ounces  in  weight One  halfpenny. 

If  exceeding  two  ounces  in  weight,  for  the  first 
two  ounces  and  for  every  additional  two  ounces 
or  fractional  part  of  two  ounces One  halfpenny. 

On  a  post  card One  halfpenny. 

Provided  that  a  packet  of  two  or  more  registered  newspapers  with  or 
without  a  supplement  or  supplements  shall  not  be  liable  under  this 
section  to  a  higher  rate  of  postage  than  the  rate  chargeable  on  a  book 
packet  of  the  same  weight. 

So  much  as  relates  to  sample  packets  is  repealed  by  34  &  35 
Victw  c  30. 

9.  The  Postmaster-General  may  from  time  to  time,  with  the  approval  Post  Office 
of  the  Treasury,  make,  in  relation  respectively  to  registered  news-  wffol»tloni. 
papers,  book  packets,  pattern  [or  pample]  packets,  and  post  cards, 

sent  by  post,  such  regulations  as  he  tmnks  fit,  for  all  or  any  of  the 
following  purposes : — 

For  prescribing  and  regulating  the  times  and  modes  of  posting  and 

delivery : 
For  prescribing  prepayment  and  regulating  the  mode  thereof: 
For  regulating  the  affixing  of  postage  stamps : 
For  prescribing  and  regulating  the  payment  again  of  postage  in  case 

of  re-direction : 
For  regulating  dimensions  and  maximum  weight  of  packets  : 
For  regulating  the  nature  and  form  of  covers  : 
For  prohibiting  or  restricting  the  printing  or  writing  of  marks  or 

communications  or  words : 
For  prohibiting  inclosures ; 

and  such  other  regulations  as  from  time  to  time  seem  expedient  for  the 
better  execution  of  this  Act. 
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33  A  34  ^lOT. 
C.79' 

Saving  for 

Parliamentary 

proceedings. 


Newspapers 
under  arrange- 
ment or 
couvcntioD. 


Colonial  and 
foreig^n  postage 
of  newspapers. 


Colonial  and 
foreign  book, 
&c.,  post. 


Decision  as  to 
newspapers, 
packets,  &c. 


•Newspapers,  &c. 
sent  not  in  con- 
formity with 
Act,  &c. 


Application  to 
booK  packets, 
Ac.,  or  enact- 
roentd  as  to  post 
letters. 

Despatch  and 
delivery  of  book 
packets,  Jte. 


So  much  as  relates  to  sample  packets  is  repealed  by  34  &  3> 
Vict.  c.  30. 

10.  Nothing  in  this  Act  or  in  any  Treasniy  warrant  or  Post  Office 
regulations  shall  repeal  or  alter  any  provision  of  section  13,  16,  or  17 
of  the  Act  secondly  described  in  the  hrst  schedule  to  this  Act  as  far  as 
those  sections  relate  to  printed  votes  or  proceedings  of  Parliament 
addressed  to  places  in  the  United  Kingdom. 

11.  A  registered  newspaper  shall  be  deemed  a  newspaper  for  the 
purposes  of  any  arrangement  or  convention  between  Her  Majesty's 
Grovemment  and  any  colonial  or  foreign  government  for  securing 
advantages  for  newspapers  sent  by  post. 

12.  The  Treasury  may  from  time  to  time,  by  Treasury  warrant, 
allow  any  newspapers,  British,  colonial,  or  foreign,  to  be  sent  by  post 
between  ^he  United  Kingdom  and  places  out  of  the  United  Kingdom, 
or  between  places  out  of  the  United  Kingdom,  whether  through  the 
United  Kingdom  or  not,  at  such  rates  of  postage,  not  exceeding 
threepence  for  each  newspaper  irrespectively  of  any  colonial  or 
foreign  postage,  and  on  such  conditions,  as  they  think  fit,  and 
according  to  Post  O.ffice  regulations  to  be  from  time  to  time  made 
in  that  behalf. 

Any  Treasury  warrant  and  Post  Office  regulations  made  in  tjiat 
behalf' before  the  passing  of  this  Act  are  hereby  confirmed ;  and  the  same 
shall  continue  in  force  unless  and  until  altered  by  Treasury  Varrant 
or  Post  Ofiice  regulations  (as  the  case  may  be). 

13.  The  Treasury  from  time  to  time,  by  Treasury  warrant,  may 
regulate  the  sending  of  book  packets  and  pattern  or  sample  packets  by 
post,  between  the  United  Kingdom  and  places  out  of  the  United  King- 
dom, or  between  places  out  of  the  United  Kingdom,  whether  througa 
the  United  Kingdom  or  not,  and  in  relation  thereto  may  prescribe  rates 
of  postage,  weights,  and-  other  matters. 

■  Any  Treasury  warrant;  •  and  Post  Office  regulations  made  in  that 
behalf  before  the  passing  of  this  Act  are  hereby  confirmed ;  and  the 
same  shall  continue  in  force  unless  and  until  altered  by  Treasury 
warrant  or  Post  Office  regulations  (as  the  case  may  be). 

14.  If  a  question  arises  whether  any  publication,  not  being  a 
registered  newspaper,  is  a  newspaper  or  a  supplement,  or  whether  any 
packet  is  a  book  packet  or  pattern  or  sample  packet,  within  this  Act 
or  any  Treasury  warrant  or  Post  Office  regulations,  the  decision  there- 
on of  the  Postmaster- General  shall  be  final,  save  that  the  Treasury 
may,  if  they  think  fit,  on  the  application  of  any  person  interested, 
reverse  and  modify  the  decision,  and  order  accordmgly. 

15.  If  any  registered  or  other  newpaper,  supplement,  publication, 
book  packet,  pattern,  or  sample  packet,  or  post  card,  is  sent  by  post 
otherwise  than  in  conformity  with  this  Act  or  any  Treasury  warrant 
or  Post  Office  regulations,  it  shall  be  either  returned  to  the  sender 
thereof  or  forwarded  to  its  destination,  in  either  case  charged  with 
such  rate  of  postage  not  exceeding  the  letter  rate  of  postage,  or 
without  any  additional  charge,  as  tne  Postmaster-Greneral,  with  the 
approval  of  the  Treasury,  from  time  to  time  directs,  having  been,  if 
necessary,  detained  and  opened  in  the  Post  Office. 

16.  A  book  packet,  pattern  or  sample  packet,  or  post  card  sent  by 
post  shall  be  deemed  a  post  letter,  withm  the  Act  described  in  the 
second  schedule  to  this  Act. 

17.  Where  the  despatch  or  delivery  from  a  post-office  of  letters 
would  be  delayed  by  the  despatch  or  delivery  therefrom  at  the  same 
time  of  book  packets,  pattern  or  sample  packets,  and  post  cards,  or 
any  of  them,  the  same  or  any  of  them  may,  subject  and  according  to 
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Post  Office  regulations,  be  detained  in  the  Post  Office  until  the    S5A34V1CT 
despatch  or  delivery  next  following  that  by  which  they  would  ordi-         ^iZ?; 
narily  be  despatched  or  delivered. 

1 8.  The  Commissioners  of  Inland  Bevenue  shall  from  time  to  time  provision  for 
provide  proper  dies  and  other  implements  for  denoting  by  adhesive  or  stamiMi,  Ac. 
embossed  or  impressed  stamps  or  otherwise  the  duties  of  postage  pay- 
able in  the  United  Kingdom  under  this  Act  or  any  Treasury  warrant 
thereunder. 

Those  duties  shall  be  deemed  stamp  duties,  and  shall  be  under  the 
management  of  the  Commissioners  of  Inland  Kevenue. 

So  much  of  the  Act  secondly  described  in  the  first  schedule  to  this ' 
Act  as  relates  to  stamp  duties  under  that  Act  shall  apply  to  the  stamp 
duties  under  this  Act. 

A  newspaper  or  packet  sent  by  post  and  the  cover  thereof  (if  any) 
shall  be  deemed  a  letter  or  cover  (as  the  case  may  be)  within  section 
twenty-three  of  the  Act  secondly  described  in  the  tirst  schedule  to  this 
Act;  and  a  post  card  shall  be  deemed  a  letter  within  that  section,  and 
the  duties  under  this  Act  shrill  be  deemed  to  be  comprised  in  the 
duties  in  that  section  referred  to. 

19.  It  shall  not  be  lawful  for  any  person  to  affix  to  a  letter,  news-  Prohibition  of 
paper,  supplement/publication,  packet,  or  card  sent  by  post,  or  to  the  "»?'  ^^  en^oascd 
cover  thereof  (if  any),  by  way  of  prepayment  of  postage  thereon,  an  BtampsremoTed 
embossed  or  impressed  stamp  cut  out  or  otherwise  separated  from  the  from  paper,  &c. 
cover  or  other  paper,  card,  or  thing  on  which  such  stamp  was  embossed 

or  impressed,  although  such  stamp  has  not  been  before  sent  by  post 
or  used. 

If  any  letter,  newspaper,  supplement,  publication,  packet,  or  card  is 
sent  by  post  with  a  stamp  affixed  thereto  or  to  the  cover  thereof  (if 
any)  that  has  been  so  cut  out  or  separated,  the  postage  thereof  as  far 
as  it  purports  to  be  prepaid  by  that  stamp  shall  be  deemed  to  be  not 
prepaid. 

20.  The  Postmaster- General    may  from    time  to  time  with  the  prohibition  of 
approval  of  the  Treasury  make  such  regulations  as  he  thinks  fit  for  smding indecent 
preventinj^  the  sending  or  delivery  by  post  of  indecent  or  obscene  JJJjj  *"*  *^'*  ^^ 
prints,  paintings,   photographs,   lithographs,   engravings,  books,  or 

cards,  or  of  other  indecent  or  ubscene  articles,  or  of  letters,  news- 
papers, supplements,  publications,  packets,  or  post  cards,  having 
thereon,  or  on  the  covers  thereof,  any  words,  marks,  or  designs  of  an 
indecent,  obscene,  libellous,  or  grossly  oli'eusive  character. 

21.  The  Documentary  Evidence  Act,  1868,  shall  have  effect  as  if  the  p^of  of  Post 
Postmaster-General  were  mentioned  in  the  first  column,  and  any  Office 
secretary  or  assistant-secretary  of  the  Post  Office  were  mentioned  in  "»*i*«**<>°*»  *<'• 
the  second  column,  of  the  schedule  to  that  Act ;  and  any  approval  of 

the  Treasury  under  this  Act  shall  be  deemed  an  order  within  that 
Act. 


SCHEDULES. 

THE    FIRST    SCHEDULE. 
Enactments  Refbaled^ 


6  &  7  Will.  4,  c.  76, 
in  part. 


An  Act  to  reduce  the  duties  on  newspapers,  and  "J  j        ^ . 
to  amend  the  laws  relating  to  the  duties  on  J-Jiyfri^ '_ 

newspapers  and  advertisements J  ^' 

Sections  one  to  three  (both  inclusive),  and  sections  thirty- 
four  and  thirty-live. 
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5$  A  54  Vict*    3*4.  Vict  c.  96, 


c.  79* 


in  part. 


II  &  12  Vict 

c.  117. 

16  &  17  Vict.  c.  63, 

iu  part. 


z8&i9Vict.c.37. 


An    Act   for   the  regulation   of    the    duties   of)    In  pert; 

P08*»g:e ...  J  namely,— 

Section  eleven ;  sections  thirteen,  sixteen,  and  seventeen, 
'  as  far  as  those  three  sections  relate  to  printed  rotes  or 
proceeding  of  Parliament,  addressed  to  places  oot  d 
the  United  Kingdom,  or  to  newspapers ;  section  far^- 
two;  sections  forty-four,  forty-five,  and  forty-six,  as 
far  as  those  three  sections  relate  to  newspapers;  and 
sections  forty-seven  to  fifty-one  (both  inclnsivel 
An  Act  for  rendering  certain  newspapers  published  in  the 

Channel  Islands  and  the  Isle  of  Man  liable  to  postage. 
An  Act  to  repeal   certain   stamp  duties,  and  to\ 
grant  others  in  lieu  thereof,  to  give  relief  with  | 
respect  to  the  stamp  duties  on  newspapers  and  I    In  part; 
supplements  thereto,  to  repeal  ike  duty  on  ad- [namely, — 
vertisements,  and  otherwise  to  amend  the  l&ws  | 

relating  to  stamp  duties      / 

Sections  three  and  four. 
An  Act  to  amend  the  laws  relating  to  the  stamp  duties  on 
newspapers,  and  to  provide  for  the  transmission  by  post  of 
printed  periodical  puolications. 


THE  SECOND  SCHEDULE. 

Act  Rbfebbed  Ta 

7  Will.  4,  &  I  Vict  c.  36. — An  Act  for  consolidating  the  laws  relittiveto  offences 
against  the  Post  Office  of  the  United  Kingdom,  and  for  reg^litting  the  judicial 
administration  of  the  Post  Ofiice  laws,  and  for  explaining  certain  terms  and 
expressions  employed  in  those  laws. 


3S  fiCT.  C.  13. 


38  YlCT.  CAP.  12. 

An  Act  to  ainend  the  Law  relating  to  Intemaiional  CopytighL 

113th  May,  1875.] 


i  Yiot  0. 13.    Whebeas  by  an  Act  passed  in  the  fifteenth  year  of  the  reign  of  Her 

S resent  Majesty,  chapter  twelve,  intituled  "  An  Act  to  enable  Her 
[ajesty  to  carry  into  effect  a  convention  with  France  on  the  subject 
of  Copyright ;  to  extend  and  explain  the  International  Copyright  Acts; 
and  to  explain  the  Acts  relating  to  copyright  in  engravings,*'  it  is 
enacted,  that  "  Her  Majesty  may.  by  Order  in  Council,  direct  that 
authors  of  dramatic  pieces  which  are,  after  a  future  time,  to  be 
specified  in  such  order,  first  publicly  represented  in  any  foreign 
country  to  be  named  in  such  order,  their  executors,  administraton, 
and  assigns,  shall,  subject  to  the  provisions  thereinafter  mentioned  or 
referred  to,  be  empowered  to  prevent  the  representation  in  the  British 
dominions  of  any  translation  of  such  dramatic  pieces  not  aathoriied 
by  them,  for  such  time  as  may  be  specified  in  such  order,  not  extending 
beyond  the  expiration  of  five  years  from  the  time  at  which  tiie 
authorized  translations  of  such  dramatic  pieces  are  first  publislied  and 
publicly  represented :" 

And  whereas  by  the  same  Act  it  is  further  enacted,  "  that,  subjed 
to  any  provisions  or  <j[ualifications  contained  in  such  order,  and  to  the 
provisions  of  the  said  Act  contained  or  referred  to,  the  laws  and 
enactments  for  the  time  being  in  force  for  ensuring  to  the  author 
of  any  dramatic  piece  first  publicly  represented  in  the  British 
dominions  the  sole  liberty  of  representing  the  ^ame  shall  be  apptUed 
for  t^e  purpose  of  preventing  the  representation  of  any  translations 
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of  the  dramatic  pieces  to  which  such  order  extends,  which  are  not  38  Vict.  c.  u 
sanctioned  by  the  authors  thereof :" 

And  whereas  by  the  sixth  section  of  the  said 'Act  it  is  provided, 
that  "  nothing  in  the  said  Act  contained  shall  be  so  constmed  as  to 
prevent  fair  imitations  or  adaptations  to  the  English  stage  of  any 
oramatic  piece  or  musical  composition  published  in  any  foreign 
country :" 

And  whereas  it  is  expedient  'to  alter  or  amend  the  last-mentioned 
provision  under  certain  circumstances : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows — viz., 

I.  In  any  case  in  which,  by  virtue  of  the  enactments  hereinbefore  Section  6  of 
recited,  any  Order  in  Council  has  been  or  may  hereafter  be  made  for  recited  Act  not 
the  purpose  of  extending  protection  to  the  translations  of  dramatic  dnmati^  pieces 

Eieces  first  publicly  represented  in  any  foreign  country,  it  shall  be  in  certain  oaaes. 
iwful  for  Her  Majesty  by  Order  in  Council  to  direct  that  the  sixth 
section  of  the  said  Act  shall  not  apply  to  the  dramatic  pieces  to  which 
protection  is  so  extended ;  and  thereupon  the  said  recited  Act  shall 
take  effect  with  respect  to  such  dramatic  pieces  and  to  the  transla- 
tions thereof  as  if  the  said  sixth  section  of  the  said  Act  were  hereby 
repealed. 


38  &  39  Vict.  cap.  53. 

An  Act  to  give  effect  to  a»  Act  of  the  Parliament  of  the  Dominion         38  &  39  Yict« 
ofOanada  respecting  Copyright. — [2»d  August,  1875.]  0*53. 

Whereas  by  an  order  of  Her  Majesty  in  Council,  dated  the  7th  day 
of  July,  1868,  it  was  ordered  that  all  prohibitions  contained  in  Acts  of 
the  Impeiial  Parliament  against  the  importing  into  the  Province  of 
Canada,  or  against  the  selhng,  letting  out  to  hire,  exposing  for  sale  or 
Iiire,  or  possessing  therein  foreign  reprints  of  books  first  composed, 
written,  printed,  or  published  in  the  United  Kingdom,  and  entitled  to 
copyright  therein,  snould  be  suspended  so  far  as  regarded  Canada : 

And  whereas  the  Senate  and  House  of  Commons  of  Canada  did, 
in  the  second  session  of  the  third  Parliament  of  the  Dominion  of 
Canada,  held  in  the  thirty-eighth  year  of  Her  Majesty's  reign,  pass 
a  Bill  intituled  "  An  Act  respecting  Copyrights,"  which  Bill  has  been 
reserved  bv  the  Governor-General  for  the  signification  of  Her  Majesty's 
pleasure  thereon : 

And  whereas  by  the  said  reserved  Bill  provision  is  made,  subject 
to  such  conditions  as  in  the  said  Bill  are  mentioned,  for  securing  in 
Canada  the  rights  of  authors  in  respect  of  matters  of  copyright,  and 
for  prohibiting  the  importation  into  Canada  of  any  work  for  which 
copyright  under  the  said  reserved  Bill  has  been  secured ;  and  whereas 
doubts  have  arisen  whether  the  said  reserved  Bill  may  not  be  repug- 
nant to  the  said  Order  in  Council,  and  it  is  expedient  to  remove  such 
doubts  and  to  confirm  the  said  Bill : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  The  Canada  Copy-  short  title 
right  Act,  1875.  ^^'^^^ 
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5^  &  39  Vict, 
C.S3. 

Definition  of 
terms. 

Her  Majesty 
inay  assent  to 
the  Hill  in 
schedule. 


Colonial  reprints 
not  to  be 
imported  into 
United 
Kingdom. 


Order  in  Cooncil 
of  7th  Jaly,  i868, 
to  continue  in 
force  subject  to 
this  Act. 


2.  In  the  construction  of  this  Act  the  words  "book  "  and  "copy- 
right '*  shall  have  respectively  the  same  meaning  as  in  the  Act  of 
the  fifth  and  sixth  years  of  Her  Majesty's  reign,  chapter  forty-five, 
intituled  "  An  Act  to  amend  the  Law  of  Copyright." 

3.  It  shall  be  lawful  for  Her  Majesty  in  Council  to  assent  to  the 
said  reserved  Bill,  as  contained  in  the  schedule  to  this  Act  annexed, 
and  if  Her  Majesty  shall  be  pleased  to  signify  Her  assent  thereto, 
the  said  Bill  shall  come  into  operation  at  such  time  and  in  such 
manner  as  Her  Majesty  may  by  Order  in  Council  direct;  anything 
in  the  Act  of  the  twenty-eighth  and  twenty-ninth  years  of  tho  reign 
of  Her  Majesty,  chapter  ninety-three,  or  in  any  other  Act  to  the  con- 
trary notwithstanding. 

4.  Where  any  book  in  which,  at  the  time  when  the  said  reserved 
Bill  comes  into  operation,  there  is  copyright  in  the  United  Kingdom, 
or  any  book  in  which  thereafter  there  sha^l  be  such  copyright,  becomes 
entitled  to  copyright  in  Canada  in  pursuance  of  the  provisions  of  the 
said  reserved  Bill,  it  shall  be  unlawful  for  any  person,  not  being  the 
owner,  in  the  United  "Kingdom,  of  the  copyright  in  such  book,  or  some 
person  authorized  by  him,  to  import  into  the  United  Kingdom  any 
copies  of  such  book  reprinted  or  republished  in  Canada ;  and  for  tlie 
purposes  of  such  importation  the  seventeenth  section  of  the  said  Act 
of  the  fifth  and  sixth  years  of  the  reign  of  Her  Majesty,  chapter  forty- 
five,  shall  apply  to  all  such  books  in  the  same  manner  as  if  they  had 
been  reprinted  out  of  the  British  dominions. 

5.  The  said  Order  in  Council,  dated  the  seventh  day  of  July  one 
thousand  eight  hundred  and  sixty-eight,  shall  continue  in  force  so  far 
as  relates  to  books  which  are  not  entitled  to  copyright  for  the  time 
being,  in  pursuance  of  the  said  reserved  Bill. 


Registers  of 
copyrights. 


Eegulations  by 
Minister  of 
Agriculture. 


Unauthorized 
publication  of 
manuscript. 


Copyright  of 
author. 


SCHEDULE. 
An  Act  retpeeting  CopyrighU, 

Her  Majesty,  by  and  with  the  advic«  and  consent  of  the  Senate  and  House  of 
Commons  of  Canada,  enacts  as  follows : — 

1.  The  Minister  of  Agriculture  shall  cause  to  bo  kept  in  his  office  books  to  be 
called  the  "  Begisters  of  Copyrights,"  in  which  proprietors  of  literary,  scientific, 
and  artistic  works  or  compositions  may  have  the  same  registered  in  acconianoe 
with  the  provisions  of  this  Act 

2.  Tho  Minister  of  Agrricnltnre  may,  from  time  to  time,  subject  to  the  approval 
of  the  Governor  in  Council,  make  such  rules  and  regulations  and  prescriDe  such 
forms  as  may  appear  to  him  necessary  and  expedient  for  the  purposes  of  this 
Act;  such  regulations  and  forms,  being  circulated  in  print  for  the  use  of  the 
public,  shaU  be  deemed  to  be  correct  for  tho  purposes  of  this  Act,  and  all  docn- 
mpTits  executed  and  accepted  by  the  said  Minister  of  Agriculture  shall  be  held 
valid  so  far  as  relate  3  to  all  official  proceedings  under  this  Act. 

3.  If  any  person  prints  or  publishes,  or  causes  to  be  printed  or  published,  any 
manuscript  whatever,  the  said  manuscript  having  not  yet  been  printed  in  CanaiU 
or  elsewhere,  without  the  consent  of  the  author  or  legal  proprietor  first  obtained, 
such  person  shall  be  liable  to  the  author  or  proprietor  for  all  damages  occasioned 
by  such  publication,  to  be  recovered  in  any  court  of  competent  jurisdiction. 

A.  Any  person  domiciled  in  Canada,  or  in  any  part  of  the  British  PoesesRons, 
or  being  a  citizen  of  any  country  having  an  international  copyright  treaty  with  the 
United  Kingdom,  who  is  the  author  of  any  book,  map,  chalrt,  or  musical  composi- 
tion, or  of  any  original  painting,  drawing,  statue,  sculpture,  or  photograph,  or  who 
invents,  designs,  etches,  engraves,  or  causes  to  be  engraved,  etched,  or  made  froa 
his  own  design,  anv  print  or  engraving,  and  the  legal  representatives  of  such 
person,  shall  have  the  sole  right  and  liberty  of  printing,  reprinting,  publishing, 
reproducing,  and  vending  such  literary,  scientific,  or  artistic  works  or  cbmpoa- 
tions,  in  whole  or  in  part,  and  of  allowing  translations  to  be  printed  or  reprinted 
and  sold,  of  such  literary  works  from  one  language  into  other  languages,  for  the 
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term  of  twenty-eight  years  from  the  time  of  recording  the  copyright  thereof  in  the     38  &  39  ^  ^^* 
manner  hereinafter  directed :  c.  53* 

(2.)  The  condition  for  obtaining  snch  copj^right  shall  be  that  the  said  literary,  Conditions  for 
scientific,  or  artistic  works  be  printed  and  published^  or  reprinted  or  re-  obtaining 
published  in  Canada,  or  in  the  case  of  works  of  ai*t  that  it  be  produced  copyright, 
or  reproduced  in  Canada,  whether  they  be  so  published  or  produced  for 
the  i&st  time  or  contemporaneously  with  or  subseiiuenily  to  publication 
or  production  elsewhere :  provided  that  in  no  case  the  exclusive  privilege 
in  Canada  shall  continue  to  exist  after  it  has  expired  anywhere  else. 

(3.}  No  immoral,  or  licentious,  or  irreligious,  or  treasonable,  or  seditious  literary, 
scientific,  or  artistic  work  shall  be  the  legitimate  subject  of  such  registra- 
tion or  copyright 

5.  If  at  the  expiration  of  the  aforesaid  term  of  twenty-eijht  years,  such  author.  Extension  of 
or  any  of  the  authors  when  the  work  has  been  originally  composed  and  made  by  original  term  of 
more  than  one  pei*son,  be  still  living,  or  being  dead  has  left  a  widow  or  a  child  or  copyright, 
children  living,  the  same  exclusive  right  shall  be  continued  to  such  author,  or,  if 

dead,  then  to  such  widow  and  child  or  children  (as  the  case  may  be)  for  the 
further  term  of  fourteen  years ;  but  in  such  case  wiihin  one  year  after  the  expira- 
tion of  the  first  term  the  title  of  the  work  secured  shall  be  a  second  time  recorded, 
and  all  other  regulations  herein  required  to  be  observed  in  regard  to  original 
copyrights  shall  be  complied  with  in  respect  to  such  renewed  copvright. 

6.  In  all  cases  of  renewal  of  copyiight  under  this  Act  the  author  or  proprietor  Publication  in 
sliall,  within  two  mouths  from  the  date  of  such  renewal,  cause  a  copy  of  the  recoi'd  Gazette, 
thereof  to  be  published  once  in  the  "Canada  Gazette.'* 

7.  No  person  shall  be  entitled  to  the  benefit  of  this  Act  unless  he  has  deposited  Deposit  of 
in  the  office  of  the  Minister  of  Agriculture  two  copies  of  such  book,  map,  chart,  copies, 
musical  composition,  photograph,  print,  cut,  or  engraving,  and  in  case  of  paintings, 
drawings,  statuary,  and  sculpture,  unless  he  has  furnished  a  written  description 

of  such  works  of  art,  and  the  Minister  of  Agriculture  shall  cause  the  copyright  of 
the  same  to  be  recorded  forthwith  in  a  book  to  be  kept  for  that  purpose,  in  the 
manner  adopted  by  the  Minister  of  Agriculture,  or  prescribed  by  the  rules  and 
forms  which  may  be  made  from  time  to  time  as  hereiubefore  provided. 

8.  The  Minister  of  Agriculture  shall  cause  one  of  the  two  copies  of  such  book,  Deposit  in 
map,  chart,  musical  composition,  photograph,  print,  cu%  or  engraving  aforesaid,  to  i'arliament 
be  deposited  in  the  Library  of  the  Parliament  of  Canada.  library. 

9.  No  person  shall  be  entitled  to  the  benefit  of  this  Act  unless  he  gives  infonna-  Insertion  of 
tion  of  the  copyright  being  secured,  by  causing  to  be  inserted  in  the  several  copies  notice  in  ail 

of  every  edition  published  during  the  term  secured,  on  the  title  page,  or  the  page  copies  published. 

immeduttely  following,  if  it  be  a  book,  or  if  a  map,  chart,  musical  composition, 

print,  cut,  engraving,  or  photograph,  by  causing  to  be  impressed  on  the  face 

thereof,  or  if  a  volume  of  maps,  charts,  music,  engravings,  or  photographs,  upon 

the  title  page  or  frontispiece  thereof,  the  following  words,  that  is  to  say :  "  Entered 

according  to  Act  of  Parliament  of  Canada,  in  the  year 

"  by  A.B.,  in  the  ofiice  of  the  Minister  of  Agriculture."    But  as  regards  paintings, 

drawings,  statuary,  and  sculptures,  the  signature  of  the  artist  shall  be  deemed 

a  suflicient  notice  of  such  proprietorship. 

10.  Pending  the  publication  or  republication  in  Canada  of  a  literary,  scientific,  Interim 
or  artistic  work,  the  author,  or  his  legal  representatives  or  assigns,  may  obtain  an  copyright, 
interim  copyright  by  depositing  in  the  ofiice  of  the  Minister  of  Agriculture  a  copy 

of  the  title,  or  a  designation  of  such  work  intended  for  publication  or  republication 
in  Canada,  the  said  title,  or  designation  to  be  registered  in  an  interim  copyright 
register  in  the  said  ofiice,  to  secure  to  the  author  aiforeeaid,  or  his  legal  representa- 
tives or  assigns,  the  exclusive  rights  recognized  by  this  Act,  previous  to  publica- 
tion or  republication  in  Canada;  the  said  interim  registration,  however,  not  to 
endure  for  more  than  one  month  from  the  date  of  the  original  publication  else- 
where, within  which  period  the  work  shall  be  printed  or  reprinted  and  published  in 
<*anada. 

(2.)  In  all  cases  of  iuterim  registration  under  this  Act,  the  author  or  proprietor 
shall  cause  notice  of  such  registration  to  be  inserted  once  in  the  **  Canada 
Gazette." 

(3.)  A  literary  work  intended  to  be  published  in  pamphlet  or  book  form,  but 
which  is  first  published  in  separate  articles  m  a  newspaper  or  periodical, 
may  be  the  subject  of  registration  within  the  meaning  of  this  Act  while 
'  it  is  so  preliminarily  published,  provided  that  the  title  of  the  manuscript 
and  a  short  analysis  of  the  work  are  deposited  in  the  ofiice  of  the  Minister 
of  Agriculture,  and  that  every  separate  article  so  published  is  preceded 
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reprinting  and 
repabliahmg,  in 
Canada. 


by  the  words  **B«gistered  in  accordance  with  the  Copyright  Act  of  1875;" 
but  the  work  when  published  in  book  or  pamphlet  form  shall  be  sobjectf 
besideSf  to  the  other  requirements  of  this  Act 
(4.)  The  importation  of  newspapers  and  magazines  published  in  foreign  countries, 
and  containing,  together  with  foreign  original  matter,  portions  of  British 
copyright  woi^s  republished  with  the  consent  of  the  author  or  his  assigns 
or  under  the  law  of  the  country  where  such  copyright  exists,  shall  not  be 
prohibited. 

XX.  If  any  other  person  after  the  interim  registration  of  the  title  of  an^  book 
according  to  this  Act  within  the  term  herein  limited,  or  after  the  copyright  is 
secured,  and  for  the  term  or  terms  of  its  duration,  prints,  publishes,  or  repiinta,  or 
republishes,  or  imports,  or  causes  to  be  so  printed,  puluished,  or  impcurted,  any 
copy  or  any  translation  of  such  book  without  the  consent  of  the  person  legally 
entitled  to  the  copyright  thereof  first  had  and  obtained  by  assignment,  or  knowing 
the  same  to  be  so  printed  or  imported  publishes,  sells,  or  exposes  for  sale,  or 
causes  to  be  published,  sold,  or  exposed  for  sale  any  copy  of  such  book  withofut 
such  consent,  such  offender  shall  forfeit  every  copy  of  such  book  to  the  persm 
then  legally  entitled  to  the  copyright  thereof;  and  e^all  forfeit  and  pay  for  ev«ry 
such  copy  which  may  be  found  in  his  possessioUi  either  printed  or  printing, 
published,  imported,  or  exposed  for  sale,  contrary  to  the  intent  of  this  Act,  such 
sum  not  being  less  than  ten  cents  nor  more  than  one  dollar  as  the  court  shall 
determine  ;  of  which  {>enalty  one  moiety  shall  be  to  the  use  of  Her  Majesty,  and 
the  other  to  the  legal  owner  of  such  copyright,  and  such  penalty  may  be  reooTiered 
in  any  court  of  competent  jurisdiction. 

12.  If  any  person  after  the  recording  of  any  painting,  drawing,  statue,  or  other 
work  of  art  witliin  the  term  or  terms  limited  by  this  Act,  reproduces  in  any  manner, 
or  causes  to  be  reproduced,  made,  or  sold,  in  whole  or  in  part^  copies  of  the  said 
works  of  art  without  the  consent  of  the  proprietor  or  proprietors,  such  offender  or 
offenders  shall  forfeit  the  plate  or  plates  on  which  such  reproduction  has  lx«u 
made,  and  also  every  sheet  thereof  so  copied,  printed,  or  pnotograpbed,  to  the 
proprietor  or  proprietors  of  the  copyright  thereof,  and  shall  further  forfeit  for 
every  sheet  of  the  same  reproduction  so  published  or  exposed  for  sale,  contrary  to 
the  true  intent  and  meaning  of  this  Act,  such  sum,  not  being  less  than  t»i  cents 
nor  more  than  one  dollar,  as  the  court  shall  determine ;  and  one  moiety  of  sodi 
forfeiture  shall  go  the  proprietor  or  proprietors,  and  the  other  moiety  to  the  use 
of  Her  Majesty,  and  such  forfeiture  may  be  recovered  in  any  court  of  competent 
jurisdiction. 

13.  If  any  person,  after  the  recording  of  any  print,  cut,  or  engraving,  map,  chart, 
musical  composition,  or  photograph,  according  to  tbe  provisions  of  this  Act,  within 
the  term  or  terms  limited  by  this  Act,  engraves,  etches,  or  works,  sells  or  copies, 
or  causes  to  be  engraved,  etched,  or  copied,  made  or  sold,  either  in  the  whole  or  by 
varying,  adding  to,  or  diminishing  the  main  design  with  intent  to  evade  the  law, 
or  prints,  or  reprints,  or  imports  for  sale,  or  causes  to  be  so  printed  or  imported, 
for  sale,  any  such  map,  chart,  musical  composition,  print,  cut,  or  engraving,  or  any 
part  thereof,  without  the  consent  of  the  proprietor  or  proprietors  of  the  copyright 
thereof  first  obtained  as  aforesaid,  or  knowing  the  same  to  be  so  printed  or  imported 
without  such  consent,  publishes,  sells,  or  exposes  for  sale,  or  in  any  manner 
disposes  of  any  such  map,  chart,  musical  composition,  engraving,  cut,  photograph, 
or  print  without  such  consent  as  aforesaid,  such  offender  or  offenders  shall  forfeit 
the  plate  or  plates  on  which  such  map,  chart,  musical  composition,  eng^ving,  cut, 
photograph,  or  print  has  been  copied,  and  also  every  sheet  thereof  so  copied  or 
printed  as  aforesaid,  to  the  proprietor  or  proprietors  of  the  copyright  thereof,  and 
shall  further  forfeit  for  every  sheet  of  such  map,  musical  composition,  print,  cut. 
or  engraving  which  may  be  found  in  his  or  their  possession,  printed  or  published 
or  exposed  for  sale  contrary  to  the  true  intent  and  meaning  of  this  Act,  such  sum 
not  being  less  than  ten  cents  nor  more  than  one  dollar  as  the  court  shall  determine ; 
and  one  moiety  of  such  forfeiture  shall  go  to  the  proprietor  or  proprietors,  and  tfat* 
other  moiety  to  the  use  of  Her  Majesty,  and  such  forfeiture  may  be  recovered  in 
any  court  of  competent  jurisdiction. 

14.  Nothing  herein  contained  shall  prejudice  the  right  of  any  person  to  rcp^i^- 
sent  any  scene  or  object,  notwithstanding  that  there  may  be  copyright  in  some 
other  representation  of  such  scene  or  object. 

15.  Works  of  which  the  copyright  lias  been  granted  and  is  subsisting  in  th^ 
United  Kingdom,  and  copyright  of  which  is  not  secured  or  subsisting  in  Canada 
under  any  Canadian  or  Provincial  Act,  shall,  upon  being  printed  and  publiiihed  cr 
reprinted  and  republished  in  Canada,  be  entitled  to  copyright  under  this  Act;  bi:t 
nothing  in  this  Act  shall  be  held  to  prohibit  the  importation  from  the  Unitt  d 
Kingdom  of  copies  of  such  works  legally  printed  there. 
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(2.)  In  the  case  of  the  reprintiog  of  any  such  copyiight  work  subsequent  to  its     38  &  39  Vict. 
publication  in  the  United  Kingdom,  any  person  who  may  have  previous  c.  53. 

to  the  date  of  entry  of  such  work  upon  the  registers  of  copyright  im- 
ported  any  foreign  reprints,  shall  have  the  privilege  of  disposing  of  such 
reprints  by  sale  or  otherwise ;  the  burden  of  proof,  however,  in  such  a 
case  will  he  with  such  person  to  establish  the  extent  and  regularity  of 
the  transaction. 

16.  Whenever  the  author  of  a  literarj',  scientific,  or  artistic  work  or  composition  Work  done  for 
which  may  be  the  subject  of  copyright  has  executed  the  same  for  another  person  or  sold  to 

or  has  sold  the  same  to  another  person  for  due  consideration,  such  author  shall  *i^other  person, 
not  be  entitled  to  obtain  or  to  retain  the  proprietorship  of  such  copyright,  which 
is  by  the  said  transaction  virtually  transferred  to  the  purchaser  who  may  avail 
himself  of  such  privilege,  unless  a  reserve  of  the  said  privilege  is  specially  made 
by  the  author  or  artist  in  a  deed  duly  executed. 

17.  If  any  person,  not  having  legally  acquired  the  copyright  of  a  literary,  False  assertion 
scientific,  or  ai-tistic  work,  inserts  in  any  copy  thereof  printed,  produced,  repro-  of  copyright, 
duced,  or  imported,  or  impresses  on  any  such  copy  that  the  same  hath  been  entered 
according  to  this  Act,  or  words  purporting  to  assert  the  existence  of  a  Canadian 
copyright  in  relation  thei*eto,  every  person  so  offending  sliall  iucur  a  penalty  not 
exceeding  three  hundred  dollars  (one  moiety  whereof  shall  be  paid  to  the  person 

who  sues  for  the  same,  and  the  other  moiety  to  the  use  of  Her  Majesty),  to  be 
recovered  in  any  court  of  competent  jurisdiction. 

(2.)  If  any  person  causes  any  work  to  be  inserted  in  the  Begister  of  Interim  Failure  to  print 
Copyright  and  fails  to  print  and  publish  or  reprint  and  republish  the  same  ^**^  publish, 
within  the  time  prescribed,  he  shall  incur  a  penalty  not  exceeding  one 
hundred  doUars  (one  moiety  whereof  shall  be  paid  to  the  p*»r8on  wlio 
sueth  for  the  same,  and  the  other  moiety  to  the  use  of  Her  Majesty),  to 
be  recovered  in  any  court  of  competent  jurisdiction. 

18.  The  right  of  an  author  of  a  literary,  scientific,  or  artistic  work  to  obtain  a  Assignment  of 
copvright,  and  the  copyright  when  obtained,  shall  be  assignable  in  law,  either  as  copyright. 

to  the  whole  interest  or  any  part  thereof,  by  an  instrument  in  writing  made  in 
duplicate,  and  to  be  recorded  in  the  office  of  the  Minister  of  Agi'iculture,  on  pro- 
duction of  both  duplicates  and  payment  of  the  fee  hereinafter  provided.  One  of 
tho  duplicates  shall  be  retained  in  the  office  of  the  Minister  of  Agriculture,  and 
the  other  returned,  with  the  certificate  of  registration,  to  the  party  depositing  it. 

19.  In  case  of  any  person  making  application  to  i*egister  as  his  own  the  copy-  Conflicting 
right  of  a  literary,  scientific,  or  artistic  work  already  registered  in  another  person's  appHcations  for 
name,  or  in  case  of  simultaneous  conflicting  applications,  or  of  an  application  ""cgiatration. 
made  by  any  person  other  than  the  person  entered  as  the  proprietor  of  a  registered 
copyright,  to  cancel  tho  said  copyright,  the  party  so  applying  shall  be  notified 

that  the  question  is  to  be  settled  before  a  court  of  competent  jurisdiction,  and  no 
further  proceedings  shall  be  had  concerning  the  subject  before  a  judgment  is  pro- 
duced, maintaining,  cancelling,  or  otherwise  settling  the  matter ;  and  this  registra- 
tion, or  cancellation,  or  adjustment  of  the  said  right  shall  then  be  made  by  the 
Minister  of  Agriculture  in  accordance  with  such  decision. 

20.  Clerical  errors  happening  in  the  framing  or  copying  of  any  instrument  drawn  Clerical  errors. 
in  tho  office  of  the  Minister  of  Agriculture  shall  not  be  construed  as  invalidating 

the  same,  but  when  discovered  they  may  be  corrected  under  tho  authority  of  the 
Minister  of  A^culture. 

21.  All  copies  or  extracts  certified  from  the  officer  of  the  Minister  of  Agiicul-  Certified 
ture  shall  be  received  in  evidence  without  further  proof,  and  without  production  extracts. 
of  the  originals. 

22.  Should  a  work  copyrighted  in  Canada  become  out  of  print,  a  complaint  may  Power  to 
be  lodged  by  any  person  witli  the  Minister  of  Agriculture,  who,  on  the  fact  being  authorize 
ascertained  to  his  satisfaction,  shall  notify  the  copyright  owner  of  the  complaint  republication, 
and  of  the  fact ;  and  if,  within  a  reasonable  time,  no  remedy  is  applied  by  such 

owner,  the  Minister  of  Agriculture  may  grant  a  license  to  any  person  to  publish  a 
new  edition  or  to  import  the  work,  specifying  the  number  of  copies,  and  the 
royalty  to  be  paid  on  each  to  the  copyright  owner. 

23.  The  application  for  the  registration  of  an  interim  copyright,  of  a  temporary  Fraudulent 
copyright,  and  of  a  copyright  may  be  made  in  the  name  of  the  author  or  of  his  applications  for 
legal  representative  by  any  person  purporting  to  be  the  agent  of  the  said  author,  r^stratlon. 
and  any  fraudulent  assumption  of  such  authorit  v  shall  bo  a  misdemeanour,  and  shall 

be  punished  by  fine  and  imprisonment  accordingly ;  and  any  damage  caused  bv  a 
fraudulent  or  an  erroneous  assumption  of  such  authority  shall  be  recoverable 
before  any  court  of  competent  jurisdiction. 

3c 
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FalM  entries. 


Books  published 
anoDjmoasly. 

Sabsequent 
editions. 

Limitfttlon  of 
actions. 

Fees. 


Bepcalof  Acts. 


Unexpired 
copyrights. 


2^.  If  any  person  shall  wilfully  make  or  cause  to  be  made  any  false  entry  in  the 
I'egistry  books  of  the  Minister  of  Agriculture,  or  shall  wilfully  produce  or  causa 
to  DO  tendered  in  evidenc))  any  paper  falsely  purporting  to  be  a  copy  of  an  entry 
in  the  said  books,  he  shall  be  guilty  of  a  misdemeanour,  and  shul  be  poniahed 
accordingly. 

35.  If  a  book  be  published  anonymously  it  shall  be  sufficient  to  enter  it  in  the 
name  of  the  first  publisher  thereof,  either  on  behalf  of  the  unnamed  author  or  on 
behalf  of  such  first  publisher,  as  the  case  may  be. 

26.  It  shall  not  be  requisite  to  deliver  any  printed  copy  of  the  second  or  of  any 
subsequent  edition  of  any  book  or  books  unless  the  same  shall  contain  very 
important  alterations  or  additions. 

27.  No  act  or  prosecution  for  the  recovery  of  any  penalty  under  this  Act  sliall 
be  commenced  more  than  two  years  after  the  cause  of  action  arose. 

The  following  fees  shall  be  payable  to  the  Minister  of  Agriculture  before  an 
application  for  any  of  the  purposes  hereinafter  mentioned  shall  be  entertained — 
that  is  to  say. 

DoL    c 
On  registering  a  copyright  ------      1      00 

On  registering  an  interim  copyright    -        -        -        -      o      50 

On  registering  a  temporary  copyright-        -        -        -      o      50 

On  recording  an  assignment        -----      i      00 

On  certified  copy  of  registration  -----      o      50 

On  registering  any  decision  of  .a  court  of  justice,  for 
every  folio      --        _-_-_-o50 

On  office  copies  of  documents  not  above  mentioned,  the  following  charges  shall 
be  made : 


For  every  single  or  first  folio  certified  copy 
For  every  subsequent  one  hundred  words  (fractions 
from  and  under  fifty  being  not  counted,  and  over 
fifty  being  counted  for  one  nundred)        -        -        _ 


SO 


25 


Title. 


(2.)  The  said  fees  shall  be  in  full  of  all  services  performed  under  this  Act  by  the 
Minister  of  Agriculture,  or  by  any  person  employed  by  him  in  pursuance  of  this 
Act. 

(3.)  All  fees  received  under  this  Act  shall  be  paid  over  to  the  Beceiver  Gen«a] 
and  form  part  of  the  Consolidated  Revenue  Fund  of  Canada.  No  fees 
shall  be  made  the  subject  of  exemption  in  favour  of  any  person,  and  no 
fee  exacted  by  this  Act,  once  paid,  shall  be  returned  to  the  person  who 
paid  it. 

28.  "  The  Copyright  Act  of  1868,"  being  the  Act  thirty-first  Victoria,  chi4>ter 
fifty-four,  and  all  other  Acts  or  parts  of  Acts  inconsistent  with  the  provisions  <rf 
this  Act  are  hereby  repealed,  subject  to  the  provisions  of  the  next  foUowii^ 
section. 

2q.  All  copyrights  heretofore  acquired  under  the  Acts  or  parts  of  Acts  repealed 
shall,  in  respect  of  the  unexpired  terms  thereof,  continue  unimpaired,  and  shall 
have  the  same  force  and  effect  as  regards  the  province  or  provinces  to  which  they 
now  extend,  and  shall  be  assignable  and  renewable,  and  all  penalties  and  for- 
feitures incurred  and  to  be  incuired  under  the  same  may  be  sued  for  and  enforced, 
and  all  prosecutions  commenced  before  the  passing  of  this  Act  for  any  sodi 
penalties  or  forfeitures  already  incurred  may  be  continued  and  completed  as  if 
such  Acts  wore  not  repealed. 

30.  In  citing  this  Act  it  shall  be  sufiicient  to  call  it  *^  The  Copyright  Act  of 

1875." 


44  &  45  Vict. 
c.  60. 


44  &  45  Vict.  cap.  60. 

An  Act  to  amend  the  Law  of  Newspaper  Libel,  and  to  provide  for  the 
Begistration  of  Newspaper  Proprietors, — [27th  A^tigust^  188 1.3 

WiiEKEAS.  it  is  expedient  to  amend  the  law  affecting  civil  actions  and 
criminal  prosecutions  for  newspaper  libel : 

And  wnereas  it  is  also  expedient  to  provide  for  the  registration  of 
newspaper  proprietors : 
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Be  it  enacted  by  the  Queen's  most  Excsellent  Majesty,  by  and  with    44  *  '♦^J'^'* 

the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and         ^I ' 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

I.  In  the  construction  of  this  Act,  unless  there  is  anything  in  the  interpretfttion. 
subject  or  context  repugnant  thereto,  the  several  words  and  phrases 
hereinafter  mentionea  shall  have  and  include  the  meanings  following 
(that  is  to  say), 

The  word  **  registrar"  shall  mean  in  England  the  registrar  for  the 
time  being  of  joint  stock  companies,  or  such  person  as  the  Board  of 
Trade  may  for  the  time  being  authorize  in  that  behalf,  and  in  Ireland 
the  assistant  registrar  for  the  time  being  of  joint  stock  companies  for 
Ireland,  or  such  person  as  the  Board  of  Trade  may  for  the  time  being 
authorize  in  that  behalf. 

The  phrase  "  registry  o£Sco**  shall  mean  the  principal  office  for  the 
time  being  of  the  registrar  in  England  or  Ireland,  aa  the  case  may  be, 
or  such  other  office  as  the  Board  of  Trade  may  from  time  to  time 
appoint. 

The  word  "newspaper"  shall  mean  any  paper  containing  public 
news,  intelligence,  or  occurrences,  or  any  remarks  or  observations 
therein  printed  for  sale,  and  published  in  England  or  Ireland  periodi- 
cally, or  in  parts  or  numbers  at  intervals  not  exceeding  twenty-six 
days  between  the  publication  of  any  two  such  papers,  parts,  or 
numbers. 

Also  any  paper  printed  in  order  to  be  dispersed,  and  made  public 
weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six  days,  con- 
taining only  or  principally  advertisements. 

The  word  **  occupation"  when  applied  to  any  pereon  shall  mean  his 
trade  or  following,  and  if  none,  then  his  rank  or  usual  title,  as  esquire, 
gentleman. 

The  phrase  "  place  of  residence"  shall  include  the  street,  square,  or 
place  where  the  person  to  whom  it  refers  shall  reside,  and  the  number 
(if  any)  or  other  designation  of  the  house  in  which  he  shall  so  reside. 

The  word  "proprietor"  shall  moan  and  include  as  well  the  sole 
l^roprietor  of  any  newspaper,  as  also  in  the  case  of  a  divided  pro- 
prietorship the  persons  who,  as  partners  or  otherwise,  represent  and 
are  responsible  for  any  share  or  mterest  in  the  newspaper  as  between 
themselves  and  the  persons  in  like  manner  representing  or  responsible 
for  the  other  shares  or  interests  therein,  and  no  other  person. 

2.  Any  report  published  in  any  newspaper  of  the  proceedings  of  Newspaper 

a  public  meeting  shall  be  privileged,  if  such  meeting  was  lawfully  J2£5b  meetings 
convened  for  a  lawful  purpose  and  open  to  the  public,  and  if  such  privileged, 
report  was  fair  and  accurate,  and  published  without  malice,  and  if 
the  publication  of  the  matter  complained  of  was  for  the  public 
beneht ;  provided  always,  that  the  protection  intended  to  be  afforded 
by  this  section  shall  not  be  available  as  a  defence  in  any  proceeding, 
iJP  the  plaintiff  or  prosecutor  can  show  that  the  defendant  has  refused 
to  insert  in  the  newspaper  in  which  the  report  containing  the  matter 
complained  of  appeared  a  reasonable  letter  or  statement  of  explana- 
tion or  contradiction  by  or  on  behalf  of  such  plaintiff  or  prosecutor. 

3.  No  criminal  prosecution  shall  be  commenced  against  any  pro-  No  prosecotion 
prietor,  publisher,  editor,  or  any  person  responsible  for  the  publica-  ubdwT-KuT*^ 
tion  of  a  newspaper  for  any  libel  published  therein,  without  the  written  fiat 

fiat  or  allowance  of  the  Director  of  Public  Prosecutions  in  England 
or  Her  Majesty's  Attorney  General  in  Ireland  being  first  had  and 
obtained. 

4.  A  court  of  summary  jurisdiction,  upon  the  hearing  of  a  charge  inquiry  by  court 

3c  2 
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44  &  45  Tier, 
C.  6o. 

of  suminary 
Jnrittdiction  as 
to  lil>el 

being  for  public 
benefit  or  being 
true. 


against  a  proprietor,  publisher,  or  editor,  or  any  person  responsible 
for  the  publication  of  a  newspaper,  for  a  libel  pnbfished  therein,  may 
receive  evidence  as  to  the  publication  being  for  the  public  benefit,  and 
as  to  the  matters  charged  m  the  libel  being  true,  and  as  to  the  report 
being  fair  and  accurate,  and  published  without  malice,  and  as  to  any 
matter  which  under  this  or  any  other  Act,  or  otherwise,  misfht  be 
given  in  evidence  by  way  of  defence  by  the  person  charged  on  Hs 
trial  on  indictment,  and  the  court,  if  or  opinion  after  hearing  snchr 
evidence  that  there  is  a  strong  or  probable  presumption  that  the 
jury  on  the  trial  would  acquit  the  person  charged,  may  dismiss  the 


case. 


ProTisioD  cs 
to  aunamary 
conviction  for 
libel. 


43  &  43  Vict, 
c.  49- 


II  &iaYiot. 

C.43. 

aa  &  23  Viet, 
c.  II  made 
applioable  to 
tnLs  Act. 


Board  of  Trade 
may  authorize 
registration  of 
the  names  of 
only  a  portion  of 
the  proprietors 
of  a  newspaper. 


Begisterof 
newspaper  pro- 
prietors to  be 
established. 

Annual  returns 
to  be  made. 


PenaUy  for 


5.  If  a  court  of  summary  jurisdiction  upon  the  hearing  of  a  charge 
against  a  proprietor,  publisher,  editor,  or  any  person  responsible  for 
l£e  publication  of  a  newspaper  for  a  libel  published  therein  is  of 
opinion  that  though  the  person  charged  is  shown  to  have  been  guilty 
the  libel  was  of  a  trivial  character,  and  that  the  offence  may  be  ade- 
quately punished  by  virtue  of  the  powers  of  this  section,  the  court 
snail  cause  the  charge  te  be  reduced  into  writing  and  read  to  the 
person  charged,  and  then  address  a  question  te  him  to  the  following 
effect :  "  Do  you  desire  to  be  tried  by  a  jury  or  do  you  consent  to  the 
case  being  dealt  with  summarily?"  and,  if  such  person  assents  to 
the  case  being  dealt  with  summarily,  the  court  may  summarily 
convict  him,  and  adjudge  him  to  pay  a  fine  not  exceeding  fifty 
pounds. 

Section  twenty-seven  of  the  Summary  Jurisdiction  Act,  1879, 
shall,  so  far  as  is  consistent  with  the  tenor  thereof,  apply  to  every 
such  proceeding  as  if  it  were  herein  enacted  and  extended  to  Ireland, 
and  as  if  'the  Summary  Jurisdiction  Acte  were  therein  referred  to 
instead  of  the  Summary  Jurisdiction  Act,  1848. 

6.  Every  libel  or  alleged  libel,  and  every  offence  under  this  Act, 
shall  be  deemed  to  be  an  offence  within  and  subject  to  the  pro- 
visions of  the  Act  of  the  session  of  the  twenty-second  and  twenty- 
third  years  of  the  reign  of  Her  present  Majesty,  chapter  seventeen, 
intituled  "  An  Act  to  prevent  vexatious  indictments  for  certain  mis- 
demeanours.** 

7.  Where,  in  the  opinion  of  the  Board  of  Trade,  inconvenience 
would  arise  or  be  caused  in  any  case  from  the  registry  of  the  names 
of  all  the  proprietors  of  the  newspaper  (either  owing  to  minority, 
coverture,  absence  from  the  United  Kingdom,  minute  subdivision 
of  shares,  or  other  special  circumstances),  it  shall  be  lawful  for  the 
Board  of  Trade  to  authorize  the  registration  of  such  newspaper  in 
the  name  or  names  of  some  one  or  more  responsible  "  representative 
proprietors." 

8.  A  register  of  the  proprietors  of  newspapers  as  defined  by  this 
Act  shall  be  established  under  the  superintendence  of  the  registrar. 

^.  It  shall  be  the  duty  of  the  printers  and  publishers  for  the  time 
being  of  every  newspaper  to  make  or  cause  to  oe  made  to  the  Begistrr 
Office  on  or  before  the  thirty-first  of  July,  one  thousand  eight  hundred 
and  eighty-one,  and  thereafter  annually  in  the  month  of  July  in  every 
year,  a  return  of  the  following  particulars  according  to  the  Schedule 
A.  hereunto  annexed — that  is  to  say, 

(o.)  The  title  of  a  newspaper : 

(b.)  The  names  of  all  the  proprietors  of  such  newspaper,  together 

with  their  respective  occupations,  places  of  business  (if  any), 

and  places  of  residence. 

JO.  If  within  the  further  period  of  one  month  after  the  time  herein- 
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heiore  appointed  for  tho  making  of  any  return  as  to  any  newspaper    ^*  ^  45  Vicr. 
5uch  return  be  not  made,  then  each  printer  and  publisher  of  such  ^lif' 

newspaper  shall,  on  conviction  thereof,  be  liable  to  a  penalty  not  omission  to 
exceeding  twenty-five  pounds,  and  also  to  be  directed  by  a  summary  JJturn^"'**^ 
order  to  make  a  return  within  a  specified  time. 

1 1.  Any  party  to  a  transfer  or  transmission  of  or  dealing  with  any  power  to  party 
share  of  or  interest  in  any  newspaper,  whereby  any  person  ceases  to  l>e  to  mako  return. 
a  proprietor,  or  any  new  proprietor  is  introduced,  may  at  any  time 

make  or  cause  to  be  made  to  the  flegistry  Office  a  return  according  to 
the  Schedule  B.  hereunto  annexed,  and  containing  the  particulars 
therein  set  forth. 

12.  If  any  person  shall  knowingly  and  wilfully  make  or  cause  to  Penalty  for 

be  made  any  return  by  this  Act  required  or  permitted  to  be  made  in  wiifal  misrepro- 
which  shall  be  inserted  or  set  forth  the  name  of  any  person  as  a  Jmissicm  ftom 
proprietor  of  a  newspaper  who  shall  not  be  a  proprietor  thereof,  or  in  return, 
which  there  shall  be  any  misrepresentation,  or  from  which  there  shall 
be  any  omission  in  respect  of  any  of  the  particulars  by  this  Act 
required  to  be  contained  tnerein,  whereby  such  return  shall  be  mislead- 
ing, or  if  any  proprietor  of  a  newspaper  shall  knowingly  and  wilfully 
permit  any  such  return  to  be  made  which  shall  be  misleading  as  to 
any  of  the  particulars  with  reference  to  his  own  name,  occupation, 
place  of  business  (if  any),  or  place  of  residence,  then  and  in  every  such 
'Case  every  such  offender  being  convicted  thereof  shall  be  liable  to  a 
penalty  not  exceeding  one  hundred  pounds. 

13.  it  shall  be  the  duty  of  the  registrar,  and  he  is  hereby  required,  Registrar  to 
forthwith  to  register  every  return  made  in  conformity  with  the  provi-  JeeSter*'*'"' *° 
sions  of  this  Act  in  a  book  to  be  kept  for  that  purpose  at  the  Registry  ' 

Office,  and  called  "  The  Register  of  Newspaper  Proprietors,"  and  all 
persons  shall  be  at  liberty  to  search  and  inspect  the  said  book  from 
time  to  time  during  tiie  hours  of:  business  at  the  Registry  Office,  and 
any  person  may  require  a  copy  of  any  entry  in  or  an  extract  from  the 
book,  to  be  certified  by  the  registrar  or  his  deputy  for  the  time  being, 
or  under  the  official  seal  of  the  registrar. 

14.  There  shall  be  paid  in  respect  of  the  receipt  and  entry  of  returns  Fees  payable 
made  in  conformity  with  the  provisions  of  this  Act,  and  for   the  ^J^cel?*'*" 
inspection  of  the  register  of  newspaper  proprietors,  and  for  certified 

copies  of  any  entry  therein,  and  in  respect  of  any  other  services  to  be 
performed  by  the  registrar,  such  fees  (if  any)  as  the  Board  of  Trade, 
with  the  approval  of  the  Treasury,  may  direct,  and  as  they  shall  deem 
requisite  to  defray  as  well  the  additional  expenses  of  tne  Registry 
Office  caused  by  the  provisions  of  this  Act  as  also  the  further  remu- 
Jierations  and  salaries  (if  any)  of  the  registrar,  and  of  any  other 
persons  employed  under  him  in  the  execution  of  this  Act,  and  such 
fees  shall  be  dealt  with  as  the  Treasury  may  direct. 

15.  Every  copy  of  an  entry  in  or  extract  from  the  register  of  news-  Copies  of 

Saper  proprietors,  purporting  to  be  certified  by  the  registrar  or  his  JJfjJjJJ^^ 
eputy  for  the  time  being,  or  under  the  official  seal  of  the  registrar,  renter  to  be 
shall  be  received  as  conclusive  evidence  of  the  contents  of  the  said  evidence, 
register  of  newspaper  proprietors,  so  far  as  the  same  appear  in  such 
copy  or  extract  without  proof  of  the  signature  thereto  or  of  the  seal  of 
office  affixed  thereto,  and  evei*y  such  certified  copy  or  extract  shall  in 
.all  proceedings,  civil  or  crimmal,  be  accepted  as  sufficient  prima  facie 
evidence  of  ail  the  matters  and  things  thereby  appearing,  unless  and 
until  the  contrary  thereof  be  shown. 

16.  All  penalties  under  this  Act  maybe  recovered  before  a  court  of  ^®®**,T?^?L 

fT.j..         .  ■'•jjiJ'Lcs  T*      penaluesaad 

summary  jurisdiction  in  manner  provided  by  the  Summary  Jnns-  bnfbroement 
diction  Acts,  ©r  oruera. 
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44  A  45  Vict 
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refinltiona. 


x4  &  15  Vict, 
c.  93. 

Newspaper 
belonging  to  ft 
joint  stock 
company. 

Act  not  to 
extend  to 
Scotland. 
Short  title. 


Summarj  orders  under  this  Act  may  be  made  by  a  court  of 
summary  jurisdiction,  and  enforced  in  manner  provided  by  section 
34  of  the  Summary  Jurisdiction  Act,  1879;  ^^'^*  ^^^  *^®  purposes  of 
this  Act,  that  section  shall  be  deemed  to  apply  to  Ireland  in  tne  same 
manner  as  if  it  were  re-enacted  in  this  Act. 

17.  The  expression  "a  court  of  summary  jurisdiction "  has  in 
England  the  meanings  assigned  to  it  by  the  Summary  Juriadictioa 
Act,  1879 »  Si°<^  i^  Ireland  means  any  justice  or  justices  of  the  peace, 
stipendiary  or  other  magistrate  or  magistrates,  having  jurisdiction 
under  the  Summaiy  Jurisdiction  Acts. 

The  expression  **  Summary  Jurisdiction  Acts  *'  has  as  regards 
England  the  meanings  assigned  to  it  by  the  Summary  Jurisdiction 
Act,  1879 ;  A^^  s«  regards  Ireland  means  within  the  police  district  of 
Dublin  metropolis  the  Acts  regulating  the  [X>wer8  and  duties  of 
justices  of  the  peace  for  such  district,  or  of  the  police  of  that  district, 
and  elsewhere  in  Ireland  the  Petty  Sessions  (Ireland)  Act,  185 1,  and 
any  Act  amending  the  same. 

18.  The  provisions  as  to  the  registration  of  newspaper  proprietors 
contained  in  this  Act  shall  not  apply  to  the  case  of  any  newspaper 
which  belongs  to  a  joint  stock  company  duly  incorporated  under  and 
subject  to  the  provisions  of  the  Companies  Acts,  1862  to  1879. 

19.  This  Act  shall  not  extend  to  Scotland. 

20.  This  Act  may  for  all  purposes  be  cited  as  the  Newspaper  Libel 
and  Registration  Act,  1881. 


THE  SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 

SCHEDULE  A. 
Return  made  pursuant  to  the  Newspaper  Libel  and  Registration  Act,  1881. 


Title  of  the 
Newspaper. 


Names  of 

the 
Proprietors. 


^  . .  Places  of  Places  of 

Occupations  business  (if  Residence  of 

„  o^  V\®        I  any)  of  the  the 

Proprietors.  ,  Proprietors.  Proprietoi^. 


SCHEDULE  B. 
Return  made  pursuant  to  the  Newspaper  Libel  and  Registration  Act,  1881. 


Title  of 
Newspaper. 


Names  of 

Persons  who 

cease  to  be 


Names  of 

Persons 

who  become 


rroprietors.    Proprietors. 


Occupation 

of  new 
Proprietors. 


Places  of 
business  (if 
any)  of  new 
Proprietors. 


Places  of 
Residence  of 

new 
Proprietors. 
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45  &  46  Vict.  cap.  40.  as  *  46  vict. 

0.  40. 

-4n  Act  to  amend  tlie  Law  of  Copyright  relating  to  Musical  

Compositions. — iioth  August,  1882]. 

Whekeas  it  is  expedient  to  amend  the  law  relating  to  copyright  in 
masical  compositions,  and  to  protect  the  public  from  vexations  pro- 
ceedings for  the  recovery  of  penalties  for  the  unauthorized  performance 
of  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  On  and  after  the  passing  of  this  Act  the  proprietor  of  the  copy-  Printed  notice 
ri^ht  in  any  musical  composition  first  published  after  the  passing  of  restraining 
this  Act,  or  his  assignee,  who  shall  be  entitled  to  and  be  desirous  of  fo^^w! 
retaining  in  his  own  hands  exclusively  the  right  of  public  representa- 
tion or  performance  of  the  same,  shall  print  or  cause  to  be  printed 

upon  the  title-page  of  every  published  copy  of  such  musical  composi- 
tion a  notice  to  the  effect  that  the  right  of  public  representation  or 
performance  is  reserved. 

2.  In  case,  after  the  passing  of  .this  Act,  the  right  of  public  Provision  when 
representation  or  performance  of,  and  the  copyright  in,  any  musical  "<?]*'  of  perform- 
composition  shall  be  or  become  vested  before  publication  of  any  copy  ^pyright  are 
thereof  in  different  owners,  then,  if  the  owner  of  the  right  of  public  vested  in 
representation  or  performance  shall  desire  to  retain  the  same,  he  oJSSera.' 
shall,  before  any  such  publication  of  any  copy  of  such  musical  com- 
position, give  to  the  owner  of  the  copyright  therein  notice  in  writing 
requiring  him  to  print  upon  every  copy  of  such  musical  composition, 

a  notice  to  the  enect  that  the  right  of  public  representation  or  per- 
formance is  reserved ;  but  in  case  the  right  of  public  representation  or 
performance  of,  and  the  copyright  in  any  musical  composition  shall, 
after  publication  of  any  copy  thereof  subsequently  to  the  passing  of 
this  Act,  first  become  vested  in  different  owners,  and  such  notice  as 
aforesaid  shall  have  been  duly  printed  on  all  copies  published  after  the 
passing  of  this  Act  previously  to  such  vesting,  then,  if  the  owner  of 
the  right  of  performance  and  representation  shall  desire  to  retain  the 
same,  he  shall,  before  the  publication  of  any  further  copies  of  such 
musical  composition,  give  notice  in  writing  to  the  person  in  whom 
the  copyright  shall  be  then  vested,  requiring  him  to  print  such  notice 
as  aforesaid  on  every  copy  of  such  musical  composition  to  be  there- 
after published. 

3.  If  the  owner  for  the  time  being  of   the    copyright    in  any  Penalty  on 
musical  composition   shall,   after   due    notice  being   given  to   him  owner  of  copy- 
or  his  predecessor  in  title  at  the  time,   and  generally  in  accord-  ^mpliance  with 
ance  with  the  last  preceding  section,  neglect  or  fail  to  print  legibly  notice  from 
and  conspicuously  upon  every  copy  of  such  composition  published  by  wJiiSLlJje. 
him  or  by  his  authority,  or  by  any  person  lawtuUy  entitled  to  pub- 
lish the    same,  and    claiming    through   or  under  him,   a  note  or 
memorandum  stating  that  the  right  of  public  representation  or  per- 
formance   is    reserved,  then  and  in  such  case,  the  owner  of   the 
copyright  at  the  time  of  the  happening  of  such  neglect  or  default, 

shall  forfeit  and  pay  to  the  owner  of  the  right  of  public  representa- 
tion or  performance  of  such  composition  the  sum  of  twenty  pounds, 
to  be  recovered  in  any  court  of  competent  jurisdiction. 

4.  Notwithstanding  the  provisions  of  the  Act  passed  in  the  third  costs, 
and  fourth  years  of  Sis  Majesty  King  William  the  Fourth,  to  amend  3*4  Will.  4, 
the  laws  relating  to  dramatic  literary  property,  or  any  other  Act  in  ^'  *^* 
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4  j  ft  46  Vict. 
c.  40. 


Short  title. 


which  those  provisions  are  incorporated,  the  coats  of  any  action  or 
proceedings  for  penalties  or  damages  in  respect  of  the  nnanthorized 
representation  or  performance  of  any  musical  composition  published 
before  the  passing  of  this  Act  shall,  in  cases  in  wnich  the  plaintiff 
shall  not  recover  more  than  fort^  shillings  as  penalty  or  damages^  be 
in  the  discretion  of  the  court  or  judge  before  whom  such  action  or  pro* 
ceedings  shall  be  tried. 

5.  Tnis  Act  may  be  cited  as  the  Copyright  (Musical  Compositions) 
Act,  1882. 


46  ft  47  Vict. 
c.  57. 


Short  title. 


Division  of  Act 
into  parts. 


Commencement 
of  Act. 


46  &  47  Vict.  cap.  57. 

An  Act  io  amend  and  consolidate  the  Law  relating  to  Faients  for 
Inventions,  Registration  of  Designs,  and  of  Trade  Marks. — [,'2^tk 
Atigtbst  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

PART  I. 
Preliminary. 

1.  This  Act  may  be  cited  as  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883. 

2.  This  Act  is  divided  into  parts,  as  follows : — 

Part  1. — Preliminary. 
Part  IL — Patents. 
Part  III. — Designs. 
Part  IV. — ^TiiADE  Marks. 
Part  V. — General. 

3.  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence 
from  and  immediately  after  the  thirty-£rst  day  of  December  one 
thousand  eight  hundred  and  eighty-three. 


Apiplicatlon  for 
r^nstration  of 
desiffUB. 


PART  III. 

Designs. 

Registration  of  Designs, 

47.  (i)  The  comptroller  may,  on  application  by  or  on  behalf  of  any 
person  claiming  to  be  the  proprietor  of  any  new  or  original  design  not 
previouslpr  published  in  the  United  Kingdom,  register  the  design 
under  this  part  of  this  Act 

(2)  The  application  must  be  made  in  the  form  set  forth  in  the  First 
Schedule  to  this  Act,  or  in  such  other  form  as  may  be  from  time  to 
time  prescribed,  and  must  be  left  at>  or  sent  by  post  to,  the  patent 
office  in  the  prescribed  manner. 

(3.)  The  application  must  contain  a  statement  of  the  nature  of  the 
design,  and  the  class  or  classes  of  goods  in  which  the  applicant  desires 
that  the  design  be  registered. 

(4.)  The  same  design  may  be  registered  in  more  than  one  class. 

(5.)  In  case  of  douot  as  to  the  class  in  which  a  design  ought  to  be 
registered,  the  comptroller  may  decide  the  question. 
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(6.)  The  comptroller  may,  if  he  thinks  fit,  refuse  to  register  any    46  *^47  Vict. 
design  presented  to  him  for  registration,  but  any  person  aggrieved  by  -1_L' 

any  such  refusal  may  appeal  tnerefrom  to  the  Board  of  Trade. 

(7.)  The  Board  of  Trade  shall,  if  required,  hear  the  applicant  and 
the  comptroller,  and  may  make  an  order  determining  whether,  and 
subject  to  what  conditions,  if  any,  registration  is  to  be  permitted. 

48.  (i.)  On  application  for  registration  of  a  design,  the  applicant  Drawintrs, &c. 
shall  furnish  to  me  comptroller  the  prescribed  number  of  copies  of  J^^pJSiiSnf 
drawings,  photographs,  or  tracings  of  the  design  suflScient,  in  the 

opinion  of  the  comptroller,  for  enabling  him  to  identify  the  design ;  or 
the  applicant  may,  instead  of  such  copies,  furnish  exact  representations 
or  specimens  of  the  design. 

(2.)  The  comptroller  may,  if  he  thinks  fit,  refuse  any  drawing, 
photograph,  tracing,  representation,  or  specimen  which  is  nSt,  in  his 
opinion,  suitable  for  the  official  records. 

49.  (i.)  The  comptroller  shall  grant  a  certificate  of  registration  to  Certificate  of 
the  proprietor  of  the  design  when  registered.  regUtratloD. 

(2.)  The  comptroller  may,  in  case  of  loss  of  the  original  certificate, 
or  in  any  other  case  in  which  he  deems  it  expedient,  grant  a  copy  or 
copies  of  the  certificate. 

Copyright  in  Registered  Desig^is, 

50.  (i.)  When  a  design  is  registered,  the  registered  proprietor  of  the  Copyright  on 
design  shall,  subject  to  the  provisions  of  this  Act,  have  copyright  in  "8"^'*^*<*°' 
the  design  during  five  years  from  the  date  of  registration. 

(2.)  Before  delivery  on  sale  of  any  articles  to  which  a  registered 
design  has  been  applied,  the  proprietor  must  (if  exact  representations 
or  specimens  were  not  furnished  on  the  application  for  registration), 
furnish  to  the  comptroller  the  prescribed  number  of  exact  representa- 
tions or  specimens  of  the  design ;  and  if  he  fails  to  do  so,  the  comp- 
troller may  erase  his  name  from  the  register,  and  thereupon  his 
copyright  in  the  design  shall  cease. 

51.  Before  delivery  on  sale  of  any  articles  to  which  a  registered  Marking  regis- 
design  has  been  applied,  the  proprietor  of  the  design  shall  cause  each  ^^'^  de«ign«. 
such  article  to  be  marked  witn  the  prescribed  mark,  or  with  the  pre- 
scribed word  or  words,  or  figures,  denoting  that  the  design  is  registered; 

and  if  he  fails  to  do  so,  the  copyright  in  the  design  shall  cease,  unless 
the  proprietor  shows  that  he  took  all  proper  steps  to  ensure  the  marking 
of  the  article. 

52.  (i.)  During  the  existence  of  copyright  in  a  design,  the  design  Inipectionof 
shall  not  be  open  to  inspection  except  by  the  proprietor,  or  a  person  SJjS^^ 
authorized  in  writing  by  the  proprietor,  or  a  person  authorized  oy  the 
comptroller  or  by  the  court,  and  furnishing  such  information  as  may 

enable  the  comptroller  to  identify  the  design,  nor  except  in  the  presence 
of  the  comptroller,  or  of  an  officer  acting  under  him,  nor  except  on 
payment  of  the  prescribed  fee ;  and  the  person  making  the  inspection 
shall  not  be  entitled  to  take  any  copy  of  the  design,  or  of  any  part 
thereof. 

(2.)  When  the  copyright  in  a  design  has  ceased,  the  design  shall  be 
open  to  inspection,  and  copies  thereof  may  be  taken  by  any  person  on 
payment  of  the  prescribed  fee. 

53.  On  the  request  of  any  person  producing  a  particular  design,  information  a« 
together  with  its  mark  of  registration,  or  producing  only  its  mark  of  ^  exiBteuce  of 
registration,  or   fumishmg   such   information    as   may  enable  the  ®**Py"8***' 
comptroller  to  identify  the  design,  and  on  payment  of  the  prescribed 

fee,  it  shall  be  the  duty  of  the  comptroller  to  inform  such  person 
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*  .^^y*"'    whether  the  registration  still  exists  in  respect  of  such  design,  and 
I — '         if  so,  in  respect  of  what  class  or  classes  of  goods,  and  stating  also 
the  date  of  registration,  and  the  name  and  address  of  the  registered 
proprietor. 

54.  If  a  registered  design  is  nsed  in  mannfactnre  in  any  foreign 
coujitry  and  is  not  used  in  this  country  within  six  months  of  its 
registration  in  this  country,  the  copyright  in  the  design  shall  cease. 


Ceiser  of  oopy- 
riffht  in  certain 
events. 


Register  of  Designs. 

RegiBterof  55'  (i.)  There  shall  be  kept  at  the  Patent  Office  a  book  called  the 

designs.  «*  Register  of  Designs,"  wherein  shall  be  entered  the  names  and 

addresses  of  proprietors  of  registered  designs,  notifications  of  asaisn- 

ments  amd  of  transmissions  of  registered  designs,   and  sach  omer 

matters  as  may  from  time  to  time  be  prescribed. 

(2.)  The  register  of  designs  shall  be  primd  facie  evidence  of  any 

matters  by  this  Act  directed  or  authorized  to  be  entered  therein. 

Fees. 

Feet  on  56.  There  shall  be  paid  in  respect  of  applications  and  registration 

registration,  Ac.  ^j^^  other  matters  under  this  part  of  this  Act  such  fees  as  may  be 
from  time  to  time,  with  the  sanction  of  the  Treasury,  prescribed  by 
the  Board  of  Trade ;  and  such  fees  shall  be  levied  ana  paid  to  the 
account  of  Her  Majesty's  Exchequer  in  such  manner  as  the  Treasaiy 
shall  from  time  to  time  direct. 


Exhibition  at 
industrial  or 
interaational 
exhibition  not  to 

f prevent  or 
nvalidate 
registration. 


Penalty  on 
piracy  of 
registered 
design. 


Industrial  and  Intematioiial  Exhibitions, 

57.  The  exhibition  at  an  industrial  or  international  exhibition, 
certified  as  such  by  the  Board  of  Trade,  or  the  exhibition  elsewhere 
during  the  period  of  the  holding  of  the  exhibition,  without  the  privity 
or  consent  of  the  proprietor,  of  a  design,  or  of  any  article  to  which 
a  design  is  applied,  on  the  publication,  during  the  holding  of  any 
such  exhibition,  of  a  description  of  a  design,  shall  not  prevent 
the  design  from  being  registered,  or  invalidate  the  registration 
thereof,  provided  that  both  the  following  conditions  are  complied 
with,  namely : 

(a.)  The  exhibitor  must,  before  exhibiting  the  design  or  article,  or 
publishing  a  description  of  the  design,  give  the  comptroller  the 
prescribed  notice  of  his  intention  to  do  so ;  and 

(6.)  The  application  for  registration  must  be  made  before  or  within 
six  months  from  the  date  of  the  opening  of  the  exhibition. 

Legal  Proceedings, 
5S.  During  the  existence  of  copyright  in  any  design — 

(a.)  It  shall  not  be  lawfnl  for  any  person  without  the  license  or 
written  consent  of  the  registered  proprietor  to  apply  such  design 
or  any  fraudulent  or  obvious  imitation  thereof,  in  the  class  or 
classes  of  goods  in  which  such  design  is  registered,  for  purposes 
of  sole  to  any  article  of  manufacture  or  to  any  substance 
artificial  or  natural  or  partly  artificial  and  partly  natural :  and 

(&.)  It  shall  not  be  hiwful  for  any  person  to  publish  or  expose  for 
sale  any  article  of  manufacture  or  any  substance  to  which  such 
design  or  any  fraudulent  or  obvious  imitation  thereof  shall 
have  been  so  applied,  knowing  that  the  same  has  been  so 
applied  without  the  consent  of  uie  registered  proprietor. 
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Any  person  who  acts  in  contravention  of  this  section  shall  be  liable    ^6 &47  v»ct. 
for  every  offence  to  forfeit  a  sam  not  exceeding  fifty  pounds  to  the  1 — ' 

registered  proprietor  of  the  design,  who  may  recover  such  sum  as  a 
simple  contract  debt  by  action  in  any  court  of  competent  jurisdiction. 

59.  Notwithstandijag  the  remedy  given  by  this  Act  for  the  recovery  Action  for 
of  s«uch  penalty  as  aforesaid,  the  registered  proprietor  of  any  design  <**«»•»««• 
may  (if  he  elects  to  do  so)  bring  an  action  for  the  recovery  of  any 
damages  arising  from  the  application  of  any  such  design,  or  of  any 
fraudulent  or  obvious  imitation  thereof  for  the  purpose  of  sale,  to  any 
article  of  manufacture  or  substance,  or  from  the  publication,  sale,  or 
exposure  for  sale  by  any  person  of  any  article  or  substance,  to  which 

such  design  or  any  fraudulent  or  obvious  imitation  thereof  shall  have 
been  so  applied,  such  person  knowing  that  the  proprietor  had  not 
given  his  consent  to  such  application. 

Definiiioiis, 

60.  In  and  for  the  purposes  of  this  Act — 

**  Design"  means  any  design  applicable  to  any  article  of  manufacture,  Definition  of 
or  to  any  substance  artificial  or  natural,  or  partly  artificial  and  partly  «^^''^j .. 
natural,  whether  the  design  is  applicable  for  the  pattern,  or  for  the       ^^^^ 
shape  or  configuration,  or  for  the  ornament  thereof,  or  for  any  two  or 
more  of  Kuch  purposes,   and  by  whatever  means  it  is  applicable, 
whether    by    printing,     painting,     embroidering,    weaving,    sewing, 
modelling,  casting,   embossing,   engraving,   staining,   or    any  other 
means  whatever,  manual,  mechanical,  or  chemical,  separate  or  com- 
bined, not  being  a  design  for  a  sculpture,  or  other  thing  within  the 
protection  of  the  Sculpture  Copyright  Act  of  the  year  18 14  (fifty- 
fourth  George  the  Third,  chapter  fifty-six). 

**  Copyright"  means  the  exclusive  right  to  apply  a  design  to  any 
article  of  manufacture  or  to  any  such  substance  as  aforesaid  in  the 
class  or  classes  in  which  the  design  is  registered. 

61.  The  author  of  any  new  and  original  degtign  shall  be  considered  Definition  of 
the  proprietor  thereof,  unless  he  executed  the  work  on  behalf  of  proprietor, 
another  person  for  a  good  or  valuable  consideration,  in  which  case 

such  person  shall  be  considered  the  proprietor,  and  every  ])erson 
acquiring  for  a  good  or  valuable  consideration  a  new  and  original 
design,  or  the  right  to  apply  the  same  to  any  such  article  or  substance 
as  aforesaid,  either  exclusively  of  any  other  person  or  otherwise,  and 
also  every  person  on  whom  the  property  in  such  design  or  such  right 
to  the  application  thereof  shall  devolve,  shall  be  considered  the  pro- 
pnetor  of  the  design  in  the  respect  in  which  the  same  may.  have  been 
80  acquired,  and  to  that  extent,  but  not  otherwise. 

PART  V. 

Genera^l. 

Patent  Office  and  Proceedings  tliereat, 

82.  (i.)  The  Treasury  may  provide  for  the  purposes  of  this  Act  an  Patent  Office, 
office  with  all  requisite  buildings  and  conveniences,  which  shall  be 
called,  and  is  in  this  Act  referred  to  as,  the  Patent  Office. 

^2.)  Until  a  new  patent  office  is  provided,  the  offices  of  the  Com- 
missioners of  Patents  for  inventions  and  for  the  registration  of  designs 
and  trade  marks  existing  at  the  commencement  of  this  Act  shall  be 
the  patent  office  within  the  meaning  of  this  Act. 

(3.)  The  patent  office  shall  be  under  the  immediate  control  of  au 
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46  &  47  Vict. 
C.57- 


Ofllccrsand 
clerks. 


Seal  of  palent 
office. 

Trast  not  to 
be  entered  in 
renters. 

Reftisal  to  grant 
patent,  Jtc.,in 
certain  cases. 

Entry  of  assign- 
ments and 
transmissions  in 
registers. 


Inspection  of 
and  extracts 
from  registers. 


Sealed  copies  to 
be  received  iu 
eyidence. 


Eeotlflcation  of 
registers  by 
court. 


officer  called  the  comptroller-general  of  patents,  designs,  and  trade 
marks,  who  shall  act  nnder  the  superintendence  and  direction  of  the 
Board  of  Trade. 

(4.}  Any  act  or  thing  directed  to  be  done  by  or  to  the  comptroUer 
may,  in  his  absence,  be  done  by  or  to  any  officer  for  the  time  being  in 
that  behalf  authorized  by  the  Board  of  Trade. 

83.  (i.)  The  Board  of  Trade  may  at  any  time  after  the  passing  of 
this  Act,  and  from  time  to  time,  subject  to  the  approval  of  the 
Treasury,  appoint  the  comptroller-general  of  patents,  designs,  and 
trade  marks,  and  so  many  examiners  and  other  officers  and  clerks, 
with  such  designations  and  duties  as  the  Board  of  Trade  think  fit, 
and  may  from  time  to  time  remove  any  of  those  officers  and  derks. 

(2.)  The  salaries  of  those  officers  and  clerks  shall  be  appointed  by 
the  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  and  the 
same  and  the  other  expenses  of  the  execution  of  this  Act  shall  be 
paid  out  of  money  provided  by  Parliament. 

84.  There  shall  be  a  seal  for  the  patent  office,  and  impressions 
thereof  shall  be  judicially  noticed  and  admitted  in  evidence. 

85.  There  shall  not  be  entered  in  any  register  kept  under  this  Act, 
or  be  receivable  by  the  comptroller,  any  notice  of  any  trust  expressed, 
implied  or  constructive. 

06.  The  comptroller  may  refuse  to  grant  a  patent  for  an  invention, 
or  to  register  a  design  or  trade  mark,  of  which  the  use  would,  in  his 
opinion,  be  contrary  to  law  or  morality. 

87.  Where  a  person  becomes  entitled  by  assignment,  transmission, 
or  other  operation  of  law  to  a  patent,  or  to  the  copyright  in  a 
registered  design,  or  to  a  registered  trade  mark,  the  comptroller  shall, 
on  request,  and  on  proof  of  title  to  his  satisfaction,  cause  the  name 
of  such  person  to  be  entered  as  proprietor  of  the  patent,  copyright 
in  the  design,  or  trade  mark,  in  the  register  of  patents,  designs,  or 
trade  marks,  as  the  case  may  be.  The  person  for  the  time  being 
entered  in  the  register  of  patents,  designs,  or  trade  marks,  as  pro- 
prietor of  a  patent,  copyright  in  a  design  or  trade  mark,  as  the  case 
may  be,  shall,  subject  to  any  rights  appearing  from  such  register  to 
be  vested  in  any  other  person,  have  power  absolutely  to  assign,  grant 
licenses  as  to,  or  otherwise  deal  with,  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment,  license,  or  dealing. 
Provided  that  any  equities  in  respect  of  such  patent,  design,  ot  trade 
mark  may  be  enforced  in  like  manner  as  in  respect  of  any  other 
personal  property. 

88.  Every  register  kept  under  this  Act  shall  at  all  convenient  Urnes 
be  open  to  the  inspection  of  the  public,  subject  to  such  regulations 
as|  may  be  prescribed ;  and  certified  copies,  sealed  with  the  seal  of 
the  patent  office,  of  any  entry  in  any  sucn  register  shall  be  given  to 
any  person  requiring  the  same  on  payment  of  the  prescribed  fee. 

89.  Printed  or  written  copies  or  extracts,  purporting  to  be  certified 
by  the  comptroller  and  sealed  with  the  seal  of  the  patent  office,  of  or 
from  patents,  specifications,  disclaimers,  and  other  documents  in  the 
patent  office,  and  of  or  from  registers  and  other  books  kept  there, 
shall  be  admitted  in  evidence  in  all  courts  in  Her  Majesty's  dominions, 
and  in  all  proceedings,  without  further  proof  or  production  of  the 
originals. 

90.  (i.)  The  Court  may,  on  the  application  of  any  person  aggrieved 
by  the  omission  without  sufficient  cause  of  the  name  of  any  person 
from  any  register  kept  under  this  Act,  or  by  any  entry  made  without 
sufficient  cause  in  any  such  register,  make  such  order  for  making, 
expunging,  or  varying  the  entry,  as  the  Court  thinks   fit ;    or  the 
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Conrt  may  refuse  the  application ;  and  in  either  case  may  make  such    ^6  A  47  Vici. 
order  with  respect  to  tne   costs   of  the  proceedings   as   the  Court  111' 

thinks  fit. 

(2.)  The  Court  may  in  any  proceeding  under  this  section  decide 
any  question  that  it  may  he  necessary  or  expedient  to  decide  for 
the  rectification  of  a  register,  and  may  direct  an  issue  to  be  tried 
for  the  decision  of  any  question  of  fact,  and  may  award  damages  to 
the  party  aggrieved. 

(3.)  Any  order  of  the  Court  rectifying  a  register  shall  direct  that 
due  notice  of  the  rectification  be  given  to  the  comptroller. 

91.  The  comptroller  may,  on  request   in  writing,  accompanied  by  power  for 

the  prescribed  fee,—  comptroller  to 

^  correct  clerical 

(a.)  Correct  any  clerical  error  in  or   in   connexion  with  an  appli-  errors, 
cation  for  a  j^atent,  or  for  registration  of   a  design  or  trade 
mark;  or 

(6.)  Correct  any  clerical  error  in  the  name,  style,  or  address  of  the 
registered  proprietor  of  a  patent,  design,  or  trade  mark. 

(c.)  Cancel  the  entry,  or  part  of  the  entry,  of  a  trade  mark  on  the 
register :  Provided  that  the  applicant  accompanies  his  request 
by  a  statutory  declaration  made  by  himself,  Stating  his  name, 
address,  and  calling,  and  that  he  is  the  person  whose  name 
appears  on  the  register  as  the  proprietor  of  the  said  trade  mark. 

92.  (i.)  The  registered  proprietor  of  any  registered  trade  mark  may  Alteration  of 
apply  to  the  Court  for  leave  to  add  to  or  alter  such  mark  in  any 'e^**^'^™"**- 
particular,  not  being  an  essential  particular  within  the  meaning  of 

this  Act,  and  the  Court  may  refuse  or  grant  leave  on  such  terms 
as  it  may  think  fit. 

(2.)  Notice  of  any  intended  application  to  the  Court  under  this 
section  shall  be  given  to  the  comptroller  by  the  applicant ;  and  the 
comptroller  shall  be  entitled  to  be  heard  on  the  application. 

(3.)  If  the  Court  grants  leave,  the  comptroller  snail,  on  proof  thereof 
and  on  payment  of  the  prescribed  fee,  cause  the  register  to  be  altered 
in  conformity  with  the  order  of  leave. 

93.  If  any  person  makes,  or  causes  to  be  made,   a  false   entry  in  Falsjficatioa  of 
any  register  kept  under  this  Act,  or  a  writing  falsely  purporting  to  J"Sjj^ 

be  a  copy  of  an  entry  in  any  such  register,  or  produces  or  tenders  or 
causes  to  be  produced  or  tendered  in  evidence  any  such  writing, 
knowing  the  entry  or  writing  to  be  false,  he  shall*  be  guilty  of  a 
misdemeanour. 

94.  Where  anv  discretionary  power  is  by  this  Act  given  to  the  Exercfae  of 
comptroller,  he  shall  not  exercise  that  power  adversely  to  the  applicant  diacretjonary 
for  a  patent,  or  for  amendment  of  a  specification,  or  for  registration  £Jmptro?ier. 
of  a  trade  mark  or  design,  without  (if  so  required  within  the  pre- 
scribed time  by  the  applicant)  giving  the  applicant  an  opportunity  of 

being  heard  personally  or  by  his  agent. 

95.  The  comptroller  may,  in  any  case  of  doubt  or  difficulty  arising  Power  of 

in  the  administration  of  any  of  the  provisions  of  this  Act,  apply  1^  2?**?°"?  *° 
either  of  the  law  officers  for  directions  in  the  matter.  of  ]® ^  o^fflceri! 

96.  A  certificate  purporting  to  be  under  the  hand  of  the  comp-  certificate  of 
troUer  as  to  any  entry,  matter,  or  thing  which  he  is  authorized  by  this  comptroller  lo 
Act,  or  any  general  rules  made  thereunder,  to  make  or  do,  shall  be  prima  ^  evidence. 
fcLcifi  evidence  of  the  entry  having  been  made,  and  of  the  contents 

thereof,  and  of  the  matter  or  thing  having  been  done  or  left  undone. 

97.  (i.)  Any  application,  notice,  or  other  document  authorized  or  Applications 
required  to  be  left  made  or  given  at  the  patent  office  or  to  the  comp-  ""^^f ^^^^^^^^  ^^ 
troller,  or  to  any  other  person  under  this  Act,  may  be  sent  by  a  pre- 
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paid  letter  through  the  post ;  and  if  so  sent  shall  be  deemed  to  have 
been  left  made  or  given  respectively  at  the  time  when  the  letter  con- 
taining the  same  would  be  delivered  in  the  ordinary  course  of  post. 

(2<)  In  proving  snch  service  or  sending,  it  shall  be  sufficient  to 
prove  that  the  letter  was  properly  addressed  and  pat  into  the  post. 

98.  Whenever  the  last  day  fixed  by  this  Act,  or  bjr  any.  rule  for  the 
time  being  in  force,  for  leaving  any  documentor  paying  any  fee  at  the 
Patent  Office  shall  fall  on  Christmas  Day,  Gbod  Friday,  or  on  a 
Saturday  or  Sunday,  or  any  day  observed  as  a  holiday  at  the  Bank  of 
England,  or  any  day  obsprved  as  a  daj  of  public  fast  or  thanksgiving, 
herein  referred  to  as  excluded  days,  it  shall  be  lawful  to  leave  sudi 
document  or  to  pay  such  fee  on  the  day  next  following  such  excluded 
day,  or  days  if  two  or  more  of  them  occur  consecutively. 

99.  If  any  person  is,  by  reason  of  infancy,  lunacy,  or  other  inability, 
incapable  of  making  any  declaration  or  doing  anything  required  or 
permitted  by  this  Act  or  by  any  rules  made  under  the  authority  of 
this  Act,  then  the  Guardian  or  committee  (if  any)  of  such  incapable 
person,  or  if  there  be  none,  any  person  appointed  by  any  court  or  • 
judge  possessing  jurisdiction  in  respect  of  tne  property  of  incapable 
persons,  upon  the  petition  of  any  person  on  behalf  of  such  incapable 
person,  or  of  any  other  person  interested  in  the  making  such  declara- 
tion or  doing  such  thing,  may  make  such  declaration  or  a  declaration 
as  nearly  corresponding  thereto  as  circnmstances  permit,  and  do  snch 
thing  in  the  name  and  on  behalf  of  such  incapable  person,  and  all  acts 
done  by  snch  substitute  shall  for  the  purposes  of  this  Act  be  as 
effectual  as  if  done  by  the  person  for  whom  he  is  substituted. 

100.  Copies  of  all  specifications,  drawings,  and  amendments  left 
at  the  Patent  Office  after  the  commencement  of  this  Act,  printed  for 
and  sealed  with  the  seal  of  the  Patent  Office,  shall  be  transmitted  to 
the  Edinburgh  Museum  of  Science  and  Art,  and  to  the  Enrolments 
Office  of  the  Chanceiy  Division  in  Ireland,  and  to  the  Bolls  Office  in 
the  Isle  of  Man,  within  twenty-one  days  after  the  same  shall  respec- 
tively have  been  accepted  or  allowed  at  the  Patent  Office  ;  and  certi- 
fied copies  of  or  extracts  from  any  such  documents  shall  be  given  to 
any  person  requiring  the  same  on  payment  of  the  prescribed  fee ;  and 
any  such  copy  or  extract  shall  be  admitted  in  evidence  in  all  courts  in 
Scotland  and  Ireland  and  in  the  Isle  of  Man  without  further  proof  or 
production  of  the  originals. 

10 1.  (i.)  The  Board  of  Trade  may  from  time  to  time  make  such 
general  rules  and  do  such  things  as  they  think  exx>edient,  subject  to 
the  provisions  of  this  Act — 

(a.)  For  regulating  the  practice  of  registration  under  this  Act : 

(&.)  For  classifying  goods  for  the  purposes  of  designs  and  trade 
marks : 

(c.)  For  making  or  requiring  duplicates  of  specifications,  amend- 
ment, dra\¥ings,  and  other  documents  : 

((2.)  For  securing  and  regulating  the  publishing  and  selling  of 
copies,  at  snch  prices  and  in  snch  manner  as  the  Board  of 
Trade  think  fit,  of  specifications,  drawings,  amendments,  and 
other  documents : 

(e.)  For  securing  and  regulating  the  making,  printing,  publishing, 
and  selling  of  indexes  to,  and  abridgments  of,  specificationa 
and  other  documents  in  the  Patent  Office ;  and  providing  for  the 
inspection  of  indexes  and  abridgments  and  other  documents : 

(/. )  For  regulating  (with  the  approval  of  the  Treasury)  the  presen- 
tation of  copies  of  Patent  Office  publications  to  patentees  and 
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to  public  authorities,  bodies,  and  institntions  at  home  and     4^  *  47  Vicr, 
abroad:  "il!!- 

{g^  Generally  for  regulating  the  business  of  the  Patent  Office,  and 
all  things  by  this  Act  placed  under  the  direction  or  control  of 
the  comptroller,  or  of  the  Board  of  Trade. 

(2.)  Any  of  the  forms  in  the  First  Schedule  to  this  Act  may  be 
altered  or  amended  by  rules  made  by  the  Board  as  aforesaid. 

(3.)  General  rules  may  be  made  under  this  section  at  any  time 
after  the  passing  of  this  Act,  but  not  so  as  to  take  effect  before  the 
commencement  of  this  Act,  and  shall  (subject  as  hereinafter  mentioned) 
be  of  the  same  effect  as  if  they  were  contained  in  this  Act,  and  shall 
be  iudicially  noticed. 

U(.)  Any  rules  made  in  pursuance  of  this  section  shall  be  laid 
before  both  Houses  of  Parliament,  if  Parliament  be  in  session  at  the 
time  of  making  thereof,  or,  if  not,  then  as  soon  as  practicable  after 
the  beginning  of  the  then  next  session  of  Parliament,  and  they  shall 
also  be  advertised  twice  in  the  official  journal  to  be  issued  by  the 
comptroller. 

(5.)  If  either  House  of  Parliament,  within  the  next  forty  days  after 
any  rules  have  been  so  laid  before  such  House,  resolve  that  such  rules 
or  any  of  them  ought  to  be  annulled,  the  same  shall  after  the  date  of 
such  resolution  be  of  no  effect,  without  prejudice  to  the  validity  of 
anything  done  in  the  meantime  under  such  rules  or  rule  or  to  the 
making  of  any  new  rules  or  rule. 

102.  The  comptroller  shall,  before  the  first  day  of  June  in  every  Annual  reporu 
year,  cause  a  report  respecting  the  execution  by  or  under  him  of  this  of  comptroUer. 
Act  to  be  laid  oefore  both  Houses  of  Parliament,  and  therein  shall 
include  for  the  year  to  which  each  report  relates  all  general  rules 
made  in  that  year  under  or  for  the  purposes  of  this  Act,  and  an 
account  of  all  fees,  salaries,  and  allowances,  and  other  money  received 
and  paid  under  this  Act. 

Intertiational  and  Colonial  Arrangements. 

T03.  (I.)  If  Her  Majesty  is  pleased  to  make  any  arrangement  with  international 
the  government  or  governments  of  any  foreign  state  or  states  for  f"*"^?^? 
mutual  protection  of  inventions,  designs,  and  trade  marks,  or  any  of  onnrcnaoiw, 
them,  then  any  person  who  has  applied  for  protection  for  any  inven-  designs,  and 
tion,  design,  or  trade  mark  in  any  such  state,  shall  be  entitled  to  a  *''"*°  mM"- 
patent  for  his  invention  or  to  registration  of  his  design  or  trade  mark 
(as  the  case  may  be)  under  this  Act,  in  priority  to  other  applicants ; 
and  such  patent  or  registration  shall  have  the  same  date  as  the  date 
of  the  protection  obtained  in  such  foreign  state. 

Provided  that  his  application  is  made,  in  the  case  of  a  patent 
within  seven  months,  and  in  the  case  of  a  design  or  trade  mark  within 
four  months,  from  his  applying  for  protection  in  the  foreign  state  with 
which  the  arrangement  is  m  force. 

Provided  that  nothing  in  this  section  contained  shall  entitle  the 
patentee  or  proprietor  of  the  design  or  trade  mark  to  recover  damages 
for  infringements  happening  prior  to  the  date  of  the  actual  acceptance 
of  his  complete  specification,  or  the  actual  registration  of  his  design 
or  trade  mark  in  this  country,  as  the  case* may  be. 

(2.)  The  publication  in  the  United  Kingdom,  or  the  Isle  of  Man 
during  the  respective  periods  aforesaid  of  any  description  of  the 
invention,  or  the  use  tnerein  during  such  periods  of  the  invention, 
or  the  exhibition  or  use  therein  during  such  periods  of  the  design, 
or  the  publication  therein  during  such  perioas  of  a  description  or 
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representation  of  the  design,  or  the  nse  therein  during  such  periods 
of  the  trade  mark,  shall  not  invalidate  the  patent  which  may  be 
granted  for  the  invention,  or  the  registration  of  the  desig^n  or  trade 
mark :  • 

(3.)  The -application  for  the  grant  of  a  patent,  or  the  registration 
of  a  design,  or  the  registration  of  a  trade  mark  under  this  section, 
must  he  made  in  the  same  manner  as  an  ordinary  application  under 
this  Act :  Provided  that,  in  the  case  of  trade  marks,  any  trade  mark 
the  registration  of  which  has  been  duly  applied  for  in  the  country  of 
origin  may  be  registered  under  this  Act : 

(4.)  The  provisions  of  this  section  shall  apply  onl^  in  the  case  of 
those  foreign  states  with  respect  to  which  Her  Majesty  shall  from 
time  to  time  by  Order  in  Council  declare  them  to  be  applicable,  and 
so  long  only  in  the  case  of  each  state  as  the  Order  in  Council  shall 
continue  in  force  with  respect  to  that  state. 

104.  (i.)  Where  it  is  made  to  appear  to  Her  Majesty  that  the  legis- 
lature of  any  British  possession  has  made  satisfactory  provision  for 
the  protection  of  inventions,  designs,  and  trade  marks,  patented  or 
registered  in  this  country,  it  shall  be  lawful  for  Her  Majestv  from 
time  to  time,  by  Order  in  Council,  to  apply  the  provisions  of  tne  last 

S receding  section,  with  such  variations  or  additions,  if  any,  as  to  Her 
[ajesty  in  Council  may  seem  fit,  to  such  British  possession. 
(2.)  An  Order  in  Council  under  this  Act  shall,  from  a  date  to  be 
mentioned  for  the  purpose  in  the  Order,  take  effect  as  if  its  provisions 
had  been  contained  in  this  Act;  but  it  shall  be  lawful  for  Her 
Majesty  in  Council  to  revoke  any  Order  in  Council  made  under  this 
Act. 

Offences, 

105.  (i.)  Any  person  who  represents  that  any  article  80I4  by  him 
is  a  patented  article,  when  no  patent  has  been  granted  for  the  same; 
or  describes  any  design  or  trade  mark  applied  to  any  article  sold  by 
him  as  registered  which  is  not  so,  shall  be  liable  for  every  offence  ou 
summary  conviction  to  a  fine  not  exceeding  five  pounds. 

(2.)  A  person  shall  be  deemed,  for  the  purposes  of  this  enactment, 
to  represent  that  an  article  is  patented  or  a  design  or  a  trade  mark  i? 
registered,  if  he  sells  the  article  with  the  word  "patent,"  "patented," 
"registered,"  or  any  word  or  words  expressing  or  implying  that  a 
patent  or  registration  has  been  obtained  for  the  article  stamped, 
engraved,  or  impressed  on,  or  otherwise  applied  to,  the  article, 

106.  Any  person  who,  without  the  authorityof  Her  Majesty,  or  any 
of  the  Eoyal  Family,  or  of  any  Government  Department,  assumes  or 
uses  in  connexion  with  any  trade,  business,  calling,  or  profession,  the 
Boyal  arms,  or  arms  so  nearly  resembling  the  same  as  to  be  calculated 
to  deceive,  in  such  a  manner  as  to  be  calculated  to  lead  other  persons 
to  believe  that  he  is  carrying  on  his  trade,  business,  calling,  or  pro- 
fession by  or  under  such  authoiity  as  aforesaid,  shall  be  liable  on 
sunmiary  conviction  to  a  fine  not  exceeding  twenty  pounds. 

Scotland,  Ireland,  §'c, 

107.  In  any  action  for  infringement  of  a  patent  in  Scotland  the 
provisions  of  this  Act,  with  respect  to  calling  in  the  aid  of  ah  assessor, 
shall  apply,  and  the  action  shall  be  tried  without  a  jury,  unless  the 
court  snail  *  otherwise  direct,  but  otherwise  nothing  shall  affect  -the 
jurisdiction  and  forms  of  process  of  the  courts  in  Scotland  in  such  an 
action  or  in  any  action  or  proceeding  respecting  a  patent  hitherto  com- 
petent  to  those  courts. 
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For  tlie  purposes  of  this  section  "  court  of  appeal "  shall  mean  any    46  &  47  Vict. 
court  to  wnicn  such  action  is  appealed.  *llil' 

108.  In   Scotland  anj    ofifence   under   this   Act   declared  to   be  Sannnary  pro- 
punishable  on  summary  conviction  may  be  prosecuted  in  the  sheriff  gJJJjJ^S*^ 
court.  .    * 

109.  (i.)  Proceedings    in    Scotland    for    revocation    of   a  patent  Proooedings  for 
shall  be  in  the  form  of  an  action  of  reduction  at  the  instance  of  JJJJnt^in"  °' 
the  Lord  Advocate,  or  at  the  instance  of  a  party  having  interest  Sootland. 
with  his  concurrence,  which  concurrence  may  be  given  on  just  cause 

shown  only. 

(2.)  Service  of  all  writs  and  summonses  in  that  section  shall  be 
made  according  to  the  forms  and  practice  existing  at  the  commence- 
ment of  this  Act. 

1 10.  All  parties  shall,  notwithstanding  anything  in  this  Act,  have  BMervatlon  of 
in  Ireland  their  remedies  under  or  in  respect  of  a  patent  as  if  the  same  fJJ^^'  ^ 
had  been  granted  to  extend  to  Ireland  only. 

111.  (I.)  The  provisions  of  this  Act  conferring  a  special  jurisdiction  General  aavios? 
on  the  court  as  defined  by  this  Act,  shall  not,  except  so  far  as  the  fof  J«j»dlctioii 
jurisdiction  extends,  affect  the  jurisdiction  of  any  court  in  Scotland  °  ^*    • 

or  Ireland  in  any  proceedings  relating  to  patents  or  to  designs  or  to 
trade  marks ;  and  with  reference  to  any  such  proceedings  in  Scotland, 
the  term  **  the  Court "  shall  mean  any  Lord  Ordinary  of  the  Court  of 
Session,  and  the  term  "  Court  of  Appeal "  shall  mean  either  Division 
of  the  said  Court;  and  with  reference  to  any  such  proceedings  in 
Ireland,  the  terms  **the  Court"  and  "the  Court  of  Appeal  "  respec- 
tively mean  the  High  Court  of  Justice  in  Ireland  and  Her  Majesty's 
Court  of  Appeal  in  Ireland. 

(2.)  If  any  rectification  of  a  register  under  this  Act  is  required 
in  pursuance  of  any  proceeding  in  a  court  in  Scotland  or  Ireland, 
a  copy  of  the  order,  decree,  or  other  authority  for  the  rectification, 
shall  be  served  on  the  comptroller,  and  ha  shall  rectify  the  register 
accordinglv. 

1 12.  Tnis  Act  shall  extend  to  the  Isle  of  Man,  and —  l«le  of  Man. 

(i.)  Nothing  in  this  Act  shall  affect  the  jurisdiction  of  the  courts 
in  the  Isle  of  Man,  in  proceedings  for  infringement  or  in  any 
action  or  proceeding  respecting  a  patent,  design,  or  trade  mark 
competent  to  those  courts; 

(2.)  The  punishment  for  a  misdemeanor  under  this  Act  in  the 
Isle  of  Man  shall  be  imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  a 
fine  not  exceeding  one  hundred  pounds,  at  the  disci'etion  of  the 
court; 

(3.)  Any  offence  under  this  Act  committed  in  the  Isle  of  Man, 
which  would  in  England  be  punishable  on  summary  conviction, 
may  be  prosecuted,  and  any  fine  in  respect  thereof  recovered,  at 
the  instance  of  any  person  aggrieved,  in  the  manner  in  which 
offences  punishable  on  summary  conviction  may  for  the  time 
being  be  prosecuted. 

Repeal;  TraneiHonal  Provisions ;  Savings. 

113.  The  enactments  described  in  the  Third  Schedule  to  this  Act  B«pMland 
are -hereby  repealed.    But  this  repeal  of  enactments  shall  not —  aavmg  for  pest 

(a.)  Affect  the  past  operation  of  any  of  those  enactments,  or  I®P®fi?^  x   jl 
any  patent  or  copyrijjht  or  right  to  use  a  trade  mark  granted  ****^    *** ''   ^' 
or  acquired,  or  application  pending,  or  appointment  made,  or 
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continued. 


46  ^  47  Vict.  compenBation  granted,  or  order  or  direction  made  or  given,  or 

-liZ'  right,  privilege,  obligation,   or    liability  acquired,    accraed^  or 

incurred,    or    anything    duly   done    or    suffered   under    or   bv 

any  of  those  enactments  before  or  at  the  commencement  of  this 

Act;  or 
(b.)  Interfere  with  the  institution  or  prosecution  of  any  action  or 

proceeding,  civil  or  criminal,  in  respect  thei*eof,  and  any  such 

proceeding  may  be  carried  on  as  if  thin  Act  had  not  been 

passed;  or 
(c.)  Take  away  or  abridge  any  protection  or  benefit  in  relation  to 

any  such  action  or  proceeding. 

Former  registers      1 14.  (i.)  The  registers  of  patents  and  of  proprietors  kept  under  any 
to  be  deemed       enactment  repealed  by  this  Act  shall  respectively  be  deemed  parts  of 

the  same  book  as  the  register  of  patents  kept  under  this  Act. 

(2.)  The  registers  of  designs  and  of  trade  marks  kept  under  any 

enactment  repealed  by  this  Act  shall  respectively  be  deemed  parts  of 

the  same  book  as  the  register  of  designs  and  the  register  of  trade 

marks  kept  under  this  Act. 

115.  All  general  rules  made  by  the  Lord  Chancellor  or  by  any  other 
authority  under  any  enactment  repealed  by  this  Act,  and  in  force  at 
the  commencement  of  this  Act,  may  at  any  time  after  the  passing  of 
this  Act  be  repealed,  altered,  or  amended  b^  the  Board  of  Trade,  as  if 
they  had  been  made  by  the  Board  under  this  Act,  but  so  that  no  suck 
repeal,  alteration,  or  amendment  shall  take  effect  before  the  commence- 
ment of  this  Act ;  and,  subject  as  aforesaid,  such  general  rules  shall, 
so  far  as  they  are  consistent  with  and  are  not  superseded  by  this  Act, 
continue  in  force  as  if  they  had  been  made  by  the  Board  of  Trade 
under  this  Act. 

116.  Nothing  in  this  Act  shall  take  away,  abridge,  or  prejudicially 
affect  the  prerogative  of  the  Crown  in  relation  to  me  granting  of  any 
letters  patent  or  to  the  withholding  of  a  grant  thereof. 


Sariog  for 
exiatlDg  rales. 


Saving  for 
prerogatiTe 


GeDeral 
definitions. 


General  Definitions. 

117.  (i.)  In  and  for  the  purposes  of  this  Act,  unless  tiie  context 
otherwise  requires, — 

"  Person  "  includes  a  body  corporate : 

"  The  Court"  means  (subject  to  the  provisions  for  Scotland,  Ireland, 
and  the  Isle  of  Man)  Her  Majesty*8  High  Court  of  Justice  in 
England : 

"  Law  officer"  means  Her  Majesty's  Attorney-General  or  Solicitor- 
General  for  England : 

"The  Treasury"  means  the  Commissioners  of  Her  Majesty's 
Treasury : 

"  Comptroller''  means  the  Comptroller  Greneral  of  Patents,  Designs, 
and  Trade  Marks : 

"  Prescribed"  means  prescribed  by  any  of  the  Schedules  to  this 
Act,  or  by  general  rules  under  or  within  the  meaning  of  this  Act: 

"British  possession"  means  any  territory  or  place  situate  within 
Her  Mdesty's  dominions,  and  not  being  or  forming  part  of  the 
United  Kingdom,  or  of  the  Channel  Islands,  or  of  the  Isle  of  Man, 
and  all  territories  and  places  under  one  legislature,  as  hereinafter 
defined,  are  deemed  to  be  one  British  possession  for  the  purposes  of 
this  Act : 

*'  Legislature"  includes  an^r  person  or  persons  who  exercise  legi«> 
lative  authority  in  the  Britisn  possession;    and  wliere  there  are 
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local  legislatures  as  well  as  a  central  legislatttre,  means  the  central 
Ic^slatare  only. 

In  the  application  of  this  Act  to  Ireland,  "  summary  conviction " 
means  a  conviction  nnder  the  Summary  Junsdiction  Acts,  that  is  to 
say,  with  reference  to  the  Dublin  Metropolitan  Police  District  the 
Acts  r*»gulating  the  duties  of  justices  of  the  peace  and  of  the  police  for 
such  district,  and  elsewhere  m  Ireland  the  Petty  Sessions  (Ireland) 
Act,  1851,  and  any  Act  amending  it. 


46  &  47  YZCT. 

c.  57. 


FOllM  E. 
Form  of  Application  fob  Hegistratign  of  Desion. 

^day  of 


18 


You  arc  hereby  requested  to  register  the  accompanying 

Dcsjigu  in  Class ^In  the  name  of  (a) 

of 
Vho  claims  to  be  the  Proprietor  thereof,  and  to  return  the  same  to 

Statement  of  nature  of  Design 


s. 


IteglatralUm  Fees  enclosed  £        „ 

To  the  Comptroller, 
Patent  Office,  25,  SouiliampUm  BuUdinjSf  Chancery  Lane,  W.C. 

(Signed) 


(a)  Here  insert 
legibly  the  name 
and  addren  of 
the  indiridnal 
or  firm. 


21  James  i.  c.  3. 
(1623.) 


5&6Will.  4,  c.62. 

(1835.) 
In  part. 

5  &6Wiil.  4,0.83. 

(1835) 
2  &  3  Vict,  c  67. 

(1839.) 


THE  THIRD  SCHEDULE. 

Ktiactments  Repealed, 

Tlie  Statute  of  Monopolies. 
In  part ;  namely, — 


bections  ten,  eleven,  and  twelve. 
The  Statutory  Declarations  Act,  1835. 
In  part ;  namely, — 
Section  eleven. 
An  Act    to    amend  the  law  touching    letters  patent   for 

inventions. 
An  Act  to  amend  an  Act  of  the  fifth  and  sixth  years  of  the 
reign  of  King  William  the  Fourth,  intituled  "An  Act  to 
amend  the  law  touching  letters  patent  for  inventions." 
5&  6  Vict.  c.  TOO.     An  Act  to  consolidate  and  amend  the  laws  relating  to  the 


(1842.) 

6  &  7  Vict.  c.  65. 

(1843) 

7  &  8  Vict.  c.  69(a) 

(1844.) 
In  part. 


13  «&  14  Vict  c.  104. 

(1850.) 
13  &  16  Vict,  c  83. 

(1852.) 
16  &  17  Vict.  0.  5, 

(1853-) 


copyright  of  designs  for  ornamenting  articles  of  manu- 
facture. 

An  Act  to  amend  the  laws  relating  to  the  copyright  of 
designs. 

An  Act  for  amending  an  Act  passed  in  the  fourth  year  of  the 
reign  of  His  late  Majesty,  intituled  "An  Act  for  the  better 
administration  of  justice  in  His  Majesty's  Privy  Council, 
and  to  extend  its  jurisdiction  and  powers." 
In  part ;  namely, — 
Sections  two  to  five,  both  included. 

An  Act  to  extend  and  amend  the  Acts  relating  to  the  copy- 
right of  designs. 

The  Patent  Law  Amendment  Act,  1852. 

An  Act  to  substitute  stamp  duties  for  fees  on  passing  letters 
patent  for  inventions,  and  to  provide  for  the  purchase  for 
the  public  use  of  certain  indexes  of  speciflcations. 


(a)  Sections  six  %nd  seven  of  this  Act  are  repealed  by  the  Statute  Law  Bevision 
No.  2)  Act,  1874. 
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46  9l  47  Vict.     16  &  17  Vict.  c.  1 1 5. 
^•i7-  (1853.) 


21  &  22  Vict,  c.  70. 
(1858.) 


22  Vict.  c.  13. 
(1859.) 

24  &  25  Vict.  c.  73. 

(1861.) 
28  &  29  Viut.  c.  3. 

(1865.) 
33  &  34  "^ict.  c.  27. 

^  <'??.°-^ 
33  *  34  Vict.  c.  97. 

(1870.) 


38  &  39  Vict.  c.  91. 

38  &  39  Vict.  c.  93. 

(1875.) 

39  &  40  Vict.  c.  33. 

(1876.) 

40  &  41  Vict^  c.  37. 

(1877.)  I 

43  &  44  Vict.  c.  10. 

(1880.)  I 

45  &  46  Vict  c.  72. 
(1882.) 


An  Act  to  amend  certain  proYisions  of  the  Patent  Jaw 
Amendment  Act,  1852,  in  respect  of  the  transmission  of 
certified  copies  of  letters  patent  and  specifications  to  certain 
offices  in  Edinburgh  and  Dublin,  and  otherwise  to  amend 
the  said  Act. 

An  Act  to  amend  the  Act  of  the  fifth  and  sixth  years  of 
Her  present  Majesty,  to  consolidate  and  amend  the  lawv 
relatmg  to  the  copyright  of  designs  for  ornamenting 
articles  of  manufacture. 

An  Act  to  amend  the  Law  concerning  patents  for  inrentioDs 
with  respect  to  inventions  for  improvements  in  instruments 
and  munitions  of  war. 

An  Act  to  amend  the  law  relating  to  the  copyright  of 
designs. 

The  Industrial  Exhibitions  Act,  1865. 

The  Protection  of  Inventions  Act,  1870. 

The  Stamp  Act,  187a 
In  part ;  namely, — 
Section  sixty-five',  and  in  tlie  Schedule  the  words  and 
figures.  * 

"  Certificate  of  the  registration  of  a  design....£5    o    o.    And 

see  section  65.*' 
The  Trade  Marks  Segistration  Act,  1875. 

The  Copyright  of  Designs  Act,  1875. 

The  Trade  Marks  Begistration  Amendment  Act,  1876. 

The  Trade  Marks  Begistration  Extension  Act,  1877. 

The  Great  Seal  Act,  1880, 
In  part ;  namely, — 
Section  five. 
The  Bevenue,  Friendly  Societies,  and  National  Debt  Act, 
1882. 
In  part;  namely, — 
Section  sixteen. 


RULES  FOR  THE  REGISTRATION  OF  DESIGNS. 


The  following  Kales  relating  to  the  Registration  of  Designs  have 
been  made  and  issned  by  the  Board  of  Trade : 

Commencement 

1.  These  Rules  may  be  cited  as  the  Designs  Rales,  1883,  and  shall 
come  into  operation  from  and  immediately  after  the  31st  day  of 
December,  1883. 

Intei'pretaiion, 

2.  In  the  constrnctlon  of  these  Rules  any  words  herein  used  defined  luterpretation. 
by  the  said  Act  shall  have  the  meanings  thereby  assigned  to  them 
respectively. 

Fees. 

3.  The  Fees  to  be  paid  under  the  said  Act,  so  far  as  it  relates  to  Fees, 
applications  for  and  registration  of  designs,  shall  be  the  fees  specified 

in  the  First  Schedule  hereto. 

Forme. 

4.  An  application  for  the  re^tration  of  a  design  shall  be  made  Forms. 
in  the  Form  E.  in  the  Second  Schedule  hereto.     The  remaining 
forms  in  such  Schedule  may  be  used  in  all  cases  to  which  they  are 
applicable. 

Classification  of  Goods. 

5.  For  the  purposes  of  the  registration  of  designs  and  of  these  classification  of 
Rules,  goods  are  classified  in  the  manner  appearing  in  the  Third  gwx**- 
Schedule  hereto. 

Application  for  Registration. 

6.  All  communications  between  an  applicant  for  the  registration  of  Agents. 
a  design  and  the  Comptroller  or  the  Board  of  Trade,  as  the  case  may 

be,  may  be  made  by  or  through  an  agent  duly  authorized  to  the  satis- 
faction of  the  Comptroller. 

7.  An  application  for  the  registration  of  a  design  shall,  with  the  Address  of 
prescribed  fee,  be  left  at  the  Patent  Office,  Designs  Branch,  or  be  ComptroUer. 
sent  prepaid  by  post,  addressed  to  the  Comptroller  at  the  Patent 

Office  (Designs  Branch),  25,  Southampton  Buildings,  Chancery  Lane, 
London. 

8.  An  application  for  the  registration  of  a  design,  and  all  drawings,  si/e  of  iiapcrs. 
sketches,  photographs,  or  tracings  of  a  design,  and  aJl  other  documents 

sent  to  or  left  at  the  Patent  Office,  Designs  Branch,  or  otherwise 
famished  to  the  Comptroller  or  to  the  Board  of  Trade,  shall  be 
written,  printed,  copied,  or  drawn  upon  strong  wide-ruled  foolscap 
paper  (on  one  side  only),  of  the  size  ot  thirteen  inches  by  eight  inches, 
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Sketches  and 
drawings. 

Nature  of 
design. 


Acknowledgnncnt 
to  applicant. 

Notice  of 
registration. 


Applications 
roajr  be  sent 
by  post. 


Hearing  by 
Ck>n]ptrollcr. 


Hearing  by 
Comptroller. 


Notification  of 
Comptroller  'a 
decisioiu 


Notice  of  appeal 
to  Board  of 
Trade. 


Statement  on 
appeal. 

Notice  to 
Secretary  of 
Board  of  Trade. 


Directions  by 
Board  of  Trade. 


leaviD(T  a  margin  of  not  less  than  one  incli  and  a-lialf  on  the  left-hand 
part  thereof,  and  the  eignatnre  of  the  applicants  or  agents  thereto 
mnst  be  written  in  a  large  and  legible  hand. 

The  Comptroller  may  in  any  particular  case  vary  the  requirements 
of  this  Bule  as  he  may  think  fit. 

9.  An  application  for  the  registration  of  a  design  shall  be  accom- 
panied by  a  sketch  or  drawing,  or  by  three  exactly  similar  drawings. 
photographs,  or  tracings  of  the  design,  or  by  three  specimens  of  tlie 
design,  and  shall,  in  describing  the  nature  of  the  design,  state  whether 
it  is  applicable  for  the  pattern  or  for  the  shape  or  configuration  of  the 
design,  and  the  means  by  which  it  is  applicable. 

When  sketches,  drawings,  or  trac'mgs  are  furnished,  they  must  bo 
fixed. 

When  the  articles  to  which  designs  are  applied  are  not  of  a  kinil 
which  can  be  pasted  into  books,  drawings,  photographs,  or  ti'acings  cf 
such  designs  shall  be  furnished. 

10.  On  receipt  of  an  application  for  registration,  the  Comptroller 
shall  send  to  tne  applicant  an  acknowledgment  thereof. 

11.  If  the  Comptroller  determines  to  register  a  design,  he  shall,  as 
soon  as  may  be,  send  to  the  applicant  a  certificate  of  such  rci^is- 
tration  in  the  prescribed  form,  sealed  with  the  seal  of  the  Patent 
Office. 

12.  Any  application,  notice,  or  other  document,  authorize*!  or 
required  to  be  left,  made,  or  given  at  the  Patent  Office,  or  to  the 
Comptroller,  or  to  aoy  other  person,  under  these  Rules,  may  be  sent 
by  a  prepaid  letter  through  the  post*  and  if  so  sent  shall  be  deemed 
to  have  been  left,  made,  or  given  respectively  at  the  time  when  the 
letter  containing  the  same  would  be  delivered  in  the  ordinary  course 
of  post. 

In  proving  such  service  or  sending,  it  shall  be  sufficient  to  prove 
that  the  letter  was  properly  addressed  and  put  into  the  post. 

13.  Before  exercising  any  discretionary  power  given  to  the 
Comptroller  by  the  said  Act  adversely  to  an  applicant  for  re^stra- 
tion  of  a  design,  the  Comptroller  shall  give  him  ten  days'  notice  of 
the  time  when  he  may  be  heard  personally  or  by  his  agent  before  the 
Comptroller. 

14.  Within  five  days  from  the  date  when  such  notice  would  be 
delivered  in  the  ordinary  course  of  post,  the  applicant  shall  notify  to  the 
Comptroller  whether  or  not  he  intends  to  be  heard  upon  the  matter. 

15.  The  decision  or  determination  of  the  Comptroller  in  the  exercise 
of  any  such  discretionary  power  as  aforesaid  shall  be  notified  to  the 
applicant. 

Appeal  to  the  Board  of  Trade, 

16.  When  the  Comptroller  refuses  to  register  a  design,  and  the 
applicant  intends  to  appeal  to  the  Board  of  Trade  from  such  refusal, 
he  shall,  within  one  month  from  the  date  of  the  decision  appealed 
against,  leave  at  the  Patent  Office,  Designs  Branch,  a  notice  or  such 
his  intention. 

17.  Such  notice  shall  be  accompanied  by  a  statement  of  the  grounds 
of  appeal,  and  of  the  applicant's  case  in  support  thereof. 

18.  The  applicant  shall  forthwith  on  leaving  such  notice  send  a  copy 
thereof  to  the  Secretary  of  the  Board  of  Trade,  No-  7,  Whitehafi 
Gardens,  London. 

19.  The  Board  of  Trade  may  thereupon  give  such  directions  (if  any) 
as  they  may  think  fit  for  the  purpose  of  the  hearing  of  the  appeal  for 
the  Board  of  Trade. 
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20.  Seven  days'  notice,  or  such  shorter  notice  as  the  Board  of  Trade  Notice  of  time 
may  in  any  particular  case  direct,  of  the  time  and  place  appointed  ©^  hearinir. 
for  the  hearing  of  the  appeal  shall  be  given  to  the  Comptroller  and 

the  applicant. 

Register  of  Designs, 

21.  Upon  the  sealing  of  a  certificate  of  registration  the  Comptroller  Rcj?i«tering 
stall  cause  to  be  entered  in  the  register  of  designs  the  name,  address,  ^®«>»"- 
and  description  of  the  registered  proprietor,  and  the  date  upon  which 

the  application  for  registration  was  received  by  the  Comptroller, 
which  day  shall  be  deemed  to  be  the  date  of  the  registration. 

22.  Where  a  person  becomes  entitled  to  the  copyright  in  a  registered  Subsequent 
design,  or  to  any  share  or  interest  therein,  by  assignment,  trans-  P'^^^p"*^  '*' 
mission,  or  other  operation  of  law,  or  where  a  person  acquires  any 

right  to  apply  the  design  either  exclusively  or  otherwise,  a  request  for 
the  entry  of  his  name  in  the  register  as  such  proprietor  of  the  design, 
or  as  having  acquired  such  right,  as  the  case  may  be  (hereinafter 
called  the  claimant),  shall  be  addressed  to  the  Comptroller,  and  left  at 
the  Patent  Office,  Designs  Branch. 

23.  Every  such  request  shall,  in  the  case  of  an  individual,  be  made  siRnature  to 
and  signed  by  the  person  requiring  to  be  registered  as  proprietor ;  >"eque8t. 
and  in  the  case  of  a  firm  or  partnership,  by  some  one  or  more  mem- 
bers  of  such  firm    or  partnership,    or,    in  either   case,  by   his  or 

their  agent  respectively  duly  authorized  to  the  satisfaction  of  the 
Comptroller;  and  in  tne  case  of  a  body  corporate,  by  their  agent 
authorized  in  like  manner. 

24.  Every  such  request  shall  state  the  name,  address,  and  descrip-  particulars  in 
tion  of  the  claimant,  and  the  particulars  of  the   assignment,  trans-  request. 
mission,  or  other  operation  of  law  by  virtue  of  which  the  request  is 

made,  so  as  to  show  the  manner  in  which  and  the  person  or  persons 
to  whom  the  design  has  been  assigned  or  transmitted,  or  the  person 
or  persons  who  has  or  have  acquired  such  right  as  aforesaid,  as  the 
case  may  be. 

25.  Every   such    request   shall  be    accompanied    by   a  statutory  Statutory 
declaration  to  be  thereunder  written  verifying  the  several  statements  ^^JifJJliuest. 
therein,  and  declaring  that  the  particulars  above  described  comprise 

every  material  fact  and  document  affecting  the  proprietorship  of  the 
design  or  the  right  to  apply  the  same,  as  the  case  may  be,  as  claimed 
by  such  request. 

26.  The  claimant  shall  furnish  to  the  Comptroller  such  other  proof  Proof  of  title 
of  title  as  he  may  require  for  his  satisfaction.  *^  required. 

27.  A  body  corporate  may  be  registered  as  proprietor  by  its  cor-  Corporate  name, 
porate  name. 

28.  Where  an  order  has  l)een  made  by  the  Court,  under  section  90  Notice  of  order 
of  the  said  Act,  the  person  in  whose  favour  such  order  has  been  made  ®^  Court, 
shall  forthwith  leave  at  the  Patent  Office  an  office  copy  of  such  order. 

The  register  shall  thereupon  be  rectified,  or  the  purport  of  such  order 
shall  otherwise  be  duly  entered  in  the  register,  as  the  case  may  be. 

Tower  to  Dispense  with  Evidence. 

29.  Where  under  these  Rules  any  person  is  required  to  do  any  act  Comptroller's 
or  thing,  or  to  sign  any  document,  or  make  any  declaration  on  behalf  ^''^'Tii*"  "' 
of  himself  or  of  any  body  corporate,  or  any  document  or  evidence  is  ^  ^^    ^^' 
required  to  be  produced  to  or  left  with  the  Comptroller  or  at  the 

Patent  Office,  and  it  is  shown  to  the  satisfaction  of  the  Comptroller 
that  from  any  reasonable  cause  such  person  is  unable  to  do  such  act 


n^ 
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Amoidmenti. 


EDlargement 
of  time. 


ReRistration 
mark. 


or  thing,  or  to  sign  each  document,  or  make  euch  declaration,  or  that 
such  docnment  or  evidence  cannot  be  produced  or  left  as  aforesaid,  it 
shall  be  lawful  for  the  Comptroller,  "with  the  sanction  of  the  Board  of 
Trade,  and  upon  the  production  of  such  other  evidence  and  subject  to 
such  terms  as  they  may  think  fit,  to  dispense  with  any  such  act 
or  thing,  document,  declaration,  or  evidence. 

30.  Any  document,  drawings,  sketches,  or  tracings  for  the  amending 
of  which  no  special  provision  is  made  by  the  said  Act  may  be 
amended,  and  any  irregularity  in  procedure  which,  in  the  opinion  of 
the  Comptroller,  maybe  obviated  without  detriment  to  the  interests  of 
any  person  may  be  corrected,  if  the  Comptroller  think  fit,  and  upon 
such  terms  as  he  may  direct. 

Enlargement  of  Time* 

31.  The  time  prescribed  by  these  Bules  for  doing  any  act  or  taking 
any  proceeding  thereunder  may  be  enlarged  by  the  Comptroller,  if  he 
thmk  fit,  and  upon  such  terms  as  he  may  direct. 

Marking  Goods, 

32.  Before  the  delivery  on  sale  of  any  article  to  which  a  regis- 
tered design  has  been  applied,  the  proprietor  of  such  design  shall, 
if  such  article  is  included  m  any  of  the  classes  one  to  twelve  in  the 
Third  Schedule  hereto,  cause  each  such  article  to  be  marked  with  the 
abbreviation  "Rd"  and  the  number  appearing  on  the  certificate  of 
registration,  and  shall,  if  such  article  is  included  in  the  classes 
thirteen  or  foui'teen  in  the  Third  Schedule  hereto,  cause  each  such 
article  to  be  marked  with  the  abbreviation  "  EEGd". 

Inaj^edion, 

33.  On  such  days  and  during  such  hours  as  the  Comptroller  shall 
from  time  to  time  determine  and  notify  by  a  placard  posted  at  the 
Patent  Office  any  person  paying  the  prescribed  fee  may,  on  production 
of  the  number  of  any  design  of  which  the  copyright  has  ceased, 
inspect  such  design,  and  any  person  paying  the  prescribed  fee  may 
take  a  copy  or  copies  of  such  design. 

Certificate  by  Comptroller, 

c«rtjficatoin  34.  Where  a  certificate  is  required  for  the  purpose  of  any  legal 

egai  proceeding,  proceeding  or  other  special  purpose  as  to  any  entry,  matter,  or  thing 
which  the  Comptroller  is  authorized  by  the  said  Act  or  these  Bules 
to  make  or  do,  the  Comptroller  may,  on  a  req^uest  in  writing,  and  on 
payment  of  the  prescribed  fee,  give  such  certificate,  which  shall  also 
specify  on  the  face  of  it  the  purpose  for  which  it  has  been  requested  as 
aforesaid. 


Office  hoan. 


Search. 


SearcJies  on  Prodtiction  of  Sketch  or  Design, 

35.  The  Comptroller  may,  on  receipt  of  the  prescribed  fee,  make 
searches  among  the  designs  registered  at  the  Patent  Office  after  iJxe 
commencement  of  the  Act,  and  inform  any  person  requesting?  him 
so  to  do  whether  a  particular  design  produced  bjr  such  person,  and  to 
be  applied  to  goods  in  any  particular  class,  is  or  is  not  identical  jnih 
or  an  obvious  imitation  of  any  design  applied  to  such  goods  and 
registered  since  the  commencement  of  the  Act* 
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IndLVMtriail  and,  IrUemaiional  Exhibitions. 

36.  Any  person  desirous  of  exhibiting  a  design,  or  any  article  Notice  of 
to  which  a  aesign  has  been  applied,  at  an  industrial  or  international  «hiblUoii, 
exhibition,  or  ot  publishing  a  description  of  a  design  during  the];>eriod 

of  the  holding  of  the  exhibition,  shall,  after  having  obtained  from  the 
Board  of  Trade  a  certificate  that  the  exhibition  is  an  industrial  or 
international  one,  pve  to  the  Comptroller  seven  days  notice  in 
ivritiug  of  his  intention  to  exhibit  the  design  or  article,  or  to  publish 
a  description  of  the  design,  as  the  case  may  be. 

For  the  purpose  of  identifying  the  design  in  the  event  of  an  appli- 
cation to  register  the  same  being  subsequently  made,  the  applicant 
shall  furnish  to  the  Comptroller  a  brief  description  of  the  nature  of 
the  design,  accompanied  by  a  sketch  or  drawing  thereof,  and  such 
other  information  as  the  Comptroller  may  in  each  case  require. 

Bepeal* 

37.  All  general  rules  and  regulations  made  by  any  authority  under  Repeal  of 
the  Acts  relating  to  the  Copyright  of  Designs,  and  in  force  on  the  previous  Buk^ 
3i8t  December,  1883,  shall  be,  and  they  are  hereby  repealed  as  from 

that  dat«  without  prejudice  nevertheless  to  any  application  then 
i)ending. 

J.  CHAMBERLAIN, 
President  of  the  Board  of  Trade, 
2iBt  December,  1883. 


SCHEDULES. 

FIRST    SCUEDULE. 

Fees. 

£  8,   d. 
z.  On  application  to  register  one  design  to  be  applied  to  single  articles 

in  each  class,  except  Classes  13  and  14 o  10    o 

2.  On  application  to  register  one  design  to  be  applied  to  single  articles 

in  Classes  13  and  14 ...        ...         ...         010 

'  3.  On  application  to  register  one  design  to  be  applied  to  a  set  of  articles 

for  each  class  of  registration  100 

4.  On  notice  of  appeal  to  Board  of  Trade  against  refusal  of  Comptroller 

to  register      ...        ...        ...        ...       100 

5-  Copy  of  certificate  of  registration,  each  copy 010 

6.  On  request  for  Certificate  of  Comptroller  for  legal  proceedings  or 

other  special  purpose  050 

{same  as 
registra- 
tion foe. 

8.  On  notice  to  Comptroller  of  intended  exhibition  of  an  unregistered 

QeSlgn    ...  ,,a  ,,,  *as  ...  ...  ...  ...  a,.  O         ^        O 

9.  Inspection  of  design  of  ivhich  the  copyright  has  expired,  for  each 

.  quarter  of  an  hour 010 

C  cost  accord- 

xa  Copy  of  one  such  design ^ingtoagroe- 

(,       ment. 

11.  On  request  to  correct  clerical  error       ...      050 

12.  On  request  for  search  under  Section  53  ...       ...      050 

13.  On  request  to  enter  new  address  050 

14.  For  office  copy,  every  100  words  ,        004 

(but  never  less 
than  IS.') 
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15.  For  certifying  office  copies,  MSS.  or  printed 010 

NoTR— The  term  "  set "  to  include  any  number  of  articles  ordinarily  on  sal© 
together,  irrespective  of  the  varieties  of  size  and  arrangement  in  which  the  par- 
ticular design  may  be  shown  on  each  separate  anicle. 

J.  CHAM:BERI.AIir, 
President  of  the  Board  of  Trade. 
Approved, 

CHARLES  C.  COTES, 
HERBERT  J.  GLADSTONE, 

Lords  Commissioners  of  Her  Majesty's  Trcasui-w 
4th  December,  1883. 


SECOND  SCHEDULE. 
Forms. 

Fonn  of  Application  to  Register. 

Appeal  to  Board  of  Trade. 

Certificate  of  Registration. 

Application  for  Copy  of  Certificate  of  Registration. 

Request  for  Certifiaite  for  use  in  Legal  Proceedings. 

Certificate  for  use  in  Legal  Proceedings. 

Request  to  enter  Name  of  Subsequent  Proprietor. 

Notice  of  intending  Exhibition  of  Unregistered  Design. 

Request  for  Correction  of  Clerical  Error  or  for  entry  of  Now  Address. 


E.  Patents^  Detigns,  and  Trade  Marks  Act,  1883. 


Application  for  Registration  of  Design  in  Classes 


(a)  He;e  insert      

le^bly  the  name, 
address,  and 
description  of 
the  individaal 
or  firm.  <>f- 


You  are  hereby  requested  to  register  the  accompanying  design  iu  Class 
,  in  the  name  of  (rt) _. . 


who  claims  to  bo  the  proprietor  thereof,  and  to  return  the  same  to_ 


(6)  Such  as 
whether  it  is 
applicable  for 
the  pattern  or 
for  the  shape. 


Statement  of  nature  of  design  (b). 


(e)  To  be  aifpaed 
by  the  applicant. 


(Signed) 


Dated  the. 


,day  of. 


To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 

Chancery  Lane,  London,  W.C 


(c) 


.188 
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F.  J^aietits,  Deidgns,  and  Trade  Maris  Act^  1883. 

APFBAL  TO  BOABD  OF   TRADE  ON  BeFUSAL  OF  COMFTItOLLEU  TO 

Registsk  a  Desiox. 
[70  be  accompanied  bff  an  unstamped  copy.'\ 


81K, 


I    hereby  appeal-  against    your  decision  upon  ray  application  to  register 


and  beg  to  submit  my  case  (a)  for  the  decision  of  the  Board  of  Ti'ade. 

I  am,  Sir, 

Your  obedient  servant. 


The  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 

Chancery  Lane,  London,  W.C. 


(a)  The  state- 
mont  of  the 
case  to  be 
written  upon 
foolscap  paper 
(on  one  »ide 
only),  with  a 
margin  of  two 
inches  on  the 
lett-hand  side 
thereof. 


G. 


Patents^  Designs^  and  Trade  Marks  Act,  1883. 

Certificate  of  Kegistration  of  Design. 

(Kd.  No .) 

Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings, 

Chauceiy  Lane,  Loudon,  W.C. 

This  is  to  certify  that  the  Design  of  whicli  this  is  a  copy  was  registered  this 
day  of 188  ,  in  pursuance  of  the  Patents, 


Seal  of 
Patent 

omce. 


Designs,  and  Trndc  Marks  Act,  1883,  in  respect  of  the  application  of  such  Design 
to  articles  in  Class         ..     __  ,  for  which  a  copyright  of  five  years  is  granted. 


H.  Patents f  Designs^  anil  Trade  Marks  Act^  1883. 

Application  for  Copy  of  Certificate  op  Registration  of  Design. 

Sir, 

1  hereby  request  you  to  funiiBh  mo  with  a  Copy  Certificate  of  Registration  of 

Design  No in  Class 


Dated  the   . 


(Signed). 
„day  of 


188. 


To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
35,  Southampton  Buildings, 

Chancery  Lane,  London,  W.C. 
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Patents,  DeHgus^  a$td  Trade  Maria  Act,  1883. 


Request  for  (Jebtificatb  for  Use  in  Legal  Psogebdinos. 


(a)  Here  state 
the  title  of  the 
legal  proceeding 
or  the  other 
purpose  for 
which  the 
Certificate  is 
required. 

ih)  Here  state 
the  eutrj, 
matter,  or  thing 
vrhich  the 
writer  wishes 
certified. 


I  hereby  request  you  to  send  mo  for  the  purposes  of  use  in  the  suit  of  (a) 


a    certificate   that    the    design    of   which   a   copy  is  herein   enclosed  was  (6) 


(Signed). 


-day  of_ 


.188. 


To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildings, 

Chancery  Lane,  London,  W.C. 


J. 


PatetUtt  Detiffns,  and  Trade  Marks  Act^  1883. 


Certificate  for  Use  in  Legal  Proceedings. 


In  the  matter  of. 


No., 


Designs,  and  Trade  Marks,  hereby  certify  that. 


Comptroller-General    of    PatentSi 


Witness  my  hand  and  seal  this. 
188 . 


Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings, 
London. 


day  of. 


Comptroller. 
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Z.  Fatentt,  Defigns,  and  Trade  Marks  Act,  1883. 

Request  to  enter  Name  of  Subsequent  Pbopribtor  of  Desigx, 

WITH  DbCLARATIOX  IN  SUPPORT  THEREOF. 

l,(a) 


jiame  (c). 


Jn  Class. 


hereby  request  that  you  will  enter  (6) . 

of  Designs  as  Proprietor  of  the  Design  No. 

(rf) entitled  as  to  the  said  design 


( 0  And  I  do  solemnly  and  sincerely  declare  that  the  above  several  statements 
are  true,  and  the  particulars  above  set  out  comprise  eveiy  material  fact  and  docu- 
ment affecting  the  proprietorship  of  the  said  Design  as  above  claimed. 

And  I  make  this  solemn  declaration  conscientiously  believing  the  same  to  be 
true,  and  by  virtue  of  the  provisions  of  the  Statutory  Declarations  Act,  1835. 


Declared  at 


[U) 


this 


.day  of .  188 


Before  me, 

(*) 
To  the  Comptroller. 

Patent  Office,  Designs  Branch, 
35,  Southampton  Buildingn, 

Chancery  Lane,  London,  W.  C 


PaienU^  DetignSf  <md  Trade  Marks  Ad,  1883. 
Notice  of  Intended  Exhibition  of  an  Unreoistbrbd  Design. 


(o)  or  We, 
in  the  Register      Here      Insert 
name,     full    ad- 

•  dress,    and    dft- 

seription. 

[b)  My  or  oar. 
(c)  or  Names . 

(a)  1  am,  or 

We  are. 

(#)  Here    state 

whether     desiffii 

transmitted     by 

death,   marriage, 

'  bankruptcy,     or 

other  operation 
of  law,  and  if  en- 
title4  by  assign - 
menX  state  the 
particolars  there- 
of as,  e.g.,  "by 
deed    dated  the 

day     of  — 

188-  made  be- 
tween So-and-so 
of  the  one  part." 
(/)  This  para- 
graph is  not  re- 
3 aired  when  the 
eclaratlon  is 
made  oat  of  the 
United  Kingdom. 
(^)To  be  ngncd 
here  by  the  pf  r- 
son  making  the 
declaration. 

{k)  Signature 
and  title  of  the 
authoritr  before 
whom  the  decla- 
ration is  made. 


(«)- 


hereby  give  notice  of  my  intention  to  exhibit  a  _  __. 


of 


.  at  the  ,  _ 


Exhibition,  which  (&) 
of^ 


188. 


tents.  Designs,  and  Trade  Harks  Act  of  1883  (c). 


,    ,      _      (a)  Here  state 
under  the  provisions  of  the  Fa-  name  and 

address  of 


herewith  enclose  a 


Dated  the. 


(Signed) 

.day  of 


.188. 


applicant. 

(6)  SUte 

•*  opened," 

or  **  is  to  open." 

(0)  Insert  brief 
description  of 
Design,  with 
drawing. 


To  the  Comptroller, 

Patent  Office.  Designs  Branch. 
35,  Southampton  Buildings, 

Chancery  Lane,  London,  W.C. 
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Paienta^  Designs^  and  Trad<i  JUarks  Act,  1883. 


Request  fob  Correction  of  Clerical  Error  or  for  Entry  of  Nett 

Address. 

Sir, 


1  neroDv  request  11 

lat 

« 

Dated  the  _ 

(Signed) 

day  of 

. 188.    _ 

« 

To  the  Comptroller, 

Patent  Office,  Designs  Branch, 
25,  Southampton  Buildinprs, 

Chancery  Lane,  London,  W.O. 


THIRD  SCHEDULE. 

Classification  op  Articles  of  Manufacture  and  Substances. 

Claises.  ,   ,  ,  .    «, 

1.  Articles  composed  wholly  or  partly  of  metal,  not  included  in  Class  2. 

2.  Jewellery.  * 

3.  Articles  composed  wholly  or  partly  of  wood,  bone,  ivory,  papier  ma^he,  or 

other  solid  substances  not  In- 
cluded in  other  classes. 

glass,  earthenware  or  porcelain, 
bricks,  tiles,  or  cement, 

paper  (except  hangings). 

leather,  including  bookbinding,  of 
all  materials. 

7.  Paper  hangings. 

8.  Carpets  and  rugs  in  all  materials,  floorcloths,  and  oilcloths. 

9.  Lace,  hosiery. 

la  Millinery  and  wearing  apparel,  includiu^  boots  and  shoes. 
II.  Ornamental  needlework  on  muslin  or  other  textile  fabrics. 
13.  Goods  not  included  in  other  classes. 

13.  Printed  or  woven  designs  on  textile  piece  goods. 

14,  „  „  handkerchiefs  and  shawls. 


I. 


If 


?» 


2ist  December,  1883. 


J.  CHAMBEBLAIN, 
President  of  the  Board  of  Trade. 


FORMS  OF  AGREEMENT  BETWEEN  AUTHORS, 

PUBLISHERS,  &c. 


Agreeinent  for  'publishing  on  Terms  of  Division  ofFrofiis, 
publisher  undertaking  aU  Expenses  of  Publication, 

MEVOBANDuaff  OF  AGREEMENT  between  A.  B.j  of  ,  and  C.  D.  and 

E,  F.,  booksellers  and  publishers,  of  ,  dated 

The  said  A.  B.  agrees  to  prepare  for  publication  and  superintend 
through  the  press  .    It  is  hereoy  agreed  between  the  said 

parties  that  the  said  C.  D.  and  E.  F.  shall  procure  such  work  to  be 
printed,  and  shall  publish  the  edition  of  the  said  work,  to 

consist  of  not  exceeding  copies,  and  shall  defray  the  ex- 

penses of  paper,  printing,  and  advertising,  and  account  to  the  said 
A.  B.  for  all  copies  sold  or  delivered  out  of  the  same,  giving  credit 
only  for  the  trade  sale  price  they  the  said  G.  D.  and  E.  F.  shall  charge 
to  the   booksellers,   and    being  allowed  a  commission  of  per 

cent,  on  the  amount  of  all  copies  sold  or  delivered  out  of  the  said 
work,   and  a  warehouse  room  charge  of  per  annum.    The 

copies  of  the  work  sold  or  delivered  Out  by  the  said  C  D.  and  E.  F. 
shall  be  accounted  for  to  the  said  ^.  Z^. ,  at  the  rate  of  I  twenty- five  copies 
as  twenty-four].  In  consideration  of  which  the  said  C.  I),  and  E.  F. 
agree  to  take  the  risk  arising  from  bad  debts  and  otherwise  attending 
the  sales,  upon  themselves,  and  after  the  said  charges  are  refunded  by 
the  sales  of  the  said  work,  the  profits  shall  be  divided  in  equal  moieties 
between  the  said  A,  B,  and  the  said  C.  D.  and  E.  F.  The  acccounts 
shall  be  made  up  at  the  end  of  every  year,  and  the  moiety  of  i)rofit8, 
if  any,  that  may  be  due  to  the  said  A.  B.  shall  be  paid  to  him  \>j 
the  said  C,  D.  and  E.  F,  in  the  month  of  following.     It  is 

hereby  also  agreed  between  the  said  parties,  that,  should  a  further 
edition  or  editions  of  the  said  work  be  required,  the  said  C.  D.  and 
E.  F.  shall  have  the  option  of  agreeing  with  the  said  A,  B.  for  the 
printing  and  publishing  the  same  upon  such  terms  as  may  be  here- 
after agreed  upon.  It  is  also  further  agreed  between  the  said  parties, 
that,  in  case  all  the  copies  of  the  above-named  edition  of  the  said  work 
shall  not  be  sold  ofP  at  the  end  of  years  after  publication,  the 

said  G.  D.  and  E.  F.  shall  bo  at  liberty,  but  shall  not  be  compellable, 
to  dispose  of  the  remaining  copies  unsold  by  public  or  private  sale,  or 
in  such  manner  as  they  the  said  G.  D  and  E.  F,  shall  deem  most  ad- 
visable, and  shall  account  for  the  said  unsold  copies  at  such  price  or 
prices  only  as  they  shall  actually  be  sold  for,  so  that  the  account  with 
reference  to  the  said  work  may  be  finally  settled  and  closed.  The 
said  A.  B.  shall  be  entitled  to  copies  of  the  said  work  free  of 

any  charge.  In  witness  whereof  the  said  parties  have  subscribed 
their  names  the  day  and  year  above  written. 


Anothei'  Form. 

Memorandum    of    Agreement    made   this  day    of 

one  thousand  eight  hundred  and  seventy  ,  between  A.  B*^  of 

,                   ,  of  the  one  part,  and  C  J).  and  JE?.  F,y  of 

,  publishers,  of  the  other  part. 
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The  said  A,  B.  bein^  the  author  of  a  certain  book  intituled  , 

doth  hereby  agree  with  the  said  G,  D.  and  E,  F.,  that  thej  shall  print^ 
reprint,  and  publish  the  same  on  the  following  conditions,  to  which 
they  also  agree. 

I.  That  the  said  A,  B.  shall  fully  prepare  the  whole  of  the  said  book 
for  the  press  on  or  before  the  day  of  «  18  ,  and 
that  he  will  correct  the  proof  sheets,  and  superintend  the  printing 
thereof. 

II.  Thiit  the  said  C  D.  and  E.  F.  shall  direct  the  mode  of  printing 
the  said  book,  and  shall  bear  and  pay  all  the  charges  thereof,  and  of 
publishing  the  same,  and  shall  take  all  the  risk  of  the  publication  on 
themselves. 

II L  That  the  said  (7.  D.  and  E,  F.  shall,  out  of  the  produce  of  the 
sale  of  the  said  book  in  the  first  instance  be  refunded  all  the  charges 
and  expenses  which  they  shall  have  incurred  respecting  the  said  book, 
after  which  the  profits  shall  be  divided  in  equal  moieties  between 
the  said  A.  B.  and  the  said  C.  D.  and  E.  F. 

IV.  That  the  accounts  shall  be  made  up  at  the  end  of  every  year, 
and  the  profits,  if  any,  be  then  divided. 

Y.  That  the  said  C,  D.  and  E,  F.  shall  account  for  all  the  copies  which 
they  shall  sell  of  the  said  book  at  the  wholesale  bookseller  s  price, 
deducting  therefrom  a  commission  of  per  cent.,  they  taking 

the  risk  of  all  credits  which  they  shall  give  on  the  same. 

YI.  That  in  case  all  the  copies  of  the  said  book  shall  have  been 
sold  ofP,  and  a  second  or  any  subsequent  edition  of  the  said  book  be 
required  by  the  public,  the  said  A.  B.  shall  make  all  necessary  altera- 
tions and  additions  thereto,  and  the  said  (7.  D.  and  E.  F.  shall  print 
and  publish  the  said  second  and  every  subsequent  edition  of  the  said 
book  on  the  above  conditions. 

YII.  That  in  case  all  the  copies  of  any  edition  of  the  said  work  shall 
not  be  sold  off  within  five  years  after  the  time  of  publication,  the  said 
0.  D.  and  E,  F,  shall  be  at  full  liberty  to  dispose  of  the  remaining 
copies  so  unsold,  either  by  public  auction  or  private  sale,  or  in  such 
manner  as  they  may  deem  most  advisable,  so  that  the  accoant  may 
be  finally  settled  and  closed. 

Witness  our  hands, 


License  to  Print  one  Edition  of  a  Work, 

Memorandum  of  Agreement  made  the  day  of  a.d. 

between  A,  B.,  oi  ,  of  the  one  part,  and  C.  D-,  of  ,  of 

the  other  part. 

The  said  A.  B.,  being  the  author  of  a  certain  book,  entitled 
doth  hereby  agree  with  the  said  C.  I),  that  the  said  C.  Z>.,  for  the 
consideration  hereinafter  expressed,  shall  print,  publish,  and  sell  one 
edition  of  copies  of  the  said  work,  the  said  A,  B.  reserving  to 

himself  the  general  copyright  in  the  said  work. 

The  said  A.  B.,  in  consideration  of  the  payments  hereinafter  amneed 
to  be  made  by  the  said  C,  D.,  doth  hereby  agree  wilh  the  said  C.  D. 
that  he  will  furnish  to  the  printer  to  be  employed  by  him,  fair  copy 
of  the  said  work,  and  will  superintend  the  printing  and  correct  toe 
proofs  thereof  in  the  usual  manner,  and  that  be  will  duly  regiBtir  bis 
title  as  proprietor  of  the  copyright  of  the  said  work,  and  will  not  print, 
publish,  or  sell,  and  will  not  authorize  any  other  ].>erson  t^)  print, 
publish,  or  sell,  any  and  other  copies  until  the  whole  of  the  said 
copies  have  been  disposed  of  by  the  said  C,  D.,  pT>wided  the  said 
copies  are  sold  within  years  from  the  date  hereof. 
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The  said  C  D.,  in  consideration  of  the  aforesaid  agreement  on  the 
part  of  the  said  A,  B.,  doth  hereby  agree  with  the  said  A,  B.  that  he 
will  pay  him,  the  said  A,  B,,  the  sum  of  for  each  and  every 

<5opy  or  the  said  copies,  payable  [qnarterly,  half-yearly,  Ac],  as 

fast  as  the  said  copies  shall  be  sold  or  otherwise  disposed  of ;  he,  the 
said  G.  D.,  rendering  to  the  said  A,  B,  an  account  of  sales  of  the  said 
work,  at  the  expiration  of  months  from  the  day  of  the  first 

publication  until  the  whole  shall  be  sold.  The  said  C.  D,  also  agrees 
to  ffive  to  the  said  A,  B.  copies  of  the  said  work,  well  bound 

and  free  of  charge,  as  soon  as  coveniently  may  be  done,  after  the 
manuscript  copy  has  been  furnished  by  the  said  A.  B. 

And  the  saia  0,  D.,  in  consideration  of  the  aforesaid  agreement  on 
the  part  of  the  said  A.  B.,  doth  hereby  f  urt^her  agree  with  the  said  A.  B. 
that  he,  the  said  0.  D,,  will  not  print,  publish,  or  sell,  any  more  than 
the  said  copies,  until  authorized  by  the  said  A,  B.  or  his  legal 

representatives  in  writing;  it  being  understood  that  the  licence 
herein  contained  extends  only  fco  one  edition  of  the  number  of  copies 
above  specified.    In  witness  whereof,  &c. 


Agreement  to  enlarge  a  second  Edition  of  a  Booh,  and  correct 

Proof  of  the  same. 

Memoranduv  op  Agreement  made  the  day  of  a.d., 

between  A.  B,  of  of  the  one  part,  and  0,  D.  of 

of  the  other  part. 

The  said  A.  B,,  for  and  in  consideration  of  and  other  con- 

sideration herein  named,  hereby  agrees  with  the  said  C.  D.  to  examine, 
correct,  and  enlarge  the  work  known  as  ,  to  furnish  additional 

manuscript  matter  for  the  edition  of  the  work,  and  to  enlarge 

the  index  and  make  it  full  and  complete. 

It  is  understood  and  agreed  that  the  new  edition  of  the  work  shall 
be  of  the  same  sized  page  as  the  present  work,  and  contain  an  equal 
amount  of  matter  on  each  page,  and  that  the  additional  matter 
furnished  shall  enlarge  the  work  not  less  than  pages,  and 

shall  be  furnished  to  me  said  0.  D.,  commencing  on  the 

The  said  A.  B.  is  to  examine  and  to  correct  the  proof  sheets  as  fast 
as  they  shall  be  furnished,  and  to  complete  the  index  as  soon  as  may 
be  after  the  whole  signatures  of  the  text  shall  be  ready  for  him  for 
that  purpose. 

The  said  G.  D.,  on  his  part,  agrees  to  print  the  said  work  as  the 
matter  shall  be  furnished,  to  furnish  the  said  A.  B.  with  a  copy  of  the 
work  by  signatures,  as  each  signature  shall  be  worked  off,  for  the 
purpose  of  arranging  the  index ;  to  furnish  the  said  A.  B.  with 
copies  of  the  work,  as  soon  as  they  can  be  conveniently 
finished,  and  to  pay  the  said  A,  B.  the  sum  of  on  the  day  the 

last  proof  sheet  is  corrected  for  the  press.     In  witness  whereof,  &c. 


Reservation  by  Artist  of  Copyright  in  a  Painting,  Drawing,  or 
Photograph,  to  he  taken  from  Vendee,  or  Assignee,  or  Person  for 
whom  the  Work  is  executed  (under  25  &  26  Vict.  c.  68,  s.  i). 

•  

It  is  hereby  aflpreed  between  A,  B.,  residing  at  in  the  United 

Kingdom,  and  0.  D.,  of  ,  that  the  copyright    (Registered 

No.  )  of  the  [painting,  <&c.],  entitled  representing 

3  E 
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made  by  the  said  A.  B.,  and  now  [sold,  assigned,  and  disposed  of]  for 
the  first  time  to  me  [or  now  executed  on  my  behalf]  is  reserved  to 
the  said  A.B. 
Date  (Signed)  CD. 


Agreement  to  Assign  Copyright  to  Vendee  or  Assignee  of  Painting,. 
Drawing y  or  Photograph  {under  25  &  26  Vict.  c.  68,  8.  i). 

It  is  hereby  agreed  between  A.  B.,  residing  at  in  the  United 

Kingdom  [artiflt,  photographer,  Ac.],  and  0.  D.,  of  ,  in  con- 

sideration of  the  sum  of  over  and  above  the  price  of  the 

work  hereinafter  described,  paid  by  the  said  C  D.  to  the  said  A,B.r 
that  the  said  C.  D.  is  entitled  to  the  copyright  in  the  [paintings 
drawing,  or  photograph]  made  by  the  said  A.B.,  entitled 
and  representing  ,  now  first  sold  and  disposed  of  to  the 

said  C  D. 
Date  (Signed)         A.  B. 

lor] 

E,  F.,  agent  of  the  said  A.B, 


1 


FOEMS  OF  PLEADINGS,  &c. 


COPYRIGHT. 

I.  Form  of  Indorsement  on  Writ  of  Summons. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the 
plaintin's  copyright  [and  for  an  inianction,  and  for  an  acconnt,  and 
for  the  delivery  np  to  the  plaintiff  of  all  piratical  copies  of,  &c.]. 


2.  Form  of  Statement  of  Claim, 

1 8  [Kere  'put  Utter  and  numbei'.'] 
In  the  High  Conrk  of  Justice, 

Division. 
Writ  issued  the        day  of  i8 

Between  A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

STATEMENT  OF  CLAIM. 

The  defendant  has  infringed  the  plaintiff^s  copyright  in  a  book 
entitled  registered  on  the        day  of  18 

The  plaintiff  claims 
Place  of  Trial, 

(Signed) 
Delivered  the        of  18 


3.  Form  of  Statement  of  Defence, 

18    ,No. 
In  the  High  Court  of  Justice, 

Division. 

Between  A.B.,  Plaintifi,, 
and 
CD.,  Defendant. 

DEFENCE. 

The  defendant  says  that : — 

(i.)  The  plaintiff  is  not  the  author  [assignee,  Sfc,  as  ths  case  may 

hel 
(2.)  The  plaintiff  is  not  the  proprietor  of  the  copyrifirht. 
(3.)  The  Dook  was  not  registered. 

(4.)  The  book  was  not  first  published  in  the  United  Kingdom. 
(5.)  The  defendant  did  not  infringe. 

(Signed) 
Delivered,  <frc 

3  E  2 
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4.  Form  of  Notice  of  Objections  to  he  given  with  the  Pleas  in  an  Action 
for  Infringement  of  Gopyrigkt,  in  pursuance  of  S  §f  ^  Vid.  c.  45, 
«.  16.  ■ 

In  the 

A.B,,  Plaintiff, 
against 
E.F,,  Defendant 
Take  notice  that  the  above-named  defendant  means  to  rely,  on  the 
trial  of  this  action,  on  the  fpllowin^f  objections : — 

1.  That  the  defendant  is  not  guilty  of  the  alleged  grievances. 

2.  That  the  plaintiff  was  not  the  proprietor  of  the  said  copyright. 

3.  That  at  tne  time  of  the  alleged  grievances  there  was  no  sub- 
sisting copyright  in  the  said  book. 

4.  That  J.K,,  and  not  the  plaintiff,  was  the  author  of  the  said 
book. 

5.  That  L  M„  and  not  the  plaintiff,  was  the  first  publisher  of  the 
said  book. 

6.  That  N.O.,  and  not  the  plaintiff,  is  the  proprietor  of  the  said 
copyriffht. 

7.  That  the  said  book  was  first  published  with  the  title 

[fipecify  th^  title  of  the  booh  as  first  published]  on  the  day  of 

,  A.D.  [specify  the  date  of  first  puhlicaiion']  at 

[specify  the  place  of  the  first  puhlicatum] 
[State  any  other  objections  in  the  same  manner,'] 

Yours,  &c.. 
To  Mr.  G.  2).,  plaintiff's  attorney,  G.  H,,  defendant's  attorney, 

[or  agent.]  [or  agent.] 

(From  Bullen  and  Leake's  Precedents,  p.  719.) 
See  examples  of  notices  in  Boosey  v.  Davidson  (4  D.  &  L.  147); 
Siceet  V.  Benning  (16  C.  B.  459) ;  Leader  v.  Pnrday  (7  C.  B.  4) ;  HaMon 
V.  Kean  (29  L.  J.  20,  C.  P. ;  7  0.  B.  N.  S.  268). 


5.  Form  of  "Reply, 

18  [Here  put  the  letter  and  number']. 
In  the  High  Court  of  Justiee, 

Division. 

Between  -4.B.,  Paintiff, 
and 
C,B,y  Defendant. 

REPLY. 

The  plaintiff  as  to  the  defence  says  that : — 
I.  He  joins  issue,  &a 

(Signed) 
Delivered,  Ac. 


FORMS  OF  PLEADINGS  (LIBEL). 


LIBEL. 


I.  Form  of  Indorsement  on  Writ  of  Summons, 
The  plaintiff's  claim  is  for  damages  for  libel. 


2.  Form  of  Statement  of  Claim, 

[^Heading  as  in  Form  2,  Oojpyright.'] 

The  plaintiff  has  suffered  damage  from  the  defendant's  having 
falsely  and  maliciously  published  of  the  plaintiff  [in  a  newspaper 
called  the  ]  the  words  following,  &c, 

[Add  an  allegation  of  special  da/mage,  if  am,y  has  been  sustained]. 
The  plaintiff  claims  £ 

(Signed) 
Delivered,  &o. 


4.  Form  of  Statement  of  Defence, 
[Heading  as  in  Form  3,  Copyright], 

The  defendant  did  not  publish  the  alleged  libel ; 

or, 

The  alleged  libel  was  published  by  the  defendant  bond  fide  and 
without  malice,  and  under  circumstances  which  made  the  occasion 
privileged ; 

The  alleged  libel  is  true  in  substance  and  fact ; 
[as  to  the  circumstances  under  which  such  a  general  plea  is  oMowedf 
vide  ante,  pp.  648  et.  seq.'] 

or. 
The  words  set  forth  are  not  libellous ; 

or. 
The  defendant  brings  into  Court  the  sum  of  £  and  says  that 

it  is  enough  to  satisfy  the  plaintiff's  claim  (a) ; 

The  alleged  libel  was  contained  in  a  weekly  newspaper  [or  periodical 
publication]  ordinarily  published  at  intervals  not  exceeding  [or  exceed- 
ing] one  week,  called  the  "  ,"  and  was  inserted  in  such 
newspaper  [or  periodical  publication]  without  actual  malice  and  with- 
out gross  negligence ;  and' before  [or  at  the  earliest  opportunity  after] 
the  commencement  of  this  action  the  defendant  inserted  m  such 
newspaper  [or  periodical  publication]  a  fall  apology  for  it  [or  offered 
to  publish  a  full  apology  for  it  in  any  newspaper  or  periodical  publi- 
cation to  be  selected  by  the  plaintiff]  and  the  defendant  brings  into 

(a)  Payment  into  Court  is  not  permitted  with  a  defence  denying  liability  in 
aotions  or  counterclaims  for  libel  or  slander.  (Bules  of  Supreme  Court,  1883, 
Order  zzii.  B.  x.) 
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court  the  sum  of  £  by  way  of  amend?  for  the  injury  to 

the  plaintiff,  and  says  that  the  said  sum  is  enough  to  satisfy  the 
plaintiff's  claim. 


5.  Notice  of  Intention  to  give  Evidence  of  an  Apology  in  Mitiga^ 
tion  of  JDwmojges  under  6  <J'  7  Vict,  e,  96.,  s,  1, 

Take  notice  that  the  defendant  intends,  on  the  trial  of  this  cause, 
to  give  in  evidence,  in  mitigation  of  damages,  that  he  made  [or 
offered}  an  apology  to  the  plaintiff  for  the  defamation  complained 
of,  before  the  commencement  of  this  action  {or,  as  soon  after  the 
commencement  of  this  action  as  there  was  an  opportunity  of  making 
or  offering  such  apology,  the  action  having  been  commenced  before 
there  was  an  opportumty  of  making  or  offermgone. 

Yours,  Ac 
G,  H,,  defendant's  attorney. 
To  Mr.  0.  D.,  plaintiff's  attorney,  [or  agent.] 

[or  agent.] 


6.  Form  of  Reply, 
[Same  as  Form  5,  Oopynghf], 


^ 


FOEMS  OF  PLEADINGS  IN  PROCEEDINGS  FOR 

LIBEL  (CRIMINAL). 


Ex  officio  Information  hy  AUomey-Qeneral  for  a  Seditious  Libel. 

Michaelmas  Sittings  in  the  year  of  Queen  Victoria. 

Middlesex. — Be  it  remembered  that  Sir  ,  Knt.,  Attorney- 

General  of  onr  present  Sovereign  Lady  the  Qaeen,  who  for  our  scud 
Lady  the  Qaeen  in  this  beh^  prosecuteth  in  his  proper  person, 
Cometh  here  into  the  Qaeen's  Bench  Division  of  the  High  Court  of 
Justice,  before  the  Queen  herself,  at  Westminster,  in  the  county  of  Mid- 
dlesex, on  Monday  next  after  the  morrow  of  All  Souls',  in  this  same 
term,  and  for  our  said  Lady  the  Queen  giveth  the  court  to  understand 
and  be  informed  that  /.  L.,  late  of  ,  in  the  county  of  Middlesex, 

being  a  seditious,  malicious,  and  ill-disposed  person,  and  being  greatly 
disaffected  to  our  said  present  Sovereign  Laay  Victoria,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  and  to  her  administration  of  the  government 
of  this  kingdom,  and  most  unlawfully,  wickedly,  and  maliciously, 
devising,  designing,  and  intending  as  much  as  in  him  lay  to  bring 
our  said  Lady  the  Queen,  and  her  administration  of  the  govern- 
ment of  this  kingdom,  and  the  persons  employed  by  her  in  the 
administration  of  the  government  of  this  kingdom,  into  great  and 
public  hatred  and  contempt  among  all  her  liege  subjects,  and  to 
alienate  and  withdraw  from  our  said  Lady  the  Queen  the  cordial  love 
and  affection,  true  and  due  obedience,  lidelity,  and  allegiance  of  the 
subjects  of  our  said  Lady  the  Queen,  on  the  day  of  ^ 

in  the  year  of  our  said  present  Sovereign  Lady  the  Queen,  at 

the  parish  of  ,  in  the  county  of  Middlesex,  did  unlawfully, 

seditiously  and  maliciouslv  print  and  publish,  and  cause  and  procure 
to  be  printed  and  published,  a  certain  scandalous,  malicious,  and 
seditious  libel  of  and  concerning  our  said  Lady  the  Queen,  and  her 
administration  of  the  government  of  this  kingdom,  to  the  tenor  and 
effect  following,  that  is  to  say :  [here  state  the  libel]  in  contempt  of 
our  said  Lady  the  Queen  and  her  Laws,  to  the  evil  example  of  all 
others,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  CovmJt. — And  the  said  Attomey-Greneral  of  our  said  Lady 
the  Queen,  who  prosecutes  as  aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed  that  the  said  /.  L.,  of  his  further 
malice  against  our  said  Lady  the  now  Queen,  and  again  unlawfully, 
wickedly,  and  maliciouslv  devising,  designing  and  intending  as 
aforesaid,  afterwards,  on  the  day  of  ,  in  the 

year  of  our  said  present  Lady  the  Queen  at  ,  aforesaid,  did 

unlawfully,  seditiously,  and  maliciously,  print  and  publish,  and  cause 
and  procure  to  be  printed  and  published,  a  certain  other  scandalous, 
malicious,  and  seditious  libel  of  and  concerning  our  said  Lady  the 
Queen,  and  her  administration  of  the  government  of  this  kingdom,  to 
the  tenor  and  effect  following :  [H&i^e  state  libel  varying  the  innueyidoes 
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in  the  first  count.']  Whereupon  the  said  Attorney-Gteneral  of  our 
said  Lady  the  Queen,  who  for  our  said  Lady  the  Queen  in  this  behalf 
prosecutes,  for  our  said  Lady  the  Queen,  prays  the  consideratioD  of 
the  court  here  in  the  premises,  and  that  due  process  of  law  may  be 
awarded  against  the  said  /.  L.  in  this  behalf,  to  make  him  answer 
to  our  said  Lady  the  Queen  touching  and  oonceming  the  premises 
aforesaid. 

See  Rex  v.  Lamh&rt  and  Ferry  (31  St.  Tr»  336,  and  2  Cbitty 
Crim.  L.  6  &  90).  In  the  case  of  Lambert  and  Terry  the  libel  did  not 
require  any  prefatory  averment. 


Information  by  Master  of  Crown  Office. 

Of  Sittings,  in  the  year  of  the  reign  of  Queen  Victoria. 

,        \  Be    it   remembered  that    Frederick  Oockburn,  E«j., 

to  wit  )  coroner  and  attorney  of  our  Lady  the  now  Queen,  m 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice,  before  the 
Queen  herself,  who  prosecutes  for  our  said  Lady  the  Queen  in  this  be- 
half in  his  proper  person,  comes  here  into  the  said  Queen's  Bench 
before  Division,  the  Queen  herself,  at  We8tminster(a.)>  on  the 
in  these  same  sittings,  and  for  our  said  Lady  the  Queen  gives  the  court 
here  to  understand  and  be  ioformed  thati  &c  IState  the  facts  and 
circumstances  constituting  the  offence.  See  example  in  next  form],  to  ^e 
great  damage,  scandal,  and  disgrace  of  him  the  said  ,  to  the 

evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Commence  the  second  and  other  counts  thus : 

And  the  said  coroner  and  attorney  of  our  said  Lady  the  Queen, 
who  prosecutes  as  aforesaid,  further  gives  the  court  here  to  under- 
stand and  be  informed  that,  <&c. 

Conclude  thus : 

And  therefore  the  said  coroner  and  attorney  of  our  said  Lady  the 
Queen,  prays  the  consideration  of  the  court  here  in  the  premises,  and 
that  due  process  of  law  may  be  awarded  against  him  the  said 
in  this  behalf,  to  make  hun  answer  to  our  said  Lady  the  Queen, 
touching  and  concerning  the  premises  aforesaid. 


Oriminal  Information  by  Master  of  Crown  Office  for  a  Libel  charging 

the  ScvMling  of  a  Vessel, 

{Beg.  V.  Shammin,  not  reported). 

Of  Michaelmas  Term,  in  the  thirty-third  year  of  the  reign  of  Queen 
Victoria. 

In  the  County  of  Lancaster, ")  Be  it  remembered  that  Thomas  Norton, 

West  Derby  Division,       >      Esq.,  coroner  and  attorney  of   our 

to  wit.  )       present  Sovereign  Lady  tne  Queen, 

in  the  court(6)  of  our  said  Lady  the  Queen  before  the  Queen  herself, 

who  for  our  said  Lady  the  Queen  in  this  behalf  prosecuteth  in  his  own 

fa)  Or,  "  at  the  Boyal  Courts  of  Justice."    Both  foims  are  used  in  the  Crown 
ace. 

(6)  The  chaDges  of  lacc^uage  necessitated  by  the  Judicature  Acts  wiU  be  seen 
by  a  comparison  of  tbis  with  the  form  immediately  preceding. 
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person,  cometh  here  in  the  said  conrt  of  oar  Lady  the  Qneen,  before 
the  Qaeen  herself  at  Westminster,  to  wit,  on  the  twenty-fourth  day  of 
November,  a.d.  one  thousand  eight  hundred  and  sixty-nine,  and  in 
the  said  thirty-third  year  of  the  reign  of  our  said  Lady  the  Queen,  and 
for  our  said  Lady  the  Queen  giveth  the  court  here  to  understand  and 
be  informed  that,  at  and  before  the  publishing  of  the  libel  hereinafter 
mentioned,  a  certain  company  called  and  duly  registered  as  *'  The 
Merchants  Trading  Company,  Limited,"  carried  on  its  business,  to 
wit,  at  Liverpool,  in  the  West  Derby  division  of  the  county  of  Lan- 
caster, and  the  said  company  owned  and  employed,  in  trading  to 
divers  places,  divers  ships  and  vessels,  and  amonest  others,  to  wit,  a 
certain  steam  ship  or  vessel  called  the  "  Golden  Fleece,"  and  at  the 
time  aforesaid  one   William  James  Femie,  of  Liverpool  aforesaid 
was,  and  still  is,  and  for  some  time  previous  to  the  publishing  of  the 
said  bbel  had  been,  the  managing  director  of  the  said  company,  and 
was  and  is  otherwise  largely  interested  therein;  and  at  and  before 
the  time  aforesaid  it  became  and  was  and  still  is  the  duty  of  the  said 
William  James  Fernie,  as  such  managing  director,  to  superintend 
generally  the  employment  of  the  said  ships  or  vessels  of  the  said 
company,  including  tne  said  steam  ship  or  vessel  the  '*  Golden  Fleece," 
and  the  effecting  of  insurances  upon  and  in  respect  of  such  ships  or 
vessels,  and  go<Kls  of  the  said  company  laden  therein,  and  freight  to 
become  payable  for  the  carriage  by  the  said  company  of  goods  thereby ; 
and  before  the  printing  and  publishing  of  the  said  libel  the  said  steam 
ship  or  vessel "  Golden  Fleece,"  then  being  a  ship  or  vessel  the  property 
of  the  said  company,  had  been  altered  and  prepared  for  the  carriage 
of  a  cargo  of  coal,  and  had  been  laden  with  such  cargo  of  coals  prin- 
cipally at  Cardiff,  in  the  United  Kingdom,  for  a  voyage  to  Alexandria, 
and  the  said  vessel  and  her  freight  and  cargo  for  the  said  voyage  had 
been,  by  and  under  the  direction  of  the  said  WUliam  James  Femie, 
as  such  managing  director,  insured  in  an  amount  not  exceeding  the 
fair  value  thereof  respectively.     And  after  the  said  "  Golden  Fleece" 
had  been  so  laden  wiui  coals  as  aforesaid,  and  while  the  same  was  at 
anchor  in  the  roads  of  the  harbour  at  Cardiff  aforesaid,  the  said 
**  Golden  Fleece"  met  with  a  disaster,  to  wit,  by  becoming  filled  with 
water  through  one  of  the  coaling  ports  of  the  said  "  Golden  Fleece ;" 
and  in  order  to  prevent  her  sinking,  the  said  **  Golden  Fleece"  was 
necessarily  driven  towards  the  shore  and  stranded.    And  thereupon 
a  certain  mquiry  was  held  by  direction  of  the  Board  of  Trade  into  the 
circumstances  of  the  said  disaster,  which  inquiry  resulted  in  the 
exoneration  of  the  master  of  the  said  vessel  "  Golden  Fleece"  from 
all  blame  in  respect  of  the  said  disaster,  and  in  the  return  to  such 
master  of  his  master's  certificate.    And  thereupon  the  said  Hugh 
Shimmin,  of  Liverpool  aforesaid,  being  the  printer  and  publisher  of 
a  certain  newspaper  called  The  Porcupine,  unlawfully,  wickedly,  and 
maliciously  wrote,  printed,  and  published,  and  so  caused  and  procured 
to  be  written,  printed,  and  published,  of  and  concerning  the  said 
William  James  Fernie  a  certain  false,  scandalous,  malicious,   and 
defamatory  libel  in  the  form  of  an   article  entitled  *'  Marine  Coal 
Scuttling,"  in  the  said  newspaper.  The  Forewpine,  published  by  the 
said  Hugh  Shimmin,  to  wit,  on  the  twenty-third  day  of  October, 
A.D.  one  thousand  eight  hundred  and  sixty-nine,  and  in  the  said 
thirty- third  year  of  our  said  Lady  the  Queen,  to  wit,  at  number  fifty- 
eight  Cable  Street  in  Liverpool  aforesaid,  the  words  following :  [Here 
follows  in  fuU  the  newspaper  article.']    Ajid  the  said  Hugh  Shimmin 
BO  unlawfully,  wickedly,  and  maliciously  wrote,  printed,  and  pub- 
lished, and  caused  and  procured  to  be  written,  printed,  and  publisned. 
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the  said  libel,  he,  the  said  Hugh  ShimmiQ,  then  well  knowing  the 
Rame  to  be  false,  thereby  intending  and  contriving  to  injure,  vilify, 
and  prejudice  the  said  William  James  Femie  and  to  lower  him  in  the 
estimation  of  his  fellows,  to  the  great  injury,  scandal,  and  disgrace  of 
the  said  William  James  Femie,  to  the  evil  example  of  all  others  in 
like  case  offending,  and  against  the  peace  of  our  Lady  the  Queen» 
her  crown  and  dignity. 

And  the  said  coroner  and  attorney  of  our  said  Lady  the  Queen,  for 
our  said  Lady  the  Queen  further  giveth  the  court  here  to  understand 
and  be  informed  that,  at  and  before  the  time  of  the  publishing  of  the  libel 
hereinafter  mentioned,  a  certain  company  called  and  duly  registered 
as  "  The  Merchants'  Trading  Company,  Limited,"  carried  on  its 
business,  to  wit,  at  Liverpool  in  the  West  Derby  division  of  the 
county  of  Lancaster,  and  the  said  company  owned  and  employed, 
in  trading  to  divers  places,  divers  ships  and  vessels,  and  amongst 
others,  to  wit,  a  certain  ship  or  vessel  called  the  "  Golden  Fleece," 
and  at  the  time  aforesaid,  one  William  James  Femie,  of  Liveipool 
aforesaid,  was,  and  still  is,  and  for  some  time  previous  to  the  publish- 
ing of  the  said  libel,  had  been  the  mana^ng  director  of  the  said 
company,  and  was  and  is  otherwise  largely  interested  therein,  and  at 
and  Defore  the  time  aforesaid  it  became  and  was  and  still  is  the  duty 
of  the  said  William  James  Femie,  as  such  managing  director,  to 
superintend  generally  the  employment  of  the  said  ships  or  vessels 
of  the  said  company,  including  the  said  steamship  or  vessel  the 
"  Golden  Fleece,  and  the  effecting  of  insurances  upon  and  in  respect 
of  such  ships  or  vessels,  and  goods  of  the  said  company  laden  therein 
and  freight  to  become  payable  for  the  carriage  by  the  said  company 
of  goods  thereby.  And  before  the  printing  and  publishing  of  the 
said  libel  the  said  steamship  "  Golden  Fleece,"  then  being  a  ship 
or  vessel,  the  property  of  the  said  company,  had  been  laden  with  a 
cargo  of  coals,  principally  at  Cardiff,  in  the  United  Elingdom,  for  a 
voyage  to  Alexandria,  and  the  said  vessel  and  her  freight  and  cargp, 
for  the  said  voyage  had  been  by  and  under  the  direction  of  the  said 
William  James  Femie,  as  such  managing  director,  insured  in  on 
amount  not  exceeding  the  fair  value  thereof,  respectively;  and  after 
the  said  "  Grolden  Fleece "  had  been  so  laden  with  coals  as  aforesaid, 
and  while  the  same  was  at  anchor  in  the  roads  of  the  harbour  at 
Cardiff  aforesaid,  the  said  "  Golden  Fleece"  met  with  a  disaster,  to 
wit,  by  becoming  filled  with  water  through  one  of  the  coaling  ports 
of  the  said  "  Grolden  Fleece,"  and  in  order  to  prevent  her  sinking,  the 
said  **  Golden  Fleece"  was  necessarily  driven  towards  the  shore  and 
stranded.  And  thereupon  a  certain  inquiry  was  held  by  direction  of 
the  Board  of  Trade  into  the  circumstances  of  the  said  disaster,  which 
inquiry  resulted  in  the  exoneration  of  the  master  of  the  said  vessel 
"  Golden  Fleece"  from  all  blame  in  respect  of  the  said  disaster,  and 
in  the  return  to  such  master  of  his  master's  certificate.  And  there- 
upon the  said  Hugh  Shimmin,  of  Liverpool  aforesaid,  being  the  printer 
and  publisher  of  a  certain  newspaper  called  The  Porcupine,  unlawfdUy, 
wickedly,  and  maliciously  wrote,  printed,  and  published,  and  so  caused 
and  procured  to  be  written,  printed,  and  pubhshed  of  and  concerning 
the  said  William  James  Fernie,  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel  in  the  form  of  an  article  entitled  ''  Marine  Coal 
Scuttling,"  to  wit,  in  the  said  newspaper,  The  Porcupine,  published 
by  the  said  Hugh  Shimmin,  to  wit,  in  the  twenty -third  day  of  October, 
A.D.  one  thousand  eight  hundred  and  sixty-nine,  and  in  the  thirtjr- 
third  year  oC  our  said  Lady  the  Queen,  to  wit,  at  number  fifty-eight 
Cable-street,  in  Liverpool  aforesaid,  the  words  following :  /'  You  need 
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not  wait  till  slie  (meaning  the  ship  or  vessel  in  the  said  tontence 
referred  to)  gets  out  to  sea.  If  yon  wish  to  close  yonr  aoconnts 
promptly,  yon  can  load  her  with  coals  nntil  her  ports  are  below  the 
water  line,  and  by  leaving  one  of  the  side  coaling  ports  insecurely 
fastened,  yon  can  at  any  time  command  a  supply  of  water  which 
will  sink  the  vessel  in  a  few  minutes.  All  these  are  acts  which  are 
not  individually  deemed  criminal,  but  the  true  colour  of  which  is  at 
once  revealed  when  it  is  known  that  the  vessel  and  her  freight  are 
insured  for  double  their  value;"  the  said  Hugh  Shimmin,  thereby 
meaning,  referring,  and  intending  to  be  understood  as  meaning  and 
referring  to  the  said  ship  or  vessel  "  Golden  Fleece,"  and  thereby 
meaning  to  impute  that  the  said  loss  of  and  damage  to  the  said 
'*  Golden  Fleece  had  been  caused  and  occasioned  bj  the  wicked  and 
corrupt  contrivance,  and  for  the  profit  of  the  said  William  James 
Fernie,  and  others.  And  the  saia  Hugh  Shimmin,  so  unlawfully, 
wickedly,  and  maliciously  wrote,  printed,  and  published,  and  caused 
and  procured  to  be  written,  printed,  and  published,  the  said  libel, 
ho,  the  said  Hugh  Shimmin,  then  well  knowing  the  same  to  be  false, 
thereby  intending  and  contriving  to  injure,  vilify,  and  prejudice  the 
said  WiUiam  James  Fernie,  and  to  lower  him  in  the  estimation  of  his 
fellows,  to  the  great  injury,  scandal,  and  disgrace  of  the  said  William 
James  Fernie,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Whereupon  the  said  coroner  and  attorney  for  our  said  Lady  the 
Queen  prayeth  the  consideration  of  the  court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded  against  him,  the  said 
Hugh  Shimmm,  in  this  behalf,  to  make  him  answer  to  our  said  Lady 
the  Queen,  and  touching  and  concerning  the  premises  aforesaid. 


Indictment  for  Publishing  a  Libel,  knowing  the  same  to  be  false, 

!The  jurors  for  our  said  Lady  the  Queen  upon  their  oath 
present,  that  C,  D.,  contriving  and  unlawfully,  wickedly, 
and  maliciously  intending  to  injure,  vilify,  and  prejudice  one  A,  B.,  and 
to  deprive  him  of  his  good  name,  fame,  credit,  and  reputation,  and  to 
bring  him  into  public  contempt,  scandal,  ii^amy,  and  disgrace,  on 
the  day  of  in  the  year  of  our  Lord  ,  unlaw- 

fully, wickedly,  and  maliciously  did  write  and  publish,  and  cause  and 
procure  to  be  written  and  published,  a  false,  scandalous,  malicions, 
and  defamatory  libel,  contsuning  divers  false,  scandalous,  malicious, 
and  defamatory  matters  and  things  of  and  concerning  the  said  A.  B., 
according  to  the  tenor  and  effect  following,  that  is  to  say  ^Here  set 
out  tJie  libel,  together  with  such  innuendoes  cksmaybe  necessary  to  render 
it  iiitelligible.  See  example  in  nextform^'},  he,  tne  said  C.  D.,  then  well 
knowing  tlie  said  defamatory  libel  to  be  false,  to  the  great  damage, 
scandal,  and  disgrace  of  the  said  A.  B,,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 


Indictment  of  a  Newspaper  Proprietor  for  a  Libel  on  the  late  Bishop  of 

Exeter, 

(Beg,  V.  Laiimer,  3  Cox.  Grim.  Gas.  Appx.  xxxviii.) 

City  and  County  of  the  )    The  jurors  for  our  Lady  the  Queen  upon 

City  of  Exeter,         >       their  oath  present,  that  before  and  at  the 

to  wit.  )       time  of  publishing  the  false,  scandalous, 
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malicioTis,  and  defamatory  libel  hereinafler  mentioned,  Henry  Fhill- 
potts  had  become,  and  was,  and  still  is,  by  Divine  permission,  Lord 
bishop  of  Exeter,  to  wit,  bishop  of  the  diocese  of  Exeter,  in  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
and  that  before  the  time  of  the  publishing  of  the  said  false,  scandalonB, 
malicious,  and  defamatory  libel,  hereinafter  mentioned,  to  wit,  on  the 
1st  day  of  May,  in  the  year  of  our  Lord,  1846,  a  certain  petition  of 
one  James  Shore,  to  the  Loi*ds  spiritual  and  temporal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  In  Parliament  assembled,  had 
been  and  was  presented  by  a  certain  peer  of  the  realm,  to  wit,  by 
Henry,  Lord  Brougham  and  Yauz,  to  the  said  Lords  spiritual  and 
temporal  in  Parliajoent  assembled,  and  that  the  said  Henry,  Lord 
Brougham  and  Yaux,  did,  to  wit,  on  the  year  and  dajf  aforesaid,  and 
on  the  occasion  of  the  said  presenting  the  said  petition  to  the  said 
Lords  spiritual  and  temporal,  address  and  make  to  the  said  Lords 
spiritual  and  temporal  in  Parliament  assembled,  certain  observations 
with  reference  to  and  concerning  the  said  petition  and  the  several 
matters  and  things  in  the  said  petition  contained ;  and  that  the  said 
Henry,  Bishop  of  Exeter,  then  being  one  of  the  said  Lords  spiritual, 
did,  on  the  day  and  vear  aforesaid,  and  on  the  occasion  aforesaid, 
address  and  make  to  the  said  Lords  spiritual  and  temporal  in  Parlia- 
ment assembled  certain  observations  and  statements,  iu  answer  and 
with  reference  to  the  said  observations  of  the  said  Henry,  Lord 
Brougham  and  Yaux,  and  with  reference  to  the  said  matters  and 
things  contained  in  the  said  petition  of  the  said  James  Shore.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that 
Thomas  Latimer,  of  the  parish  of  St.  John,  in  the  city  and  county  of 
the  city  aforesaid,  labourer,(a)  well  knowing  the  premises,  but  con- 
triving, and  wickedly,  and  maliciously,  and  unlawfidly  intending  to 
aggrieve  and  vilify  the  said  Henry,  Bishop  of  Exeter,  and  to  injure 
him  in  his  good  name,  fame,  and  credit,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace,  in  his  diocese  and  among  the  clergy  of 
his  said  diocese,  and  the  other  clergy  of  this  realm,  and  also  among 
his  neighbours  and  other  good  and  worthy  subjects  of  this  realm, 
afterwards,  to  wit,  on  the  24th  day  of  July,  in  the  year  of  our  Lord, 
1846  [with  force  and  arms],  at  the  parish  aforesaid,  in  the  city  and 
county  of  the  city  aforesaid,  in  a  certain  newspaper,  called,  to  wit.  The 
Western  Ti7ne8,  falsely,  wickedly,  and  maliciously,  did  write  and  pub- 
lish, and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  and  malicious,  scandalous,  and  defamatory  libel  of  and 
concerning  the  said  Henry,  Bishop  of  Exeter,  and  of  and  concerning 
him  as  such  bishop  as  aforesaid,  and  of  and  concerning  the  matters 
and  things  aforesaid,  in  the  words  and  figures  following,  that  is  to 
say  \_then  follows  the  libel,  concluding  thus"],  "  unfortunately  he  (mean- 
ing thereby  the  said  Henry,  Bishop  of  Exeter)  goes  Quite  the  other 
way,  and  his  (meaning  thereby  tne  said  Henry,  Bisnop  of  Exeter) 
reply  is  so  directl;^  the  opposite  of  the  truth  that  he  (meaning  thereby 
the  said  Henry,  Bishop  of  Exeter)  stands  branded  as  a  consecrated, 
careless  perverter  of  facts,  and  one  who  does  no  credit  to  the  mitre 
which  he  (meaning  thereby  the  said  Henry,  Bishop  of  Exeter)  is  paid 
£200  a  week  or  thereabouts,  to  wear,"  Ac,  knowing  the  same  to  be 
false,  &c. 

(a)  The  addition  required  by  i  Hen.  5  c.  5,  of  the  "estate,  degree,  or  mystery"  of 
defendants  in  indictments  may  now  be  omitted  altogether,  as  sect.  24  of  14  &  15 
Vict.  c.  100,  enacts  that  no  indictment  for  any  ofifence  shall  be  holdeu  insufficient 
*^  for  want  of  or  imperfection  in  the  addition  of  any  defendant.'^ 
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Pleas. 

Plea  to  Information  or  Indictment,  that  Matters  charged  are  True, 
and  that  Publication  teas  for  PuhUc  Benefit 

In  the  Central  Criminal  Court,  or  At  the  Assizes  of  our  lady  the 
Qneen,  holden  at  ,  in  and  for  the  county  of  i  or  (in 

case  of  Information)  In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 
The  day  of  ,  a.d. 

The  Queen  \  And  now  the  said  A.  B.,  by  C.  D.,  his  attorney  [or,  in 
V.  ?     his  own  proper  person],  comes  into  court,  and  having 

A.  B.  )  heard  the  said  indictment  (or  information)  read,  says 
that  the  alleged  defamatory  libel  and  matters  charged  against  him, 
the  said  At  B.,  in  and  by  the  said  indictment  (or  information)  as 
written  and  published  by  him  the  said  A.  B.y  of  and  concerning  the 
said  E.  F.,  are  true  in  this,  that,  &c.  [stating  concisely  the  fa>ct8  relied 
on  as  justifying  the  libel  on  the  ground  of  Us  truth"}.  And  the  said 
A.  B.  further  saith  that  it  was  for  the  public  benefit  that  the  said 
alleged  defamatory  libel,  and  matters  charged  in  and  by  the  said 
indictment  (or  information),  as  written  and  published  of  and  concern- 
ing the  said  E.  F.,  should  be  written  and  published,  because,  &c, 
[statirig  the  fact  or  facts  relied  on  (w  excusing  the  publication  on  the 
ground  of  the  benefit  to  the  public},  whereby  and  by  reason  whereof  it 
was,  and  is,  for  the  public  benefit  that  all  and  every  the  said  alleged 
defamatory  libel  and  matters  charged  in  and  by  the  said  indictment 
(or  information),  should  be  published. 


Plea  justifying  Libel  charged  inform  next  but  one  preceding 

(ante,  pp.  795,  796). 

And  for  a  further  plea  in  this  behalf  to  so  much  of  the  first  and 
fourth  counts  of  the  said  indictment,  as  charged  upon  the  said  Thomas 
Latimer  the  writing  and  publishing,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  in  the  said 
first  and  fourth  counts  respectively  mentioned,  as  imputes  to,  or 
charges  against  Henrv,  Lord  Bishop  of  Exeter,  therein  respectively 
also  mentioned,  that  tne  reply  of  him  the  said  Henry,  Lord  Bishop  of 
Exeter,  to  the  observations  of  Henry,  Lord  Brougham  and  Yauz,  in 
the  said  first  and  fourth  counts  respectively  mentioned,  in  reference 
to  the  petition  of  James  Shore  therein  also  respectively  mentioned, 
was  so  directly  opposite  to  the  truth  that  the  said  Henry,  Lord 
Bishop  of  Exeter,  stands  branded  as  a  careless  perverter  of  facts, 
the  said  Thomas  Latimer,  by  virtue  of  the  statute  id  such  case  made 
and  provided,  says  that  before  the  writing  and  publishing  of,  and 
causing  and  procuring  to  be  written  and  published,  so  mu<m  of  the 
said  alleged  libels  respectively,  as  is  in  the  introductory  part  of  this 
plea  mentioned,  to  wit,  on  the  12  th  day  of  September,  in  the  year  of 
our  Lord  1832,  the  most  noble  Edward  Adolphus,  Duke  of  Somerset, 
then  and  thenceforth,  and  until  and  at  the  time  of  the  writing  and 
publishing  of,  and  causing  and  procuring  to  be  written  and  published, 
so  much  of  the  said  alleged  libels  as  last  aforesaid,  and  stiU  being  a 
peer  of  the  realm  of  the  United  Kingdom  of  Great  Britam  and  Ire- 
land, to  wit,  Duke  of  Somerset  and  Baron  Seymour,  of  Hacke,  in  the 
county  of  Somerset,  had  erected  and  built,  at  his  own  expense,  a 
certain  chapel,  for  the  public  worship  of  Grod,  on  certain  lands  of  him, 
the  said  Edward  Adolphus,  Duke  of  Somerset,  situate  in  the  hamlet 
of  Bridgetown,  in  the  parish  of  Berry  Pomeroy,  in  the  county  of 
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Devon,  and  in  the  said  diocese  of  Exeter,  in  the  said  first  and  fourth 
connts  respectivelj  mentioned,  to  wit,  at  the  said  parish  in  the  said 
first  and  fourth  connts  respectively  mentioned.  Ana  the  said  Thomas 
Latimer  further  saith  that  afterwards,  and  before  the  writing  and 

Sublishing  of,  and  causing  and  procuring  to  be  written  and  pub- 
shed,  so  much  of  the  said  alleged  libels  as  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  Edward  Adolphus,  Duke  of 
Somerset,  with  the  consent  of  the  Bev.  John  Edwards,  clerk,  then 
being  vicar  of  the  said  vicarage  and  parish  church,  applied  to,  and 
requested  the  said  Henry,  Lord  Bishop  of  Exeter,  then  being  Lord 
Bishop  of  the  said  diocese  of  Exeter,  and  the  ordinary  of  the  said 
vicarage  and  parish  church,  to  grant  his  licence  that  the  said  cha^l 
might  be  opened  and  used  for  the  celebration  of  Divine  service 
according  to  the  rites  and  ceremonies  of  the  United  Churcl^of  England 
and  Ireland  by  public  authority  established,  to  wit,  at  the  said  parish 
in  the  said  first  and  fourth  counts  respectively  in  that  behalf  men- 
tioned.   And  the  said  Henry,  Lord  Bisnop  of  Exeter,  then  on  such 
request  of  the  said  Edward  Adolphus,  Duke  of  Somerset,  being  so 
made  to  him  as  aforesaid,  stated  to  the  said  Edward  Adolphus,  Duke 
of  Somerset,  that  he  the  said  Henry,  Lord  Bishop  of  Exeter,  was 
willing  to  grant  such  licence  as  aforesaid,  provided  the  said  Edward 
Adolphus, Duke  of  Somerset,  would,  previously  to  the  granting  thereof, 
engage  and  undertake  with  and  to  hun,  the  said  Henry,  Lord  Bishop 
of  Exeter,  that  he  the  said  Edward  Adolphus,  Duke  of  Somerset, 
wouldj  to  the  satisfaction  of  him  the  said  Henry,  Lord  Bishop  of 
Exeter,  endow  the  said  chapel  with  a  permanent  provision  for  the 
maintenance  of  a  minister  in  Holy  Orders  to  celebrate  such  Divine 
service  as  aforesaid,  and  would  convey  and  assure  the  said  land 
whereon  the  said  chapel  was  built  as  aforesaid,  and  also  the  said 
chapel  so  and  in  such  manner  that  the  said  chapel  may  be  for  ever 
devoted  and  set  apart  to  and  for  such  Divine  service  as  last  aforesaid ; 
and  that  the  said  chapel  should,  in  the  meantine  and  until  such 
endowment  and  conveyance  and  assurance  as  aforesaid,  only  be  used 
for  purposes  connected  with  the  ministry  of  the  said  United  Church 
of  England  and  Ireland,  to  wit,  at  the  parish  aforesaid.     And  the 
said  Thomas  Latimer  further  saith  that  afterwards  and  before  the 
granting  of  the  licence  to  the  said  Edward  Adolphus,   Duke  of 
Somerset,  by  the  said  Henry,  Lord  Bishop  of  Exeter,  as  hereinafter 
mentioned,  tp  wit,  on  the  22nd  day  of  September,  in  the  year  of  our 
Lord  One  thousand  eight  hundred  and  thirty-two,  and  thenceforth 
always  until  the  granting  of  such  licence,  the  said  Edward  Adolphus, 
Duke  of  Somerset,  declined  to  enter  into  or  give  any  such  engage- 
ment or  undertaking  with  and  to  the  said  Henry,  Lord  Bishop  of 
Exeter  as  aforesaid.    And  the  said  Henry,  Lord  Bishop  of  Exeter, 
thereupbn,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  consented 
to  grant  auch  licence  as  aforesaid  to  the  said  Edward  Adolphus, 
Duke  of  Somerset,  without  requiring  him  to  enter  into  or  give  any 
such  engagement  or  undertaking  as  aforesaid,  to  wit,  at  the  pari»li 
last  aforesaid.    And  the  said  Henry,  Lord  Bishop  of  Exeter,  after- 
wards, and  before  the  writing  and  publishing  of,  and  causing  and 
procuring  to  be  written  and  published,  so  much  of  the  said  alleged 
libels  as  aforesaid,  to  wit,  on  the  9th  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two,  in 
accordance  with  the  consent  so  given  by  him  as  aforesaid,  the  said 
Edward  Adolphus,  Duke  of   Somerset,  having  declined,  and  then 
declining  to    enter    into  and    give,  and    not    theretofore  or  then, 
or    at   any  time    since,  having  entered   in;to  or   given   any  such 
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eugagemeDt  or  nndertaking  as  aforesaid,  did,  by  a  certain  licence 
there  subscribed  by  him,  the  said  Henry,  Lord  Bishop  of  Exeter, 
and  sealed  with  his    episcopal    seal,  bearing    date    a  certain  day 
and  year  in  that  behalf  therein  named,  to  wit,  the  day  and  year 
last  aforesaid,  give  and  grant  his  licence  nnio   the  said  Edward 
Adolphus,  Dnke  of  Somerset,  that  the  said  chapel  might  be  forth- 
with opened  and  used  for  the  celebration  of  Divine  service,  according 
to  the  rites  and  ceremonies  of  the  said  United  Church  of  England 
and  Ireland  by  a  priest  or  minister  in  Holy  Orders,  to  be  for  that  pur- 
pose licensed  by  the  said  Henry,  Lord  Bishop  of  Exeter,  to  wit,  at 
the  parish  last  aforesaid.     And  the  said  Thomas  Latimer  further 
saith,  that  afterwards  and  before  the  writing  and  publishing  of,  and 
causing  and  procuring  to  be  written  and  published,  so  mu(m  of  the 
said  alleged  libels  as  aforesaid,  to  wit,  on  the  said  ist  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-six,  in  the 
said  first  and  fourth  counts  respectively  mentioned,  the  said  Henry, 
Lord  Bishop  of  Exeter,  did,  in  reply  to  the  said  observations  of  the 
said  Henry,  Lord  Brougham  and  Yaux,  in  the  said  first  and  fourth 
counts  respectively  mentioned,  in  reference  to  the  said  petition  of  the 
said  James   Shore,  and  in  the   said  observations  and  statements 
addressed  and  made  by  him  the  said  Henry,  Lord  Bishop  of  Exeter, 
in  answer  to  the  said  observations  of  the  said  Henry,  Lord  Brougham 
and  Yaux,  and  therein  respectively  also  mentioned,  did  speak  and  say 
fo  the  said  Lords  spiritual  and  temporal  in  Parliament  assembledf, 
of  and  concerning  the  said  observations  and  statements  of  the  said 
Henry,  Lord  Brougham  and  Yaux,  and  of  and  concerning  the  said 
Edward  Adolphus,  to  the  said  Henry,  Lord  Bishop  of  Exeter,  for 
such  licence  to  open  and  use  the  same  as  aforesaid,  and  of  and  con- 
cerning such  licence  as  last  aforesaid,  and  of  and  concerning  such 
engagement  and  undertaking  so  required  by  him  the  said  Henry, 
Lord  Bishop  of  Exeter,  and  declined  to  be  entered  into  and  given  by 
the  said  Edward  Adolphus,  Duke  of  Somerset,  as  aforesaid,  and  of 
and  concerning  the  said*  petition  of  the  said  James  Shore,  and  the 
matters  therein  contained,  and  of  and  concerning  the  premises,  the 
words  following,  that  is  to  say, — "  I"  (meaning  the  said  Henry,  Lord 
Bishop  of  Exeter)  "  should  wish  to  have  been  excused  from  entering 
into  the  circumstances  of  the  present  case"  (meaning  the  said  matters 
and  things  contained  in  the  petition  of  the  said  James  Shore,  as  afore- 
said), "  but  my  noble  and  learned  friend"  (meaning  the-  said  Henry, 
Lord  Brougham  and  Yau-x)  ''  has  stated  several  matters"  (meaning 
the  said  matters  stated  by  the  said  Henry,  Lord  Brougham  and  Vaux, 
in  his  said  observations  in  reference  to  the  said  petition  of  the  said 
James  Shore)  "  which  cannot  be  left  unanswered.     It  is  certainly  true 
the  noble   duke  alluded  to"  (meaning  the  said  Edward  Adolphus, 
Duke  of  Somerset)  "  built  the  chapel  m  question"  (meaning  the  said 
chapel  hereinbefore  mentioned)  "at  Bridgetown"  (meaning  the  said 
hamlet  of  Bridgetown,  in  the  parish  of  Berry  Pomeroy,  aforesaid), 
"  and  some  years  ago  the  noble  duke"  (meaning  the  said  Edward 
Adolphus,  Duke  of  Somerset)  "  applied  to  me"  (meaning  himself,  the 
said  Henry,  Lord  Bishop  of  Exeter)  "  to  consecrate  it"  (meaning  the 
said  chapel).     "  Several  communications"  (meaning  the  said  request 
of  the  said  Edward  Adolphus,  Duke  of  Somerset,  for  the  said  licence 
to  open  and  use  the  said  chapel,  and  the  said  requisitions  of  him,  the 
said  Henry,  Lord  Bishop  of  Exeter,  that  the  said  Edward  Adolphus, 
Duke  of  Somerset,  should  enter  into  and  give  such  undertaking  and 
engagement  as  aforesaid)    **  had  passed  between  myself"   (meaning 
himself  the  said  Henry,  Lord  Bishop  of  Exeter)    "  and  the  noble 
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dake"  (meaning  the  said  Edward  Adolphus,  Dnke  of  Somerset), 
■•*  and  finally  I "  (meaninff  himself,  the  said  Henry,  Lord  Bishop  of 
Exeter)  **  consented  to  license  the  chapel "  (meaning  the  chapel 
aforesaid),  **  the  dnke  *'  (meaning  the  said  Edward  Adolphns,  Duke  of 
Somerset)  **  undertaking  to  endow  if  (meaning  the  said  chapel), 
"in  order  to  its  being  consecrated"  (meaning  in  order  to  the  said 
chapel  being  consecrated),  '*  and  that  meanwhile  it  should  only  be 
nsea  for  purposes  connected  with  the  ministry  of  the  Protestant 
Established  Church ''  (meaniuff  the  said  United  Church  of  England 
and  Ireland,  by  public  authority  established),  *'both  of  which 
engagements  I  (meaning  himself  the  said  Henry,  Lord  Bishop  of 
Exeter)  "regret  to  state  have  been  violated  by  the  noble  duke" 
(meaning  the  said  Edward  Adolphus,  Duke  of  Somerset)  "for  reasons 
which,  doubtless,  are  satisfactory  to  his  own  mind'*  (meaning  the 
mind  uf  the  said  Edward  Adolphus,  Duke  of  Somerset),  "  though  I " 
(meaning  himself  the  said  Henry,  Lord  Bishop  of  Exeter)  "  cannot 
even  guess  what  they  are,"  to  wit,  at  the  parish  last  aforesaid. 

And  the  said  Thomas  Latimer  further  saith,  that  it  was  for  the 
public  benefit  that  so  much  of  the  said  alleged  libels  in  the  said  first 
and  fourth  counts  respectively  mentioned,  as  in  the  introductory  part 
of  this  plea  mentioned,  should  be  published,  by  reason  that  it  is  for 
the  public  benefit  that  when  statements  opposite  of  the  truth  and 
perversive  of  facts  are  made  by  a  person  filling  a  high  public  office, 
to  wit,  a  bishop  of  the  said  United  Church  of  England  and  Lreland,  of 
and  concerning  the  character  and  conduct,  and  to  the  prejudice  and 
discredit  of  another  person  standing  in  a  high  and  important  public 
position,  to  wit,  a  peer  of  the  realm  of  the  said  United  Kingdom  of  Great 
J^ritain  and  Ireland,  that  the  truth  in  respect  of  the  matters  stated 
should  be  published  and  made  to  appear,  so  that  the  liege  subjects  of 
our  Lady  the  Queen  may  not  thereby  be  misled,  or  be  induced  to 
form  an  erroneous  or  ill-founded  opinion  respecting  the  character 
and  conduct  of  such  person  as  last  aforesaid,  to  wit,  at  the  parish  last 
aforesaid. 

Wherefore  he,  the  said  Thomas  Latimer,  at  the  several  times,  <&a, 
in  the  said  first  and  fourth  counts  in  that  behalf  respectively  men- 
tioned, at  the  said  parish  therein  also  in  that  behalf  respectively 
mentioned,  wrote  and  published,  and  caused  and  procured  to  be 
written  and  published  so  much  of  the  said  alleged  libels  in  the  said 
first  and  fourth  counts  respectively  mentioned,  as  imputes  to,  or 
charges  against  the  said  Henry,  Lord  Bishop  of  Exeter,  that  the  said 
reply  of  him  the  said  Henry,  Lord  Bishop  of  Exeter,  to  the  said 
observations  of  the  said  Henry,  Lord  Brougham  and  Yaux,  in 
reference  to  the  said  petition  of  the  said  James  iShore,  was  so  directly 
opposite  of  the  truth,  that  the  said  Henry,  Lord  Bishop  of  Exeter, 
stands  branded  as  a  careless  perverter  of  facts,  as  he  the  said  Thomas 
Latimer  lawfully  might,  for  the  cause  aforesaid,  which  are  the  same 
writing  and  publishmg  as  are  in  the  said  first  and  fourth  counts 
respectively,  and  in  the  introductory  part  of  this  plea  mentioned. 
And  this  the  said  Thomas  Latimer  is  ready  to  verify,  &c.  Wherefore 
he  prays  judgment  if  our  said  Lady  the  Queen  will  or  ought  further 
to  impeach  him  of  and  concerning  the  premises  in  the  introductory 
part  of  this  plea  mentioned,  and  that  he  the  said  Thomas  Latimer 
may  be  dismissed  and  discharged  of  the  court  hereof  and  concerning 
the  premises  last  aforesaid. 
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BeplicaMon  to  preceding  Plea, 

And  as  to  the  plea  of  the  said  Thomas  Latimer,  by  him  secondly 
above  pleaded,  the  said  coroner  and  attorney  of  onr  said  Ladj  the 
Qneen,  in  the  court  of  onr  said  Lady  the  Queen,  before  the  Queen 
herself,  who  prosecuteth  for  our  said  Lady  the  Queen,  in  this  behalf, 
being  present  here  in  court,  having  here  the  said  plea  of  the  said 
Thomas  Latimer,  by  him  secondly  above  pleaded  in  bar,  for  our  said 
Lady  the  Queen,  saith  that  for  anything  by  the  said  Thomas  Latimer, 
in  his  said  second  plea  alleged,  our  said  Lady  the  Queen  ought  not  to  be 
barred  from  prosecuting  uie  said  indictment  against  the  s^d  Thomas 
Latimer  of  and  concerning  the  premises  in  the  introductory  part  of 
the  said  second  plea  mentioned,  because  he  says  that  the  said  Thomas 
Latimer,  of  his  own  wrong,  and  without  the  cause  and  matter  of  defence 
in  his  said  second  plea  alleged,  falsely,  wickedly,  and  maliciously, 
wrote  and  published,  and  caused  to  be  written  and  published,  so  much 
of  the  said  alleged  libels  in  the  said  first  and  fourth  counts  respectively 
mentioned,  as  is  in  the  introductory  part  of  the  second  plea  men- 
tioned, in  manner  and  form  as  in  the  said  first  and  fourth  counts  of 
the  said  indictment  is  alleged.  And  this  the  said  coroner  and  attorney 
prays  mar  be  inquired  of  oy  the  country,  &c  Aud  the  said  Thomas 
Latimer  aoth  the  like. 


FOEMS  OF  INJUNCTION  (COPYEIGHT). 


For  forms  of  perpetual  injunctions  see,  in  case  of  a  Directory, 
KeUy  V.  Morris  (L.  B.,  i  Eq.  697 ;  i  Seton  on  Decrees  243) ;  and  Kelly 
V.  Hodge  (i  Set.  244) ; 

In  case  of  a  Gazetteer,  Lewie  v.  Fullarton  (2  Beav.  6;    i  Set. 

263); 
In  case  of  piracy  of  original  notes  to  a  foreign  work,  Holton  v. 

The  NewsagentSy  §rc,  Oo.  (i  Set.  245) ; 

In  case  of  unauthorized  use  of  title  of  a  Magazine,  Hogg  v.  Kirby 
(8Ves.  215); 

In  case  of  unauthorized  use  of  title  of  a  Newspaper,  Clement  v. 
Maddich  (i  Giff.  101)  and  Ingram  y.  Stiff  (2  Jur.  N.  S.  947) ; 

In  case  of  unauthorized  Dramatic  representation,  Boucicault  v. 
Warde  (i  Set.  246.) 
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Libel  injurious  to  trade.  Perpetual  injunction  ''to  restrain  the 
defendants,  their  servants,  <&c.,  from  issuing  or  permitting  the  issue 
of  the  circular  dated  the  6th  of  February,  1879,  and  from  in  any 
manner  representing  or  suggesting  that  the  goods  now  made  or  sold 
hr  the  plamtiff  are  imitations  of  the  goods  made  or  sold  by,  &g»" 
Thomas  v.  WiUiams  (L.  R.  14  0.  D.  875). 

In  HiU  V.  Ha/rt'Bavies  (L.  R.  21  C.  D.  802),  the  injunction  to 
restrain  the  issue  of  a  circular  injurious  to  the  credit  of  a  Friendly 
Society,  extended  also  to  ^*  any  other  circular  or  letter  containing  false 
or  inaccurate  representations  as  to  the  credit  or  financial  condiuon  of 
the  said  Society." 

3  F 


OMITTED  STATUTE. 


7  Gbo.  3,  CAP.  38. 


7  0x0  3,  c.  38.    An  Act  to  amend  and  render  more  efechuU  an  Act  made  in  the  Eighth  Year  qf  the 

Jieign  qfKing  Oeorge  the  Second  for  Encouragement  of  <Ae  Arte  of  Designing, 

Engra/ving,  and  Etddng  Hi$torioal  emd  other  Printt  ^. 

PrMmble^rch       Whereas  an  Act  of  Parliament  jpassed  in  the  Eighth  Tear  of  the  Beign  of  His 

oiling  Act  3&.a.  late  Majesty  King  George  the  Second,  intituled  "An  Act  for  the  Encouragement 

of  the  Arts  of  Designing,  Engraving,  and  Etching  Historical  and  other  Prints,  by 

vesting  the  Properties  thereof  in  the  Inventors  and  Engravers,  during  the  time 

therein  mentioned."  has  been  found  ineffectual  for  the  Purposes  thereby  intended : 

The  original         Be  it  enacted  by  tne  King's  most  Excellent  Majesty,  by  and  with  the  advice  and 

InventtVB,  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 

DeiignersjOT       liament  assembled,  ana  by  the  authority  of  the  same.  That  from  and  after  the  first 

^"SStorioU  *     ^^y  ^'  Jc^iK^f  01^0  thousand  seven  hundred  and  sixty-seven,  all  and  every  person 

and  other  ^^'^  persons  who  shall  Invent  or  design,  engrave,  etch  or  work  in  metaotmto  or 

prints,  and  soeh   chiaro  oscuro,  or,  from  his  own  work,  design,  or  invention,  shall  cftuse  or  procure 

who  shall  cause    to  be  designed,  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro  oscuro,  any 

prints  to  be  done  historical  print  or  prints,  or  any  print  or  prints  of  any  portrait,  conversation,  land- 

rSrir*o5m         8<»P«»  or  architecture,  map,  chart,  or  plan,  or  any  other  print  or  prints  whatsoever, 

haveiSioD  ^^^  have,  and  are  hereby  declared  to  have,  the  benefit  and  protection  of  the  said 

'  Act,  and  this  Act,  under  the  restrictions  and  limitations  hereinafter  mentioned, 

and  also  such  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after  the  said 

as  shall  engrave,  gj^t  day  of  January,  one  thousand  seven  hundred  and  sixty-seven,  all  and  every 
tiSL^iom  auT  P®"0°  ^^^  persons  who  shall  eng^ve,  etch,  or  work  in  mezzotinto  or  chiaro 
pictore,  drawing,  oscuro,  or  cause  to  be  engraved,  etched,  or  worked,  any  print  taken  from  any 
model,  or  '  picture,  drawing,  model,  or  sculpture,  either  ancient  or  modem,  shall  have,  and 

soolptore,  are  are  hereby  declared  to  have,  the  oeneflt  and  protection  of  the  said  Act,  and  this 
entitled  to  the  Act,  for  the  term  hereinafter  mentioned,  in  like  manner  as  if  such  print  bad  hem 
^^''^Sti  f  graved  or  drawn  from  the  original  design  of  sudi  graver,  etcher,  or  draughtsman : 
the  r^t(Mi^  and  if  any  person  shall  engrave,  print  and  publish,  or  import  for  sale,  any  copy  of 

and  present  Act ;  ^^^J  ^^^^  print,  contrary  to  the  true  intent  and  meaning  of  this  and  the  said  former 
and  those  who  '  Act,  every  such  person  shall  be  liable  to  the  penalties  contained  in  the  said  Act, 
shall  engrave  or  to  be  recovered  as  therein  and  hereinafter  is  mentioned, 
import  ror  sale  Sees.  3  and  4  are  repealed  by  the  Statute  Law  Bevision  Act  of  1867. 
«>PJJ  jL'uSie  S-  ^^'^  ^  ^*  further  enacted  by  the  authority  aforesaid.  That  all  and  every  the 
EdpeuiSties.  penalties  and  penalty  inflicted  by  the  said  Act,  and  extended,  and  meant  to  he  ex- 
PrauUties  may  tended,  to  the  several  cases  comprised  in  this  Act,  shall  and  may  be  sued  for  and 
be  soed  for  as  by  recovered  in  like  manner,  and  under  the  like  restrictions  and  limitationa,  as  in  and 
the  redted  Act  Is  by  the  said  Act  is  declared  and  appointed;  and  the  plaintiff  or  common  informer 
directed;  in  every  such  action  (in  case  such  plaintiff  or  common  informer  sh^l  recover  any 

^fxrLu^l^  of  the  penalties  incurred  by  this  or  the  said  former  Act)  shall  recover  the  same, 
Jrovl2d  the  '     together  with  his  full  costs  of  suit. 

prosecution  be        6.  Provided  also,  That  the  party  prosecuting  shall  commence  his  prosecution 
commenced         within  the  space  of  six  calendar  months  after  the  offence  committed, 
within  six  j.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  the  sole  right  and 

mraths  after  the  liberty  of  printing  and  reprinting  intended  to  be  secured  and  protected  by  uie  said 
Sbe  rlAt  former  Act  and  this  Act,  shall  be  extended,  continued,  and  be  vested  in  the  respeo- 

Inten^  to  be  tive  proprietors,  for  the  space  of  twenty-eight  years,  to  commence  from  the  day  of 
secared  by  this  the  first  publishing  of  any  of  the  Works  respectively  hereinbefore  and  in  the  said 
and  the  former     former  Act  mentioned. 

Act,  vested  In  the     8.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  if  any  action  or  suit 

proprietors  for     gball  be  commenced  or  brought  against  any  person  or  persons  whatsoever  for 

T^n  from  £      doing,  or  causing  to  be  done,  anything  in  pursuance  of  this  Act,  the  same  shall  be 

first  pabllcation.  brought  within  the  space  of  six  calendar  months' after  the  fact  committed;  and  the 

Limitation  of    '  defendant  or  defendants  in  any  such  action  or  suit  shall  or  may  plead  the  general 

actions.  issue,  and  give  the  special  matter  in  evidence ;  and  if,  upon  such  action  or  suit,  a 

General  issue.       verdict  shful  be  given  for  the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs 

Full  costs.  become  nonsuited,  or  discontinue  his,  her,  or  their  action  or  actions,  then  the 

defendant  or  deft^ndants  shall  have  and  recover  full  costs ;  for  the  recovery  whenrof 

he  shall  have  the  same  remedy  as  any  other  defendant  or  defendants,  in  any  other 

case,  hath  or  have  by  law. 
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ABRIDGMENTS: 

when  bond  fide,  do  not  infringe  copyright,  299-2 12 
of  work  of  fiction,  2 1 3,  2 1 4 

ACCORD  AND  SATISFACTION : 

may  be  pleaded  in  action  for  libel,  656 
eyidence  of,  6S0 

ACCOUNT,  see  Rehedtes  for  Infeinobmekt  of  Copyrioht. 

ACQUIESCENCE: 

in  infringement  of  copyright,  disentitles  to  relief  in  equity,  266 

ACTION  FOR  LIBEL: 

who  may  bring  action,  62J 

when  libel  is  on  married  woman,  626 
on  partners  in  trade,  t&. 
on  joint-Btock  company  or  corporation,  ib, 
alien  friend  may  sue,  though  domiciled  abroad,  627 
effect  of  joining  too  many  plaintiffs,  16. 
nonjoinder  or  misjoinder  of  plaintiffs  may  be  amended,  %b. 
must  be  brought  within  six  years,  ih. 
venue  may  be  laid  in  any  county,  628 

may  be  changed,  ib, 
who  are  liable  as  defendants,  ib. 

where  there  is  a  joint  publication  by  several,  ib, 
infant  may  be  sned,  629 

corporations  and  joint-stock  companies  may  be  sued,  ib, 
as  to  joinder  of  husband  and  wife,  ih. 

suing  after  divorce  or  judicial  separation,  ib. 
introductory  averments,  630 
form  of  pleading,  631 

allegation  of  malice  not  necessary  in  statement  of  claim,  ih. 
falsehood  of  libel  should  be  alleged,  ib. 
pleading  must  show  a  publication,  ib. 

and  state  publication  of  and  concerning  plaintiff,  632 
should  set  out  libel,  ib. 

but  not  necessarily  whole  of  libel,  633 
must  not  omit  any  part  material  to  sense,  ib. 
several  libels  in  one  publication  might  be  declared  on  in  same  connt,  635 
but  not  several  paragraphs  in  different  numbers  of  a  newspaper,  ih. 
libel  in  foreign  language  should  be  set  out  in  original,  with  translation,  ib. 
when  innuendoes  are  necessary,  635  teq, 

to  explain  ambiguity  in  language,  637,  638 
where  libel  is  ironical,  6^9 
to  connect  libel  with  plaintiff,  640 
innuendo  may  put  any  construction  on  words  of  libel,  642 
consequence  of  jury's  negativing  meaning  put  by  innuendo,  ib. 
new  form  of  pleadings,  643 
how  damages  may  be  claimed,  644 
various  kinds  of  defence  open  to  defendant,  ib, 
effect  of  old  plea  of  not  guilty,  ib. 
new  rules  as  to  pleading  defence,  645 
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ACTION  FOR  LIBEL  (corUinued)— 

S leading  defence  of  privilege,  645 
efence  in  case  of  publication  of  parliamentaxy  reportSi  &c.,  ib. 
justification  must  be  speciallj-  pleaded,  646 

ho^  pleaded,  when  charge  is  general,  t&. 

general  plea  of,  was  allowed,  on  condition  of  particulars  being 

furnished,  647,  648 
where  chaive  in  libel  is  specific,  649 
might  be  pleaded  to  part  of  declaration,  650 
of  substance  of  libel  is  sufficient,  652 
when  defendant  might  plead  or  demur  to  part  of  libel,  653 
defendant  may  justify  words  of  libel  with  or  without  meaning  put  bj 

innuendo,  ib. 
defendant  not  allowed  to  jastifj  other  imputations  in  libel  not  eet  ont  in 

declaration,  t6. 
previous  publication  of  libel  bj  another,  no  justification,  ib, 
privilege  specially  pleaded,  ib. 
payment  into  court  by  way  of  satisfaction,  654 
plea  of  apology  and  payment  into  court,  ib. 

whether  other  pleas  could  be  pleaded  with,  655 
evidence  of  apology  may  be  g^ven  in  mitigation  of  damages,  656     {Set 

Damages.) 
defendant  may  plead  accord  and  satisfaction,  tb. 
Statute  of  Limitations  must  be  pleaded  specially,  6C7 
on  wife,  ^lea  that  she  was  not  wife  of  male  plaintiff,  ib, 
pleading  in  abatement,  658 
abolition  of  demurrers,  ib. 
proceeding  in  lieu  of  demurrers,  ib, 
replication,  659 

abolition  of  new  assignments,  ib. 

proceeding  in  lieu  ot,  ib,  ^ 

'  how  discovery  is  to  be  obtained,  t6. 
evidence  furnished  by  register  of  newspaper  proprietors,  660 
plaintifi"  may  administer  interrogatories,  ib. 
though  answer  may  criminate,  661 

but  defendant  may  refuse  to  answer  where  answer  wttuld  tend  ta 
criminate  him,  662 
plaintiff  may  obtain  inspection  of  documents,  663 

and  so  may  defendant,  ib, 
-commission  may  be  obtained  to  examine  witnesses,  ib. 
plaintiff  always  entitled  to  begin  at  trial  of,  664 
proof  of  publication,  ib, 
where  libel  is  lost,  ib. 

addressed  to  state  .officer  or  department,  t6. 
libel  must  be  put  in,  666 
court  may  amend  variance,  ib, 
introductory  averments  need  not  be  proved,  ib. 
proof  of  innuendoes,  ib. 

express  malice  to  rebut  privilege,  667-671.     (Sse  Malice.) 
evidence  of  damage,  672     (jSes  1)amaoe8.) 

Slaintiff  may  anticipate  justification  and  rebut  it,  674 
efendant  may  prove  omission  by  publisher  of  material  portion  of  his 
^  manuscript,  675 

libel  published  by  plaintifi^s  contrivance,  how  &r  a  defence  to  action,  ib. 
defendant  may  prove  that  he  was  not  author  and  published  innocently,  676 
defence  of  privilege,  how  proved,  676 
justification,  677.    T/^  Justification.) 

where  libel  charges  commission  of  a  crime,  ib. 
evidence  must  justify  stinz  of  libel,  678. 
record  in  a  criminal  case  not  admissible  to  prove  or  disprove  truth  of 

libel,  677 
proof  of  apology  and  payment  into  court,  679 
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ACTION  FOR  LIBEL  {cmtinuedy- 

defendai^t  maj  give  evidence  to  negative  actual  malice  and  in  mitigation 

of  damages,  600 
whether  evidence  can  be  given  as  to  existence  of  ramonrs  to  same  effect 

as  libel,  681-684 
proofof  truth  of  imputations  bj  defendant,  684      • 
defendant  cannot  inquire  into  plaintiff's  religious  opinions,  ib,^ 
evidence  <of  plaintiff's  conduct  in  provoking  the  libel  may  be  given,  ib, 
evidence  of  apology  in  mitigation,  685 
judge  is  not  bound  to  state  nis  opinion  to  jury,  ib. 
proper  question  for  jury,  ib. 
abolition  of  bilb  of  exoeptiona,  ib. 
damages  separately  asaessed,  686 
costs  of  successful  party,  ib.    (See  Costs.) 
remitting  action  for  trial  in  county  court^  ib. 
jury  should  not  be  told  what  damages  will  carry  costs,  687 
when  new  trial  will  be  granted,  688,  689.    {See  New  Trial  )  . 
motion  in  arrest  of  judgment,  690 
judgment  for  defendant  ib. 

non^cbstante  veredicto,  691 
appeal,  ib. 
ii^unction,  691,  692 

interlocutoiy  application  for,  693 

ACTS  OF  PARLIAMENT  {See  Statutes)  : 
copyright  in,  52 

ADAPTATION : 

to  English  stage  of  dramatic  pieces  published  abroad,  154 

ADMINISTRATION  OF  JUSTICE : 

comments  upon,  see  Contempts  (Libelloiis)  and  Comments  on  Mattebs 

OP  PUBUG  InTEBEST. 

ADVERTISEMENTS : 

in  newspaper  respecting  stolen  ^oods,  prohibited  under  a  penalty,  326 
on  wrappers  of  magazines  or  reviews,  payment  of  compositors  for,  354 
of  rewaras  for  evidence,  a  contempt  of  court,  448 
for  information,  how  far  privilegea,  507 
comments  on,  protected,  532 

AFFID  AVITS : 

verifying   certificate   of  publication    of  parliamentary   papers    being 

authorised,  574,  ^75 
in  moving  for  crimmal  information  for  libel,  588 
of  defendant  in  mitigation  of  punishment,  622 
of  prosecutor  in  aggravation  of  punishment,  623 
practice  on  reading,  when  defenoant  brought  up  for  judgment,  621 

AGENT: 

liability  for  libel  published  by,  604-607 

AGGRAVATION  OF  PUNISHMENT : 
for  libel,  affidavits  in,  623 

AGGRIEVED : 

remedy  to  persons,  b^  entry  at  Stationers'  Hall,  94-97 
who  is  a  person  withm  5  &  6  Vic.  c.  45,  s.  14,  96,  131,  132 

ALIEN: 

acquisition  of  copyright  here  by,  12 

whether  residence  in  British  dominions  at  date  of  publication  is  neces- 
sary in  order  to  acquisition  of  copyright  by,  14-30 

residence  by,  in  any  part  of  British  dominions,  at  date  of  publication  ia 
sufficient,  21 

copyright  of,  in  unpublished  works,  24 

friend  may  sue  for  libel,  though  domiciled  abroad,  627 
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ALMANACS : 

copjrright  in,  51,  52 

ALTERATION : 

of  author' B  work  before  publicfttion,  46,  47,  342 

of  paintiDg,  drawing,  or  photograph,  after  sale  bj  author,  234 

AMENDMENT : 

of  registration  of  copyright  in  books,  94 

designs,  290,  ^02 
of  variance  in  proceedings  for  hbel,  607,  666 

AMEEICA : 

law  of  copyright  in,  274-281 

local  and  general  likwS|  274 

term  of  copyright,  ib. 

copyright  in  unpublished  manuscripts,  275 

subject  matters  of  copyright,  276 

who  may  possess  copyright,  277 

degree  of  originality  required,  ib. 

statutory  requisites  to  be  observed,  277,  278 

infringement  of  copyright,  278 

maps,  prints,  musical  compositions,  279 

dramas,  ib. 

remedies  for  infringement,  280 

limitation  of  actions,  ib. 

transfer  of  copyright,  281 

ANALT8iS,  »ee  Abridgments. 

ANIMUS  FURANDI : 

whether  essential  to  piracy,  199,  200 

APPEAL : 

from  act  of  magistrates  as  to  obscene  publications,  38S 
to  Court  of  Appeal,  691 

APOLOGY : 

with  payment  into  court,  plea  of,  in  action  for  libel,  654 

whether  other  pleas  can  be  pleaded  with,  655 

evidence  of,  may  be  given  iu  mitigation  of  damages,  656,  685 

what  evidence  of,  must  prove,  685 

how  to  be  inserted  in  newspaper,  680 

form  of  plea  of,  745 

notice  of  iutention  to  give  evidence  of,  in  mitigation  of  damages,  790 

AREA : 

over  which  copyright  extends,  23 

ARRANGEMENTS : 

between  authors  and  publishers,  see  Comtkacts  between  Authors,. 
Publishers,  Printers,  &c. 

ARREST  OF  JUDGMENT : 

in    criminal    prosecutions    for    libel,    619,    62a      {See   Pbosecutioks 

(Criminal)  for  Libel.) 
in  action  for  libel,  690 

ARTICLE: 

for  periodical  publication,  $ee  Periodicals. 

ARTIST: 

criticisms  on  works  of,  534 

reservation  by,  of  copyright  in  sold  piainting,  drawing,  or  photograph,  12& 

form  of,  785 
agreement  bv,  to  assign  copyright  to  vendee  of  painting,  drawing,  or 
photograpn,  128 

form  of,  786 
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ASSESSING  DAMAGES : 

in  action  for  libel,  see  Damaoes. 

ASSIGNMENT  OF  COPYRIGHT,  see  Tkanbfer  op  Copitkioht. 

ATTESTATION : 

whether  neceasarj  in  case  of  assignment  of  copyright,  169 

AUTHOR: 

who  may  be  considered  in  case  of  books,  73-75 

of  book,  whether,  in  order  to  copyright,  there  must  be  a  known,  72 

of  operatic  score,  who  is  considered,  85 

of  a  play,  122 

of  a  photograph,  who  is,  126,  127 

ri^ht  of,  when  contribntor  to  a  periodical,  see  Periodicals. 

criticisms  on  works  of,  527-531 

false  imputation  of  being,  5^2 

remedy  of,  for  inaccurate  edition  of  his  work,  342 

proof  of  publication  of  libel  against,  603 

[See  also  Contracts  between  Authors,  Pdblishebs,  Printers,  &c.) 

AVERMENTS : 

introductoiy,  when  necessary  in  indictment  for  libel,  608 
in  actions  for  libel,  see  Action  por  Libeu 

BAIL: 

where  person  charged  before  justices  with  publication  of  libel,  596 

BANKRUFrCY: 

effect  of,  on  ownership  of  copyright,  164 

of  newspaper,  165 
whether  {tenalties  for  piracy  of  pam tings,  &c.,  are  provable  under,  259 

BASE  COPY : 

meaning  of,  1 10 

BIBLE : 

copyright  in  English  translation  of  the,  48,  49 

BILL  OF  EXCEPTIONS : 
now  abolitibed,  685 

BLACKLIST: 

liability  fur  publication  in,  539 

BLASPHEMOUS  PUBLICATIONS : 
grounds  of  legal  interference,  360 
in  what  offence  consists,  BlacKstone's  view,  362 

per  Lord  Hale,  ib. 

Lord  Raymond's  test,  363 

Stephen,  J.'s,  explanation  of  Lord  Raymond's 
test,  1*6. 

per  Ashurst,  J.,  ^64 

per  Lord  Tenterden,  ib. 

other  common  law  decisions,  364-366 
legislative  enactments  as  to,  367 
effect  of  statutes,  368 
cases  in  Scotland,  ^69,  370 
what  forms  of  religion  may  be  attacked,  370 
how  far  liberty  of  discussion  is  allowed,  370-380 
definition  of^  in  New  York  criminal  code,  371 
Mr.  Starkie's  definitioni  372 

opinions  of  Stephen,  J.,  &  Lord  Coleridge  as  to,  16. 
Lord  Coleridge's  statement  of  the  existing  law,  374-376 
how  far  the  older  decisions  are  now  applicable,  377*379 
statement  of  the  law  as  it  now  is,  380 
Criminal  Code  Bill,  1879,  381 
how  punishable,  381.    {^See  Pbo6ECUtiok8  (Criminal)  for  Libel.) 
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BLASPHEMOUS  PUBLICATIONS  (eontimted}— 
Scotch  statute  law,  381 

justification  not  allowed  in  prosecations  for,  ib, 
copies  of,  may  be  seized  after  verdict  or  judgment  b^  default,  624 

and  after  final  judgment  disposed  of,  ib. 

BOARD  OF  GUARDLA.N8 : 

reports  of  meetings  of,  568 

BOARD  OF  TRADE :  See  DssiaHs,  CoPTRiaHT  nr. 

BOOK: 

meaning  of,  within  CopTright  Act,  70 

includes  map,  70 

and  newspaper,  71 

duration  of  copyright  in.  ib. 

published  before  j  &  6  Vict  c.  45,  ib, 

may  consist  of  prints  only,  ib, 

whether,  in  order  to  copyright,  there  must  be  a  known  author,  72,  73 

who  may  be  considered  author  of,  73-75 

Eroprietor  of  conjriffht,  when  book  composed  for  another,  75,  76 
ow  far  originality  is  required  in  order  to  confer  copyright,  76,  77 
copyright  in,  where  subject  is  common,  78  seq, 
whether  catalogue  is  a,  83,  84 
copyright  in  engrayings  forming  part  o(  85 

may  be  of  part  of^  85 
registration  of  copyright  in,  87  et  aeq. 
delivery  of  copies  of,  to  libraries,  97-99 
consequence  of  non-delivery,  98 
part  of  volume  need  not  be  delivered,  ^ 
power  of  Privy  Council  to  license  publication  of,  99 
registration  ot  copyright  in,  under  International  Copyright  Act,  147-149, 

158 
action  for  piracy  of,  247 
recovery  by  action  of  pirated  copies  of,  148 

defendant  must  g^ve  notice  of  objections  to  plaintiff's  title  to,  349,  250 
reviews  of,  protected,  527-531 

(See  Reoistbation,  Copyright,  Transfer  of  Coptrioht,  and  Ikfringe- 
MENT  of  Copyright.) 

BRITISH  DOMINIONS : 

meaning  of  residence  in,  as  affecting  copyright,  21 

BRITISH  MUSEUM : 

delivery  of  copies  of  books  to,  97-99 

to,  under  international  copyright,  149,  150 

BDSTS: 

copyright  in,  see  Sculpture,  Models,  and  Bims. 

CALENDAR : 

piracy  of,  196,  197 

CAMBRIDGE : 

copyright  of  University  of^  see  Universities. 

CANADA: 

copyright  by  rspublication  in,  137  e<  seq. 
Copyright  Act  of  1875,  137  et  seq. 

CARICATURES : 

libels  by  means  of,  460 

CATALOGUE: 

copyright  in,  83,  84 

CERTIFIED  COPIES : 

of  entries  at  Stationers*  Hall,  to  be  received  in  evidence,  87 
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CEBTIORAKI: 

removal  of  indiotment  for  libel  by,  602 

character  of  works  in  which  copyright  ezLstSi  3  seq. 

CHAKITABLE INSTITDT10N8 : 

comments  on  conduct  of,  517,  518 

CHARTS : 

copyright  in,  113.    (^S^se  Engbativgs.) 

CmCDLARS: 

hondfide  comments  on,  protected,  532 

COLLEGE  COPYRIGHT : 

in  books,  of  Universities  of  Oxford  and  Cambridge,  and  Scotch  Univer- 
sitiesy  48  seq. 

of  Eton,  Westminster,  and  Winchester,  58 
of  Trinity  College,  Dublin,  59 

COLONIAL  COPYRIGHT,  135-144 

power  to  suspend  in  certain  cases  prohibitions  against  importation  into 

colonies  of  foreign  reprints  of  books,  135-136 
colonies  who  have  brought  themselves  within  10  &  11  Vict.  c.  95 ;  136 
Canadian  Act  of  18^5,  lyj  et  aeq, 
copyright  by  repubhcation  in  Canada,  137-140 
copyright  in  India,  141-143 
applications  of  International  Copyright  Act  to  Colonies,  in  case   of 

designs,  143 

COLONIES : 

works  published  in,  are  foreign  works,  143 

power  of  courts  of,  to  commit  for  contempt,  441 

power  of  Legislative  Assemblies  of,  to  commit  for  contempt,  423-426 

COMMENTS  ON  MATTERS  OF  PUBLIC  INTEREST : 
publications  protected  as  being,  510-53^ 
not  "privileged"  in  the  strict  sense  ofthe  term,  510-516 
loose  use  of  word  "privilege,"  J14 
state  of  law  extracted  from  decided  cases,  516 
limits  allowed  to  public  criticism,  511 

honest  belief  alone  will  not  jastifV  defamatory  publication,  512,  513 
what  degree  of  latitude  is  allowea  in,  ib. 
examples  of  matters  of  public  interest,  517,  e^  acq, 

debate  in  Parliament,  517 

working  of  college,  hospital,  or  other  public  institution,  ib. 

management  of  a  parochial  charity,  519 

unpublished  sermons,  520 

juoicial  sentences  and  decisions,  ib, 

evidence  of  witnesses,  532 

management  of  a  church,  ib. 

advertised  new  medical  cure,  tb. 

conduct  of  those  present  at  an  election  meeting,  523 

proceedings  of  archaeological  association,  tb. 

appointment  of  mem^r  of  Parliament  to  a  recordership,  tb. 

publication  in    course  of  a  public   controversy  between  two 
clergymen,  524 

report  of  committee  of  a  Reform  Union,  ib. 

^adkiePs  Almanac,  525 

theatrical  and  musical  performances,  526 

floral  exhibitions,  527 

reviews  of  books,  &c.,  527-531 

false  imputation  of  authorship,  532 

advertisements,  circulars,  and  handbills,  532 

books  privately  circulated,  533 
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COMMENTS  ON  MATTERS  OF  PUBLIC  INTEREST  («mtmtteei)— 

pictures  publicly  exhibited,  534 
architecture,  ib, 

COMMONS,  HOUSE  OF: 

libellous  contempts  of,  see  Parliament  (Libelb  ok  Houses  of). 

COMPANY,  JOINT-STOCK : 
may  sue  for  libel,  626 
and  be  sued  for  libel,  629 

COMPARISON: 

of  handwiiting  in  proving  publication  of  libel,  604 

CONTEMFrS  (LIBELLOUS) : 

of  Houses    of  Parliament,    416-429.     (See  Parliament  (Libels  ox 

Houses  of.  ) 
of  courts  of  justice,  430 
various  kinds  of,  430 
how  punishable,  t6. 
libelhng  jud^e  at  chambers,  432, 433 
when  court  is  not  sitting,  436 
whether  proceedings  must  be  pending,  449  ^ 
temperate  discussion  of  decisions  not  prohibited,  434,  435 
by  publication  of  party  10  a  suit,  437-439 
distinction  between  publication  by  party  to  suit  and  by  newspaper 

repoiter,  448 
by  publications  which  tend  to  prejudice  hearing  of  cause,  443 

by  reprinting  such,  444 

by  printing  brief,  ih, 

publishing  petition  to  wind  up,  445 

publication  of  letters  by  solicitor  of  one  party,  ib, 

party  supplying   newspaper  with    information     cannot   complain 
of,  446 

publication  by  one  party  does    not  justify  publication    by    the 
other,  447 

liability  of  editor  for  insertion  of  anonymous  letters,  445 

by  advertisement  of  rewards  for  evidence,  448 
of  colonial  courts,  441 
Scotch  law  as  to,  439 

publicatiuns  concerning  a  person  charged  with  crime,  449 
form  of  warrant  of  commitment,  45 1 
remedy  by  attachment,  ib. 
restraining  by  injunction,  449 

CONTINUATION: 

of  work,  right  of  author  to  publish,  343 

CONTRACTS  BETT^^EN  AUTHORS,  PUBLISHERS,  PRINTERS,  &c., 

3«§-358 
foundation  of,  328 

agreement  not  to  be  performed  within  a  year,  ib. 
contract  may  be  collected  from  a  number  of  papers,  329 
defective  form  of  agreement,  330 
fixing  price  and  choosing  embellishments,  ib. 
right  to  fix  time  and  mcSe  of  publication,  332 
how  agreement  for  division  of  profits  after  payment  of  expenses  may  be 

regarded,  ib. 
power  to  put  an  end  to  agreement,  ib. 
meaning  of  "  edition,"  334 

selling  copies  after  expiration  of  limited  period  of  copyright,  335 
belling  copies  of  first  edition  after  publication  of  a  second,  336 
licence  to  publish  cannot  be  assigned,  336,  337 
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CONTRACTS  BETWEEN  AUTHORS,  &c.  (continued)^ 

representativeB  of  deceaiidd  author  entitled  to  pajment  tor  nnfiDiahed 

work,  338 
for  composition  of  a  work,  specific  performance  of  not  decreed,  i&. 
but  either  party  may  be  made  liable  in  damages  for  breach  o(  339 
not  to  sell  under  a  certain  price,  340 
to  print  within  a  specified  tiine,  it. 
for  sale  of  copyright,  specific  performance  of,  decreed,  341 
warranty  on  sale  of  copyright,  ib. 
contracts  between  ioint  owners  of  copyright,  ib. 
alteration  of  work  by  publisher,  x^a  . 

action  by  author  for  edition  falsely  purporting  to  be  by  him,  ib. 
izy'anction  not  granted  to  restrain  pubhcation  on  account  of  non-payment 

of  author,  ib. 
right  of  author  to  publish  continuation  of  his  work,  343 
title  of  periodical  is  a  partnership  asset,  t&. 
contract  not  to  compose  for  any  other  than  a  particular  theatre,  344 

not  to  publish  a  work  which  would  prejudice  another  work, 

of  married  woman,  346 
mortgage  of  a  newspaper,  346,  347 
agreement  for  use  by  one  newspaper  of  matter  and  type  of  another, 

349.  350 
contract  to  print  is  not  within  17th  section  of  Statute  of  Frauds,  351 

printer's  lien  for  general  balance,  352 

customs  of  trade  between  printers  and  publishers,  353 

payment  of  compositors  for  advertisements  on  wrappers,  354 

contract  by  printer  to  insure  against  loss  by  fire,  355,  356 

of  an  illegal  or  immoral  character,  356,  358 

co-owner  of  one  newspaper  being  part  proprietor  of  a  rival  paper,  358 

forms  of  agreement  between  autnors  and  publishers,  783  et  sen. 

CONTRIBUTORS : 

to  periodicals,  8ee  Periodicals. 

CONVENTIONS,  see  Ihtbrkational  Coptrioht. 

COPIES ; 

of  entries  at  Stationers'  Hall,  receivable  in  evidence,  87,  88 

Siracy  is  by  multii)lication  of,  186 
elivery  up  of  piratical  (books),  248 ;  (plates)  254 ;  (drawings  and  photo- 
graphs), 233 
of  blasphemous  or  seditious  libels,  power  to  seize,  624 

COPY: 

meaning  of,  in  Copyright  Acts,  64 

COPYRIGHT : 

of  a  twofold  nature,  2 
in  what  works  it  exists,  3 

according  to  American  law,  276 
exists  only  in  mnocent  works,  3-9 
nut  in  illegal  or  immoral  works,  4-10 

or  in  work  published  in  another's  name  with  intent  to  deceive,  9 

8ecua  where  misrepresentation  as  to  authorship  is  harmless,  10 
exists  in  letters,  1 1 

whether  private  or  of  a  literary  character,  14 

and  whether  written  for  profit  or  otherwise,  16 

except  in  certain  cases,  15-18 
who  may  possess,  1 1 
according  to  American  law,  376 
whether  an  alien  must  reside  in  British  dominions  at  time  of  publication 

in  order  to  acquire,  14-20 
area  over  which  it  extends,  33 
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COPYRIGHT  {continued)— 

publication  in  United  Kingdom  indispeuBable,  22,  23 

effect  of  British  subject  first  publisbine  abroad,  23 

not  lost  bj  simoltaneoas  publication  abroad  and  here,  94 

crown  and  college,  see  Crown  Copybioht  ;   College  Coptugbt  ;   aad 

Uniyersities. 
in  nnimblished  works,  94-48.    (^See  Unpublishbd Wobkb.) 
in  published  works,  whether  existing  at  common  law,  61-04 
foundation  0^  ip  published  works,  63 
historical  summary  of  statutes  as  to,  64-69 
who  is  entitled  to,  as  author,  78,  79 
in  books^  7o~99*    {'See  Book.) 

de&iition  of,  70 

American  denoition  of,  276 

duration  of,  71 

according  to  American  law,  274-275 

in  books  pubhshed  before  5  &  6  Vict  c.  45,  71 

may  be  01  part  of  a  work,  8(5, 87 

whether  there  must  be  a  known  author,  73,  74 

proprietor  of  cop^^ht,  when  book  composed  for  another,  75,  76 

now  far  originality  is  necessary  to,  76,  77 

where  subject  is  common,'  78  ei  eeq, 

registration  of  proprietorship  of,  87  et  eeq, 
form  of,  89 

effect  of  non-registration  on,  90,  91 

effect  of  inaccurate  registration  on,  92 

in  a  catalogue,  83,  84 
in  periodicals,  99-1 10.    {See  Pebiodicals.) 
in  engravings  and  prints,  110-119.     (See  Engratinob.) 
in  dramatic  and  musical  compositions,  1 19-126.     {See  Dramatic  ahd 

Musical  Bepresentation,  and  Pbrformavce.) 
in  paintings,  drawings,  and  photographs,  126-132.     (See  FAnmxQs, 

Drawings,  and  Photographs.) 
in  sculpture,  models,  and  basts,  132-135.    {See  Sculpture,  Models,  avd 

Busts.) 
in  newspapers,  see  Newqpapers. 
in  designs,  281-307.     (See  Designs.) 
colonial,  135-144.    (See  Colonial  Copyright.) 
Indian,  141,  143 

international,  144-163.    (See  International  Coptright.) 
assignment  of,  163-105.    {See  Transfer  of  Copyright.) 
divisibility  of;  165- 167. 

specific  performance  of  contract  for  sale  of,  341 
warranty,  on  sale  of,  ib, 
how  far  divisible,  165,  166 
for  limited  period,  purchaser  of,  may  sell  copies  after  expiiation  of 

period,  335 
iumngement  of,  186-245 
rememes  for  infringement  of,  245-273.    {See  Remedies  for  Ixpsihoe- 

MENT  OF  Copyright.  ) 
effect  of  bankruptcy  on  ownership  of,  164 
American  law  of,  274-281 

(See  Book  ;  Registration,  Newspapers.) 

CORPORATION: 

may  be  registered  as  proprietor  of  copyright  in  designs,  300 
may  sue  for  a  libel  on  it,  6a6 
and  be  sued  for  libel,  629 

COSTS: 

in  cases  of  infringement  of  right  of  dramatic  or  musical  representation, 
121,  122 
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COSTS  {conHnued)^ 

where  rule  for  criminal  information  has  heen  discharged,  59^ 

where  defendant  on  trial  of  criminal  information  is  acquitteo^  625 

of  prosecutor  for  lihel,  when  payable,  634 

defendant  on  acquittal  entitled  to,  from  private  prosecutor  for  libel,  625 

of  action  for  libet  686 

jury  should  not  be  told  what  damages  will  cany,  687 

where  several  issues,  ib. 

doable,  now  abolished,  256 

COUNTY  COURT :  . 

jurisdiction  in  actions  for  libels,  686 

COURTS  OF  JUSTICE: 

libellouB  contempts  of,  see  Comtexpts  (Libellous). 

CRIMINAL  INFORMATION : 

for  libel,  see  Pbosecutioms  (CRiMiiviiL)  for  Libel. 

CRITICISMS,  see  Comments  on  Mattbbs  of  Public  Intebest. 

CROWN  COPYRIGHT: 

in  English  translation  of  Bible,  48 

in  Prayer-book,  50 

in  Lilly's  Latin  Qrammar,  ib, 

in  almanacs,  50,  51 

in  Acts  of  Parliament,  and  other  State  documents,  52 

in  reports  of  judicial  proceedings,  54-56 

CUSTOMS : 

of  trade  between  printers  and  publishers,  353 

DAMAGES : 

action  for,  in  case  of  infringement  of  copyright  in  unpublished  works, 
245 

in  case  of  infringement  of  published  works,  247 

in  action  for  libel,  how  claimed,  644 

amount  of,  is  matter  for  jury,  672 

plaintiff  may  offer  evidence  in  aggravation,  ib. 

jury  not  to  take  into  account  actions  pending  against  other  pariiea  for 
same  libel,  ib. 

defendant's  conduct  may  influence  amount  of,  ib. 

gross  negligence  in  inserting  libel,  may  be  considered  by  jury  in  assess- 
ing, ib, 

actually  sustained,  plaintiff  may  give  evidence  of,  where  libel  is  pub- 
lished of  him  in  the  way  of  his  trade,  673 

plaintiff  not  allowed  to  give  evidence  of  special,  not  stated  in  his  pleading, 

674  .         . 

defendant  may  give  evidence  m  mitigation  of,  680 

plaintiff's  conduct  in  provoking  libel,  may  be  given  in  mitigation  of,  684 

separate  assessment  oi,  686 

new  trial  not  granted  merely  on  account  of  inadequacy  of,  689 

DEAD: 

libel  on  the,  494,  495 

intent  must  be  proved  in  prosecution  for,  608 

DEBATES  (PARLIAMENTARY),  see  Repobtb  (Newspapeb). 

DEFENCE : 

to  action  for  libel,  see  AcrioN  fob  Libel. 

DEFENDANTS : 

in  action  for  libel,  who  are  liable  as,  628 

DELIVERY  UP: 

of  piratical  copies,  see  Copies. 
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DEMUBRER : 

abolition  of,  6^8 
proceeding  in  ueu  of^  ib, 

DEPOSIT  : 

of  copies  of  books  at  Stationers'  Hall,  97,  98 
under  International  Copyrigbt  Act,  149,  150 

DESIGNS,  COPYRIGHT  IN,  281-307         ^    .  ^  n^  ^    „    u    a^ 

all  former  Acts  repealed  by  Patents,  Designs,  and  Trade  Marka  Act, 

1883,  281 
duration  of  copyrigbt,  281 
no  pro'visional  registration  now  allowed,  282 
demiition  of  "Design,"  i6. 
definition  of  "Copyright,"  ib, 

design  must  have  reference  to  shape  or  configuration,  2S2  seq. 
new  combination  of  old  patterns,  284 

must  constitute  one  design,  285 
who  is  "proprietor,**  286 
registration  of,  287-303 

application  for,  287 

form  of  application,  287,  289 

in  more  tnan  one  class,  288 

consequence  of,  under  wrong  class,  ib. 

applications  by  agents,  i'6. 

size  of  paper  for  applications,  289  ^ 

drawings,  &c.,  to  be  furnished  when  application  is  made,  id. 

description  of  nature  of  design,  290 

amenaments  of  drawings,  sketches,  &c.,  ib. 

enlargement  of  prescribed  times,  ib. 

applications  may  be  sent  by  post,  ib. 
to  be  acknowledged,  1*6. 

meaning  of  patterns,  290,  291 

power  of  comptroller  to  refiise  registration,  291 

comptroller  before  refusing  to  hear  applicant,  16. 

notification  of  comptroller's  deciuion,  392 

appeal  to  Board  of  Trade  from  comptroller,  ib. 

notice  of  appeal,  ib. 

statement  on  appeal,  ib. 

notice  to  Secretary  of  Board  of  Trade,  tb. 

directions  by  Board  of  Trade  as  to  hearing  appeal,  292, 

293 
notice  of  time  of  hearing  appeai,  293 

taking  opinion  of  law  officers,  ib. 

notice  of  registration,  293 

.  act  of  registering,  ib. 

register  primd  facie  evidence  of  what  is  entered  there- 
in, t&. 

certificate  of  registration,  2J4 

tnists  not  to  be  registered,  t6. 

inspection  of  registered  design,  ib. 

information  as  to  existence  of  copyright,  /&. 

search  on  production  of  sketch  or  design,  295 
copyright  to  cease  in  certain  events,  ib. 
betbre  sale  specimens  most  be  furnished  to  comptroller,  ib. 
registered  designs  must  be  marked  before  sale,  ib. 
mode  of  marking,  ib. 

penalty  for  falsely  describing  design  as  registered,  297 
exhibition  at  industrial  or  international  exhibition  not  to  inyalidate 

registration,  ib, 
notice  of  intended  exhibition,  ib. 
entry  on  register  of  assignments  and  transmissions,  298 
transfer  of  copyright,  ib.  ^ 
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DESIGNS,  COFTBIQHT  IN  {continued)— 

snbmquent  proprietors,  registration  oy,  999^ 

request  for  registration  by,  299,  300 

statutory  declaration  to  accompany  request,  300 

proof  of  title  by  claimant,  tb, 

corporation  may  be  registered  as  proprietor,  ib. 

discretion  of  comptroller  as  to  evidence,  ib, 

inspection  of,  ana  extracts  from,  register,  ib. 

sealed  copies  of  register  to  be  received  in  evidence,  301 

comptroller's  certificate  to  be  evidence,  302 

rectification  of  registers  by  court,  ib. 

notice  to  Patent  Office  by  order  of  court,  tb. 

Swer  of  comptroller  to  correct  clerical  errors,  ib, 
isification  of  entries  in  register,  303 
infringement  of  copyright  in,  and  remedies  for  infringement,  303-304 

remedy  for  by  penalty,  303 

by  action  for  (iamages,  304 
fees  on  registration,  304,  305 
power  of  Board  of  Trade  to  make  general  rules,  305 

which  must  be  laid  before 
Parliament,  306 
post,  sending  applications  and  notices  by,  i&. 
infants,  lunatics^  &c.,  declarations  by,  w. 
Isle  of  Man,  junsdiction  of  courts  of,  in  case  of  infringement,  ib. 
international  and  colonial  arrangements,  power  to  make,  307 

DEVOLUTION : 

of  copyright,  163,  164 

DICTIONARY: 

piracy  of,  196-197 

DIGESTS : 

when  bondfide,  do  not  infringe  copyright,  215 

DIRECTORY  : 

piracy  of,  192-196 

DISCOVERY: 

in  actions  of  libel,  659,  660 

DISTRIBUTION: 

gratuitous,  of  copies  is  infringement  of  copyright,  1S7,  188 

DIVISIBILITY  OF  COPYRIGHT,  165-167 

DRAMATIC  COMPOSITION: 
twofold  property  in,  1 19 
copyright  in,  ih, 

dnration  of,  122 

not  lost  by  previous  representation,  44 
definition  of  dramatic  piece,  123 
introduction  to  a  pantomime  is  a  dramatic  piece,  124 
assignment  of  copyright  in,  does  not  convey  right  to  represent,  123 
copyright  in  musical  composition  accessory  to,  124 
mode  of  registering  copynght,  122 
who  is  author  of,  122 

registration  of,  under  International  Copyright  Act,  153 
transfer  of  copyright  in,  179 
infringement  of  copyright  in,  226-235  seq. 
T&naedy  for  infringement  of  copyright  in,  257 

DRAMATIC  AND  MUSICAL  REPRESENTATION  AND  PERFORMANCE 
(RIGHT  OF),  119-126 

what  is  a  first  publication  abroad,  43 
representation  is  not  a  publication  of  play  itself,  44 
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DRAMATIC  AND  MUSICAL  REPRESENTATION  AND  PERFORMANCE 
(RIGHT  05)  (ctmtinued)r- 
statutory  right  of  sole,  I20 
dnration  of  sole,  122 
registration  of  right,  ib, 

not  conveyed  b^  assignment  of  copyright  in  piece,  1 23 
nnder  International  Copyright  Act,  i^^et  seq.   ■ 

convention  with  France,  160 
transfer  of,  1 79- 1 8 1 

in  what  infringement  of  consists,  235  seq. 
how  consent  to  performance  may  be  given,  238 
written  introdoction  to  a  pantomime,  is  withia  protection  of  Act,  238 
ignorance  does  not  excuse  infringement  of,  242 
what  is  a  place  of  dramatic  entertainment  within  Act,  238.     {See  also 

Addenda;)   . 
no  person  liable  to  action,  who  does  not  take  part  in  representation, 

241-244 
what  is  a  representation  is  a  question  for  jury,  245 
remedies  for  infringemoat  of,  257,  258.    {iie  Remedibs  fob  Ihfsiiios- 

MENT  OF   COFTKIQHT.) 

within  what  time  proceedings  for  infringement  of,  must  be  commenced, 

258 
bond  fide' commenta  on,  protected,  526 

DRAMATIZATION : 

of  published  story,  whether  an  infringement  of  copyright,  201-204 

DRAWINGS : 

copyright  in,  126- n2.  {See  PAiNTiKaa,  Drawinob,  avd  Puotogbapbb.) 
no  copyright  in  libellous,  immoral,  or  irreligious,  10,  1 1 
transfer  of  copyright  in,  183 
piracy  of,  227  et  seq. 

DUBLIN: 

copyright  of  University  of,  see  UMiyEBsmEs. 

ECCLESIASTICAL  COURTS: 

jurisdiction  of,  in  suits  for  defamation  abolished,  390 

EDITION: 

what  is  a  new,  80,  81 
registration  of  new,  93,  94 
meaning  of,  334 

EMBELLISHMENT: 

of  work,  right  to  choose,  330 

ENCrCLOPJCDIAS: 

copyright  in,  see  Pebiodicalr. 

differs  in  one  respect  from  that  in  other  periodicals,  101 

ENGRAVINGS  OR  PRINTS: 

forming  part  of  a  book,  copyright  in,  85,  86 
'  oopyrignt  in,  i  lo-i  19 
date  of  publishing,  and  proprietor's  name  to  be  affixed  to  each,  1 1 1 
what  is  sufficient  disclosure  of  proprietorship,  112 
duration  of  copyright  in,  1 1 1 
copyright  in,  extended  to  case  of  lithographs,  112 

maps,  charts,  and  plans,  113 
whether  bird*s-eye  maps  ara,  1 13,  1 14 
accompanying  letterpress,  copyright  in,  113 
made  oy  one  person  for  another,  1 13 
where  subject  of  is  common,  114 
reouisites  to  copvright  in,  it 5-1 17 
sufficiency  of  publication  line,  117,  118 
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ENGRAVINGS  OR  PRINTS  (continued)— 
registration  not  necessary  in  case  of,  119 . 
made  and  struck  ofif  abroad,  but  published  here,  119 
registration  of,  under  International  Copyright  Act,  149 
copyright  in,  under  International  Copyright  Act,  iee  Intebnational 

UOPTBIOHT. 

transfer  of  copyright  in,  182 
piracy  o(  22j-^y> 
.  now  piratical  copy  may  be  taken,  218 
what  is  a  copjr  of,  230 

public  exhibition  of  a  copy  of,  is  not  piracy,  231 
sale  of  prints  unlawfully  struck  off  from  original  plate'is  not  piracy,  331 
remedies  for  piracy  o(  254-956.     {See  Rekbdies  fob  Infringement  of 

COPYRIOHT.^ 

limitation  of  time  for  bringing  actions  for  piracy  of  (7  Geo.  3,  c.  38,  s.  5),  802 

ETON: 

copyright  of  College  of,  see  College  Copyright. 

EVIDENCE : 

in  proceedings  for  libel,  see  Peoceedinc»  (Criuinal)  for  Libel  ;  Action 
FOR  Libel  ;  Publication  ;  Damages. 

EXECUTION : 

In  case  of  copyright,  164 

EXTRACTS  : 

piracy  by  means  of,  304 

FALSEHOOD: 

necessary  to  a  libel,  464.    (See  Libel  on  Individuals.) 
should  be  alleged  by  plsintiff,  631 

need  not  be  shown  on  indictment  or  information  for  common  law  libel, 
609 

FALSE  NEWS : 

publication  of,  454 

FEES: 

on  registering  designs,  305 

FIAT : 

in  case  of  prosecution  of  newspapers  for  libel,  577 

FIRE: 

Effect  of  loss  by,  on  contract  of  printer,  356 

FIRM: 

registration  in  name  of^  88,  91 

FOREIGN  RULERS : 
Ubels  on,  451-454 

FOREIGNER: 

acquisition  of  copyright  by,  see  Alien  and  Intebnational  Coptbig'ht. 

FORMS: 

of  requiring  entry  of  proprietorship  of  coj^ght  in  book,  89 

of  entry  of  proprietorship  at  Stationers'  Hall,  ib. 

of  concurrence  of  party  assigning  copyright  in  a  registered  book,  172 

of  entry  of  assignment  of  copyright  in  registry,  tb. 

of  application  for  registration  of  design,  289 

of  appeal  to  Board  of  Trade  from  refusal  of  Comptroller  to  reg^ter  a 

ded^,  292 
of  certificate  of  registration  of  design,  293 
of  application  for  cony  of  certificate  of  registration  of  design,  294 
of  notice  of  intended  exhibition  of  an  unrugistered  design,  298 
of  request  to  enter  name  of  subsequent  proprietor  of  design,  299 
of  request  for  certificate  for  use  in  legal  proceedings,  301 
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FORMS  (corUinuedy- 

of  agreement  between  anthorg,  pnblishers,  &c.,  783  et  seq. 
for  publication  of  book  on  half-profit  terms,  783 
for  licence  to  print  one  edition  of  a  work,  784 
of  agreement  to  enlarge  a  second  edition  of  a  work,  785 
for  reserving  to  artist  copyright  in  sold  i)ainting,  drawing,  or  photograph,  t&. 
for  assigning  copyright  to  vendee  of  painting,  drawing,  or  photograph,  786 
of  indorsement  of  writ  in  action  for  infringement  of  copynght,  787 
of  do.  in  action  for  libel,  780 

of  statement  of  claim  in  action  for  infringement  of  copyright,  787  ' 
of  do.  in  action  for  libel,  789 

of  statement  of  defence  in  action  for  infringement  of  copyright^  787 
of  do.  in  action  for  libel,  789 
of  reply,  788 
of  notice  of  objections  to  be  given  with  defence  in  action  for  infringement 

ofcopyright,  788 
of  pleadings  in  criminal  pi'oceedings  for  libel,  791  e<  seq. 

ex  officio  information  by  Attorney-Oeneral  for  a  seditious 

libel,  791 
information  by  Master  of  Crown  Office,  792 
indictment  for  publishing  a  libel  knowing  it  to  be  false, 

,795 
plea  to  information  or  indictment,  that  the  libel  is  troe, 

and  its  publication  for  public  benefit,  797  et  seq. 
replication  to  plea,  801 
of  notice  of  intention  to  give  evidence  of  apology  in   mitigation  of 

damages,  790 
of  injunctions,  801 

FOX'S  LIBEL  ACT : 
effect  of,  617,  618 

FRANCE: 

copyright  convention  with,  160 

FRAUDS  (Statute  of) : 

sec.  17  of,  not  applicable  to  contracts  to  print,  351 

GENERAL  ISSUE,  see  Not  Guilty. 

GOVERNMENT : 

publications  which  attack,  see  Seditious  Pubucationb. 

HANDWRITING : 

proof  of,  in  proceedings  for  libel,  604 

IDEAS : 

without  material  clothing,  no  copyright  in,  2 

1LI.EG  AI. : 

work,  no  copyright  in,  j,  4 

contract,  action  cannot  be  maintained  on,  356 

IMMORAL : 

work,  no  copyright  in  4-9,  10,  1 1 

contract  action  cannot  be  maintained  on,  356 

publications,  see  Obbgeke  Publications. 

IMPORTATION: 

of  pirated  copies  of  books,  prohibited,  222 

list  of  prohibited  books  to  be  kept,  223 

remedy  for  wrongful  entry  in  list  of  prohibited  books,  224 

of  pirated  copies,  prohibited  by  International  Copyright  Act,  159 

INACCURACY  OF  REGISTRATION: 
effect  of,  91-93,  see  Rbqibtbation. 
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INACCURATE  EDITION : 
n>  •        of  author's  work,  remedy  of  author  for,  342 

;         INDECENT : 

publications,  how  punishable,  see  Obscene  Publications. 
^^  sent  by  post,  i6i 

INDU.  COPYRIGHT  IN,  141-143 

INDICTABLE  OFFENCE: 
imputation  of,  473 

INDICTMENT : 

for  libel,  see  Prosecutions  (Criminal)  for  Libel. 
form  of,  795 

INFANT : 

may  he  sued  for  libel,  629 

INFORMATION  (CRIMINAL)  FOR  LIBEL,  see  Prosecutions  (Criminal) 
for  Libel. 
forms  of,  791,  792 

INFRINGEMENT  OF  COPYRIGHT,  186-245 
in  what  it  consists,  186 
only  by  multiplication  of  copies,  ib. 
not  by  recitation  from  memory,  187 
may  be  by  gratuitous  distribution  of  copies,  187,  188 
how  far  one  author  ma^  use  another's  work,  188 
tests  of  infringement  given  by  various  judges,  188-191 
where  subject  is  common,  191 
of  a  directory,  192-106 

of  lists  of  hounds  published  in  a  newspaper,  196 
of  dictionaries,  calendars,  &c.,  196,  197 
of  translations,  198 
by  re-translation,  199 

whether  animus  furandi  is  necessary,  199,  200 
dramatization  of  published  story,  201-204 
by  quotation,  204-206 

publication  of  another's  work  with  bond  fide  notes,  206-208 
not  avoided  by  adding  plates  to  letterpress,  208 
whether  abridgments  are,  209-213 
by  abridgment  of  work  of  fiction,  213 
digests  of  legal  decisions,  215 
of  prints  forming  a  book,  216,  217 
whether  copying  name  of  a  work  is,  217-222 
by  importation  of  pirated  copies,  222 
by  sale  of  pirated  copies,  225 
in  case  of  periodicals,  225 
in  dramas  and  musical  compositions,  226 

whether  publication  of  pianoforte  score  infringes  copyright  in  an  opera,  226 
in  engravings  and  lithographs,  227-230 
in  lithographs,  228 
how  piratical  copy  may  be  taken,  228 
definition  of  a  copy,  230 
publicly  exhibiting  a  copy  is  not,  231 
sale  of  prints  unlawfully  struck  off,  232 
in  paintings,  drawings,  and  photographs,  232-235 
in  sculpture,  models,  and  casts,  235 

infrin^ment  of  right  of  dramatic  and  musical  representation,  235-245 
what  IS  a  place  of  dramatic  entertainment,  238 
what  is  a  "performance  **  of  music,  240-242 
knowledge  not  essential  to  piracy,  242 
function  of  jury,  245 
remedies.    See  Rbmbdibs  for  iNFRraaEMEirr  of  Coptbzoht. 
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INITIALS: 

libel  expressed  by,  388 

INJUNCTION,  see  Kemedies  for  Ikfbinoembnt  of  Copybioht,  262  seq, 
to  restrain  unfair  reports,  449 
in  actions  for  libel,  691,  692 
interlocntory  injunction  in  cases  of  libel,  693 
forms  of,  801 

INNOCENCE : 

necessary  in  a  work  in  order  to  copyright,  3,  11 
what  works  lack,  3,  4 

INNUENDO : 

meaning  of,  601 

when  unnecessary,  602 

when  bad  or  repugnant  to  words  of  libel,  may  be  rejected,  t6. 

when  necessary  in  action  for  libel,  635 

proof  of,  666 

{See  Action  for  Libel.) 

INSPECTION : 

of  documents,  plaintiff  in  action  of  libel  may  obtain,  663 
and  so  may  defendant,  ib, 

{JSee  Reuedieb  for  Infringement  of  Coftright.) 

INSURANCE  : 

contract  of,  by  printer,  355 

INTENTION  : 

not  necessary  to  piracy,  199,  200 

of  publisher  of  immoral  publications  immaterial,  386,  387 

of  writer  of  libel,  immaterial,  463 

except  in  case  of  libel  on  dead,  495 

INTERNATIONAL  COPYRIGHT,  144-163 
is  wholly  statutory,  144 

reciprocal  protection  must  be  secured  to  British  authors,  144 
in  what  works,  144 
duration  of,  ib. 
how  to  be  granted,  145 
terms  of  enjoyment  and  time  for  registration  may  vary  in  the  case  of 

different  countries,  ib. 
no  other  than,  in  any  works  first  published  -abroad  by  British  subject, 

145-147      .  -    * 

particulars  to  be  observed  as  to  registration  and  delivery  of  copies,  147^ 

mode  of  registering  books,  dramatic  and  musical  compositions,  147 

pianoforte  arrangement  of  operatic  score,  147 
where  book  is  published  anonymously,  148 
dramatic  and  musical  compositions  in  manuscript,  ib, 
prints,  149 
sculpture  and  other  works  of  art,  149,  152 

deposit  of  copies  at  Stationers'  Hall,  ih. 

of  new  editions  not  necessair,  149 

delivery  of  copies  to  British  Museum  or  libraries  not  necessary,  150 

same  law  applicable  to  books,  as  if  nublished  here,  151 

right  to  prevent  unauthorized  translations,  151,  152 
except  in  certain  cases,  ib. 

right  of  representing  and  performing  dramatic  and  musical  pieces,  153 

law  as  to  adaptations,  154 

requisites  to  be  observed  in  order  to  prevent  translation  of  dramatic 
pieces,  155,  156 

authorized  translation  must  be  of  whole  work,  155 

remedy  for  entry  on  register,  grounded  on  wrongful  first  publication,  15S 
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INTERNATIONAL  COPYRIGHT  (continwd)— 

importation  of  pirated  copies  of  oooks  prohibited,  159 

unless  with  consent  of  registered  proprietor  or  his  agent,  ib, 
extension  of  prohibition  toTworks  of  art  and  unauthorized  translations,  159 
with  France,  subjects,  duration  and  conditions  of,  160-162 
other  countries  with  which  conyentions  have  been  made,  162 
in  case  of  designs,  162,  163 
power  to  apply  to  the  colonies  in  cases  of  designs,  provisions  as  to  inters 

national  arrangements,  143 
transfer  of,  185 

INTERROGATORIES : 

allowed  in  action  for  infringement  of  copyright,  252 

for  libel,  660  et  seq. 
what  defendant  may  refose  to  answer,  662 

INVENTOR: 

distinction  between  and  author;  113 

IRONICAL  LANGUAGE : 

libel  may  be  conveyed  by,  460 

IRRELIGIOUS  WORK : 
no  copyright  in,  4-1 1 

JOINT  OWNERS  OF  COPYRIGHT : 
contracts  between,  341 

JUDGMENT : 

on  conviction  for  libel,  practice  as  to,  621,  622 
arrest  of,  see  Arbest  of  Judgment. 

JUDICIAL  PROCEEDINGS : 

reports  of,  see  Roports  (Newspaper). 

comments  on,  see  ComfBinB  ok  Matters  of  Pubuo  Interest. 

JURY: 

function  of  in  prosecutions  for  libel,  617 
question  for  in  action  for  libel,  685 

JUSTICES: 

jurisdiction  o(  in  prosecutions  for  libel,  595-598,    {See  Prosecutions 
(Criminal)  for  Libbl.) 

JUSTIFICATION: 

not  allowed  in  prosecutions  for  blasphemous,  obscene,  or  seditious  libels, 

615 
ia  actions  of  libel,  how  to  be  pleaded,  677  et  seq,    {See  Action  for 

Libel.) 
plea  of,  must  be  proved  in  eveiy  material  part,  t6. 
evidence  of,  where  libel  charges  commission  of  a  crime,  ib, 
if  proved,  where  libel  charges  commission  of  a  crime,  plaintifif  may  bo 

put  on  trial  without  intervention  of  a  grand  jury,  ib, 
cannot  be  proved  b^  record  in  a  criminal  case,  ib. 
evidence  must  jusufy  sting  of  libel,  678 
truth  of  imputations  may  be  proved,  594 
form  of  plea  of,  in  criminal  proceedings  for  libel,  797  e/  eeq, 

LABEL: 

whether  a  book  within  Copyright  Act,  70 

LACHES : 

of  owner  of  copyright,  effect  of,  266 

LAW  REPORTS : 

copyright  in,  54-^56 
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LECTURES : 

copyright  in,  39-41 

exceptions  to  copyright  in,  41.    (See  also  Addekda.) 

LETTERS : 

copyright  exists  in,  3  c 

whether  private  or  of  a  literary  character,  33 
and  whether  written  for  profit  or  otherwise,  35 
limitation  of  property  in,  34-38  jjr   v 

publication  of,  not  restrained  on  considerations  of  wounded  feelings,  3& 
summary  of  law  of  copyright  as  to,  38 

LIBELLOUS  WORKS:     , 
no  copyright  in,  4,  1 1 

LIBEL: 

definitions  of,  359 

various  kinds  of,  360 

how  it  may  be  expressed,  360,  457  seq. 

meaning  of  malice,  462 

blasphemous,  360-38 1 .     (See  Blasphemous  Pubucatioks. ) 

obsence,  382-390.     {See  Obscenb  Pubucations.) 

seditious,  390-416.     {See  Seditious  Publications.) 

on    Houses  of   Parliament,   416-429.      {See  Paeliameht,  Lisels  ok 

Houses  op.) 
on  Courts  of  Justice,  430.    {See  Contempts  (Libellous)  of  Courts  of- 

Justice.) 
on  foreign  rulers  or  ambassadors,  45^~454 
on  a  body  of  persons,  454 

Sublication  oi  false  news,  ib, 
istinction  between  oral  and  written  slander,  455 
.  on  individuals,  455-501 
definition  of  libel,  456 
various  kinds  of,  457 

may  be  conveyed  by  any  kind  of  language,  i&. 
to  be  understood  in  popular  sense  of  words,  458,  475 
where  badly  s^elt,  to. 

imputation  is  only  insinuated,  459 
general  language  is  used,  ib. 
expressed  in  ironical  language,  460. 
disguised  in  hieroglyphic^,  rebus,  or  anagram,  ib. 
where  initials  only  are  used,  ib, 
by  pictures  or  caricatures,  ib. 
on  partners,  461 
on  a  society  of  persons,  ib. 
meaning  of  wortl  malice,  462 
Scotch  Taw  as  to  malice,  464 
intention  of  writer  is  immaterial,  463 
whole  publication  is  to  be  looked  at,  464 
must  oe  false,  ib. 

falsehood  need  not  be  shown  on  indictment  for  common  law  ofiEenoe,  609 
not  excused  by  bond  fide  belief  in  its  truth,  465 
publication  is  libellous  if  any  material  part  is  not  true,  465-468 
if  substantial  imputation    be  true  every  expression  need  not  ba 
justified,  469-^472 

and  slight  inaccuracy  is  immaterial,  472 
imputing  commission  of  criminal  offences,  472,  473 
imputation  made  indirectly,  474 

in  vulgar  language,  to. 
imputing  possession  of  infectious  or  contagious  disease,  475 
afiecting  office,  profession,  trade,  or  calling,  475-485 
to  be  distinguished  irom  criticisms  on  works  appealing  to  pubb'c,. 
485.    {See  Comments  on  Mattees  op  Public  Interest.) 
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TjTBK  Ir-^continued, 

and  from  publications  disparapng  commoditieB,  of  rival  trades- 
men,  t6. 
by  boldiog  np  to  scorn,  contempt,  or  ridicale  486  seq. 
bj  imputing  unchastity  to  a  woman,  488 

by  unauthorized  publication  of  a  stoi7,told  by  plain tifi  of  himself,  493 
by  a  general  charge  of  ingratitude,  ib, 
by  reference  or  comparison,  t6. 
on  the  dead,  494-496 

published  by  a  person  at  request  of  another,  496 
liability  for,  by  requesting  reporters  to  notice  a  speech  of  defendant, 

received  from  another,  liability  for  publication  of,  disclosing  author's 

name,  501 
publications  protected  as  privileged,  see  Pbtvilboed  Publications. 
publications  protected  as  comments  on  matters  of  public  interest,  see 

Comments  on  Matters  of  Public  Interest. 
publications  protected  as  fair  reports  of  judicial  and  parliamentary' 

proceedings,  see  Newspaper  Keports. 
publications  protected  as  authorized  publications  of  parliamentary  papers, 

see  Parliamentary^  Papers. 
criminal  prosecutions  for,  see  Prosecutions  (Criminal)  for  Libel. 
civil  remedy  for,  see  Action  for  Libel. 
defence  to  action  for,  see  Action  for  Libel. 
proof  of  publication  bv  comparison  of  handwriting,  see  Publication. 
if  lost,  secondary  eviaence  may  be  given,  664 
addressed  to  state  officer  or  department,  665 
damages  to  be  recovered  for,  see  Damages. 
publication  of,  brought  about  by  plaintifiTs  contrivance,  how  far  a  defence 

to  action  for,  675 
justification  of,  see  Justification. 

whether  evidence  of  rumours  to  effect  same  as,  is  admissible,  681 
evidence  may  be  given  of  plaintiff's  conduct  in  provoking,  684 
offence  of  maliciously  publishing,  knowing  it  to  be  false,  595,  609 

LIBRARIES : 

to  which  copies  of  books  must  be  delivered,  97,  98 

penalty  for  non-delivery,  98 

part  of  volume  need  not  be  delivered,  99 

LICENCE : 

distinction  between,  and  assignment,  181 
to  publish,  cannot  be  assigned,  336 

LIEN: 

of  printer  for  general  balance,  352 

LILLY'S  LATIN  GRAMMAR: 
copyright  in,  50 

LIMITATION: 

of  time   for   bringing  actions,   &c.,   for   infringement  of  copyright  in 

books,  252 
for  infringement  of  copyright  in  engravings  (7  Geo.  3,  c  38,  s.  5),  802 
of  time  lor  bringing  actions,  &c.,  lor  infringement  of  rieht  of  dramatic 

or  musical  representation,  258 
for  iofringement  of  copyright  in  paintings, 
drawings,  and  photographs,  no  enactment 
as  to  {see  2$  &  26  Vict,  c  68),  736-740 
for  infringement  of  copyright  in  sculpture, 
models,  or  busts  (54  Geo.3,  c.  56,  s.5),  702 
for  infringement  of  copyright  in  designs, 
no  express  provision  as  to,  303,  304 
of  time  of  bringing  actions  for  libel,  627 
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LISTS: 

published  in  newepapers,  piracy  of;  196 

LITERARY  PROPERTY :. 
foundation  of,  i 
what  is  involved  in,  ib, 

LITHOGRAPHS  (COPYRIGHT  IN).    (See  BsoRAViiroe.) 
piracy  of,  228 

MAGAZINE: 

effect  of  registration  of  title  of,  102 
copyright  in  articles,  see  Periodicals. 

MAGISTRATES,  see  Justices. 

MAUCE: 

meaning  of,  in  actions  for  libel,  462 
Scotch  law,  as  to,  464 

allegation  of,  not  necessary  in  declaration  for  libel,  631 
proof  of -express,  to  rebut  priyilege,  667 
from  language  of  libel  itself,  658 
by  proof  that  libel  is  false  in  part,  ib. 

that  plaintiff  and  defendant  lived  on  bad  terms,  ib, 
of  acts  of  defendant  subsequent  to  pubL'cation,  JS69 
of  letters  from  defendant  to  plaintin,  ib. 
of  other  defamatory  publications  or  statements  of  defen- 
dant, ib.    . 
by  reference  to  defendant's  pleas,  670  ^ 
when  question  of  express,  should  be  left  to  jury,  671 
defendant  may  give  evidence  to  negative  actual,  680 
offence  of  mauciously  publishing  a  libel  knowing  it  to  be  false,  609 

MANUSCRIPTS,  see  Unpublished  Works. 

production  of,  sometimes  important  on  charge  of  piracy,  273 

MAPS: 

copyright  in,  70 

whether  to  be  considered  prints,  113,  114 

MEDICAL: 

advertisements,  criticisms  on,  522 

MEETINGS  (PUBLIC) : 
reports  of,  568. 

MITIGATION  OF  DAMAGES,  see  Actios  for  Libel;  Apolooy;  Damaobs. 
evidence  of  plaintifi^s  conduct  in  provoking  libel  in,  684 
apology  in,  685 

MITIGATION  OF  PUNISHMENT : 
for  libel,  affidavits  in,  622 

MODELS: 

copyright  in,  see  Sculpture,  Models,  and  Busts. 

MORALITY : 

■publications  against,  see  Obscene  Publications. 

MORTGAGE : 

of  share  in  newspaper,  346,  347 

MUSICAL  COMPOSITIONS : 
•  propertv  in,  twofold,  119 
copyright  in,  119-126 
adaptation  of  words,  &c.,  to  old  air,  8.5 

assignment  of  copyright  in,  does  not  convey  right  to  perform,  123 
accessory  to  a  dramatic  piece,  copyright  in,  124 
pianoforte  score  of  an  opera,  who  is  to  be  registered  as  composer  o(  125 


INDEX.  825 

« 

MUSICAL  COMPOSITIONS  (cofOinuedyr- 

notice  that  right  of  performance  is  reserved,  no 

where  copyright  and  right  of  performance  are  vested  in  different 
ownerSi  121 
penalty  on  owner  of  copyright  for  non-compliance  with  notice  from  owner 

of  n^ht  of  performance,  I2i 
alteration  of  tne  law  as  to  costs,  isi 
registration  o(  zsi 

registration  of  mider  International  Copyright  Acty  153  . 
piracy  of,  137  $eq, 

MUSICAL  PERFORMANCE,   RIGHT  OF,  see  Dramatic  ahd  Musical 
Refbesemtation  and  Performance  (Right  of.) 

NAME: 

copyright  in  work  published  in  another's,  10,  11 

copyright  in  a,  102  et  seq, 

of  proprietor  of  engraving  to  be  affixed  to  it,  1 11,  217 

of  a  book,  newspaper,  song,  &c.,  piracy  of,  3x7-222 

fraudnlently  affixing  to  a  painting,  drawing,  or  photograph,  333 

of  newspaper,  right  to  prevent  adoption  of,  311 

of  employer  of  printer,  to  be  on  one  copy  of  every  newspaper,  313 

and  address  of  printer  to  be  on  every  paper  or  book  for  publication,  314 

of  newspaper,  effect  of  registration  of,  at  Stationers'  Hall,  346 

NEW  ASSIGNMENT : 
now  abolished,  659 
procedure  in  lieu  of,  ib, 

NEWSPAPER : 

whether  a  book  within  Copyright  Act,  70,  71,  308-311 
registration  of  at  Stationers'  Hall^  7 1)  308-311 

under  convention  with  France,  147,  151 
articles  in  which  copyright  is  claimed  must  have  been  paid  for,  109 
how  proprietorship  m,  is  affected  by  bankruptcy,  165 
whether  seizable  under  an  execution,  311 
whether  there  is  copyright  in,  308  seq, 
nature  of  property  m,  311,  312 
proprietor  may  prevent  adoption  of  name  of,  for  a  similar  publication, 

164,  217,  218 
but  may  by  bis  conduct  disentitle  himself  to  protection,  105,  106 
repealed  enactments  as  to,  312 

pnnter  must  keep  a  copy  of,  with  name  of  employer  thereon,  t(. 
except  in  certain  cases,  313 
recovery  of  penalties  for  not  doing  so,  313 
printer  must  print  his  name  and  address  upon,  314 
except  in  the  case  of  Universities  of  Oxford  and  Cambridge,  314 
bill  in  equity  for  discovery  of  proprietors,  printers,  or  publishers  of,  660 
register  of  newspapers  now  kept,  315 
meaning  of  "  newspaper*'  within  Act  of  i88r,  i&. 
annual  returns  of  printers  and  publishers  to  be  made,  ib, 
entry  on  register  of  "  representative  proprietors,"  ib. 
penalty  for  omission  to  make  return,  316 
return  in  case  of  transfer  of  interest,  ib. 
penalty  for  wilfiil  misrepresentation  in  return,  ib. 
mode  of  recovering  penalties,  317 
liberty  to  search  register  and  obtain  certified  copies,  ib, 
fees  payable^  317,  318 

certitied  copies  of  register  to  be  evidence,  317,^18 
where  newspaper  belongs  to  a  joint-stock  company,  318 
repeal  of  stamp  duties,  318,  319 
registration  at  Post  Office,  319 
postage  0^  319.  320 
newspapers  not  sent  in  conformity  with  statute,  320,  321 
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NEWSPAPER  (amtinuedy- 

power  of  Postmaster- QeDend  as  to  icdecent  papers,  321 
what  is  a  newspaper  within  the  Postage  Acts,  ib. 

supplement,  322 
colonial  and  foreign  postage,  323 
stamping  newspapers,  ib. 
forging  or  counterfeiting  stamp  dies,  &c,  324 
fraudulent  removal  of  stamps  on,  325 
impressed  stamp  from  anotter  paper  not  to  be  nsed,  ib. 
documents  falsely  purporting  to  be  printed  bj  Government  printer,  326 
prohibition  of  advertisements  respecting  stolen  goods,  ib. 
action  for  this  penalty  not  to  be  brought  without  consent  of  Attorney  or 

Solicitor-General,  327 
time  within  which  action  for  penalty  must  be  brought,  327 
agreement  for  use  by  one,  of  matter  aud  type  of  another,  349,  350 
mortgage  of,  346,  347 

co-owner  of  one,  being  part-proprietor  of  a  rival,  358 
title  of  periodical  is  partnership  asset,  343.     {See  CoantAcrs  between 

AlJTHOBS,  PlIBU8H£R8,   AND  PbIMTERS.) 

reporting  defamatory  speech  at  request  of  speaker,  497,  498 

reports  of  judicial  and  parliamentary  proceedings  protected,  535-568. 
{See  Reports  (Newspaper.) 

reports  of  public  meetings  now  protected,  568.  {See  Reports 
(Newspaper.) 

proof  of  publication  of,  660 

proprietor  of,  cannot  recover  from  editor  damages  sustained  by  prosecu- 
tion for  libel,  625 

discovery  of  printers,  &c.,  of,  660 

NEW  TRIAL : 

in   criminal   prosecutions  for   libel,    619,    620.      {See  Prosecutions 

(Criminal)  for  Libel.) 
In  action  for  libel,  when  granted,  689 

not    granted    merely   on    account  of  inadequacy  of 
damages,  ib. 
or  because  jury  have  expressed  opinion  incon- 
sistent with  verdict,  690 

NON  OBSTANTE  VEREDICTO : 

when  motion  for,  open  to  plaintiff  in  action  for  libel,  691 

NOT  GUILTY: 

effect  of  plea  of,  in  action  for  libel,  644 

NOTES : 

added  to  common  matter,  copyright  in,  82 
piracy,  notwithstanding  addition  of,  306,  308 

NOTICE: 

of  objection  to  be  given  with  pleas,  in  action  for  infringement  of  copy- 
right, form  o(  788 
of  intention  to  give  evidence  in  action  for  libel,  of  apology  in  mitigation 
of  damages,  form  of,  790 

NOVELTY : 

of  designs,  284  seq. 

OBJECTIONS: 

to  be  ^ven  with  pleas  in  an  action  for  infringement  of  copyright,  form  of 
notice  of,  788 

OBSCENE  PUBLICATIONS : 

jurisdiction  of  courts  to  punish,  382 

test  of  obscenity,  383 

having  possession  of,  for  purpose  of  selling  not  indictable,  ib. 
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OBSCENE  PUBLICATIONS  {conHnued)— 
punishment  for  selling,  ib. 

power  of  magistrates  to  search  for,  seize,  and  destroy,  384 
magistrates  must  be  satisfied  of  three  things,  385 
effect  of  death  of  complainant  before  hearing  of  summons,  386 
intention  of  publisher  is  immaterial,  386,  387 
report  of  judicial  proceedings  may  be  obscene  libel,  388 
appeal  from  act  of  magistrates,  388 

proceedings  for  wrongful  acts  done  in  execution  of  20  &  2 1  Vict.  c.  83,  389 
justification  not  allowed  in  prosecutions  for,  615 
form  of  indictment,  390 

indictment  for,  may  be  tried  at  Quarter  Sessions,  599 
(See  PBoaEcuTioNs  (Cbihinal)  for  Libel.) 

OBSCENE  WORKS : 

no  copprright  in,  1 1 

no  action  lies  to  recover  value  of,  ib, 

sent  by  post,  321 

OCCASION  OF  PUBLICATION  : 

when  publication  is  privileged  by,  see  Pbivileokd  Pubucations. 

OFFICE,  PROFESSION,  OR  TRADE: 

publications  defamatory  of  a  person  in,  475  et  seq. 

OPERA: 

whether  pianoforte  score  is  infringement  of  copyright  in,  126 

ORIGINALITY: 

how  far  essential  to  copyright,  76,  77  et  seq, 
test  of,  77 

ORNAMENT: 

copyright  in  designs  for,  see  Designs  (Coftbioht  in). 

OXFORD : 

copyright  of  University  of,  see  Universities. 

PAINTINGS,  DRAWINGS,  AND  PHOTOGRAPHS: 
copyright  in,  126-132 
nature  and  duration  of  copyright  in,  126 
who  is  author  of  a  photograph,  126,  127 
can  there  be  more  than  one  author  of  a  photograph,  127 
what  is  an  original  photograph,  127,  128 
when  sold  to,  or  made  for  another,  copyright  in,  128 
form  of  reservation  of  copyright  in,  by  artist,   785 

of  assignment  of  copyright  in,  to  vendee  of,  786 
copyright  is  not  to  prevent  others  copying  the  original  object,  128,  129 
registration  of  copyright  in,  129,  131 
no  action  for  anything  done  before  registration,  129 
who  is  a  person  aggrieved  by  registration,  131,  132 
sufficiency  of  description  on  registration  of,  129,  130 
copyright  in,  is  personal  property,  and  assignable  as  such,  132 
transfer  of  copyright  in,  183 
piracy  of,  232-235 
irandulently  affixing  name  to,  233 

selling  with  name  so  affixed,  ib. 

copies  or  imitations  of,  as  having  been  made  by 
author  of  original,  ib. 
alteration  of,  after  sale  by  author,  234 
photograph  of  engraving  of  a  picture  is  a  photograph  of  picture  itself, 

«34 
mode  of  recovering  penalties,  in  case  of«  258 
iiy unction,  inspection,  or  account  at  law,  in  action  for  infringement  ot, 

260 
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PANTOMIME: 

introduction  to,  is  a  dntmatio  piece  within  Copyriglit  Act,  124 

PARLIAMENT,  LIBELS  ON  HOUSES  OF: 
libelloos  contempts  of,  416 
pumshments  inmcted  by  House  of  Lords,  417,  418 

of  Commons,  418-420 
resolutions  of  House  of  Commons  against,  410 
legality  of  commitment  for,  420-433 
Speaker's  warrant  to  arrest  for,  to. 
courts  will  not  examine  into  propriety  of  commitment,  423 


power  of  Colonial  Legislative  Assemblies  to  commit,  433-436 

Mouse  of  Keys,  426 

LegislatiTe  Assembly  of  Victoria,  437 


duration  of  conmiitment,  427 

proaeoation  for,  instead  of  commitment,  428,  429  , 

PARLIAMENTARY  DEBATES : 

newspaper  reports  of,  see  Newspaper  Reporto. 

PARLIAMENTARY  PAPERS: 

liability  for  publication  of,  569-576 

authorized  publication  of,  protected,  573 

proceedings  to  be  stayed  on  production  of  certificate  and  affidavit,  573 

publication  of  copies  of,  574 

of  extracts  from,  or  abstracts  of,  tb. 
notice  of  intention  to  produce  certificate  of  authorization,  ib. 
object  of  giving  notice,  574 

PARTIES : 

to  sue  and  be  sued  in  actions  for  libel,  eee  AcnoN  for  Libel. 

PARTNERS : 

may  sue  for  libel  on  thern^  626 

PATENTS : 

distinction  between  originality  requirod  in  case  of)  and  in  case  of  copy- 
right, 84,  85 

PAYMENT : 

of  contributors  to  periodicals,  necessity  of,  108 

of  author  cannot  he  enforced  by  injunction,  343 

into  court,  with  plea  of  apology,  in  action  for  libel,  654 

form  of  such  plea,   789 

not  allowed,  with  a  defence  denying  liability,  in  actions  of 
libel,  lb. 

PENALTIES : 

what  is  necessary  to  recovery  of,  in  case  of  engraving,  117 

in  case  of  fraudulent  dealings  with  paintings,  drawings,  or  photographs, 

233»  258 
separate  for  all  pirated  copies  of  pictures,  drawings,  or  photographs,  sold, 

sej^arate,  for  distinct  acts  of  selling  on  same  day  pirated  copies  of  books 

imported,  348 
for  faUely  describing  a  design  as  registered,  397 
for  piracy  of  copyright  in  designs,  303 

of  engravings,  354,  355 
in  case  of  paintings,  drawings,  and  photographs,  mode  of  recovering, 

233,  258 
effect  of  bankruptcy  upon,  259 

on  printers  of  newspapers  for  non-observance  of  statutory  requiremeuts, 

313.  314 
for  advertisements  in  newspapers  respecting  stolen  goods,  326,  327 
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PERFORMANCE  : 

of  mnsical  composition,  see  Dramatic  and  Musical  Rbpresbhtation 

AMD  Performance  (Right  of). 
what  i0  a,  940-349 

PERIODICALS: 

separate  article  for,  does  not  require  registration,  91 

natnre  of  copyright  in,  100 

doration  of  copyright  in,  ib. 

Hmitation  of  copyright  in,  loi 

reservation  hy  authors  of  right  of  pahlishing  contributions  in  a  separate 

form,  no 
registration  of  copyright  in,  102 
eueci  of  registration  of  title  of  intended,  io2,  103 
rights  of  contributors  to,  106 
right  of  contributor  to  prevent  separate  publication  does  not  require 

registration,  167  • 
meaning  of  publishing  "  separately,"  107 

contributions  to,  must  be  paid  for  m  order  to  vest  copyright^  108,  109 
newspaper  is  periodical  within  this  rule,  109 

copyright  in  contributions  may  be  vested  by  implied  contract,  109,  no 
infringement  of  copyright  in,  225 
misleading  imitation  of  title  of,  104,  105 

PHOTOGRAPHS : 

oopyright  in,  126,  139.    (See  Paintings,  Drawings,  and  Photographs.) 

no  copyright  in  libellous,  immoral,  or  irreligious,  10,  1 1 

of  engravmgs  are  within  Copyright  Acts,  197 

assignment  of  copyright  in,  183 

piracy  of,  232,  233 

of  engravings  of  pictures  are  photographs  of  pictures  themselves,  234 

PICTURES: 

no  copyright  in  libellous,  immoral,  or  irreligious,  10,  1 1 
whether  public  exhibition  is  a  publication  of,  43 

{rablication  of  engravings  of,  in  a  magazine,  ib* 
ibels  by  means  of,  460,  461 
publicly  exhibited,  comments  on,  protected,  534 

PIRACY:  i8<!e Infringement  of  Coftright. 

PLACARD : 

contempt  of  court  by  means  of,  439 

PLACE: 

of  dramatic  entertainment,  what  is  a,  238.    {See  also  Addenda.) 

PLANS: 

copyright  in,  70,  113.     {See  Engravings.) 

PLATES: 

added  to  letterpress  may  not  prevent  infringement  of  copyright,  208 

PLAY: 

adaptation  of  foreign,  to  English  stage,  154 

PLEADING : 

see  Criminal  Prosecdtions  for  Libei^  and  Action  for  Libel. 
forms  of,  see  Forms. 

POSTAGE,  see  Newspaper. 

PRAYER-BOOK : 

copyright  in,  50 

PRECEDENTS,  see  Forms. 

PREFATORY  AVERMENTS,  see  Averments. 

PRBSS: 

summary  of  history  of  freedom  of,  390 
in  what  liberty  of,  consists,  391 
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PRINTER: 

of  newspaper  to  keep  a  copj  with  name  of  employer  thereon,  312 
to  print  his  name  and  address  on  papere,  &c.  ior  publication,  314 
docnments  falsely  purporting  to  be  printed  by  Goyemment,  316 
lien  of,  for  unpaid  balance,  352 
{See  Contracts  between  Authors,  Publishers,  Prditebs,  &c.) 

PRINTS : 

published  together  may  form  a  book,  71 

copyright  in,  see  Engrayinos. 

no  copyright  in  libellous,  immoral,  or  obscene,  10^  1 1 

in  a  book,  piracy  of,  216 

piracy  of,  227  et  aeq. 

libel  by  means  of,  460 

PRIVILEGED  PUBLICATIONS : 

justified  by  the  occasion  of  publication,  502 

privilege  absolute  or  qualified,  ib. 

what  publications  are  absolutely  privileged,  502,  503 

Scotch  law  as  to,  504 

in  what  cases  privilege  is  qualified,  504 

general  rule  as  to,  505 

Scotch  law  as  to,  ib, 

examples  of,  506 

advertisement  for  information,  507 

to  vindicate  character  of  writer,  508 
what  are  not,  ib. 

privile^  may  be  lost  by  exaggerated  language,  509 
DOW  privilege  may  be  pleaded,  645 
proofof  express  malice  to  rebut  privilege,  667 
proof  of  privilege,  676 

See  Reports  (Newspaper)  ani>  Comments  on  Matters  of  Pitbug 
Interest. 

PRIVY  COUNCIL: 

power  of,  to  license  re-publication  in  certain  cases,  99 

PROFANE  PUBLICATIONS,  tee  Blasphemous  Libels. 

PROFESSION: 

libels  affecting  a  person^s,  475  et  $eq, 

PROPRIETORS : 

registration  of  Newspaper.    See  Newspaper. 

PROSECUTIONS  (CRIMINAL)  FOR  LIBEL : 
ordered  by  Houses  of  Parliament,  428 
what  libels  criminally  punishable,  576 
I.  By  criminal  information^  577-594 

power  of  Attorney-General  to  file  ex  officio,  577 
m  what  cases  ex  officio  information  employed,  578 
Attomey-Greneral  may  enter  a  nolle  prosequi,  ib. 

Sower  of  defendant  to  bring  on  trial  of,  ib, 
elivery  of  copy  of,  to  defendanti  579 
mode  of  trial  of,  ib. 
right  of  Attorney-General  to  reply,  ib. 
passing  sentence  after  convictioi^,  ib. 
filed  by  order  of  Queen's  Bench,  579  eeq, 

whether  in  case  of  newspapers  fiat  must  previously  be  obtained,  580 
general  principles  as  to  granting,  581  aeq. 
effect  of  applicant  being  resident  abroad,  581 
not  granted  where  libel  is  on  a  deceased  person,  ^82 
whether  granted  for  libel  on  peer,  &c.,  in  his  private  capacity,  583  9eq, 
motion  for,  must  be  made  by  counsel,  588 
rule  for,  will  not  be  enlarged  where  aflidavit  improperly  swoniy  ib. 
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PROSECUTIONS  (CRIMINAL)  FOR  LIBEL  (continued)-^ 

to  get  rule  for,  prosecutor  must  swear  to  bis  inoocence,  ib. 

exculpatory  affidavit  necessary  where  libel  is  on  a  body  of  men,  589 

within  what  time  application  for,  must  be  made,  ib, 

other  proceedings  must  not  have  been  instituted,  590 

not  granted  in  trivial  cases,  ib, 

nor  where  defendant  is  very  poor,  £6. 

primd  facie  evidence  of  publication  by  defendant  not    sufficient    to 
obtain,  ib. 

proof  of  publication  of  newspapers,  590,  591 

by  purchase  of  copy  in  defendant's  shop,  591 
by  affidavit  of  accomplice,  ib. 

where  rule  for,  has  been  granted  on     insufficient  evidence   of  publi- 
cation, ib. 

affidavits    in    moving    for,  must  not  contain    improper  or  irrelevant 
matter,  ib. 

drawing  up  rule  for,  tb. 

service  of  rule  for,  592 

showing  cause  against  rule  for,  ib. 

new  rule  for,  not  in  general  granted  where  former  rule  has  been  dis- 
charged, lb, 

costs  i^ere  rule  for,  has  been  discharged,  593 

recognizance  on  rule  for,  being  made  absolute,  ib» 

form  of  information,  ib. 

issue  of  subpoena,  594 

time  to  appear.  t&. 

confliequence  of  non-appearance,  ib. 

rule  to  plead,  ib. 

sending  down  record  for  trial,  ib. 

trial  of;  ib. 

costs  to  acquitted  defendant^  625 
XL  Justices  of  peace,  jurisdiction  of  595-598 

may  grant  summons  or  warrant,  595 

defendant  may  call  witnesses  before  justices,  ib, 

advantage  of  defendant's  calling  witnesses,  596 

defendant  has  a  right  to  be  bailed,  ib. 

power  of,  to  require  sureties  fur  eood  behaviour,  ib, 

in  case  of  obscene  publications,  384  seq.^  598 

power  of,  to  deal  summarily  with  newspaper  prosecutions,  599 
III.  Indictment  for,  598-625 

libeller  may  be  arrested  before  preferring,  J98 

may  be  preferred  before  grand  jury  direct,  ib. 

power  of  court  of  summary  jurisdiction  in  case  of  newspaper  prosecu- 
tions, 599 

jurisdiction  of  quarter  sessions,  ib, 

where  venue  must  be  laid,  ib. 
•    must  charge  publication  by  defendant,  600 

how  libel  must  be  set  out,  ib, 

must  set  out  libel  in  foreign  language  with  correct  translation,  601 

must  charge  publication  of  and  concerning  person  libelled,  ib. 

must  contain  averments  to  connect  libel  with  subject  of  it,  ib. 

innuendo  most  not  extend  sense  of  expressions  beyond  their  meaning  ib 

where  innuendo  is  unnecessary,  602 

innuendo  bad  or  repugnant  to  words  of  libel  may  be  rejected,  ib 

removal  of,  by  certiorari^  ib. 

who  is  liable  as  publisher  of  libel,  ib. 

how  publication  may  be  proved  against  publisher,  603 

author,  ib, 

proof  of  handwriting,  ib. 

by  comparison,  604 

liability  for  procuring  or  requesting  another  to  write  libel,  ib, 

distinction  between  civil  and  crimmal  responsibility  for  act  of  agent,  606 
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PROSECDTIONR  (CRIMINAL)  FOR  LIBEL  {continued)^ 
witness  not  bound  to  name  person  who  wrote  libel,  607 

{mblication  must  be  proved  at  venue  laid,  ib. 
ibel  to  be  put  in,  ib. 

what  yariance  between  libel  and  indictment  is  fatal,  ib, 

what  variance  maj  be  amended,  ib, 

proof  of  introductory  averments,  608 

when  introductory  averments  are  necessary,  tb. 

intent  must  be  proved  in  case  of  libel  on  the  dead,  ib, 

how  application  of  libel  to  prosecutor  may  be  proved,  609 

malice  presumed  from  act  of  publication,  ib. 

express  malice  may  be  proved  by  other  publications  of  defendant,  ib. 

falsehood  of  libel  need  not  be  shown,  ib. 

offence  of  maliciously  publishing  a  libel  knowing  it  to  be  false,  ib. 

threatening  to  publish  or  abstain  from  publishing  with  intent  to  extort 
money,  010 

under  n9t  g^lty  publication  by  mistake  may  be  proved,  ib. 

presumption  of  publication  may  be  rebutted  by  proof  of  publication 
without  defenuant's  authority  or  knowledge,  61 1  $eq. 

defendant  may  show  that  libel  is  privileged,  614 

or  rely  on  other  g^unds  of  defence,  16.  _  I 

other  passages  from  publication  may  be  read  to  show  defendant's  inten- 
tion, ib,  ( 

plea,  allowed  by  statute,  justifying  libel,  ib. 
only  in  case  of  personal  libels,  615 

all  material  allegations  of  plea  must  be  proved,  tb.  ^        ^  •        t 

defendant  cannot  show  previous  publication  of  imputation  without  pro-  1 

oeedings  taken,  616 

defendant  allowed  to  call  co-defendant  as  a  witness,  616 

jury  may  give  a  general  verdict  on  whole  matter,  617  \ 

juclge  may  give  his  opinion  to  juir,  ib, 

jury  may  find  a  special  verdict,  w.  • 

eflfect  of  Fox's  Libel  Act,  617,  618 

commitment  of  defendant  after  conviction  on  information,  618 

if  defendant  acquitted,  no  new  trial,  2^. 

defendant  may  move  in  arrest  of  judgment  or  for  new  trial,  619 

grounds  of  motion,  ib. 

when  motion  in  arrest  of  judgment  must  be  made,  620 

court  will  itself  sometimes  arrest  judgment,  ib. 

effect  of  arrest  of  judgment,  ib. 

when  motion  for  new  trial  must  be  made,  ib, 

defendants  must  be  in  court  at  time  of  motion,  ib, 

grounds  on  which  new  trial  granted,  ib. 

when  venire  de  novo  awarded,  ib, 

Srocedure  on  passing  judgment,  621 
efendant  may  use  affidavits  in  mitigation  of  punishment,  622 
prosecutor  may  produce  affidavits  in  aggravation  of  punishment,  623 
punishment  on  conviction,  ib. 
court  may  exact  security  for  good  behaviour,  t(. 
copies  of  blasphemous  or  seditious  libels  may  be  seised,  624 

and  after  final  judgment  disposed  of,  ib. 
costs  of  prosecutor,  when  fine  imposed,  ib. 

defendant  on  acquittal,  entitled  to  costs  fix>m  private  prosecutor,  625 
prosecutor  entitled  to  costs  of  special  plea  when  issue  on  it  is  found  for 

him,  ib. 
damages  for  conviction  cannot  be  recovered  by  proprietor  of  newspaper 
from  editor,  ib. 

PROVISIONAL  REGISTRATION: 
of  designs,  now  abolished,  282 

PROVOCATION: 

of  libel  by  plaintiff's  conduct,  684 
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PUBLIC: 

men,  institntions,  and  matterSi  comments  on,  see  Coii ments  on  Matters 

OF  Public  Irterbst. 
meetings,  reports  of,  568 

PUBLICATION: 

must  take  place  in  United  Kingdom,  in  order  to  copyright,  22,  23 
abroad  bj  British  subject,  effect  of,  on  copyright,  23 
what  is  a  previous,  42 

in  case  of  dramatic  representation,  44 
here  and  abroad  simultaneously,  24,  4a 
private  circulation  of  copies  is  not,  43 
of  pictures  by  public  exnibition,  43 
in  magazine  of  engraving  of  a  picture,  ib, 
of  abridgment  of  work  before  work  itself,  44 
performance  of  a  play  is  not,  tb. 

what  conduct  on  au trior's  part  is  deemed  to  authorize,  45 
sale  of  copies  in  manuscript  does  not  authorisse,  ib.  ' 

nor  permission  to  take  a  copy,.  46 
distribution  of  plaster  casts  amongst  friends  is  not    publication    of 

sculpture,  43 
registration  before,  ineffectual,  88 

of  time  of  first,  92 
meaning  of  separate,  in  case  of  contributions  to  periodicals,  107 
power  of  Privy  Council  to  license,  99  ■ 
line,  in  engravings,  117 
privileged,  $ee  Pbtvileoed  PaBLicATioNS. 
of  libel  how  proved,  603,  664 
may  be  proved  by  admission  of  defendant,  665 
where  lioel  is  lost,  ib. 

See  Phobecutionb  (CsiMnrAL)  for  Libel  and  Action  fob  Libel. 

PUBLISHER,  see  Contracts  between  Authors,  Publibhbrs,  Printers,   &c. 
of  a  libel,  who  is  liable  as,  602,  603 

PUBLIC  INTEREST: 

publications  protected  as  comments  on,  see  Couments  on  Matters  op 
Pubuc  Interest. 

PUNISHMENT : 

on  conviction  for  libel,  623,  624 
affidavits  in  mitigation  of,  62a 
in  aggravation  of,  623 

QUANTITY: 

as  a  test  of  piracy,  190,  191 

QUARTER  SESSIONS: 

jurisdiction  of,  in  cases  of  libel,  599 

QUEEN: 

libels  against,  see  Seditioub  Libels.  * 

QUOTATION: 

may  amount  to  piracy,  204-206 

RECITATION : 

not  an  infringement  of  copyright,  187 

RECORD: 

in  criminal  case,  not  admissible  to  prove  or  disprove  truth  of  libel,  677 

REGISTRATION: 

of  books  belonging  to  universities  or  colleges,  58,  59 
of  books,  87  etseq. 

form  of,  requiring  entry, 

3  H 
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REQISTBATION  (ctmtinued)— 
of  books,  form  of  entrj,  i6. 

person  making  false,  ^It^  of  misdemeanonr,  88 

before  actual  pablication,  meffectaal,  ib. 

of  time  of  first  publication,  what  it  must  contain,  88 

of  several  persons  as  proprietors,  89 

consequence  of  non-,  90,  91 

consequence  of  inaccurate,  92 

of  publisher  or  proprietor,  88 

of  time  of  first  pablication,  90 

of  place  of  abode,  ib. 

not  required  in  case  of  separate  article  for  periodical,  91 

of  newspapers,  91 

defence  of  non-,  must  be  speciallj  pleaded,  93 

of  editions  after  first,  93,  94 

consequence  of  neglect  at  Stationers*  Hall,  94 

remedy  to  persons  aggrieved  by,  94-97 
of  copyright  in  periodicals,  102 
of  title  01  magazine,  effect  of,  i6. 
not  necessary  to  enable  contributor  to  periodical  to  prevent  separate 

publication,  107 
not  necessary  in  case  of  engravings,  prints,  or  lithographs,  119 
of  copyright  in  dramatic  and  musicai  compositions,  122 
who  should  be  registered  as  composer  of  pianoforte  score  of  an  opeFa, 

125  . 

of  copyright  in  painting,  drawings,  and  photographs,  129,  131 
who  IS  a  person  "aggrieved"  by,  131,  132.     {JSee  alio  Avvkkda,) 
of  copyright  in  sculpture,  models,  and  busts,  134 
in   cases  of  international  copyright,  I47  e/  seq.    {See  Iktebxational 

Copyright.) 
whether  necessary  on  part  of  assignee  of  copyright,  before  suing,  173, 

173.  184 
of  former  assignments,  or  of  copyright  of  original  author  not  necessary 

in  case  of  assignee  of  drawings,  pam tings,  or  photographs,  184 
in  case  of  newspapers,  7i»  Qi 
of  newspapers  under  Act  011881,315,  316     {See  Newbpapeks.) 

at  post-office,  319 
of  designs,  287-303 

{See  Desioms,  Copy&ioht  in.) 

EELIQION: 

publications  against,  see  Blasphemous  Libels. 

KEMEDIES  FOR  INFRINGEMENT  OF  COPYRIGHT,  245-273 
in  case  of  unpublished  works,  245,  246 
in  published  works,  246  eeq. 
in  books,  b^  action,  247 

Sirated  copies  recoverable  by  action,  248 
efendant  in  action,  to  mye  notice  of  objections  to  plaintiff's  title,  249 
general  objection  not  sufficient,  250 
objections  ^Mqg  time  and  place  of  first  publication,  25 1 
examples  of  olyections  held  too  vague  ib, 

not  necessary  to  aver  that  defendant  published  plaintiff's  book,  252 
interro^tones  allowed  in  action,  ib. 
limitation  of  time  for  actions,  &c.,  Uf, 

does  not  apply  to  actions  for  injunction,  253 
in  engravings  or  prints,  254-256 
by  action,  254,  255 
by  summary  procedure,  255 
right  of  dramatic  and  musical  representation  or  performance,  257 
limitation  of  time  for  actions,  &c.,  258 
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REMEDIES  FOR  INFRTNGfflMENT  OF  COPYRIGHT  {continued)— 
in  paintingS)  drawings,  and  photographs,  258-261 

injunction,  inspection,  or  account  at  law,  260 

importation  of  pirated  copies  prohibited,  261 
in  Bcnlptnre,  models,  and  busts,  261 
in  designs,  303,  304 

by  actioQ  for  damaees,  304 

hj  recovery  of  pomuties,  303         « 
forms  of  declarations  and  pleas,  see  Fokms. 

{See  Penaltiis.) 
by  ii\juDction,  262 

form  of,  265,  802 
injunction  not  granted  where  plaintifiTs  title  is  doubtful,  263 
damages  may  be  awarded  in  addition  to  or  substitution  for  injunction,  264 
injunction  sometimes  not  proper  remedy,  964,  271 
person  haying  legal  title  snoold  be  made  party  to  suit,  265 
joint  owners  may  sue,  ib. 
where  infringements  are  distinct,  offenders  cannot  be  joined  as  defendants, 

ib, 
plaintiff  must  not  have  been  gnilty  of  laches,  or  have   misled    by 

acquiescence,  266,  267 
right  to  an  account,  268 

gross  or  net  profits  of  pirated  copies,  269 
planting  of  injunction  where  valoe  of  property  infringed  is  small,  269 
injunction  where  only  part  of  work  is  pirated,  270-272 
to  restrain  sale  of  pirated  copies  after  expiration  of  term,  270 
not  necessary  to  state  in  bill  or  affidavit  parts  pihited,  272 
principle  as  to  costs,  272,  273 

publication  disparaging  a  rival  work  will  not  be  restrained,  273 
mjunction  where  stereotype  plates  were  sold,  273 

REMEDIES  FOR  LIBEL,  see  Pkoseoutions  (Cbhonat.)  for  Libel,    and 
.  AcmoN  FOB  Libel. 


REPORTS  (LAW): 
5  copyright  in,  54-56 
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REPORTS  (NEWSPAPER) : 

publication  of  during  trial,  56-58 

of  defamatorjr  speech  at  request  of  speaker,  liability  for,  497,  498 

of  trials  and  judicial  investigations  protected,  535 

grounds  for  extending  immunity  to  them,  io. 

sometimes  prohibited  as  improper,  537 
of  proceedings  not  ex  parte,  538-540 
oi  ex  parte  i^roceedings  and  preliminary  investigations,  540-550 

ending  m  discharge  of  accused,  540-542 

committal  or  holding  to  bail,  542  et  aeq. 
of  proceedings  before  magistrate  in  matter  over  which  he  has  no  jaris- 

diction,  548-550 
distinction  between  inherent  and  resulting  want  of  jurisdictions,  550 
of  irrelevant  matter,  551 
must  not  contain  injurious  comments,  tb, 
should  not  give  merely  effect  of  evidence,  ib. 
as  to  comments  on  evidence,  552 
must  not  charge  peijury,  553 
must  be  accurate,  555 
though  condensed,  may  be  protected,  ib, 

should  not  set  out  the  facts  as  stated  by  counsel  for  one  party,  ib, 
slight  errors  in,  excusable,  557 
of  action  for  libel  setting  out  libel,  558 
heading  to  may  be  libellous,  559 
privilege  rebutted  by  malice,  560 
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REPORTS  (NEWSPAPER)  {oorUinuedy-      ' 
of  ParliamentaiT  proceedings,  560-568 

history  of  Parliamentary  reporting,  560,  561 
effect  of  standing  orders  as  to  publication  of,  564 
must  not  be  partial  or  garbled,  565 
publication  of  a  single  speech  by  a  member,  566,  567 
of  public  meetings,  568 
now  privileged,  ib. 

if  reasonable  letter  of  explanation  is  inserted,  t^. 

REPRESENTATION : 

of  dramatic  piece,  $€e  Dramatic  and  Musical  Repb»ektatiok  and 
Pebposmamce  (Right  of). 

REPUBLICATION : 

of  books,  power  of  Privy  Council  to  license,  99 

RE-TRANSLATION : 

piracy  by  means  of,  199 

RIDICULE; 

publications  holding  up  to,  486,  et  seq. 

REVIEWS: 

quotations  in,  not  piracy,  204,  205 

publications  protected  as  being,  see  Comments  on  Matters  of  Public 
Interest. 

RUMOURS: 

to  same  effect  as  libel,  whether  evidence  of,  is  admissible,  681-684 

SALE : 

of  pirated  copies,  infringes  copyright,  225 

SCORE  (PIANOFORTE)  OF  OPERA : 

who  should  be  registered  as  author  of,  85 

whether  an  infringement  of  copyright  in  opera,  226 

SCOTCH  LAW: 

as  to  malice  in  libel,  464 

as  to  privileged  pablications,  504 

SCULPTURE,  MODELS,  AND  BUSTS: 
copyright  in,  132-135 
subjects  in  which  copyright  eiists,  132,  133 
duration  of  copyright  in,  133 
proprietor's  name  to  be  put  on  every  copy,  133 
registration  of  copyright  in,  134 
copyright  in,  when  first  published  abroad,  134 

under   International    Copyright  Act,  see  International 
Copyright. 
registration  of  copvright  in,  under  International  Copyright  Act,  135 
transfer  of  copyright  in,  184 
infringement  of  copyright  in,  235 
remedies  for  infringement  of  copyright  in,  at  law,  261 
limitation  of  time  for  actions  (54  Geo.  3.  c.  56  s.  5),  702 

SEDITIOUS  PUBLICATIONS: 

growth  of  freedom  of  press,  390,  391 

in  what  liberty  of  press'  coosists,  391 

jury  sole  judges  of  libellous  nature  of,  392 

criminal  intention,  gist  of  offence,  393 

which  attack  the  Sovereign  personally,  393-403 

legislative  enactments  as  to,  393,  394 

spoken  words  not  treason,  394 
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SEDITIOUS  PUBLICATIONS  (continued)— 

as  to  unpublished  writiDgs,  ib, 

what  attacks  on  Sovereign  are,  395  sea. 

Lord  Ellenborough's  exposition  of  the  law,  396-399 

liability  of  printers  for,  399 
case  of  the  North  Briton,  400 
what  are  treason-felony,  401,  402 

indictment  for,  402 
which  attack  the  Administration,  403-410 

what  criticisms  on  Government  are  allowed,  403 

test  of  seditious  character,  404 

Lord  Holt's  exposition  of  the  law,  404 

Lord  Kaymond's,  405 

Lord  Ellenboroneh's,  406 

Per  Best,  J.,  408 

Per  Littledale,  J.,  409 
concerning  the  constitution  generally,  410-416 

state  of  country  and  public  mind  to  be   regarded  in  judging 
of,  411 

whole  publication  to  be  regarded,  412 

considerable  latitude  allowed  to  ^litical  writers,  {b- 

copied  from  foreign  newspapers,  ib. 

summary  of  the  older  cases  as  to,  413-416 

general  observation  on  the  older  cases,  416 
copies  of  may  be  seized  after  verdict  or  judgment  by  default,  624 

and  disposed  of  after  final  judgment,  624 
j^rosecutions  for,  see  Pkobecutions  (Criminal)  fob  Libel. 
form  of  ex  officio  information  for,  791 
plea  of  justification,  not  allowed,  393 

SHEET: 

of  letterpress  is  a  book  within  5  &  6  Vict.  c.  45 ;  70 

SOVEREIGN: 

publicationB  which  attack,  see  SEDrriouB  Publicatioks. 

SPECIE  DAMAGE,  see  Damaqes. 

SPECIFIC  PEKFORMANOE : 

of  contracts  by  author  for  composition  of  a  work,  not  decreed,  338 
for  sale  of  copyright,  decreed,  341 

STAMP  DUTIES,  see  Newspapers. 

^  STATE  DOC  DMENTS : 

copyright  in,  52,  53 

STATEMENT: 

of  claim,  see  Forms. 
of  defence        do. 

STATIONERS'  HALL,  see  Registration. 

STATUTES : 

copyright  in,  53 

relating  to  copyright,  historical  summary  o(  64-^ 
8  Anne,  c.  19 ;  64,  65 
8  Geo.  2,  c.  13;  65,  no 
7  Geo.  3,  c.  38;  66,  III 
17  Geo.  3,  c.  57;  66,  112 
38  Geo.  3,  c.  71 ;  66,  132 
41  Geo.  3,  c.  107 ;  66 
54  Geo.  3,  c.  15;  67 
54  Geo.  3,  c.  56;  132,  133 
54  Geo.  3,  c.  156;  67 
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STATUTES  {wntinuedy- 

relating  to  oopjright,  historical  summary  of  {continued) — 
3  &  4  Will  4,  c.  15 ;  67,  120 

5  &  6  Will.  4,  c.  65 ;  40, 41,  68 

6  &  7  Will  4,  c.  59*  68 
I  &  2  Vict  c.  59  ;  ib. 

5  &  6  Vict.  c.  45 ;  ib, 

7  Vict.  c.  12 ;  69,  144  seq, 
10  &  II  Vict  0.  95  ;  69 
15  &  16  Vict.  c.  12  ;  i&. 

25  &  26  Vict  c.  68 ;  69,  126  seq, 
relating  to  all  eabjectfl  dealt  with,  printed  in  full,  695  et  acq. 

8  Geo.  2,  c.  13  (Copyright  in  Prints),  695 
7  Geo.  3,  c.  38  (EDgravings),  802, 

15  Geo.  3,  c.  53  rColie^  Copyright),  696 

17  Gea  3,  c.  57  (Copynght  in  Pnnta),  699 

32  Geo.  3,  c.  60  (Fox's  Libel  Act),  700 

54  Geo.  3,  c,  56  (Copyright  in  Models),  &c),  701 
60  Geo.  3,  c.  8  (Blasphemous  and  Seditious  libels),  703 
3  Will.  4,  c.  15  (Dramatic  Literary  Property),  706 

5  &  6  Will.  4,  c.  65  (Lectures),  707 

6  &  7  Will.  4I  c.  ^9  (Copyright  in  Prints,  Ireland),  708 
3  Vict  c.  9  (Parliamentary  Papers),  709 

5  &  6  Vict  c.  45  (Copyright  Act,  1842),  710-720 

6  &  7  Vict  c.  06  (Defamatory  Words  and  Libels),  710 

7  Vict  c.  12  (International  CJopyright),  722-727 

8  &  9  Vict  c.  75  (Defamatory  Words  and  Libel),  727 
10  &  II  Vict  c.  95  (Colonial  Copyright),  728 

15  Vict  c.  12  (Copyright  Acts,  Amendment),  750  .    _   ^ 

18  &  19  Vict  c.  41  (Jurisdiction  of  Ecclesiastic&l  Courts  in  Defa^ 

mation),  733 
ao  &  11  Vict  c.  83  (Obscene  Books,  &o.),  733 
25  &  a6  Vict.  c.  68  (Copyright  in  Paintings,  &c.),  736-740 
3a  &  33  Vict.  c.  24  (Newspapers,  &c.),  740-743 

33  &  34  Vict  c.  79  (Postage,  &c.),  743*748 
38  Vict  c.  12  (International  Copyright),  748 

38  &  39  Vict.  c.  53  (Canadian  Copyright),  74?--754      . 

44  &  45  Vict.  c.  60  (Newspaper  Libel  and  Registration  Act), 

754i768  .  ' 

45  &  46  Vict.  c.  40  (Musical  Compositions),  759 

46  &  47  Vict  c.  57  (Patents,  Designs,  and  Trade  Marks), 
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